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ACQUISITION OF JOINT FAMILY PROPERTY: 
HOW THE PRESUMPTIONS OPERATE”. 


THE movement towards the abolition of the joint Hindu family as a legal 
institution draws some of its strength from the uncertainties of the law. But 
it appears that when a member of a coparcenary becomes rich the other mem- 
bers of the family are keen enough to claim their rights as coparceners, if any. 
They soon find reasons why their rich father or brother should have somehow 
or other made them co-owners with him in their acquisitions. So that it can 
hardly be claimed that the spirit of the joint family is dead! It is surprising 
how many cases have come even before the Supreme Court in which one of the 
issues was whether a coparcener was or was not to be presumed to have ac- 
quired property for the family, whether or not his generosity was to be under- 
stood as ‘blending’, or whether there was sufficient family nucleus available 
to the acquirer to support an inference that he had bought property, though 
in his own name, really as coparcenary, and therefore partible, property. 

A. ease involving a vast amount of money and property dragged on for 
some years in Madras. It was recently determined after a very long-drawn- 
out hearing in the Madras High Court, at the conclusion of which the division 
bench (M. Anantanarayanan, 0.C.J., as he then was, and Natesan, J.) deli- 
vered separate judgments worthy, in point of length, of the money at stake 
and the labours of counsel at the Bar. This is Venkatasubramama v. Easwara 
Tyer,! decided on January 21, 1965, and reported in the July and August 
issues of All India Reporter for 1966. The judgments are daunting to the 
student and the busy practitioners; but the large number of rules of law re- 
hearsed, and the circumstances of the litigation, well repay the effort neces- 
sary to acquaint oneself with the distressing dispute. Let us say at the outset 
that this was a thoroughly old-fashioned family, the sort of family for whom 
the Mitakshara and all its works was designed. One of the ways in which 
such a family becomes rich is by not indulging in family quarrels and inter- 
necine feuding. The father did something extremely silly for a man of out- 
standing shrewdness and business competence; and it is some consolation to 
us, who do not have this sort of wealth at our disposal, that, though we are 
relatively impecunious, in comparison with these renegade Brahmins who had 
long since deserted their caste duties, we at least have the opportunity to be 
wise fathers, which is more than can be said for the cunning gentleman who 
ran his family on the rocks, to the general advantage of our profession. 


The present writer attempted to raise numerous points of doubt in connec- 
tion with the acquisition of joint family property in his ‘‘The Supreme Court 
and acquisition of Joint Family Property’’.? In the five years that have passed 
since that article was written numerous decisions have been handed down in 
the Supreme Court and in the various High Courts. Many of these are re- 
viewed in the Iyer case (as this will inevitably be called), and some small 


*By Dr. J. Duncan M. Derrett, Professor 1 [1966] A. I. R. Mad. 266. 
of Oriental Laws in the University of London, 2 (1960) 62 Bom, L.R., J., pp. 67-71. 
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advances in our knowledge of the working of the presumptions results from 
the learned Judges’ handling of this case, with its more-than-ordinary pro- 
portion of obliquity, obscurity, and sheer inspissated non-cooperation with the 
judicial process. Room for presumptions widens when evidence is withheld, 
and this case is ideal for one who wants to see in what order the presumptions 
should be used. But first we must summarise the facts. 


An indigenous banking family, having properties in Madras and Kerala 
consisted of FF, the grandfather, who died in 1925, his five sons, viz. F (Nara- 
yana Iyer, the hero, or rather villain of our tale), and his brothers, and F’s 
sons, S/, the plaintiff in the action, S2 (who had two sons of his own), 83 and 
84. F himself died in May 1951, ard 54 died in February 1951 leaving his 
widow surviving him. The plaintiff claimed a four-fifteenths share of the joint 
family property. 

FF had been the nominal manager of the family until his death in 1925, 
but during the last of his years as manager J’ had been the virtual manager 
and had control of much if not most of the family’s vast wealth. From 1907- 
1924 F had also been an employee of the then Imperial Bank. His membership 
of the family and his ability to put down, out of family funds, the necessary 
caution money, the sum compulsorily deposited to guarantee an employee’s 
honesty, had some little part to play in his appointment. His salary became 
considerable, and he obtained an income from an unspecified source, which 
was common knowledge, namely illegal gratification from individuals seeking 
his approval to their applications for loans from his employer. During the 
period when F was virtual manager the family prospered in its own right. 
From 1925 to 1933 F was the legal manager, and over five lakhs of rupees 
added to the family’s capital assets. Between 1933 and 1939 a dispute matured 
in the family, for F’s brother wanted to be separate from him and his ‘decen- 
dants, while F himself wanted to separate from himself S/, S2 and S3 evi- 
dently, as it appeared, with the anticipation of advantaging S 4 and his sisters 
indirectly. F bought off objection raised on the part of his brothers to his 


methods of calculating, and then proceeded to separate his sons from himself. . 


and to distribute portions of property between them. The device he adopted 
was to claim that he had paid joint family debts out of his own pocket, and 
thus to reimburse himself out cf what he claimed were joint family assets. 
He then claimed that certain acquisitions which he had drawn for his and his 
branch’s convenience from the family chest were savings from what was given 
for maintenance, and therefore his separate property, and thus exempt from par- 
tition. S3 was forced to accept this iniquitous arrangement. SI refused 
to accept this, and filed a suit for partition in which he was generally success- 
ful. The other sons, except S3, stood by their father’s autocratic arrangement, 
and did better because F settled valuable properties upon them. The contest, 
therefore, developed about the immoveable properties claimed by F as his self- 
acquisitions and then settled on the favoured sons (not to speak of his 
daughters) to the disadvantage of the others. Had he misused his paternal 
authority to separate sons from himself? So it appeared, but how was the 
Court to determine what property was available at a new partition if and 
when it determined to scrap the old one? F had kept no accounts of his illegal 
gratifications. He had made no distinction between his drawings from the 
family chest and his earnings from the Bank. No proper accounts were kept 
of the drawings on behalf of the various branches of the family, and when 
the partition of 1983 was being worked out it was understood that no good 
would be done by making out a partition statement relative to the true state 
of the assets, since this would indirectly open a risk in respect of income tax. 
S/ claimed that the earnings from the Bank were joint family property, 
and this issue is of great interest in view of I.-T. Commr. v. Sankaralinga® and 


3 [1950] A. I. R. Mad. 610. 
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M/s. Piyare Lal Adishwar Lal v. Commr., I.-T4 He claimed that any 
savings out of joint family property drawn on account of maintenance must 
be joint family property, which would be contrary to the dictum in B. T. & 
Real Property Co. v. Velayammal® though it would accord with an opinion 
which this writer had expressed on the subject. And he claimed that, if either 
of these pleas failed, F so blended his acquisitions with the joint family pro- 
perty that no distinction could be made by him when he initiated a partition 
later between himself and his issue. It was argued that, on the contrary his 
earnings were from the first separate property; that savings might be held 
both separately from the collaterals and separately from his issue; and that 
the burden of proving blending lies on the one who asserts it. 

The leading judgment is that of Mr. Justice Natesan. That of the then 
Officiating Chief Justice is valuable as it recognises very plainly the inade- 
quacy of the Anglo-Hindu legal language and the technical character of the 
words, e.g. ‘nucleus’, ‘blending’, which do not have their dictionary senses. 
In this summary of the contentions and the Court’s reasons the present writer 
does not feel it necessary or desirable to keep rigidly to the order of either 
judgment: the learned Judges are agreed and it is necessary only to point 
to salient features wherever these occur. 

We start with the capital in the hands of F at the partition of 1933/9. 
Was this joint family property? The partition had been made by treating 
the properties which stood in the names of the various collaterals as their own 
shares. This did not have the effect, it was held, of diminishing the issue’s 
own birthrights in whatever might be alloted on this footing to F. Separate 
branches of the joint family might well have joint family property of their 
own. If anything was acquired by F out of what was thus joint family 
property between him and his issue, it must necessarily be joint family pro- 
perty on. the principle of detriment:’ but if it was not known from where he 
acquired the property, as in the case of some house property purchased and 
then given away to his daughters, the presumption would apply that it was 
joint family property if at the time he had access (as F admittedly had) to 
a sufficient nucleus of family funds. The burden of proving that the acqui- 
sition was not joint family property, i.e. that it had not been acquired from 
joint family funds, is somewhat heavier on the manager who has direct access 
to such funds8——but then F was dead and was in no position to prove anything. 
Would this result in the presumption’s being unrebutted? It was held, if we 
read the judgment correctly, that practically speaking it was, for the absence 
of accounts and proper diaries (such as in fact a man in F’s position must 
have kept), ‘an absence which condemned the Court to play a kind of blind 
man’s buff with the parties, drove the Court into a position from which it was 


impossible to contemplate the younger 


4 [1960] A. I. R. S.C. 997. It ngust not be 
forgotten b it is on the distinction between 
I.-T, Commr. v. Kalu Babu Lal Chand, [1959] 
A.I.R, S.C. 1289 and this case that the decision 
must hang. For the latter case see 62 Bom. 
L.R., J., p. 69. The statement, ibid., p. 71, 
that ‘“‘ where the acquisition could not have 
been made without the expenditure or immo- 
bilisation of joint family funds, and is suffi- 
ciently closely bound up with it... the acqui- 
sition is that of the family ” must be read 
subject to [1960] A.I.R. 8.C.997 : more immobi- 
ligation, as we see in Jyer’s case, is not a 
sufficient reason for attributing the earnings 
to the family—there must also be significant 


- detriment, 


5 [1037] A.I.R. Mad. 571. The reader 
will recollect that this case is no longer good 
law in respect of insurance premia. There is 
no presumption that payment out of joint 
family funds to insure a cofarcener must 


sons of F establishing that F had ac- 


lead to a benefit for the assured or his assignee 
Smt. Parbati Kuer v. Sarangdhar Sinha, [1960] 
A.I.R. 8.C. 408 ; each case must be looked at 
on its own facta: Karuppa Gounder v. Palani- 
ammal, [1963] A.I.R. Mad. 245 (cited at [1966] 
ALR. Mad, 266, 272). It was therefore 
possibly incorrect to hold, as at Sidramappa 
v. Babajappa, [1962] ATR, Mys. 38,42-3, 
that a policy may be presumed to have been 
taken out for the benefit of the son, 

8 Bhagwan Dayal v. Reott Devi, [1962] 
A.LR. S.C. 287, 304. 

F 7 re Mitakshara (Colebrooke’s trans.), 
> iv, -8. 

8 Mallesappa v. Mallappa, [1961] A.I.R. 
8.C. 1268, 1273. Derrett, Introduction to 
Modern Hindu Law (0.U.P., Bombay, 1968), 
8.5486. But see K. V. Narayanaswams Iyer v, 
K. V. Ramakrishnan Iyer [1965] A.I.R. 8.0. 
289 (where the karta had little accumulation 
in his bands.). 
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quired property as his own self acquisitions and had so retained them through- 
out until the operative moment of the partition which F instituted with his 
issue. 

Mulla suggests that savings from money given by the manager for mainten- 
ance without liability to account are not partible?— but this is too broad: they 
are impartible between the member to whom they are given and the manager 
or other coparceners, but not between him and his own issue. This is a small 
advance in our knowledge which, with respect, must be accurate.1° Such allow- 
ances are not gifts from the manager.!! This was a remark obtter, because it ' 
was not proved that F’s drawings were just allowances from FF; for F had 
other funds. But the remark, after a review of the insurance cases and other 
relevant cases on acquisition with detriment to the joint family corpus, was 
properly made. 

We come to the question of blending.12 As in Lal Bahadur v. Kanhaiya Lal 
there had been no discrimination between the sources of income. Natesan, J., 
makes the following interesting comment :13 


“... where the income from the joint family and the personal earnings are mixed together 

and asoquisitions made, such acquisitions should normally be held to be joint family property. 
It is an acquisition at the expense of the joint family, At the very source there is blending. 
It is not a case of impressing an acquisition from separate funds with iG family character 
later, where there may be room for ambiguity and difference of opinion.’ 
There was no evidence that when F bought a house out of the mixed find he 
had any intention of making ‘an acquisition which would enure to him alone 
and not be an acquisition for his family inclusive of his sons; on the contrary 
the purchase of such a valuable house suggested the opposite. The question 
arose whether the presence or absence of accounting made any difference. Their 
Lordships remind us that even if an account of the sources of the acquisitions 
is later drawn up, it can seldom be of avail if the real intention was to recog- 
nise no separation. In Chabildas v. Ramdas'S* it was held that one who mixes ` 
his gains with his ancestral moneys cannot afterwards be allowed to separate 
them by a mere account. Here no accounts were available and the inference 
was that F’s independent earnings were mixed and lost their self-acquired 
character. 

The question then arose, since the eldest son was successful in lodging his claim 
against the acquisitions of unknown source, whether he might also claim his 
share in property acquired by F after the severance of status was effected 
between F and his sons. It is apparent that, granted the property available for 
partition may be more comprehensive than F had wished to be supposed, once 
the correct share of the corpus has been awarded, the balance must be free for 
disposal as part of F’s estate. To this it was objected that income in respect 
of all coparcenary property wrongly retained by F was available to the sons 
equally because F was trustee in respect of it.g But a tenant-in-common, it 
was held, who makes acquisitions out of undivided funds and does not keep 
separate accounts does not thereby render himself liable as trustee for the co- 
owners to the extent of the entire gains. This is not the case of a trustee who 
meddles and mixes trust funds with his own and is thus subject to an impos- 
sibly heavy burden of proof as to the identity of his own funds. 


9 This was the 12th edn., p. 354, corres- birthright in those 


p 
ponding to the 18th edn., p. 267, §.235 (2). 
The learned editor cites a new case, Duvvara 
Latchandora v. D. Ohinnavadu [1963] A.LR. 
An, P. 31, which is noticed in the Iyer case 
by both the learned Judges. In Laichandora 
it waa held that if out of the income derived 
from the lands allotted to a member df the 
joint family for his maintenance he saves 
enough to acquire new properties these must 
be deemed to be impartible between him 
and his collaterals: there was no suggestion 
that his own male issue would not have a 


properties 

10 See [1966] ALR. Mad. 266, at 284-5 
and 272 

11 The manager would not be authorised 
to make any such gifts. See [1966] A.LR. 
Mad. 266, at 285, col, 1. 

12 On which see Venkata Reddi v. Laksh- 
mama, [1963] A.LR. 8.0, 1601, 1604, which 
is cited by Natesan, J., who found Lal Bahadur - 
v. Kanhaiya Lal, (1907) 29 All, 244, P.C. 


analogous. 
13 At p. 288, col. 
18a (1809 09) 11 ey L.R. 606. 
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We now come to the aspect of the earnings from the Bank. Both the learned 
Judges are satisfied that no detriment to the family occurred, and that, there- 
fore, the earnings would have been separate property at their accrual.14 The 
ease of M/s. Piyare Lal Adishwar Lal v. I. T. Commr.'® was considered the 
appropriate authority. It was argued that a large sum was deposited or lodged 
as security, and this came from the family. True the sum was earning interest 
for the family all the time it was lodged with a premier Bank, but it could 
be argued that the immobilising of the funds was a detriment so far as the 
family was concerned because F was a great earner and knew how to multiply 
capital better than most people. Literally the lodgment of the security amount 
was a detriment, but in law it was not such a detriment as to affect the 
essentially self-acquired character of the earnings, which were due to F'’s skill 
and labour. Natesan, J. said (p. 291): 

“Considering the resources of the family (here) and the advantages to the family banking 

business by the deposits in a premier Bank, it cannot be said that substantial assets of the 
family have been so immobilised as to result in tangible loss or detriment to the family estate, 
The money has been earning interest right through. It cannot be ssid that there is any loss 
or (of?) profit even (if) Narayana Iyer (F) was not specially equipped at the expense of the 
family for this job. He was only a Matriculate and he rose up in the service by reason of his 
innate ability. Far from the furnishing of the security in any way being (to the) detriment 
to the family estate after Narayana Iyer’s entering service in the bank, the family overdraft 
facilities which were originally one lakh rose to five lakhs, There is no need to rely in this 
case upon the Gains of Learning Act, 1930, as it is nobody’s case that (F) had been especially 
fitted for the job at considerable expenses to the family...” 
It must be admitted that the only way in which it could have been urged that 
the earnings were joint family property would have been to show that the 
opportunity to make the earning had been purchased by an investment of the 
family funds,’® and this was certainly not such a case. The Supreme Court 
was rightly followed. 

_The judgment of Natesan J. now passes into a phase where equal agreement 
may not be forthcoming, though, admittedly, in this murky case there is a 
real possibility of not doing justice to the learned Judge’s reasoning through 
paying too much attention to his words and too little to the general drift of 
the case. It will be remembered that the case was very long and the individual 
judgments are long enough, and it would be idle to suppose that there was 
not room for some scruple of meaning to drip away through a crack, as it 
were, in the structure. 

The question had been raised about F’s donations of houses to his daughters 
and their children. Meanwhile the celebrated case of Guramma Chanbasappa 
v. Mallappa,'®* about which Bombay readers have already heard not a little, 
had been decided in the Supreme Court. It will be recollected that it was 
there ruled that a father may at one time or at various times, at marriage 
or after marriage, attend to his moral obligation towards his daughter and 
provide for her maintenance even by means of a gift or gifts of immoveable 
property. In that very case the father carefully made out that his daughter 
needed further property for her maintenance, and this was not rebutted. All 
the talk in the judgment of Subba Rao J. about moral obligation’? suggests 
that it is the maintenance of the daughter which should be the lawful ground 
upon which the son or sons may be deprived of their joint family (possibly 


14 See pp. 290, 281, also (per Ananta- pp. 41-2 
5, 


narayanan, 0.C.5.) PPa? 274- rT“... in indigent circumstances for her 
is [1960] ALR, ©. 997, maintenance.” (see 66 Bom. L.R. 284, S.C, 
16 As In re Haridas Purshottam, at p. 291); citations at pp. 293 and 294 from 
(1946) 48 Bom, L.R. 905. See also I.-T. Madras cases; “... it became orystallized 
Commr. v. Sankaralinga (cited above). into a moral obligation... ” (p. 294); “...It 


16a (1968) 66 Bom. L.R. 284, 8.C., s.o. is a normal (sc, ‘moral’) obligation and it 
[1964] A.R. 8.C. 510, Discussed at (1964) continues to subsist till it is discharged... 

66 Bom, L.R. J., p. 129; [1965] ALR. (p.295). 

Journal 34-87, (1966) 68 Bom, L,R., J., 
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ancestral) immoveable property. The shastric text upon which their Lordships 
of the Supreme Court ultimately rely actually says jivanartham, ‘for the sake 
of maintenance’. And this is as it should be. Our facts in the Iyer case are 
far otherwise. There is no suggestion that the daughters were in need of 
maintenance. The entire family was very wealthy and there is no suggestion 
that the daughters were in poverty or that their husbands were not well fixed 
up in business. The presumption is that the sons-in-law of such a man would 
themselves be taken care of proportionately at least to their needs. The learned 
Judges did not clear up this point. We cannot presume that the daughters were 
in want. But even if we presume that, we fall at once into a succession of 
traps. It was argued, and very rightly, that even if F were entitled to make 
grants of joint family property to his daughters supposing them to be in 
want, he could not make gifts of affection (as such gifts are still termed) 178 
to an unreasonably large extent. The size of the property to be considered is 
urged to be that effective at 1940 when the first partition had been completed. 
F’s true share of the joint family property as between himself and his colla- 
terals was not immoderately extravagant. The gifts themselves, however, took 
place in 1949, two years before the father’s death, and it was argued that as 
they were made out of joint family property improperly withheld from SJ at 
the partition instituted by F they must be considered relative to that initial 
share owned as coparcenary property by F and all his sons. 


Now we have already heard that since the funds were never distinguished the 
presumption operated that acquisitions by F were made for his branch of the 
coparcenary, and then, after 1939, for his joint family including 87 and the 
other sons. This presumption was never displaced by evidence. We have 
already heard that whatever he earned from the Bank was his self-acquired 
property at its inception, but ceased to be so as soon as he paid it into the 
same accounts which held the coparcenary property. As Anantanarayanan, 
J., says, ‘‘Narayana freely ‘blended’...’’? There was no evidence that he pur- 
chased anything, including the houses, “out of self-acquired property; and we 
have heard that the houses must have been intended from the first as family 
investments in one shape or another. It is upon that footing that Guramma’s 
case was called upon, and, somewhat hastily (to this writer’s mind), followed. 


How then can we account for what is said next? Natesan J. continues that even 
if the gifts to the daughters were immoderately large as against the branch’s 
properties as at 1940, this would not be relevant because F could dispose of his 
separate property by gift! The reasoning seems to have been this: F im- 
properly kept the family properties to himself by asserting that they were 
self-acquired property. His motive, we know, was improperly to advantage 
some of his issue as against others, in particular his eldest son, the plaintiff. 
With these properties added to his self-constituted share in the coparcenary 
property as admitted by him in his autocratic fashion, he proceeds to make 
gifts. The learned Judge says that the partition which F instituted was only 
voidable, and the partition can be reopened: until the correct partition by 
metes and bounds is made, the gift made improperly before it out of a share 
arising out of a division of status gives rise to equities which will be considered 
at the partition. What we fail to understand is how an equity can exist in 
respect to a gift, for surely all equity-holders must have given consideration? 
To this the immediate reply is that the moral obligation towards the daughters 
(who thus provide ‘good’ consideration) is inherited from the father by his 
sons, including S/, and the successors must make good their father’s moral 
obligation—wherefrom it would follow that the daughters have an equity or 

a kind of equity against the coparceners who are proceeding properly to par- 
tition the. available assets. We have already seen that the daughters are pre- 
sumed to have no moral right, for they were not in want, absolutely or relatively 
(in so far as we can talk of relative want in a family enjoying this degree 


17a They come within Mitakshara I.i, 20, 21, 25 ; I, vi, 18-15, Mulla, $. 225." 
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of affluence). But let that be. Is it not enough to realise that if the sons 
were under a moral obligation the properties must have been joint family 
property to attract the so-called equity, and if they are to be classified as gifts 
of affection in pursuance of a moral obligation they must be of a reasonable 
and not immoderate extent relative to the capital of the joint family in 1940 
by which time SJ had been separated from his father? An attempt to white- 
wash them on the footing that F had full dominion over his separated share 
must fail. So the argumentation seems to have gone in a circle. 

Apart from F’s death and the adjustments which that must cause, and apart 
from the rights of the predeceased son’s widow under the Hindu Women’s 
Rights of Property Act, 1937, the patent inequalities of F’s partition required 
that the partition be entirely reopened. The severance done by F was valid, 
but the size of the shares must be re-determined and the funds to which they 
are to apply. Those coparceners who had been in possession of excessive shares 
of coparcenary property of their father which he had been entitled to give 
them, were ordered to account for the excess profits in the partition accounting. 

There is much in this case which is satisfactory. The law relating to identi- 
fication of self-acquired property where the family has put down the deposit 
as security; the law relating to the effect of blending incomes updn the 
character of acquisitions out of the blended fund when there is no 
evidence of intention as to title in the acquisitions; and, more importantly, 
the discussion of the law as to savings made out of moneys given by the manager 
for branch’s maintenance without liability to account: all these are valuable. 
The application of the new rule in Guramma’s case is not so happy. Nor is 
the notion that the female donees were, in the circumstances, quasi-equity- 
holders to be given due consideration in the eventual partition. But this weakness, 
if it is a weakness, can be excused on the footing that brothers are presumed by 
Judges to be mild towards their sisters, and that good manners and good form re- 
quire a certain generosity even towards undeserving females. Where the riches to 
be distributed were so large (the expenses of litigation being taken into ac- 
count), the Court could not presume that the brothers would be miserly in 
their accountings with their unduly fortunate sisters. Were the Judges right? 
Jf so the plaintiff and his brothers are in a nice dilemma. If they are good 
businessmen, like their father, they will not throw good money after bad. And 
if they are bad businessmen ‘and unfaithful to the family tradition they will 
satisfy the requirements of sentimentality and good manners. It would be inte- 
resting to see how things go. Perhaps SJ became estranged from his father 
because he was a chip off the old block, and disputed the lavish presents to 
his sisters? In which case the folly of his father seems even more pronounced... 
but this is mere speculation. Is such a joint family showing a tendency to 
break up, or rather a tendency to keep the ancestral assets from being dissi- 
pated? Or what social conclusion, if any, is to be drawn from this unhappy 
litigation ? 


NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 1] 


Arbitration Act (X of 1940), Secs. 37 (1), 20—Whether 8. 37 (1) governs application for fling 
arbitration agreement under s. 20-—Such application how to be dealt with by Court—Indian Limé- 
tation Act (IX of 1908), Art. 181, 

Section 37(7) of the Arbitration Act, 1940, does not govern sn application for filing an 
arbitration agreement under s, 20 of the Arbitration Act. In terms, it provides, that the 
provisions of the Indian Limitation Act are to apply to arbitrations as they apply to proceedings 
in Court, In other words, an arbitrator in dealing with a matter submitted to him is bound 
to apply the provisions of the Limitation Act: s. 37(Z) has no reference to an application 
under the Arbitration Act for effectuating a reference to the arbitrator, such as an application 
for filing an arbitration agreement. > 
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Section 37(1) of the Arbitration Act deals only with the authority of the arbitrator to deal 
with and decide any dispute referred to him: it has no concern with an application made to 
the Court to file an arbitration agreement and to refer a dispute to the arbitrator. After an 
agreement is filed in Court and the matter is referred to the arbitrator, it is for the arbitrator 
to decide by the application of the law contained in the Limitation Act, whether the claim is 
barred. But s. 87(1) does not confer authority upon the Court to reject the application for 
filing of an arbitration agreement under’s, 20 of the Arbitration Act because the claim is not 
made within three years from the date on which the right to apply arose. In dealing with an 
application for filing an arbitration agreement, the Court must satisfy itself about the existence 
of a written agreement which is valid and subsisting and which has been executed before the 
institution of any suit, and also that a dispute has arisen with regard to the subject-matter 
of the agreement which is within the jurisdiction of the Court. But the Court is not concerned 
in dealing with that application to deal with the question whether the claim of a party to the 
arbitration agreement is barred by the law of limitation: that question falls within the province 
of the arbitrator to whom the dispute is referred, 


(Wazir Chand Mahajan v. The Union of India. Civil Appeal No. 601 of 
1964, from Himachal Pradesh, decided on September 12, 1966). 


[NOTE 2] 


Arbitrator-—Award— When award can be set aside by Court on ground of error of law on face of 
award— Whether arbitrator can give relief with regard to interesi—Ctvil Procedure Code (Act V ‘of 
1908), Seo, 34, 

The Court has no jurisdiction to investigate into the merits of the case and to examine the 
documentary and oral evidence on the record for the purpose of finding out whether or not the 
arbitrator has committed an error of law. The award of the arbitrator can be set aside on the 
ground of error of law on the face of the award only when in the award or in a document in- 
corporated with it, as for instance a note appended by the arbitrator stating the reasons for 
his decision, there is found some legal proposition which is the basis of the award and which 
is erroneous, : 

The law on this point has been clearly stated by William J. in Hodgkinson v. Fernie 
[3 C. P. (N.S.) 189, at p. 202] as follows: “ Where a cause or matters in difference are referred 
to an arbitrator, whether a lawyer or a layman he is constituted the sole and final judge of 
all questions both of law and of fact... The only exceptions to that rule, are, cases where the 
award is the result of corruption or fraud, and one other, where the question of law necessarily 
arises on the face of the award, or upon some paper accompanying and forming part of the . 
award, 

Champsey Bhara & Oo. v. Jivraj Balloo Spinning and Weaving Oo., applied, 

It is an implied term of the reference that the arbitrator will decide the dispute according 
to existing law and give such relief with regard to interest as a Court could give it if it decided 
the dispute, Though, in terms, s. 34 of the Code of Civil Procedure does not apply to arbitration 
proceedings, the principle of that section will be applied by the arbitrator for awarding interest 
in cases where a Court of law in a suit having jurisdiction of the subject-matter covered by s, 34 
could grant a decree for interest, 

Bhowantdas Ramgobind v. Harasukhdas Balkishendas,* approved. 


(The Union of India v. Bungo Steel Furnsture-Private Ltd. Civil Appeals 
No. 873 and 543 of 1965, from Calcutta, decided on September 14, 1966). 


[NOTE 3] 

Arbitrator—Award—Principles applicable to exercise of power by Court to set aside award, 

If an arbitrator, in deciding a dispute before him, does not record his reasons and does 
not indicate the principles of law on which he has proceeded, the award is not on that account 
vitiated. It is only when the arbitrator proceeds to give his reasons or to lay down principles 
on which he has arrived at-his decisions that the Court is competent to examine whether he 
has proceeded contrary to law and is entitled to interfere if such error in law is apparent on 
the face of the award itself, 


(Bungo Steel Furniture (P) Ltd. v. The Union of India. Civil Appeals Nos. 
754 and 755 of 1964, from Calcutta, decided on September 30, 1966). 


1 (1928) 50 I.A. 324, 2 [1924] A.LR. Cal. 524. 
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[NOTE 4] 

Compounding of offences—LHffect of composition—Mere rendering of compensation whether 
would amount io vindication of character of person charged—Oriminal Procedure Code (Ack V of 
1898), Sec, 345 (b). 

If a person is charged with an offence, then unless there is some provision for composition 
of it the law must take its course and the charge enquired into resulting either in conviction 
or acquittal, If composition of an offence was permissible under the law, the effect of such 
composition would depend on what the law provided for. If the effect of composition is to 
amount to an acquittal then it may be said that no stigma should attach to the character of 
the person, but unless that is expressly provided for the mere rendering of compensation would 
not amount to the vindication of the character of the person charged with the offence, 


(Biswabahan Das v. Gopen Chandra Hazarika. Civil Appeal No. 94 of 1966, 
from Assam and Nagaland, decided on September 21, 1966). 


[NOTE 5] 


Constitution of India. Art, 31A(2)—Forest or waste land whether estate within art, 314 (2)(a) 
(iii)\—-Grant of lands by British for services rendered whether grant within art, 31A(2)(a)(i). 

Forest land or waste land cannot be deemed to be an estate within clause (a) (#14) of art, 31A(2) 
of the Constitution of India unless it is held or let for purposes ancillary to agriculture. The 
word “ including ” in cl, (a) (ts) of art. 31A(2) of the Constitution clarifies or explains the concept 
of land held or let for purposes ancillary to agriculture, The idea is to remove any doubta 
on the point whether waste land or forest land could be held to be capable of being held or let 
for purposes ancillary to agriculture. 

A grant by the British of lands for services rendered to them would be a grant falling within 
clause (a) (4) of art. 81A(2) of the Constitution, 


- (The State of Uttar Pradesh v. Raja Anand Brahma Shah. Civil Appeals 
Nos. 653 to 655 of 1964, from Allahabad, decided on September 16, 1966). 
[NOTE 6] 

Constitution of India, Arts, 233, 235— Whether power to transfer District Judges lies with 
State Government or High Court—“ Posting,” meaning of word in art, 233— Hxupunging of remarks 
in judgment when to be exercised—Construction of statute—Special meaning to word in statuls 
when to be given, 

Under art, 233 of the Constitution of India the Governor is only concerned with the appoint- 
ment, promotion and posting to the cadre of district Judges but not with the transfer of district 
Judges already appointed or promoted and posted to the cadre. The latter is a matter of control 
of district Judges which is vested in the High Court under art. 235 of the Constitution, 

In art, 233 the word “ posting”? means to assign someone to a post, i.e. a position or a job 
especially one to which a person is appointed, 

The power to expunge remarks made by a Judge in his judgment is an extraordinary power 
and can be exercised only when a clear case is made out, That another Judge in place of the 
Judge whose remarks are sought to be expunged would not have made those comments is not 
the right criterion, The question is whether the Judge can be said to have acted with impropriety, 

_ A special meaning may be given to a word in a statute because of the collocation of words 
in which it figures, 

. (The State of Assam v. Rana Muhammad. Civil Appeals Nos. 1367 and 1368 
of 1966, promt Assam and Nagaland, decided on September 21, 1966). 


[NOTE 7] 


Constitution of India. Arts, 311, 309, 310—Person holding a post under State, who ts— 
Post under State, what is. 

A post is a service or employment, A person holding a post under a State is a person serving 
or employed under the State; see the marginal notes to arts. 309, 310 and 311 of the Consti- 
tution of India, The heading and the sub-heading of Part XIV and Chapter I of the Consti- 
tution emphasise the element of service. There is a relationship of master and servant between 
the State and a person said to be holding a post under it, The existence of this relationship 
is indicated by the State’s right to select and appoint the holder of the post, its right to suspend 
and dismiss him, its right to control the manner and method of bis doing the work and the 
payment by it of his wages or remuneration, A relationship of master and servant may be 
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establiahed by the presence of all or some of these indicia, in conjunction with other circumstances 
and it is a question of fact in each case whether there is such a relation between the State and 
the alleged holder of a post, 

A post under the State is an office or a position to which duties in connection with the affairs 
of the State are attached, an office or a position to which a person is appointed and which may 
exist apart from and independently of the holder of the post. A post may be created before 
the appointment or simultaneously with it. A post is an employment, but every employment 
is not a post. A casual labourer is not the holder of a post, A post under the State means a 
post under the administrative control of the State, The State may create or abolish the post 
and may regulate the conditions of service of persons appointed to the post. A post outside 
the regularly constituted services need not necessarily carry “a definite rate of pay.” Such 
& post may be a part-time employment, 

Venkata Swamy v. Supdt,, Post Offices? overruled. 


(The State of Assam v. Kanak Chandra Dutta. Civil Appeal No. 254 of 
1964, from Assam and Nagaland, decided on October 3, 1966). 


[NOTE 8] 


Defence of India Rules, 1962, Rules 304, 30(1)—‘ Deoide,” meaning of wordin r. 304— 
Decision how to be arrived at, 

Under Rule 30A of the Defence of India Rules, 1962, when the period of six months expires 
the Government is enjoined upon to decide whether detention should be continued or cancelled. 
Though the legislature has made the Government the exclusive forum for such a decision, its 
decision has to be founded on facts and circumstances which make the contmuation necessary 
in order to prevent the detenu acting in a manner prejudicial to the matters set out therein. 
The substitution of decision instead of satisfaction is a clear indication that the oriterion for 
continuing the detention is the existence of those fects and circumstances which necessitate it, 
It is not unreasonable to think that the legislature decided to confer power the exercise of which 
was made dependent upon the subjective satisfaction at the initial stage [r. 30(7)(b)] but where 
continuation of detention was concerned, it thought that there should be different considerations. 
At that stage there would be ample time and opportunity for the Government to scrutinise 
the case fully and astertain whether facts and circumstances exist demanding continuation 
and therefore deliberately used the word “ decide” instead of the words “is satiafi 
Therefore where such circumstances do not exist there would be no necessity for continuation 
and yot if the Government decides to continue the detention, such a decision would be beyond 
the scope of Rule 30A and would not be a decision within the meaning of or under that Rule, 
Cases may arise where circumstances exist leading to the authority’s satisfaction that a parti- 
cular person should be detained but those circumstances may not exist at the time when the 
review is made. In the latter case it is impossible to say that the Government can still decide 
to continue the detention nor is it possible to say that it is the Government’s opinion or satis- 
faction that such facts and circumstances exist which is the criterion. The decision on & review 
has to be arrived at from the facts and circumstances which actually subsisted at the time when 
the original order was made in the light of subsequent developments and not merely those existing 

~ at the time when the order was made. In such a case the decision can be challenged as one not 
within the scope of or under the Rule and therefore unauthorised or as one based on considerations 
irrelevant to the power, 

The scheme of Rules 30(7) and 30A is that where an order is made under r, 30(1) (b), ite 
review is at intervals of periods of not more than six months, The object of the review is to 
decide whether there is a necessity to continue the detention order or not in the light of the 
facts and circumstances including any development that has taken place in the meantime, If 
the reviewing authority finds that such a development has taken place in the sense that the 
reasons which led to the passing of the original order no longer subsist or that some of them do 
not subsist, that is not to say that those reasons did not exist at the time of passing the original 
order and therefore the satisfaction was on grounds which did not then exist. It is easy to 
visualise. a: Case Ki tho authority is satisfied that an order of detention is necessary to prevent 

i refo ag a manner prejudicial to all the objects set out in r. 30(1). At the end 
Ager ix month authority on the materials before it may come to a decision that the 
le Q ~~ detention is a: as the detenu is likely to act in a manner prejudicial to some but 
z NOT 10 8: TEWOVED 
we | 
S Îr ays 
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not all the matters. Provided such decision is arrived at within the scope of r, 30A the decision 
to continue the detention order would be sustainable. 

Quaere : Whether the function of review and decision which may be made by Government 
under r, 30A is a judicial or a quasi-judicial function or not. 

(P. L. Lakhanpal v. The Union of India. Writ Petition No, 187 of 1966, 
decided on September 21, 1966). 
[NOTE 9] 

Delimitation Commission Act (LXI of 1962), Secs. 8, 9, 10—Constitution of India, Arts, 
82, 827, 829--Orders under s8, 8 & 9 published under s. 10(1) of Act whether law—Hffect of arts, 
82 & 327, 

Orders under ss. 8 and 9 of the Delimitation Commission Act, 1962, published under 
8, 10 (1) of the Act have the same effect as if they were laws made by Parliament itself, and 









these orders make a complete set of rules which would govern the g ber 
of seats and the delimitation of constituencies, pe CAMPUS us 
A kareo Teika N 


Article 82 of tho Constitution of India foreshadows that fai 
upon completion of each census and that the same should be e d by Parliament, 28 inne, N 


deem fit, but art, 327 of the Constitution gives power to Parlianierit to make, elaborate provis} jon, 
for such readjustment including delimitation of constituencies and all other Matters connec ae 
therewith as also elections to either House of Parliament. Oke ws : : 








(Meghraj Kothari v. The Delimitation Commission. g] 
1966, from Madhya Pradesh, decided on September 20, 1966). 


N ; L Palo 


Gift—Undue influenceo—Hasential ingredients of, —Burden ‘of proof—Indian Contract Act 
(IX of 1872), Seo. 16. 

The law as to undue influence is the same in the cage of a gift inter vivos as in the case of a 
contract, 

The threo stages for consideration of a case of undue influence were expounded in the case 
of Raghunath Prasad v. Sarju Prasad‘ in the following words: “In the first place the relations 
between the parties to each other must be such that one is in a position to dominate the will 
of the other, Once that position is substantiated the second stage has been reached—-namely, 
the issue whether the contract has been induced by undue influence. Upon the determination 
of this issue a third point emerges, which is that of the onus probandi, If the transaction appears 
to be unconscionable, then the burden of proving that the contract was not induced by undue 
influence is to lie upon the person who was in a position to dominate the will of the other, 
Error is almost sure to arise if the order of these propositions be changed, The unconacionableness 
of the bargain is not the first thing to be considered. The first thing to be considered is the rela- 
tions of these parties. Were they such as to put one in a position to dominate the will of the 
other?” It must also be noted that merely because the parties were nearly related to each 
other no presumption of undue influence can arise. 

Before a Court is called upon to examine whether undue influence was exercised or not 
it must scrutinise the pleadings to find out that such a case has been made out and that full 
particulars of undue influence have been given as in the case of fraud. (See O.VI, r, 4 of the 
Civil Procedure Code, 1908). 

(Subhas Chandra Das Mushib v. Ganga Prosad Das Mushib. Civil Appeal 
No. 617 of 1964, decided on September 14, 1966). 
[NOTE II} 

Hindu law-—Gtft—Immovable ancestral property—Whether husband can make gift of such 
property to wife—Pather-in-law whether can make euch gift to daughter-in-law, 

Hindu law does not permit a gift by a husband to his wife of immovable ancestral property. 

There is no warrant in Hindu law in support of the proposition that & father- inlaw ean 
make a gift of ancestral immovable property to a daughter-in-law at the ti 
Tf gifts by the father-in-law to the daughter-in-law which become 
immovable property, they can only refer to such immovable p ty 
-movable property. 
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Hindu law on the question of gifts of ancestral property is well-settled. So far as movable 
ancestral property is concerned, a gift out of affection may be made to a wife, to a daughter 
and even to a son, provided tho gift is within reasonable limits, A gift for example of the whole 
or almost the whole of the ancestral movable property cannot be upheld asa gift through affection. 
But go far as immovable ancestral property is concerned, the power of gift is much more circums- 
cribed than in the case of movable ancestral property, A Hindu father or any other managing 
member has power to make a gift of ancestral immovable property within reasonable limits 
for “ pious purposes. ” Now what is generally understood by “pious purposes” is gift for 
charitable and/or religious purposes, But the Supreme Court has extended the meaning of 
“pious purposes” to cages where a Hindu father makes a gift within reasonable limits of immovable 
ancestral property to his daughter in fulfilment of an antenuptial promise made on the occasion 
of the settlement of the terms of her marriage, and the same can also be done by the mother in 
case the father is dead. The scope of the words “pious purposes” cannot be extended beyond 
what has already been done by the Supreme Court in Kamla Devi v. Bachulal Gupta® and 
Deshmukh v. Mallappa.® 


(Ammathayi Perwmalakkal v, Kumaresan Balkrishnan. Civil Appeal No. 
618 of 1964, from Madras, decided on September 15, 1966). s 
[NOTE 12] 

Land Acquisition Act (I of 1894), Secs. 17, 5A, 6, 4—Expression of opinion of State Government 
under 8, 17 (4) whether can be challenged as ultra vires—‘ Arable land” and “ waste land,” 
meaning of expressions in s, 17 (1}—Deolaration under 3. 6(1) whether final—Jurisdiction of adminis- 
trative authority depending upon preliminary finding of fact—Whether High Oourt can determine 
correctness of such finding—Right to minerals under land whether goes with ownership of surface 
of land—Zemindar’s right to subsoil minerals, 

Though the power of the State Government has been formulated under s. 17(4) of the 
Land Acquisition Act, 1894, in subjective terms the expression of opinion of the State Government 
can be challenged as ulira vires in a Court of law if it could be shown that the State Government 
never applied its mind to the matter or that the action of the State Government is mala fide, 
If, therefore, in a case the land under acquisition is not actually waste or arable land but the State 
Government has formed the opinion that the provisions of sub-s, (1) of s. 17 are applicable, the 
Court may legitimately draw an inference that the State Government did not honestly form that 
opinion or that in forming that opinion the State Government did not apply its mind to the 
relevant facts bearing on the question at issue. 

In 8, 17(1) of the Land Acquisition Act the expression “ arable land ” means lands which 
are mainly used for ploughing and for raising crops, The expression “ waste land” ins, 17(1) 
means land which is unfit for cultivation or habitation, desolate and barren land with little or 
no vegetation thereon. 5 

The power conferred on the Government by the Land Acquisition Act is a limited power 
in the sense that it can be exercised only where it is for a public purpose (leaving aside the 
acquisition for a company under Part VII of the Act), If it appears that what the Government 
is satisfied about is not public purpose but a private purpose or no purpose at all, the action 
of the Government would be colourable as being outside the power conferred upon it by the Act 
and its declaration under s. 6 of the Act will be a nullity. 

Where the juriadiction of an administrative authority depends upon a preliminary finding 
of fact the High Court is entitled, in a proceeding of writ of certiorars to determine, upon its 
independent judgment, whether or not thet finding of fact is correct. 

Quaere: Whether the production of cement as commercial enterprise is a public purpose 
within the meaning of the Land Acquisition Act. 

Prima facie the owner of a surface of the land is entitled e jure to everything beneath 
the land and in the absence of any reservation in the grant minerals necessarily pass with the 
rights to the surface, In other words, a transfer of tho right to the surface conveys right to 
the minerals underneath unless there is an express or implied reservation in the grant, A 
contract, therefore, to sell or grant a lease of land will generally include mines, quarries and 
minerals beneath or within it, 

The rights of the Zemindara to the sub-soil minerals under their land were derived from 
their being proprietors of the soil and has been recognised in a number of cases between the 


6 [1957] ALR.S.O. 434, ; 6 [1064] 4 8.0.R. 497, 
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Zemindars and persons holding land under a tenure from them, It has been held in those cases 
that, in the absence of the right to sub-soil minerals being conferred on the tenure holder under 
the terms of the tenure held by him, he does not get any right to them. 


(Raja Anand Brahma Shah v. The State of Uttar Pradesh. Civil Appeal 
No. 656 of 1964, from Allahabad, decided on September 16, 1966). 
[NOTE 13] 

Indian Limitation Act (IX of 1908), Seo. 19—Statement on which plea of. acknowledgment 
based when falls within s. 19—Statement expressing jural relationship when amounts to acknowledge- 
ment, 

Under s. 19 of the Indian Limitation Act, 1908, the statement on which a plea of acknowledg- 
ment is based must relate to the subsisting liability or the right claimed. Where the statement 
is relied on as expressing jural relationship it must show that it was made with the intention 
of admitting such jural relationship subsisting at the time when it was made, Where, therefore, 
a statement setting out jural relationship is made clearly without intending to admit its existence, 
an intention to admit, cannot be imposed on its maker by an involved or a far fetched process 
of reasoning. 

Khan Bahadur Shapoor Fredoom Mazda v, Durga Prasad Chamaria,’ followed. 


(Tilak Ram v. Nathu. Civil Appeal No. 36 of 1965, from Punjab, decided 
on September 5, 1966). 
; i [NOTE 14] 

Representation of the People Act (No. 43 of 1961), Secs. 98, 90 (1), 116-4—Oonduct of 
Election Rules, 1961, Rule 73(2)—Decres after conclusion of trial of election petition whether 
necessary— Whether copy of deores to be filed under s. 116-A— Figure mentioned in r, 73(2) whether 
to be only in Arabic numerals—Addition of words after euch figure whether invalidates vote. 

Under the Representation of the People Act, 1951, it is unnecessary to prepare a decree 
after the conclusion of the trial of an election petition and in consequence no copy of decree is 
necessary to be filed when an appeal is filed under s, 116-A of the Act, All that is necessary to be 
filed in an appeal under s. 116-A is a copy of the judgment of the tribunal, and no more, 

Rule 73(2) (a) of the Conduct of Elections Rules, 1961, (as it stood before the addition of the 
Explanation) provided that the ballot paper had to be marked with figure 1 to show first preference, 
Therefore, if there was figure 1, first preference was shown irrespective of whether the figure 
was put down in the form of Arabic numerals or in any other form including the Roman form, 
So long as it was clear that figure 1 was marked on the ballot paper, the ballot paper was valid 
and it was only when figure 1 was not marked at ell in any form whatsoever that it could be 
said that the ballot paper was invalid. 

If any other word is put down, like “st,” after the Roman figure I or the word “one ” in 
brackets thereafter, that will not invalidate the vote for the figure “I” would be there to show 
the first preference, and those words can be ignored. 


(Shyam Sunder v. Satya Ketu. Civil Appeal No. 204 of 1966, from Allaha- 
bad, decided on October 5, 1966). 


Aarne 
7 GLUEANING. 


RHODESIAN Hrem Courr’s JUDGMENT 


In a timely article on the general legal implications of the Rhodesian situa- 
tion in the current number of Public Law Mr. L. H: Leigh writes: ‘‘One must 
assume that the Rhodesian courts recognise that ultimately some stand will 
have to be taken”. The judgment given by the Rhodesian High Court last 
week confirms that the stand to which Mr. Leigh refers has not yet had to be 
taken, but it also makes clear the terms in which it will be taken if the need 
arises, The High Court stated in its judgment last week that it recognised, 
first, that the Government of Mr: Ian Smith was unlawful, but that it was the 
“only effective government of the country’’, and, secondly, that ‘‘on the basis 


7 [1962] 1 S.0.R. 140. 
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of necessity’ in order to maintain law and order, the court’s own responsibi- 
lity lay in giving effect to ‘‘such measures of the effective Government as could 
lawfully have been taken by the lawful Government under the 1961 constitution’’. 


The court held that the relevant regulations fell within the category of measures 
which ‘‘neither in their purpose nor in their enforcement in the present case 
have been shown to be hostile to the authority of the sovereign power or to 
have impaired the just rights of citizens under the 1961 constitution’’. It does 
not appear to strain the meaning of words to describe the enactments concerned 
in this way, although there must be some doubt whether the regulations are 
“‘measures of the effective Government which could lawfully have been taken 
by the lawful Government’’. The court clearly and unequivocally defined what 
it believed to be the limits within which the illegal Government must keep if its 
actions are to be wpheld by the courts, not out of any regard for inherent virtue 
in the regime, but simply for the sake of the preservation of peace and good 
government and to maintain law and order. The entitlement of the illegal 
government to such limited consideration as was due to ‘‘the only effective gov- 
ernment of the country’’ was exhaustively examined, and the court’s judgment 
appears to us to be an outstanding example of how to come to terms with reality 
without compromising any principle. However, it also makes more urgent than 
ever, if that were possible, the just and peaceful settlement of the Rhodesian 
situation, for while the knowledge that, on the precedent of the recent judg- 
ment, the Rhodesian courts will not compromise on any issue of principle is a 
matter only for satisfaction, a crisis of extreme danger will arise if the courts 
are presented with a situation in which they believe that they can no longer 
uphold legislative or administrative acts of the regime. Moreover, a no less 
diffeult and dangerous personal situation has already arisen for many indi- 
vidual officials and administrators who are called upon, not to give Judgment 
upon the actions of the regime, but to carry out orders of the regime whose 
legality is increasingly in question.—N.L.J. 


REVIEWS. 


The powers and jurisdictions of Criminal Courts and fundamentals of criminal 
trials. By Angzant Nanpan Gaur, Advocate. Luoknow: Eastern Book Com- 
pany, 34 Lalbagh. Royal octavo. Pages 901. Price Rs. 35. 


Ts book deals with the conduct of trials in Courts of Session and Magis- 
trates’ Courts and the appellate, revisional and other jurisdictions in criminal 
matters. Portions of it are devoted to ancillary topics like ‘‘Documente receiv- 
able or admissible in criminal trials’’ and ‘‘ Charge indicative of offence”. Hach 
main topic of discussion is split up into different chapters and each chapter 
sets out the law under numbered paragraphs with extensive reference To: gase- 
law. For instance the topic headed ‘‘Trials in Court of session’’ contains 
chapters dealing with right of accused regarding examination and siminening 
of witnesses, charge to jury, duties of Judge and Jury, ete. Each of these 
chapters contains paragraphs which deal with the various aspects of the topic 
covered by the particular chapter. This method of classification of material 
should prove useful to a busy lawyer practising in the criminal Courts as the 
information he needs on a particular point will be available to him without 
loss of time. A fairly long Addenda brings down the case-law to January 1966. 
The provisions of the Constitution, the Indian Penal Code, the Indian Evidence 
Act and some other statutes with their case-law, which are germane to criminal 
trials, are given at the end of the book. One however fails to see the relevance 
of some of the references like the one on page 858 to ‘‘Rolling bidis’’ which by 
no stretch of imagination could be said to be in the words of the author, ‘‘con- 
troversial points of forensic importance’’ arising in the course of criminal trials. 
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Tus book presents the main features of the Income-tax Act, 1961 and the 
Companies (Profits) Surtax Act, 1964 as amended by the Finance Act, 1966, 
so far as they are applicable to individuals and corporate bodies. The book is 
in seven parts, the first one of which deals with the changes in tax law and 
tax rates made by the Finance Act, 1966. The second part discusses the prin- 
ciples of tax law, e.g. assessable persons and assessable income, computation 
of and deductions from taxable income. The next four parts are concerned 
with corporate taxation while the sixth part is devoted to income tax on indi- 
viduals. The remaining part briefly surveys Estate Duty, Wealth tax and 
Gift tax. The appendices contain much useful material including important 
Income-tax Rules of 1962 and the notifications and circulars of the Central 
Board of Direct Taxes issued between the years 1943 and 1965. Within a 
small compass the author has given a clear perspective of the top-heavy struc- 
ture of the present tax laws, in language which is at once precise and lucid. 
Apart from its usefulness to accountants, tax consultants and corporate bodies, 
this book will come in handy to the assessee in preparing his return of income. 
The price of the book is, however, on the stiff side notwithstanding the present 
high cost of production. 


The law relating to Arms, Ammunition and Explosives. By ANJANI NANDAN 
Gaur, Advocate. Lucknow: Eastern Book Company, 34 Lalbagh. Royal octavo. 
Pages 592. Price Rs. 20. 

Tus book which is principally a commentary on the Arms Act, 1959, covers 
the entire law on the subject including the law relating to explosives. For a 
comparative study the author has given the text of the repealed Indian Arms 
Act, 1878, with some comments. In addition to the Arms Rules, 1962, there are 
the Indian Explosives Act, 1884, with comments, the Explosives Rules, 1940 
and the Explosive Substances Act, 1908. The appendices moreover contain 
other Rules regulating the possession and handling of explosives. The com- 
mentary under the relevant case law, deals with the different aspects of these 
provisions to lay bare their import. As a handy book on this branch of the 
penal law of India which has not yet been buried under an avalanche of com- 
mentaries, it will commend itself to those who are affected by it. 


A. P. Mathur’s Commentaries on the Prevention of Food Adulteration Act, 1954. 
Fifth edition revised by J. N. Srivastava, Advocate. Lucknow: Eastern Book 
Company, Lalbagh. Royal octavo. Pages 458. Price Rs. 17.50. 

Tus short Act of 25 sections receives extended treatment in this book which 
deals exhaustively with its provisions. The case law is fully referred to and 
some English decisions are also brought in to throw further light on the subject. 
To make the book comprehensive the Central Rules, the States Rules and the 
notifications issued by the State Governments under the Act are reproduced 
in extenso. The comments are lucid and precise and wherever necessary ana- 
logous provisions in other statutes are referred to, to clarify the points under 
discussion. This book, which covers the entire law on the prevention of food 
adulteration as set out in the Act, will be indispensable to lawyers and to all 
those who have to deal with its provisions. 


Indian Company Law. By AVTAR SINGHI, B.COM., LL.M. Lucknow: Eastern 

Book Company, 34 Lalbagh. Royal 12 mo. Pages 393. Price Rs. 12.50. 

Tis is a popular exposition of the provisions of the Companies Act, 1956. 
It is in the form of a running commentary arranged under some twenty-five 
different heads of topics dealt with in tHe Act. The author has briefly but 
lucidly set out the basic principles of the company law with the assistance of 
the relevant Indian and English decisions bearing on the subject. As a handy 
and concise survey of the Indian Company Law this book will commend itself 
to the student and the layman. 
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The Bombay Village Panchayats Act, 1958. By D. H. CHAUDHARI., B.SO., LL.B., 
Advocate, assisted by A. D. CHAUDHARI, B.A., LL.B., Advocate. Third edition. 
Poona 2: N. R. Bhalerao, 492 Shanwar, Near Shanwar Post Office. Royal 
octavo. Pages 486.-Price Rs. 30. 


As a result of the passing of the Bombay Village Panchayats (Amendment) 
Act, 1965, the principal Act has undergone extensive amendment and the pre- 
sent edition incorporates all the amendments. This has necessitated a thorough 
revision of the commentary and much new matter had to be added to the 
original text. The different Rules made under the Act as well as the Notifica- 
tions and Orders are given in full. The commentaries are lucid and to the 
point and the case law is fully dealt with and brought up to date. A table of 
cases would have enhanced the utility of the book. This is an exhaustive and 
eminently reliable exposition of the Act and will be indispensable to lawyers 
and to those who have to see to the functioning of the Panchayats in either 
their executive or administrative capacity. 


The Industrial Law. By P.L. Maur. Bighth edition. LuckNow: Eastern Book 
‘Company, 34 Lalbagh. Royal octavo. Pages 1077. Price Rs. 25. 


Tas book contains some thirty-seven Central Acts dealing with different 
aspects of labour legislation, as well as the Amending Acts passed by some 
States affecting some of the Central Acts, namely, the Industrial Disputes Act, 
1947, the Minimum Wages Act, 1948 and the Payment of Wages Act, 1936. 
Among the recent statutes added in this edition are the Payment of Bonus Act, 
1968, with its Rules and the. Personal Injuries (Compensation Insurance) Act, 
1968, with its Scheme and Rules. Short explanatory notes with a brief refer- 
ence to case-law are given under the provisions of some major Acts. With the 
rapid growth of industrialisation in this country and the growing awareness of 
employees in industry of their rights, it has become-more than necessary for 
employers to have a general idea of the present structure of industrial law. 
This book will serve not only the above purpose but will be useful to lawyers 
who have to deal with this branch of law, and they will find all that they need, 
within the covers of a single handy and well-printed book. 


Pollock & Mulla on the Sale of Goods Act and the Partnership Act.. Third edi- 
tion by Dunis Nowrmy Prirt, Q.C. Bompay 2: N. M.Tripathi Private Ltd., 
Princess Street. Royal octavo. Pages 456. Price Rs. 25. 


To the long line of distinguished Indian editors who have kept alive the vari- 
ous legal commentaries by Mulla, has now been added the name of a colourful 
legal luminary of the English Bar who has prepared the present edition of this 
book. Howsoever high the attainments of the editor of a legal commentary 
and his meticulous revision of the text, it can be of doubtful use to a practi- 
tioner unless the case law on the subject is brought up to date. Nearly two 
decades have passed since the last edition of this book was published and yet 
the case law im this edition has been brought down only to June 1965. This 
however does not detract from its value to students who have here a lucid 
exposition of the law on the twin subjects with extensive references to English 
case law and statutes dealing with similar enactments. Of particular interest 
to practitioners are the inclusion of comparative tables showing corresponding 
sections of the Indian and the English statutes dealing with the sale of goods 
and partnership. As a reliable guide to the basic principles of the two enact- 
ments this well produced book will commend itself to students of these two 
important limbs of commercial law. 


Income Tax Guide (1966-67) on Corporate and Personal tazation. By A. Q. 
VENKATRAM, A.C.A. Published by the Author at 1, Cart Tranck Road, T. 
Nagar, Mapras-17. Demy octavo. Pages 232. Price Rs. 20. 
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PROTECTION UNDER THE BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, 1948.° 


Tue Supreme Court ruling given by a larger Bench of five Judges consisting 
of the Hon’ble Mr. Gajendragadkar, Chief Justice, and Mr. Justice Wanchoo, 
Mr. Justice Hidayatullah, Mr. Justice J.C. Shah and Mr. Justice Sikri, in 
8. N. Kamble v. Sholapur Municipality’ overruling the earlier rulings of the 
Supreme Court in Sakharam v. Manikchand? and Mohanlal Chunilal Kothari 
v. Tribhovan Haribhai Tambolt? has ultimately settled the law. 

The implications of this ruling are not property understood by the litigants 
as well as some members of the Bar and the Judiciary. At times concessions 
are given at the bar that the ruling has taken away protection of the protected 
tenants. An attempt is being made to study the implications of the said ruling 
and to see in what cases the protection afforded to protected tenants is taken 
away by s. 88 of the Bombay Tenancy and Agricultural Lands Act. 

In the first place, in order to understand the scheme of the Bombay Tenancy 
and Agricultural Lands Act which has repealed Bombay Tenancy Act, 1939 
excepting ss. 3, 3A and 4 of the said Act, we have to see the implications of 
the Bombay Tenancy Act, 1939. 

The Bombay Tenancy Act, 1939 by Chapter IT created a class of ‘‘protected 
tenants” and under s. 3 a legal fiction was created in respect of tenants who 
were cultivating lands personally for more than six years continuously either 
prior to Ist January 1938 or Ist January 1945 and they were styled as ‘‘pro- 
tected tenants’’. 

By s. 3A every tenant was deemed to be a protected tenant on the expiry of 
one year from coming into force of Bombay Act XXVI of 1946 if the landlord 
fails to apply within that period to the Mamlatdar that he is not a tenant and 
get such a declaration. 

By s. 4, tenants who were cultivating lands personally continuously for a 
period of not less than six years prior to April 1, 1937 or April 1, 1944 and 
were evicted by the landlord otherwise than by the order of competent Court 
were also deemed to be protected tenants, provided they give intimations to 
their landlords within one year after the coming into force of the section that 
they are willing to hold the land on the same terms and conditions on which 
they held it before eviction. 

The provisions of the Tenancy Act, however, did not apply to lands:— 

(i) held on lease from the Crown or a Co-operative Society, 
(ii) held on lease for the benefit of an industrial and commercial undertaking, 

. And to these tenants none of the provisions of Tenancy Act, 1939 applies and 
consequently they did not acquire the status of a ‘‘protected tenant”. Except- 
ing those tenants, other tenants acquired the status of ‘‘protected tenants’’. 

However, under the Bombay Tenancy and Agricultural Lands Act, 1948, 
which came into force on December 28, 1948, s. 88 was an express provision 

*By R. G. Samant, Advocate, Special 1 (1985) 68 Bom. L.R. 653, 8.0. 


Government Pleader, Maharashtra Revenue 2 (1961) 64 Bom, L.R., 403, 8.0. 
rpribunal, 8 [1963] 2 8,0.R, 797. 
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which ran as follows :— 

“(1) Nothing in the foregoing provisions of this Act shall apply :— 

(a) to lands held on lease from the Crown, a local authority or a co-operative Society; 

(b) to lands held on lease for the benefit of an industrial or commercial undertaking; 

(c) to any area within the limits of Greater Bombay and within the limits of the 
municipal boroughs of Poona City and Suburban, Ahmedabad, Sholapur, Surat and Hubli and 
within a distance of two miles of the limits of such boroughs; or 

(d) to any area which the Provincial Government may, from time to time, by notification 
in the Offictal Gazette, specify as being reserved for urban non-agricultural or industrial develop- 
ment, 

(2) Notwithstanding anything contained in sub-section (1) the Provincial Government, 
may, by notification published in the Oficial Gazette, direct that any particular land or class 
of lands in any area shall not be exempt from all or any of the provisions of this Act.” 


I consequence of s. 88, the protected tenants under the Tenancy Act, 1989, 
did not get the protection of the Bombay Tenancy and Agricultural Lands 
“Act, 1948, in respect of lands mentioned in that section and consequently the 
lands held on lease from the Sholapur Borough Municipality by S. N. Kamble 
were held as exempt from the operation of Bombay Tenancy and Agricultural 
Lands Act, 1948. Though Kamble was a protected tenant under the 1939 Act, 
he did not get the status of a protected tenant under 1948 Act as s. 31 which 
ran as follows :— 

“For the purposes of this Act, a person shall be recognised to be a protected tenant if such 
person has been deemed to be a protected tenant under 8, 3A or 4 of the Bombay Tenancy 
Act, 1939,” 


Sections 3, 3A or 4 which were continued in a modified form in Schedule I 
of the 1948 Act were so continued only for the purposes of s. 31 of the Act and 
s. 88 expressly stated that nothing in the foregoing provisions of this Act shall 
apply and as s. 31 was one of foregoing sections it did not apply to lands held on 
lease from the local authority. The Legislature by enacting s. 88 in effect took 
away the status of protected tenant and the protection afforded by the Tenancy 
Act, 1989. : 

The effect of s. 89(2)(b) has been elaborately considered at page 656 in 
8. N. Kamble v. Sholapur Municipality and it has been held that s. 88 is an 
express provision to the contrary. Consequently, in respect of tenants of lands 
covered by s. 88 there is no protection. 

But s. 88 was amended from time to time and the first important amendment 
is by Bombay Act XX XIII of 1952 which came in force on January 12, 1953 
which amended and enlarged the scope of s. 88(c) as follows:— 

“(c) to any area within the limits of Greater Bombay, within the limita of the municipal 
corporations constituted under the Bombay Provincial Municipal Corporations Act, 1949, within 
the limita of the municipal boroughs constituted under the Bombay Municipal Boroughs Act, 
1925, and within the limits of any cantonment...” 

By this amendment, the tenants of lands within the limits of Municipal 
Corporations or Boroughs were denied the protection of the Bombay Tenancy 
and Agricultural Lands Act, 1948 and after January 12, 1953 they could be 
sued in Civil Courts under the ordinary law. 

But by Bombay Act XIII of 1956 which came into force on August 1, 1956, 
an important amendment was made by inserting new Chapter IIIB in respect 
of ‘‘areas within the limits of municipality” and all the provisions of the 
Bombay Tenancy and Agricultural Lands Act except ss. 32 to 32R applied 
and an important proviso was added in respect of any person acquiring any 
right as a tenant under the Tenancy Act on or after December 28, 1948 and 
these rights were restored to him with retrospective effect though they were 
taken away by Bombay Act XXXIII of 1952 on January 12, 1953. 

In Maganbhai Jethabhai Patel v. Somabhai* the Full Bench of the Bombay 
High Court considered the effect of the said proviso and held that the proviso 


4 (1958) 60 Bom. L.R. 1383, #3. 
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to s. 43C affords protection to the tenant, if the tenant had the protection of 
the Act as originally enacted, notwithstanding that the protection was taken 
away by the Bombay Tenancy and Agricultural Lands Amendment Act, 1952. It 
further held that the protection of the proviso must be given retrospectively, 
even in cases where it.is claimed in a suit filed before the amendment was en- 
acted, if the sutt ts not finally disposed of. 

This Full Bench ruling is approved of by the Supreme Court in Jshverlal 
Thakorelal v. Motibhai.£ This ruling will clearly show the distinction between 
8. N. Kamble’s case and this case. In Ishverlal’s case, the land in dispute is 
situate within the limits of Broach Borough Municipality. Motibhai’s (respon- 
dent’s) father Nagjibhai was a tenant since June 1939. Ishverlal gave notice 
terminating tenancy under s. 84 of the Land Revenue Code, 1879, with effect 
from March 31, 1956. Nagjibhai who was a protected tenant under the 1939 Act 
by s. 31 of the Bombay Tenancy and Agricultural Lands Act, 1948, became a 
protected tenant under 1948 Act. This protection was taken away on January 
12, 1953 and it was again restored retrospectively by the proviso to s. 43C. 

It is to be noted that the land is not of the description mentioned in as, 88 
and 88A to 88C as amended by Act XIII of 1956. The Supreme Court at pages 
649 and 650 observes as follows :— 

“,..The proviso (to s, 43 O), therefore, by express enactment saves the rights acquired under 
Act LXVII of 1948 before Act XX XIII was enacted, 

Tho respondent became on the enactment of Act LXVII of 1948 entitled as a tenant to the 
diverse rights conferred by that Act. The right to claim that every contractual tenancy is sta- 
tutorily extended for a period of ten years, the right to claim that the tenancy may not be deter- 
mined otherwise than in circumstances mentioned in s. 14, and in case of protected tenant’s subject 
to restrictions imposed by s. 34, the right not to be deprived of possession otherwise than by 
an order under s, 29 (2)... 

These and other alts were restored to the tenants retrospectively from the 
date on which Act XXXIII of 1952 was enacted by virtue of the express provi- 
sion contained in proviso to s. 43C. The Legislature having restored the rights 
originally granted under Act LXVII of 1948 with retrospective operation from 
January 12, 1953 a person sued before Act XIII of 1956 was brought into force 
(on August 1, 1956) could in a pending suit set up the defence that he is entitled 
to the rights of a tenant or a protected tenant. In that case, the questions re- 
lating to tenancy and its determination were referred to Tenancy Court under 
s. 85A. 

It will be clear from this ruling that the rights of all tenants are not taken 
away by the ruling in S. N. Kamble v. The Sholapur Borough Municipality. 

Tenancy Act 1948 as amended by Bombay Act XIII of 1956 came into force 
from August 1, 1956. Simultaneously on that very day, Government had issu- 
ed a Notification, Revenue Department, No. TNC 5156/101965-F dated August 
1, 1956 reserving the following areas for non-agricultural and industrial 
development. 

Areas within the limits of— 

(i) Greater Bombay, 
(ii) The Municipal Corporation of the Cities of Poona and Ahmedabad and 

(iii) The Municipal Boroughs of Thana, Kalyan, Surat, Sholapur and Hubli, 

In supersession of the above Notification, the Government issued another 
Notification dated February 1, 1957 (Revenue Department No. TNC 5156/169426 
dated February 1, 1957) wherein 

(1) Tho area comprised in Greater Bombay immediately before the date of commence- 
ment of the Greater Bombay Laws and Bombay High Court (Declaration of Limits Amendment) 
Act 1956, 

(2) The areas within the limite of 

(a) The Manicipal Corporations of the Cities of Poona and Ahmedabad, 
; (b) The Municipal Boroughs of Thana, Kalyan, Surat and Sholapur 
were shown as being reserved for non-agricultural and industrial development. 
& (1965) 68 Bom, L.R. 645, S.C. 
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It is to be noticed that under s. 48C proviso ‘‘the right shall not be deemed 
to have been affected by the Amending Act 1955.’’ ‘Consequently, in respect 
of lands not covered by the Notifications, the tenant’s rights will remain 
unaffected. 

The protection is only denied to tenants who are governed by the original 
s. 88 as it stood on December 28, 1948. Regarding other tenants, their rights 
are safeguarded and they get the protection of the Act. 


NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 15] 

Arbitration Act (X of 1940), Seo, 14(2)}—Indian Hvidence Act (I of 1872), Seo, 63—General 
Olauses Act (X of 1897), Sec. 3(56)—“Signed copy of the award”, what is—‘Copy” and "sign, 
meaning of words. 

What the word “copy” in s. 14(2) of the Arbitration Act, 1940, requires is that it must 
be a full reproduction of the original and that it should be accurate or true, 

So long as there is the signature of the arbitrator or umpire on the copy of the award filed 
in Court and it shows that the person signing authenticated the accuracy or correctness of the 
copy, the document would be a signed copy of the award. It would in such circumstances be 
immaterial whether the arbitrator or umpire put down the words “‘certified to be true copy” 
before signing the copy of the award. If anything, the addition of these words would be the 
clearest indication of the authentication of the copy as a true copy of the award, which is what 
8, 14(2) of the Act requires, so long as the authenticatibn is under the signature of the arbitrator 
or the umpire himself, 


(M/s. Hindustan Construction Co. Ltd. v. The Union of India. Civil Appeal 
No. 1109 of 1966, from Punjab, decided on October 12, 1966). 
[NOTE 16] 


Auction purchaser at Court sale—Deores put into exeoution sot aside after sale—Whether 
purchaser entitled to confirmation of aale, 

An auction purchaser of immovable property sold in execution of an ex parte decree is 
entitled to a confirmation of the sale notwithstanding the fact that after the holding of the sale 
tho decree has been set aside, 

(Janak Raj v. Gurdial Singh. Civil Appeal No. 1322 of 1966, from Punjab, 
decided on November 8, 1966). 
[NOTE 17] 

Civil Procedure Oode (Act V of 1908), O.XX, 1.3; Secs. 161, 152—Transfer of Property 
Act (IV of 1882), Seo, 52—Whether judgment signed by Judge can be subsequently corrected—Doo- 
trine of lis pendens, applicability of, to purchaser pendente lite. 

There is an inherent power in the court which passed the judgment to correct a clerical 
mistake or an error arising from an accidental slip or omission and to vary its judgment so as 
to give effect to ity meaning and intention, Under O.XX, r. 3 of the Civil Procedure Code once 
a judgment is signed by the Judge it cannot be altered or added to but the rule expressly provides 
that a correction can be made under s. 152 of the Code. The Rule does not also affect the court’s 
inherent power under s. 151 of the Code, Under s. 152, clerical or arithmetical mistakes in 
judgments, decrees or orders or errors arising therein from any accidental slip or omission may 
at ony time be corrected by the court either on its own motion or on an application by any of 
the parties, It is thus manifest that errors arising from an accidental slip can be corrected sub- 
sequently not only in a decree drawn up by a ministerial officer of the court buteven in a judg- 
ment pronounced and signed by the court, 

The purchaser pendente lits under the doctrine of lis pendens incorporated in 8. 52 of the 
Transfor of Property Act, 1882, is bound by the result of the litigation on the principle that 
since the result must bind the party to it so must it bind the person deriving his right, title and 
interest from or through him, ‘This principle is well illustrated in Radhamadhub Holdar v, Mono- 
hur Mookerji Section 62 strictly speaking does not apply to involuntary alienations such as 


1 (1888) L.R. 15 I,A. 97. 
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court sales but it is woli ostablished that the principle of lis pendens applies to such alienations, 
(See Nilkant Banerji v. Suresh Ohunder Mulliok* and Motilal v. Karrab-ul-din?), 
(Samarendra Nath Sinha v. Krishna Kumar Nag. Civil Appeal No. 707 
of 1964, from Calcutta, decided on November 1, 1966). 
[NOTE 18] 

Constitution of India, Arts, 2, 3, 4, 170(1), 368—Punjab Reorganisation Act (XXXI of 
1966), Sec, 13(1)—Validity of a. 13(1)—Whether art. 4 contemplates power to modify provisions 
of Constitution to tide over temporary diffioulty—Parliament’s power to reduce total number of 
members of Legislative Assembly below minimum prescribed by art. 170(1). 

Section 13(1) of the Punjab Reorganisation Act, 1966, is not invalid merely because it 
departed from the minimum prescribed under art. 170(1) of the Constitution of India as the 
total membership of the Legislative Assembly of a State. 

Power of the Parliament to make amendments in the Constitution by express enastment 
80 as to reduce the number of members of a Logislative Assembly below the minimum pres- 
oribed having regard to the exigency of a special case may not be denied. But the Consti- 
tution also contemplates by art, 4 that in the enactment of laws for giving effect to the admission, 
establishment or formation of new States, or alteration of areas and the boundaries of those 
States, power to modify provisions of the Constitution in order to tide over a temporary 
difficulty may bo exercised by the Parliament, 

Power with which the Parliament is invested by arta, 2 and 3 of the Constitution of India 
is power to admit, establish, or form new States which conform to the democratic pattern envi- 
saged by the Constitution: and the power whioh the Parliament may exercise by law is supple- 
mental, incidental or consequential to the admission, establishment or formation of a State as 
contemplated by the Constitution, and is not power to override the constitutional scheme, No 
State can, therefore, be formed, admitted or set up by law under art, 4 by the Parliament 
which has not effective legislative, executive and judicial organs, 

Power to reduce the total number of members of the Legislative Assembly below the minimum 
proscribed by art, 170(Z) of the Constitution is implicit in the authority to make laws under 
art. 4, Such a provision is undoubtedly an amendment of the Constitution, but by the express 
provision contained in cl, 2 of art. 4, no such law which amends the First and the Fourth Sohe- 
dules or which makes supplemental, incidental and consequential provisions is to be deemed an 
amendment of the Constitution for the purpose of art. 368. 

(Mangal Singh v. Union of India. Civil Appeal No. 2314 of 1966, from 
Punjab, decided on November 17, 1966). 
[NOTE 19] 

Constitution of India, Arts, 14, 16—Doctrins of equality in matter of appointment and 
promotion, 

Article 16 of the Constitution of India is only an incident of the application of the concept 
of equality enshrined in art, 14 thereof. It gives effect to the doctrine of equality in the mattor 
of appointmont and promotion, It follows that there can be a reasonable classification of the 
employees for the purpose of appointment or promotion. Tho concept of equality in the matter 
of promotion can be predicated only when the promotees are drawn from the same source, If 
the preferential treatment of one source in relation to the other is based on the differences bet- 
ween the said two sources, and the said differences have a reasonable relation to the nature of 
the office or offices to which reornitment is made, the said recruitment can legitimately be sus- 
tained on the basis of a valid classifloation. There can be cases where the differences between the 
two groups of recruits may not bə sufficient to give any preferential treatment to one against 
the other in the matter of promotions, and, in that event, a Court may hold that there is no 
reasonable nexus botween the differences and the recruitment. In short, whether there is a 
reasonable classification or not dopsnds upon the facts of each case and the circumstances obtain- 
ing at the time the recruitment is made, Further, when a State makes a classification between 
two sources of recruitment, unless the classification is unjust on the face of it, the onus lies upon 
the party attacking the classification to show by placing the necessary material before the Court 
that the said classification is unreasonable and violative of art. 16 of the Constitution. 

(Govind Dattatray Kelkar v. The Chief Controller of Imports and Exports. 
Writ Petition No. 40 of 1965, decided on November 1, 1966). 


2 (1885) L.R., 12 L.A. 171. 3 (1897) L.R. 24 I.A. 170. 
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; [NOTE 20] 

Oonstitution of India, Art. 19(1)(g), 19(6}—Fundamental right to carry on trade and rea- 
sonableness of laws imposing resirtotions on such right. 

The fundamental rights of a citizen to oarry on trade can be restricted only by making a law 
imposing in the interest of the general public reasonsble restrictions on the exercise of such a 
right, that such restrictions should not be arbitrary or excessive or beyond what is required in 
the interest of the general public and that an uncontrolled and uncanalized power conferred on 
the authority would be an unreasonable restriction on such right. Though a legislative policy 
may be expressed in a statute, it must provide a suitable machinery for implementing that 
policy in such a manner that such implementation does not result in undue or excessive hardship 
and arbitrariness. Tho question whether a restriction ie: reasonable or not is clearly a justiciable 
concept and it is for the Court to come to one conclusion or the other having regard to the consider- 
ations laid down in the Stats of Madras v, V. G. Row‘, Where a provision restricts any one of 
the fundamental rights it is for the State to establish the reasonableness of such restriction and 
for the Court to decide in the light of the ciroumstances in each case, the policy and the object 
of the impugned legislation and the mischief it seeks to prevent. 


(Hari Chand Sarda v. Mizo District Council. Civil Appeal No. 648 of 1964, 
from Assam and Nagaland, decided on October 28, 1966). 
[NOTE 21] 

Constitution of India, Arts, 31A(1) Second proviso, 31A(1)(a)—"Aoquisition by the State 
of an estais”, meaning of expression, 

In the context of art, 3LA of the Constitution of India, the expression “acquisition by 
the State of an estate” in the second proviso to art. 31A(1) must have the same meaning aa it 
bas in cl. (1)(a) to art, 31A, Tho words “acquisition by the State” do not have a technical 
meaning. If the State has in substance acquired all rights in the land for its own purposes, 


even if the title remains with the owner, it cannot be said that it is not acquisition within the 
second proviso to art, 31A, 


(Ajit Singh v. The State of Punjab. Civil Appeal No. 1018 of 1966, from 
Punjab, decided on December 2, 1966). 


[NOTE 22] 

Constitution of India, Art, 31.A(1)(e)—Minss and Minerals (Regulation and Development) 
Act (LXVII of 1957), Sec. 8(1)(b)—“Winning”, meaning of expression in art. 314(1)(e}—Period 
of mining lease under 8, 8(1)(b) én case of existing lease, 

The expression “winning” in art, 31A(1)(¢) of the Constitution of India means “getting or 
extracting minerals from the mines and other incidental purposes,” 

The period of the lease is to be brought in conformity with the provisions of the Mines and 
Minerals (Regulation and Development) Act, 1957 for future and the period for which a lease 
can be granted under s. 8(1)(b) of the Aot is not to exceed 20 years. The Aot is concerned for 
the regulation of mines subsequent to its enactment and has nothing to take into consideration 
with what has taken place earlier, As a new lease is granted after the enforcement of the Act 
and can run upto 20 years, there is no reason why the term of an existing lease for mining be 
not so modified as to make it run upto 20 years after the enforcement of the Act, 


(Gujarat Pottery Works Private Ltd. v. B. P. Sood. Civil Appeal No. 428 
of 1964, against the Order of Central Government, decided on October 3, 1966). 
[NOTE 23] 

Constitution of India. Art, 314(1)(e}—Mines and Minerals (Regulation and Development) 
Act (LXVII of 1957}—"Winning any minsral”’, meaning of expression in art, 31.A(1)(e}—Constt- 
tufionality of Act. 

A law providing for the premature termination of a lease for getting or extracting a mineral, 
like the Mines and Minerals (Regulation and Development) Act, 1057, is protected by art. 
$1A(1)(6) of the Constitution of India, and cannot be attacked on the ground that it contravenes 
art, 14, 19 or 31 of the Constitution, 


The expression winning a mineral in art. 31A(1)(¢) of the Constitution means getting or 
extracting it from the ming, 


4 [1952] 8.0.R. 597. 
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(The Bihar Mines Ltd. v. The Union of India. Civil Appeals Nos. 172 to 174 
of 1968, from orders of Central Government, decided on October 3, 1966). 
[NOTE 24) 

Oonstitution of India, Aris, 39, 43, 136—Indusirial Disputes Act (XIV of 1947)—-Prin- 
ciples governing wage structure of private sector whether govern those of publio sector undertakings— 
Applicability of principle of region-cum-indusiry—HEmployes whether enttiled to both gratutiy 
scheme d provident fund schems— Whether ceiling for gratuity oan be fæed—Iteme relevant in fixing 
Jair wages—Suprome Court whether can interfere on ground that it would have fixed lower wages—Scope 
of powers of Supreme Court under art. 136 vis-a-vis awards of Tribunals, 

The principles governing wage structure and other conditions of service evolved by the 
industrial adjudication in regard to private sector undertakings also govern those in the publio 
sector undertakings having a distinot corporate existence. 

If the industry is a flourishing ono, there is no reason why the labour shall not have the 
benefit of both the schemes, namely, the gratuity scheme and the provident fund scheme. 
Doubtless, the provident fund gives him relief, but to earn it, he contributes a part of his wages, 
But that in itself may not be sufficient to meet the requirements of his old age or to provide for 
his dependants during his lifetime or after his death, Gratuity is an additional form of relief 
for him to fall back upon. If the industry can bear the burden, there is no reason why he shall 
not be entitled to both the retirement benefits, 

A particular ceiling for gratuity cannot be fixed, It depends upon the facts of each case, 

In fixing fair wages only such items which go directly to reduce the expenditure that would 
otherwise go into the family budget are relevant. 

If no principle generally applied in fixing wages is violated, the Supreme Court will not 
interfere on the ground that it would have fixed the wages at a lower level than the Tribunal did. 

The Supreme Court is not a regular Court of appeal against orders of tribunals, The scope 
of its power under art, 136 of the Constitution of India vis-a-vis awards of tribunals is stated 
in Bengal Chemical & Pharmacsutioal Works Lid., Calcutta v. Their Workmen® and no conscious 
departure has been made from the observations made in this case, These observations lay down 
the correct approach to appeals under art, 136 of the Constitution against awards of tribunals. 

(Hindustan Antibiotics Lid. v. The Workmen. ‘Civil Appeals Nos. 406 and 
407 of 1964, from the Award of Industrial Tribunal, Maharashtra, decided on 
October 3, 1966). 

[NOTE 25] 

Indian Contract Act (IX of 1872), Seo, 72—Applicability of s. 72—Monsy paid by person 
to bank for deposit in account of another person a constituent of bank—Money paid by mistake— 
Whether bank can reverse entry of oredit in acoount of constituent and pay back amount to person 
who has deposited ù, 

Section 72 of the Indian Contract Act, 1872 will only apply in the cage of two persons, one 
paying the money and the other receiving the money on behalf of the person paying it. In such 
a case if the payment is made by mistake the person receiving the money must return it. But 
8, 72 has no application to s case where money is paid by a person to a bank with instructions 
that it should be deposited in the account of a third person who is a constituent of the bank. 
As soon as the money is so deposited in the account of the third person, who is a constituent 
of the bank, the money becomes the money of the constituent, and it is not open to the bank 
in such ciroumstances to reverse the entry of credit made in the account of the constituent and 
in effect pay back the money to the person who paid it to the account of the constituent on his 
representation that it was paid by mistake, without obtaining the consent of the constituent, 

(The Jammu and Kashmir Bank Lid. v. Atiar-ul-Nisa. Civil Appeals Nos. 
702 and 768 of 1964, from Jammu and Kashmir, decided on October 7, 1966). 

[NOTE 26) 

Oriminal Procedura Oods (Act V of 1898), Seo. 195—Indian Penal Oods (Act XLV of 1860), 
8e0, 211—Bar to taking congnizance under s, 195(1)(b), Oriminal Procedure Oods when operates, 

The bar to taking cognizance under s, 195(1)(b) will come into operation only in those cassy 
where the offence is alleged to have been committed in, or in relation to, any proceeding actualls 
pending in any Court, or any proceeding which has already been taken in any Court, The section. 


5 [1959] Supp. 2 8.0.R, 186 at p. 140. 
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does not lay down this bar if a proceeding in a Court was still under contemplation and if and 
when that proceeding is taken, it may be found that the offence alleged to have been committed 
was, in fact, committed in, or in relation to, that proceeding, 

When examining tho question whether there is any proceeding in any Court, there are 
three situations that can be envisaged, One is that there may be no proceeding in any Court 
at all, The second is that a proceeding in a Court may actually be pending at the point of time 
when cognizance is sought to be taken of the offence under s, 211, Indian Penal Code. The 
third is that, though there may be no proceeding pending in any Court in which, or in relation 
to which, the offence under s. 211, Indian Penal Code could have been committed, there may 
have been a proceeding which had already concluded and the offence under s, 211 may be alleged 
to have been committed in, or in relation to, that proceeding. In both the latter two circum- 
stances envisaged above, the bar to taking cognizance under s, 195 (Z)(b) would come into opera- 
tion, If there be a proceeding actually pending in any Court and the offence under s. 211, Indian 
Penal Code is alleged to have been committed in relation to that proceeding, s. 195(1)(b) would 
clearly apply. Even if there be a case where there was, at one stage, a proceeding in any Court 
which may have concluded by the time the question of applying the provisions of 8, 195(Z)(b) 
arises, the bar under that provision would apply if it is alleged that the offence under s. 211, 
Indian Penal Code, was committed in or in relation to, that proceeding. The faob that the 
proceeding had concluded would be immaterial because s. 195 (1)(b) does not require that the 
proceeding in any Court must actually be pending at the time when the question of applying 
this bar arises. In the first circumstance envisaged above, when there is no proceeding pending 
in any Court at all at the time when the applicability of s. 198(1)(b) has to be determined, nor 
has there been any earlier proceeding which may have been concludod, the provisions of this 
sub-section would not be attracted, because the language used in it requires that there must be 
a proceeding in some Court in, or in relation to, which the offence under s, 211, Indian Ponal 
Code is alleged to have been committed. In such a case, a Magistrate would be competent to 
take cognizance of the offence under 8, 211, Indian Penal Code, if his jurisdiction is invoked 
in the manner laid down in s, 100 of the Criminal Procedure Code, 

The appellant lodged a First Information Report against the respondent in respect of a 
cognizable offence and investigation by the police was started, When this investigation was 
going on the respondent filed a complaint before the Magistrate against the appellant for offence 
under inter alia 8, 211 of the Indian Penal Code. The Magistrate took cognizance of the offence 
under s, 195 of the Criminal Procedure Code. On the question whether the Magistrate was 
competent to take cognizance of the complaint in view of the provisions of 8. 195 of the Criminal 
Procedure Code : 

Held, that the Magistrate in taking cognizance of the offence only exercised jurisdiction 
tightly vested in him and he was not barred from taking cognizance of the complaint by the 
provisions of s, 195(1)(b) of the Oriminal Procedure Code, 

Fakir Mahomed v. Emperor‘ and Ramaswomt Iyengar v, Panduranga Mudaliar,’ disapproved, 

(M. L. Sethi v. R. P. Kapur. Criminal Appeal No. 110 of 1965, from Alaha- 
bad, decided on September 23, 1966). 
[NOTE 27] 


Oriminal Procedure Code (Act V of 1898), Secs. 198, 208, 495, 247, 259; Chapter XVIII— 
Indian Penal Code (Act XLV of 1860), Seos. 493, 496—Inquiry into oases irtable by Court of 
Session or High Court—Death of complainant after filing of complaint—Whether complaint abates 
on death of complainant—Court whether can substitute another person to continue proscoution, 

In an inquiry under Chapter XVIII of the Criminal Procedure Code, 1898, the death of 
the complainant after he has filed his complaint does not abate the complaint. Tho power of 
the Court to substitute another prosecution agency (subject to such restrictions as may be found) 
under s. 495 of the Code is always available, 

Section 198 of the Criminal Procedure Code, 1898, creates a bar which has to be removed 
before cognizance is taken. Once the bar is removed because the proper person has filed a oom- 
laint, the section works itself out. There is nothing in the Code or in Chapter XVIII which 
says what, if any, consequence would follow if the complainant remains absent at any subsequent 
hearing after filing the complaint. 

The complainant filed a complaint against the acoused under s. 198 of the Criminal Pro- 


” 


6 (1926) 27 Cr. L.J. 1105, 7 [1938] A.LR, Mad. 173, 
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cedure Code charging him with offences under ss. 417, 493 and 496 of the Indian Penal Code. 
The complainant was examined by the Magistrate and the accused was then summoned to the 
Court. The complainant thereafter died and her mother applied to the Court for substitution 
as a fit and proper complainant in the case, This application was granted and the Magistrate 
decided to proceed with the complaint. The accused contended that the trial of offences under 
as, 493 and 496 of the Indian Penal Code was governed by s. 198 of the Criminal Procedure 
Code and only the aggrieved person could be the complainant and on the death of the complai- 
nant the complaint must be treated as abated, On the question whether on the death of the 
complainant the proceedings ipso facto coame to an end or could be continued by the mother of the 
complainant : i 

Held, that all that s8. 198 of the Criminal Procedure Code requires is the removal of the 
bar before cognizance is taken, 

that in the present case that bar was removed with the filing of the complaint by the complai- 
nant, and 

that the Magistrate was right in proceeding with the inquiry by allowing the mother to 
carry on the prosecution, which she could under s. 495 of the Criminal Procedure Oode either 
herself or through a pleader, 

(Ashwin Nanubhai Vyas v. The State of Maharashtra. Criminal Appeal No. 
268 of 1964, decided on October 10, 1966). 
[NOTE}28] 

Indian Hvidencs Act (I of 1872), Sec, 34—Bankers’ Books Hvidence Act (XVIII of 1891), 
Seo. 4—Osrttfled copy of entry in banker’s book whether sufficient to charge person with lability, 

Original entries in books of account alone under 8, 34 of the Evidence Act will not be suff- 
cient to charge any person with liability and as such, copies of such entries produced under 8, 4 
of the Bankers’ Books Evidence Act, 1891 cannot charge any person with liability. Therefore 
whero the ontries are not admitted it is the duty of the bank if it relies on such entries to charge 
any person with liability, to produce evidence in support of the entries to show that the monsy 
was advanced as indicated therein and thereafter the entries would be of use as corroborative 
evidence, But no person can be charged with liability on the basis of mere entries whether 
the entries produced are the original entries or copies under s, 4 of the Bankers’ Books Evidence 
Act, 

(Chandradhar Goswami v. The Gauhati Bank Lid. Civil Appeal No. 733 of 
1964, from Assam and Nagaland, decided on October 14, 1966). 
[NOTE 29] 

Indian Evidence Act (I of 1872), Seo, 114, illustration (g)—Prosecution’s failure to obtain 
evidence— Whether on such failure adverse inference can be drawn against prosecution, 

An. adverse inference against the prosecution can be drawn only if it withholds certain evi- 
dence and not merely on account of its failure to obtain certain evidence. When no such evi- 
dense has been obtained, it cannot be said what that evidence would have been and therefore 
no question of presuming that that evidence would have been against the prosecution, under 
8, 114, illustration (g) of the Indian Evidence Act, 1872 can arise. 


(Srichand K. Khetwani v. The State of Maharashtra. Criminal Appeal No. 
184 of 1964, from Bombay, decided on September 27, 1966). 
[NOTE 30] 

Industrial Disputes Act (XIV of 1947), Seos. 10(1)(d), 10(4)—Matiers incidental to a dispute, 
what are-—Torms of reference to Industrial Tribunal foundsd on basis of existence of strike and look- 
out-— Whether open to parties to contend before Tribunal thai there wae no strike and lock-out— 
Tribunal whether compatent to consider suoh contention. 

Under ss. 10(Z)(¢) and 10{4) of the Industrial Disputes Act, 1947 while it is open to the 
appropriate Government to refer the dispute or any matter appearing to be connected therewith 
for adjudication, the Tribunal must confine its adjudication to the points of dispute referred 
and matters incidental thereto. In other words, the Tribunal is not free to onlarge the scope 
of the dispute referred to it but must confine its attention to. the points specifically mentioned 
and anything which is incidental thereto, “Something incidental to a dispute” must therefore 
mean. something happening as a result of or in connection with the dispute or associated with 
the dispute, The dispute is the fundamental thing while something incidental thereto is an 
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adjunct to it, Something incidental, therefore, cannot cut at the root of the main thing to 
which it is an adjunct, 

The terms of reference to the Industrial -Tribunal under ss. 10(1) and 12(6) were founded 
on the basia that there was a strike at one of the units of a mill company and a sit-down striko 
at another unit of the same company and that there was a lock-out declared by the management 
of the first unit. On the order of such a reference it is not competent to the workmen to contend 
before the Tribunal that there was no strike at all; equally, it is not open to the management 
to argue that there was no look-out declared by it, The parties can be allowed by their respeo- 
tive statement of case to place before the Tribunal such facts and contentions as would explain 
their conduct or their stand, but they cannot bo allowed to argue that the order of reference 
is wrongly worded and that the very basis of the order of reference is open to challenge. It is 
however open to the parties to show that the dispute referred was not an industrial dispute at 
all and it is certainly open to them to bring out before the Tribunal the ramifications of the 
dispute. But they cannot be allowed to challenge the very basis of the issue set forth in the 
order of reference. The Tribunal, therefore, is not competent to go into the question as to 
whether there was a strike at all or a sit-down strike or ẹ lock-out declared by the Manage- 
ment. The Tribunal has to examine the evidence only on the question as to whether the strikes 
were justified and legal. 

(The Delhi Cloth and General Mills Co. Lid. v. The Workmen. Civil Appeals 
Nos. 2100 to 2102 of 1966, from Punjab, decided on October 14, 1966). 
[NOTE 31] 

Land Acquistiton Act (I of 1894), Secs, 23, 28—Market value, what i meane—Adequacy 
of method of valuation of land based on ts annual crop value— Whether under a. 28 Oourt has discre- 
tion to grant interest at rate less than stv per cent, 

Market value on the basis of which compensation is payable under s. 23 of the Land Acqui- 
sition Act, 1894 means the price that a willing purchaser would pay to a willing seller for a pro- 
perty having due regard to its existing condition, with all its existing advantages, and its poten- 
Wal possibilities when laid ont in its most advantageous manner, excluding any advantage due 
to the carrying out of the scheme for the purposes of which the property is compulsorily acquired. 

If a person who had made an offer in respect of land himself gives evidence such evidence 
is relevant in that it is evidence thet in his opinion the land was of a certain value, But the 
evidence that the owner refused an offer so made amounts to this only that in his opinion his 
land was worth more than the figure of value named or that the offer was for some other reason 
such that he was not willing to accept. (af. Govt. of Bombay v. Merwanji Muncherji).* It has 
also been held that an agreement to sell ia a relevant matter and can be used in relation to fixing 
the value of the acquired land. (cf. Governor-General in Council v. Ghiasuddin)®. 

A method of valuation of land based on its annual crop valueis not adequate for two reasons : 
(1) that the owner may not have so far put his land to its best use or in the most lucrative manner 
and (2) the land had not yet started giving the maximum yield. Such a method of valuation 
by ascertaining the annual value of the produce can and should be resorted to only when no 
other alternative method is available, 

Under s. 28 of the Land Acquisition Act when the Court exercises its discretion and grante 
interest, the interest has to be at the rate of 6 per cent. 

The words “may direct” in s, 28 mean that it is disoretionary on the part of tho Court to 
grant or refuse to grant interest. But the words following those words,viz., “the Collector 
shall pay interest on such excess at the rate of six per centum per annum’”’ would mean that 
once the discretion to grant interest is exercised there is no further discretion and the interest 
if awarded has to be at the rate of six percentum per annum. 

The following observations of Lord Watson in OConneotious Fire Insurance Oompany v. 
Kavanagh'® agreed with: “When a question of law is raised for the first time in a Court of last 
resort upon the construction of a document or upon facte either admitted or proved beyond 
controversy, it is not only competent but expedient in the interests of justice to entertain the 
plea”, 

Where the Legislature uses the same expression in the same statute at two places or more 
then the same interpretation should be given to that expression unless the context requires 
otherwise, 


8 (1908) 10 Bom, L.R. 907. 10 [1892] A.C, 473, 
9 30 P.L,R. 212, 


VOL, LXIx.] JOURNAL, 27 


(Raghubans Narain Singh v. The Uttar Pradesh Government. Civil Appeal 
No. 8 of 1964, from Allahabad, decided on September 23, 1966). 
[NOTE 32] 

Natural justice, prónoiples of—Oonienis of principles. 

While considering the question of breach of the principles of natural justice the Courtshould 
not proceed as if there are any inflexible rules of natural justice of universal application. The 
Court, therefore, has to consider in each case whether in the light of the facts and circum- 
stances of that case, the nature of the issues involved in the inquiry, the nature of the order 


passed and the interest affected thereby, a fair and reasonable opportunity of being heard was 
furnished to the person affected. 


(M/s. Bharat Barrel and Drum Mfg. Co. (P) Lid. v. L. K. Bose. Civil Appeal 
No. 928 of 1965, from Calcutta, decided on October 5, 1966). 


[NOTE 33} 


Indian Penal Coda (Act XLV of 1860), Sees. 107, 108, 109, 115, 486— Whether person can 
be convicted of abetting offence when person alleged to have committed that offence is acquitted, 

It cannot be held in law that a person cannot ever be convicted of abetting a certain offence 
when the person alleged to have committed that offence in consequence of the abetment has 
been acquitted. The question of the abettor’s guilt depends on the nature of the act abetted 
and the manner in which the abetment was made, Under s. 107, Indian Penal Code a person 
abets the doing of an act in either of three ways which can be: instigating any person to do an 
act; or engaging with one or more persons in any conspiracy for the doing of that act; or inten- 
tionally aiding the doing of that act, If a person instigates another or engages with another 
in a conspiracy for the doing of an act which is an offence, he abets such an offence and would 
be guilty of abetment under s. 115 or 8. 116, Indian Penal Code, even if the offence abotted is 
not committed in consequence of the abetment, The offence of abetment is complete when 
the alleged abottor has instigated another or engaged with another in a conspiracy to commit 
the offence, It is not necessary for the offence of abetment that the act abetted must be commit- 
ted, This is clear from Explanation 2 and illustration (a) thereto, to s. 108, Indian Penal Code, 

It is only in the case of a person abetting an offence by intentionally aiding another to commit 
that offence that the charge of abetment against him would be expected to fail when the person 
alleged to have committed the offence is acquitted of that offence. The case of Faguna Kania 
Nath v. The State of Assam" lays this down. The observations of this Court in that coase, at p. 7, 
bring out clearly the distinction in the case of persons instigating another or engaging in cons- 
piracy with another on the one hand and that of a person aiding the person in committing a 
certain offence, 


(Jamuna Singh v. The State of Bihar. Criminal Appeal No. 238 of 1964, 
from Patna, decided on September 22, 1966). 
[NOTE 34] 

Prevention of Food Adulteration Act (XXXVII of 1954), Secs. 13(8), 13(2}—Non-tssuance 
of cortijicats by Director of Central Food Laboratory whether renders Publio Analyst’s report in- 
effective—Non-exercise of right by accused under a. 13(2)—Whether case against acoused can be 
decided on Public Analyst's report where he doss not exercise his right under a, 13(2)—Hffect of the 
dental of euch right. 

Section 13(3) of the Prevention of Food Adulteration Act, 1954, is only attracted when, 
in fact, an analysis of the sample sent to the Director of the Central Food Laboratory is made 
by him on the basis of which he issues a certificate, If, for any reason, no certificate is issued, 
the report given by the Public Analyst does not cease to be evidence of the facts contained in 
it and does not become ineffective merely because it could have been superseded by the certificate 
issued by the Director of the Central Food Laboratory, Where, therefore, the accused does 
not choose to exercise his right under s. 13(2) of the Act to have the sample given to him examined 
by the Director of the Central Food Laboratory and to obtain his certificate, the case against 
him can be decided on the basis of the report of the Public Analyst, 

When a valuable right is conferred by s. 13(2) of the Act on the vendor to have the sample 
given to him analysed by the Director of the Central Food Laboratory, it is to be expected that 
the prosecution will proceed in such a manner that that right will not be denied to him. In 


11 [1959] Supp. 2 8.C.R. 1, 5. 
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a case where there is denial of this right on account of the deliberate conduct of the prosecution, 
the vendor, in his trial, is so seriously prejudiced that it would not be proper to uphold his 
conviction on the basis of the report of the Public Analyst, even though that report continues 
to be evidence in the case of the facts contained therein. It is not to be understood that in every 
case where the right of the vendor to have his sample tested by the Director of the Contral Food 
Laboratory is frustrated, the vendor cannot be convicted on the basis of the report of the Publio 
Analyst, The principle must, however, be applied to cages where the conduct of the prosecution 
has resulted in the denial to the vendor of any opportunity to exercise this right. Different 
considerations may arise if the right gets frustrated for reasons for which the prosecution is not 
responsible, 

(Municipal Corpor dtii of Delhi v. Ghisa Ram. Criminal Appeal No. 194 
of 1966, decided on November 23, 1966). 

[NOTE 35] 

Representation of the People Act (No. XLIII of 1951), Seos. 82(b), 37, 79(b), 123—“Any 
other oandidais” in a. 82(b) means only a candidate who has not withdrawn his candidature under 
8. 87, 

A candidate who has withdrawn his candidature under s, 37 of the Representation of the 
People Act, 1951, is covered by the words “any other candidate” in s. 82(b) of the Act, 

A person who is a candidate as defined in s. 79(b) of the Act will remain a candidate even 
after he withdraws till the election is over, and if he commits a corrupt practice whether before 
or after his withdrawal he would be a necessary party under 8. 82(b) of the Act. 

Kapildeo v. Suraj Narayan", overruled. 
Mohan Singh v. Bhanwarlal? and Amin Lal v. Hunna Mal", agreed with. 
(Har Swarup v. Brij Bhushan. ‘Civil Appeal No. 1141 of 1965, from Allaha-, 
bad, decided on September 14, 1966). 
(NOTE 36] 

Representation of tie People Act (XLIII of 1951), Sec, 123(4)— What is a statement of faot 
or mere expression of opinton—-Whether under 8, 123(4) detatls as to statement of fact required— 
Burden of proof. 

If a candidate standing for election is called the greatest of all thieves, the person saying 
80 is making a statment of fact as to the personal character or conduct of the candidate within 
the meaning of the expression in s. 123(4) of the Representation of the People Act, 1951. 

Section 123(4) of the Act does not require that when a statement of fact is made as to the 
personal character or conduct of a candidate details which one generally finds (for example) 
in a chargo in a criminal case, must also be there and that in the absence of such details a state- 
ment to the effect that a person is (for example) a thief or murderer is 8 more expression of opinion, 
To say that a person is a thief or murderer is a statement of fact and the mere absence of details 
as to time and place would not turn a statement of fact of this nature into a mere expression 
of opinion, 

The question whether a particular statement with respect to a candidate at an olection is 
a statement of fact or is a mere expression of opinion would depend on the fasts of cach case 
and will have to be judged in the circumstances in-which it appears, in case it is part of a writing. 
But it is not correct to say that a statement with respect to a candidate can never 
be a statement of fact, unless it is accompanied by particulars as to time, place and 
date which one finds (for example) in a charge-sheet in a criminal case. Whether ina 
particular setting æ bald statement without particulars would be a mere expression of 
Opinion or would amount to a statement of fact would depend upon the circumstances 
of each case and the Court will have to consider the setting in which the statement 
was made and the entire writing in the context of which it appears and the nature of the state- 
ment itself before it comes to the conclusion that it is a statetment of fact or an expression of 
opinion, Where particulars are given it may not be difficult to come to the conclusion that 
the statement is a statement of fact; but sven a bald statement without particulars may be a 
statement of fact and not a mere expression of opinion. Mare absense of particulars would not 
necessarily mean that a statement without particulars is always an expression of opinion. Where, 
therefore, a candidate is said to be a murderer, the mere fact that the name of the victim or 
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the date when the murder took place or the place where it happened is not mentioned, would 
not detract from the statement being a statement of fact. At the same time a similar bald state- 
ment that a candidate is a murderer may in the context in which it appears if it is in writing 
may not be a statement of fact and may be a mere matter of opinion, as, for example, where 
it is said that a candidate is a murderer of all decencies in life. The question whether a bald 
statement amounts to a statement of fact or a mere expression of opinion would depend on the 
facts and circumstances of each case and also on the setting in which the statement appears 
whether it is in writing or oral. 

The responsibility of the candidate for the publication arises if he publishes the thing himself. 
He is equally responsible for the publication if it is published by his agent, Thirdly, he is also 
responsible where the thing is published by any other person but with the consent of the candidate 
or his election agent, In all three cases the responsibility is of the candidate and it is ordinarily 
the candidate's belief that matters for this purpose, If the candidate either believes the state- 
ment to be false or does not believe it to be true he would be responsible under s, 123(4), 

Though the onus is on the election petitioner to prove the essential ingredients prescribed 
by s. 123(4) of the Act, the main things that the election petitioner has to prove are that such 
a publication was made of a statement of fact and that that statoment is false and is with regpeot 
to the personal character or conduct of the election petitioner. The burden of proving that 
the candidate publishing the statement believed it to be false or did not believe it to be true 
though on the complaining candidate is very light and would be discharged by the complaining 
candidate swearing to that effect, Thereafter it would be for the candidate publishing the 
statement to prove otherwise, The question whether the statement was reasonably calculated 
to prejudice the prospects of tho election of the candidate against whom it was made would 
generally be a matter of inference, 8o the main onus on an election petitioner under s. 123(4) 
is to show that a statement of fact was published by a candidate or his agent or by any other person 
with the consent of the candidate or election agent and also to show that that statement was 
false and related to his personal character or conduct. Once that is proved and the complain- 
ing candidate has sworn as above indicated, the burden shifts to the candidate making the 
false statement of fact to show what his belief was. The further question as to prejudice to the 
prospects of election is generally a matter of inference to be arrived at by the tribunal on the 
facts and circumstances of each case, 

Shanmugam v. Thangavelu,!5 overruled, 

The view taken in Radhakrishna v. Emperor, with respect to the allegation that the can- 
didats in question was misappropriating government money was not a statement of fact, is 
not correct, i 

(Kumara Nand v. Brijmohan Lal Sharma. Civil Appeal No. 2135 of 1966, 
from Rajasthan, decided on November 29, 1966). 
[NOTE 37] 

Slum Areas (Improvement and Clearance) Act (XOVI of 1958), Seo. 19—Slum Areas (Improve- 
ment and Olearancs) Amendment Act (XLIII of 1964)—Application for execution of deores for 
evtoiton filed before commencement: of Amending Act after obtaining requisite permission of competent 
authority Application pending at commencement of Amending Aot—~Whether applicaiton incompe- 
tent in absence of fresh permission under s. 19, 

The new a, 19 inserted in the Slum Areas (Improvement and Clearaneé Act), 1956 by the 
Amending Act XLIII of 1964 does not affect a pending execution proceeding either expreasly 
or by necessary implication and makes no change in the law applicable to the proceeding. The 
newly inserted s, 19 does not provide for stay of the pending proceeding nor does it otherwise 
show any clear intention to vary the rights of the parties in the proceeding, Therefore, a pend- 
ing application for exeoution is not liable to be dismissed in the absence of the previous permis- 
sion of the competent authority under the newly inserted s, 19. The rights of the parties in the 
pending application must be decided according to the law as it existed when the application 
was filed and the execution of the decree commenced, 

(Vijendra Nath v. Jagdish Rai Aggarwal. Civil Appeal No. 1314 of 1966, 
from Punjab, decided on December 2, 1966). 
[NOTE 38} 

Suppression of Immoral Trafic in Women and Girls Act (104 of 1956), Seos, 2(a), 3(1)— 

Place used once for prostiiuiion whethsr a brothel under s. 2(a), 


15 [1958] A.I.R. Mad, 240. 16 [1932] A.L.R. Mad, 511. 
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A place used once for the purpose of prostitution may not be a brothel, but it is a question 
of fact as to what conclusion should be drawn about use of a placo about which information had 
been received that it was being used as a brothel, to which a person goes and freely asks 
girls, where the person is shown girls to select from and where ho does engage a girl for the pur- 
pose of prostitution. The conclusion to be derived from these ciroumstances about the place 
and the person ‘‘keeping it’’ can be nothing else than that the place was being used 
as a brothel and the person in charge was so keeping it, It is not necessary that there 
. should be evidence of repeated visits by a person to the place for the purpose of prostitution. 
A single instance coupled with the surrounding circumstances is sufficient to establish both that 
the place 'was being used as a brothel and that the person alleged was so keeping it, 

(Krishnamurthy v. Public Prosecutor, Madras. Criminal Appeal No. 251 
of 1964, from Madras, decided on September 26, 1966). 
[NOTE 39] 

Supreme Court-—Special leave to appeal—-Leave granted to party divorced under Hindu Marriage 
Act, 1955—Other party marrying immediately after doorse for divoros passed by High Court—Appli- 
cation for revocation of special leave whether maintainable—Hindu Marriage Act (XXV of 1965), 
Secs, 16, 28, 16. . 

The party who has won in the High Court and got a docres of dissolution of marriage under 
the Hindu Marriage Act, 1955, cannot by marrying immediately after the High Court’s decree 
take away from the losing party the chance of presenting an application for special leave to appeal 
tothe Supreme Court. Even though s, 15 of the Act may not apply in terms and it may not 
have been unlawful for the party to have married immediately after the High Court’s decree, 
for no appeal as of right lies from the decree of the High Court to the Supreme Court in this 
matter, it was for thet party to make sure whether an application for special leave was 
filed in the Supreme Court and he could not by marrying immediately after the High Court 
decree deprive the other party of the chance to present a special leave petition to the Supreme 
Court. If he does so, he takes a risk and cannot ask the Court to revoke the special leave on 
this ground. Section 16 of the Act may come to the aid of a child born to the new wife. 

(Chandra Mohini Srivastava v. Avinash Prasad Srivastava. Civil Appeal No. 
138 of 1966, from Allahabad, decided on October 13, 1966). 
[NOTE 40] 

Supreme Court Rules, 1966. Order XL, r. 2(2), O.XLVII, r.1—Oonstituiton of India. 
Arts, 14, 32-—Validtty of O.XL, r. 2(2)—Distinction between application for enforcement of funda- 
ment right and application to review order made therein, 

Order XL, r, 2(2) of the Supreme Court Rules, 1966, is constitutionally valid. 

There is an essential distinction between an application for the enforcement of a funda- 
mental right and an application to review an order made therein. While any onerous condi- 
tion for enforcing a fundamental right may infringe art, 32 of the Constitution of India itself, 
but the same thing cannot be said for an application for review of the order made therein, for 
that is not an application to enforce a fundamental right. The main purpose of a review petition 
is not to enforce a fundamental right, but to reopen an order vitiated by an error on the face 
of the record or for such other reasons, 

(Lala Ram v. The Supreme Court of India. Review Petition No. 8 of 1966, 
decided on October 81, 1966). 


GLEANING. 


RHODESIAN JUDGMENT 

LAWYERS everywhere must be interested in, and will probably be disturbed 
by, the judgement of the High Court of Rhodesia in the test case concerning 
the legality of that country’s present government. The case challenged deten- 
tion orders which were extended under emergency regulations made by the 
present regime, after those made before the declaration of independence had 
lapsed. The conclusion the judges reached was a most remarkable middle course. 
While saying that the 1965 constitution was not the country’s lawful constitu- 
tion, they went on to recognise that the present regime was the de facto govern- 
ment and then to declare that ‘on the basis of necessity’ the courts should give 
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effect to the measures of the de facto government in so far as the lawful govern- 
ment could have taken them for the preservation of peace and good government 
and the maintenance of law and order. On this basis the detention orders were 
upheld. In this country we have never faced a parallel situation, so our com- 
ments can to that extent be based on theory alone. Yet we can say that the 
Rhodesian court’s conclusion would be totally repugnant to our conception of 
the rule of law. On many occasions the actions of government and similar 
bodies have been challenged on the grounds that they were ultra vires, and if 
they were so held that was an end to them. The fact that they were admini- 
stratively convenient or even desirable has no bearing on the matter. The 
Rhodesian courts will be hard put to it if they really intend to judge legislation 
and administrative orders to see whether they constitute ‘good government.’ 
It may be that the judgements were diplomatic, but diplomacy has little part 
in impartial justice. International law recognises de facto governments, and 
so can our cOurts—where those are the governments of other States. Within 
a State, however, casting theory aside, its citizens must know which is the legal 
authority, and if there is doubt surely the courts must decide. To decide that 
a government is not the legal authority, but that some of its acts will be upheld, 
gives no proper guidance. The world watches Rhodesia, and the acts of its 
courts will affect the reputation of the law everywhere.—S.J. 


REVIEWS. 


The Autobiography of D. N. Pritt. Part three. The Defence Accuses. LON- 
pon W.C. 1: Lawrence & Wishart, 46 Bedford Row. Demy Octavo. Pages 
228. Price 42s. net. 

From right to left, the first part of this autobiography has already been 
noticed in this Journal. The second part which is not to hand, according to 
the blurb, covered the period between 1945 and 1950 and dealt with a number 
of political cases defended by Pritt and his efforts on behalf of members of 
the armed forces persecuted by the Brasshats during the war years. This was 
appropriately designated as Brasshats and Bureaucrats. In the present third 
and concluding volume are described political cases from 1950 to 1960 in which 
this peripatetic advocate appeared in such far flung places as Africa, India, 
Germany, British Guiana, Cyprus and the U.S.A. During this period his 
first important assignment (without a fee but expenses paid) was in India 
where he nearly succeeded in having the appeal admitted before the Supreme 
Court against the conviction for murder of the so-called ‘‘Telangana rebels’’. 
The major portion of the book is taken over with the defence of Jomo Kenyatta 
(now President of Kenya) who was charged with managing Mau Mau, a pro- 
seribed organisation. The trial through all its vicissitudes is graphically des- 
eribed with many intriguing side-lights like the one when Pritt had to face 
a charge of contempt of Court and the various subterfuges resorted to by the 
Kenya Government to impede the course of a fair trial. India figures once 
again in the narration of Pritt’s participation in the reference before the 
Supreme Court relating to the controversial ‘‘Kerala Education Bill, 1957’’. 
In the penultimate chapter we are given an account of a political trial in 
West Germany which to a lawyer trained under the English system of law 
must appear Gilbertian in the procedure followed in West German Courts. 
The book ends with the retirement of Pritt from his professional and political 
activities and as an envoy contains his Declaration of Faith as a Socialist. 
This is an inspiring record of a life dedicated to the service of the downtrodden 
and the oppressed and demonstrates in no uncertain terms that when defend- 
ing their rights against a hide-bound and tyrannical bureaucracy it is also 
possible to uphold the highest traditions of the profession. 


Introduction to the Constitution of India. By Duraapas Basu. Fourth edi- 
tion. 1966. CancoTrta 12: S.C.Sarkar & Sons (Private) Ltd., 1-C, College 
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Square. Royal Octavo. Pages 369. Price Rs. 16 (Board Bound), Rs. 14 

(Paper Bound). 

Amone the many popular expositions of the Constitution of India this Intro- 
duction occupies a special place inasmuch as its author’s magnum opus on the 
subject is now recognised as an authoritative interpretation of the Indian Con- 
stitution. The book is in the form of a running commentary on the articles 
of the Constitution which are grouped together and discussed under appro- 
priate heads. The different topics dealt with are considered in the light of 
important decisions of the Supreme Court bearing on them. Provisions in 
some foreign constitutions are referred to in order to underline the basic prin- 
ciples involved in similar provisions of the Indian Constitution. The opening 
chapters contain the historical background of the Constitution, its making, its 
philosophy and its outstanding features. Though mainly prepared as a text- 
book for students this book will commend itself to the general reader as a 
concise, lucid and reliable exposition of the Constitution of India. 


The Employees’ Provident Funds Act, 1952. By D. N. VOHRA, M.A., LL.B. 
New Dersi-5: Labour Law Publishers, Model Basti, Royal Octavo. Pages 
204. Price Rs, 15. 

Tis is the third edition of a section-wise commentary on the Act with the 
relevant case law, brought down to August 1966, referred to under its appro- 
priate provisions. The Scheme framed under the Act is given in full. The 
Amending Acts of 1956, 1958, 1960 and 1962, as well as the Notifications issued 
between 1960 and 1966 are set out at the end of the book. The Table of Cases 
could have been prepared with more care, as Pearly Andrew’s case which 
takes up nearly a page of the text is nowhere to be found in it. The proof 
reading, the printing and the get up of the bock, looking to the price charged, 
leave much to be desired. Apart from these shortcomings this is a serviceable 
interpretation of the Act. 


Review of Contemporary Law. 12th Year. No. 2/ 1965. Edited by Pierre 
Cor. Brussexs-19 (Belgium), 49, Avenue Jupiter. Pages 135. Price $ 2.00. 


THs issue contains three articles dealing with the legal aspects of peaceful 
coexistence, a concept which is slowly gaining ground as the proliferation of 
atomic weapons is bringing home to nations the horrors of a nuclear holo- 
caust. One of these articles by Dr. D. W. Bowett, a Fellow of Queen’s College, 
Cambridge, will be of interest to Indian readers. In discussing the right of 
unilateral resort to force by a State in order to solve a dispute as to terri- 
tory, the writer refers to the argument used by India in relation to Goa to 
the effect that the United Nations Assembly’s resolution on Colonialism of 
December 14, 1960 authorised the use of force. There is however a sting in 
the footnote attached to this discussion which runs thus: 

“This argument used by India in the Security Council, should be contrasted with her 
argument used against China in relation to ‘Ladakh’: ‘It is unprecedented in the history of 
international relations that after one state has publicly exercised full administrative juris- 
diction for several centuries over certain regions, another state should raise a dispute regard- 
ing their ownership’, See statement of the Indian Commissioner in Indian Journal af Inter- 
national Law (1981), p. 545. The inconsistency needs no stress, for Portugal had been in 
possession for five centuries”, 


Bulletin of the International Commission of Jurists. No. 28. December 1966. 
Geneva (Switzerland) : International Commission of Jurists, 2 Quai Du Cheval. 
Blanc. Pages 76. Price $ 0.75. £ 0.5.4. 

Tars number of the Bulletin is notable for its inclusion of an analysis of 
the systematic violation of almost all the articles of the Universal Declaration 
of Human Rights by South African legislation. 


The 
BombayjLaw Reporter. 


JOURNAL. 
March, 1967. 


THE UNCHASTE WIFE’S ALIMONY: A CONFLICT OF DECISIONS.® 


A most unfortunate decision in Kerala reopens the question left unsolved 
by two Calcutta decisions of the year 1960. But, more important, it raises 
the question where Hindus are going behind the flag of the Hindu Marriage 
Act, 1955. This writer is in favour of the continuity of Hindu law being kept 
wherever possible. As he was able to illustrate in connexion with the topic of 
Adoption’ so in the context of Divorce, which is somewhat different, divorce 
not being a Hindu law topie prior to 1955 (except in Bombay and Madras 
under their local statutes), it is also possible to take one of two views: either 
Hindus changed trains, as it were, and continued on the same line, but at a 
better speed and in greater comfort; or they not only changed their gauge and 
speed, but went off in another direction altogether. Those who bought tickets 
for this journey are presumed to know where they are going. But do they? 

According to Mr. Justice C.A. Vaidialingam (now a judge of the Supreme 
Court) the change amounted to a change in direction. Parliament, legislating 
on Hindu divorces, provided in s. 4 of the Hindu Marriage Act, 1955, that, 
except as otherwise provided for, the statute itself will override any text, rule 
or interpretation of Hindu law or any custom or usage as part of that law in 
force immediately before the commencement of that Act. The rights of parties 
in divorce proceedings must be regulated by the provisions of that Act, and 
considerations from outside it—we understand—must not be allowed to affect 
the law as derivable from its express words. The result in one particular is 
a very strange breach with the past, if his decision in Rajagopalan v. Rajamma? 
is correct. If we take that Hindus changed direction when that Act was pass- 
ed, his Lordship, with respect, may almost certainly be right; if we take the 
view that they merely changed their mode of transport (which this writer 
believes is the case) his Lordship is disastrously wrong. Here a high prin- 
ciple of statutory interpretation is involved. His Lordship is clear and precise, 
frank and repetitive: there is no doubt as to what are his rationes, Many will 
take the view that he is right, and that Hindus have, as it were, said ‘‘Good- 
bye!” to themselves in the mirror, with no hope of finding themselves there 
again when a mirror again confronts them; or, as this writer likes to put it, 
when they doffed the dhoti for the trousers their legs could never again be 
clothed in a dhott. In this writer’s view the wardrobe was extended by the 
addition of the metaphorical trousers; the aptitude to wear the dhoti was not 
miraculously lost. 

The exact dispute is comical, and well worth studying for its own sake. H 
was married to W, his wife. She committed a single act of adultery, or at 
most a few acts in close connection with each other: she slipped, was unfaith- 
ful, and that was the end of it so far as she was concerned. It was an affair, 
an unfortunate affair, and it was over. She learnt her lesson, She had no 
choice, because her husband, who had a perfect right to condone her lapse, to 
forgive her, and to reinstate her,S did nothing of the kind. Whether from 
injured pride, tender sentiment, disgust, or the prompting of his relatives, he 
wanted to be rid of her. The Hindu Marriage Act does not provide for divorce 
for adultery simpliciter. But under s. 10(Z)(f) of the Act he could apply 


*By J. Duncan M, Derrett, D.O.L. (Oxon.), 2 [1966] K.L.T. 891. 
Professor of Oriental Laws in the University of 3 See various references at Derrett, Intro- 
London, duotion to Modern Hindu Law, § 595, p. 374. 
1 {1986) 68 Bom, L.R, Journal, pp. 42 ff. 
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for a decree of judicial separation. His wife’s adultery was found as a fact, 
and the decree was passed. Two years later, under the provisions of s. 13(/) 
(vit), he applied for divorce. He did not apply for divorce on the grounds 
of his wife’s adultery, of course, for right to relief on that ground had been 
expended when he obtained his decree under s. 10. But he applied under the 
“two-year” rule (now somewhat amended by the Hindu Marriage (Amend- 
ment) Act, 1964). His was to be a ‘‘two-year’’ divorce. He was clearly en- 
titled to it. At the time of these proceedings W applied for maintenance, or 
alimony under s. 25 of the Act, which may conveniently be set out here: . 

(1) Any Court exercising jurisdiction under this Act may, at the time of passing any decree 
or at any time subsequent thereto, on application made to it for the purpose by either the wife 
or the husband, as the case may be, order that the respondent shall, while the applicant remains 
unmarried, pay to the applicant, for her or his maintenance and support such gross sum or such 
monthly or periodical sum for a term not exceeding the life of the applicant as having regard to 
the respondent's own income and other property, if any, the income and other property of the appli- 
cant and the conduot of the parties, it may seem to the Court to be just, and any such payment may 
be secured, if necessary, by a charge on the immoveable property of the respondent, 

(Sub-section 2 is not relevant to our present enquiry.) 

(3) If the court is satisfied that the party in whose favour an order has been made under 

this section has remarried or, if such party is the wife, that she has not remained chaste, or if 
such party is the husband that he has had sexual intercourse with any woman outside wedlock, it 
shall rescind the order. 
Her claim was in essence this: she had not been guilty of adultery or unchas- 
tity since the decree for separation was passed. The earlier Hindu law pro- 
vided for payment of a starving maintenance for unchaste wives who had not 
fled their husbands’ home and had not yet been fully reinstated as dharmu- 
patni. A Calcutta decision (to which we shall return) had supported such 
a claim. Section 25 of the Hindu Marriage Act gave the Court discretion to 
award alimony and it should be awarded in her favour. She was divorced 
not for adultery, but under the ‘‘two-year’’ rule. There is a difference be- 
tween a wife divorced for adultery and a wife divorced under the ‘‘two-year’’ 
rule, which of course relates to no grounds other than non-resumption of co- 
habitation after a decree for separation or restitution of conjugal rights. 
Whatever might have been her position under the separation circumstances, 
her right to alimony under this divorce should (it was contended) be unaffect- 
ed by the original cause of the separation proceedings. To the present writer 
it seems, at first sight, that she should have been awarded a low rate of main- 
tenance (and so she was in the District Court), subject to losing this should 
she subsequently be convicted of unchastity. The presumption of honesty must 
remain in her favour. There is no rule at Hindu law, ‘‘onee unchaste always 
unchaste’’.S® On the contrary, the mildness and sublimity of the old Hindu 
law was nowhere better shown than in its provision for unchaste wives 
who had repented and remained under their husbands’ réofs. And there was 
nothing in the plain words of the Hindu Marriage Act, 1955, to take away 
this especially beautiful and practical provision. 

Mr. Justice C.A. Vaidialingam, however, took the view that by ‘conduct?’ 
in s. 25(/) was meant ‘‘conduct during the matrimonial life”, and concluded 
from this that what was required, reading the whole section as a unit, was 
that in order to obtain any alimony the wife must have been entirely chaste 
throughout her matrimonial life.+ 

“I am prepared to hold that if a decree for judicial separation has been passed, as in this 
SER favour of the husband on the basis of a finding recorded as against a wife under 
Sec, 10(1)(f), of the Act, that wife will not be entitled to claim any maintenance under Section 25 (1) 
.. Sec, 25 (1), in my opinion, contemplates the case of a claim of [a] wife who is chaste at that time 
and who has been chaste during the matrimonial relationship,” 


3a Per Racchpal Singh, J. in Ram Kumar sense, 
Dubs v. Bhagwania, (1933) 56 All 392. The 4 [1966] K.L.T. 891, at 901-2. 
case is excellent in point of learning and good 
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This is such a violent break with the old law that the public policy of the 
whole thing comes into question. The provisions of the Hindu Adoptions and 
Maintenance Act, 1956, throw no extra light on the matter: a wife cannot sue 
for separate maintenance if she is unchaste. This continues the old law. A 
wife living in adultery cannot sue for maintenance from her husband, and 
indeed under the present statutory law she is entitled to be divorced for her 
‘living in adultery” (s. 13(/)(i)). But what happens to a woman who has 
repented of her adultery, or been thrown off by the shark who had seduced 
her? Is she to forfeit for ever her claim to her husband’s care? In tribal so- 
cieties and in many castes having their own wellmarked customs, adultery can 
readily terminate a marriage without formalities, but then the ex-wife can 

again, and the man who abuses her is at once an adulterer and a suitor 
for her hand in re-marriage. But where the marriage is in form and by tradi- 
tion a s@mskara, and the husband has taken her to be his wife for ever, he has 
for centuries been understood to be obliged to maintain her, though perhaps 
at a low level, until her purification makes her capable of complete reinstate- 
ment.6 In some castes this might never happen. In others it might happen 
soon, But whatever the period the formerly unchaste wife was entitled to be 
kept under her husband’s protection. If this were not so, she would have to 
earn her livelihood by further acts of adultery. This would have a bad effect 
on the husband socially. But this was interpreted by the ancient Hindu jurists 
in a more emphatic way. Such acts on her part might or might not be recog- 
nised in law for the purpose of defining her rights as against any paramour 
who took her up: but the spiritual assaults made upon her husband with whom 
she remained linked for all purposes spiritual and secular would go on. 
Hence, not only for her welfare but also emphatically for his, she was secured 
maintenance in her husband’s house, though at a low level. Has the position 
changed now that, ın one or two stages, as the case may be, she can be divorced? 
No. The divorce operates for secular purposes but cannot affect the samskara. 
Her subsequent conduct affects the spiritual status and expectations of her 
husband, whatever the law may say. Some husbands do not care about their 
spiritual status. They may not believe in samskaras. They may have gone 
through the marriage ceremony for the tamasha’s sake, or to please their re- 
latives. But can the law presume that such considerations are utterly dead? 
If it can presume it in Kerala can it presume it in Gujarat, still more in 
Madhya Bharat, or Uttar Pradesh? To revert to purely prudential conside- 
vations: ought the Court to send the formerly erring wife onto the streets? 
She was seduced by the milkman or somebody else in 1960 at the age of 20; 
is she to go on till the age of perhaps 85 receiving not a paisa from her hus- 
band because of that slip which she had never ceased to regret? What if she 
has children? Is a son to grow up to see his mother begging at the street 
corner, or perhaps (heaven forbid) come across her on a dance floor? People’s 
heartless comments on their neighbours’ loss of status show little pity to such 
unfortunates. ‘‘Your mother, who came from a respectable family and brought 
such-and-such an amount as her dowry, has been forced to cohabit with a low- 
easte man who already has a wife, and if you go to such-and-such a place you 
will see her carrying things on her head.’’ Is this what the Court wants to 
happen? 


5 See per Racchpal Singh J. in Ram Kumar 
Dube (cited at n. 8a above), A somewhat more 
nearly exhaustive investigation of the tex- 
tual law is made at Ananthanorayana Sastry 
v. Sheradamma, (1943) 22 Mys. L.J. 238, 
where close attention is given to Manu XI, 
189; Yajnavalkya 1, 70, 72 with the Muakehara 
thereupon; and IT, 207 with the Mi, Their 
Lordships disapprove of Ohandavarkar, J.’s, 
udgment in 
Bom, 278, the leading case for Western India, 


arami v. Mahadewi, (1909) 34 ` 


but on a minutia which does not concern us 
here, There ia a useful citation from Kanda- 
sam v. Murugammal, (1895) 19 Mad. 6, where 
it is noted that the wife, peraisting in a vicious 
course of life about the iims of the litigation, 
was disentitled to any maintenance, Derrett, 
op. ott, $$. 264-5. 

5a ips Pen the dharmasastra if the 
wife of a Brahmin drinks liquor he may 
punish her, but it is he that has to perform the 
penance (prayaachitta) ! 
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The Caleutta High Court did not see things in this way. The Bengalis, as 
we all know, take a very severe view of impropriety of all kinds. Misbehavi- 
our even in an adopted son was recently commented upon by one of their 
learned High Court Judges in a tone of thrilled horror which is beautiful to 
read. True, severe measures are deserved by wives who err, and a poor rate 
of maintenance, or rather (in our context) alimony, operates sufficiently im 
terrorem. But to degrade the entire family is not what they would allow, 
since to limit and confine the mischief is obviously the right policy. 

In Amar Kanta Sen v. Sovana Sen® Datta, J., allowed alimony at a very 
reduced rate to a woman who had actually been divorced for living in adultery. 
It was not proved that she was still unchaste. Had that proof been available, 
under s. 25(3) she would have lost even that. But until such proof was available 
against her, she was prima facte entitled to alimony. True, if she had a 
sufficient income from elsewhere there was no need to grant it. The principle 
upon which the learned Judge’s decision was based was that the allowance 
should keep her from such indigence as would tend to place her within the 
grasp of temptation. The reference to Squire v. Squire’ was entirely apt. 
True, as Vaidialingam, J., comments, Clear v. Clear® in 1958 gave us very 
slightly fuller information about the guilty wife’s rights, and certainly (as 
s. 25(7) itself shows) the Court has a discretion whether to grant alimony 
and if so how much; but no English cases lay down a distinct rule that a wife 
who is not now unchaste cannot obtain alimony from her former husband where 
she has no means and would otherwise be driven to further immorality. There 
may be a scintilla of difference between a wife who is divorced for ‘‘living in 
adultery’’ and one who is divorced under the ‘‘two-year’’ rule subsequent to 
a decree of separation itself based on a single, isolated act of adultery. 

In Sachindra Nath v. Banamala? Guha and Banerjee, JJ., were confronted 
with a case different from that in Amar Kanta Sen (above); there too the 
wife had been living in adultery. But when she applied for alimony she was 
actually still so living.°* Had any alimony been granted the order could at 
once have been rescinded under s, 25(3), and meanwhile it would have been a 
virtual present to the co-respondent or paramour. Her maintenance was pro- 
vided for by him, and no good would be done by subsidizing that household. 
The fundamental ethics of Hinduism are against unchastity. The husband 
cannot be under an obligation to maintain a wife who is unchaste. This is 
good law, and it is submitted that their Lordships were entirely justified in 
refusing alimony to the still erring wife. 

It was this latter case that Vaidialingam, J., preferred to follow in Raja- 
gopalan v. Rajamma.1° 

In this writer’s submission, the old law, in spirit and in its letter, continues 
in go far as it has not actually been repealed or changed by the statute. The 
statute gives a discretion and does not allow an unchaste wife to keep her rights 
to alimony (as is very proper, since she has left her husband’s roof). That 
discretion should be exercised in conformity with the Hindu communities’ tra- 
ditional notions, so far as the altered circumstances will allow. Others will 
have other views, but this writer hopes that Kerala herself will reverse that 
decision; but, whether or not she does so, Bombay and Gujarat would be most 
unwise to follow her present example.!! 


6 [1960] A. I. R. Cal. 488, Derrett, Op. Oit., cases where the wife committed an isolated 
983. act of adultery many years before and was 
7 [1905] P. 4. divorced on some other ground, e.g. cruelty 
8 [1958]2 All E.R. 353, 357 (Court of (in Uttar Pradesh) or unsoundness of mind or 
Appeal; conversion to another religion (anywhere) or 
[1960] A.I.R. Cal, 575, See §. 10, p. 576, a fortior was separated by decree on such 


also §. 12 (end). grounds or others within s. 10, and afterwards 
9a §. 14, p. 577, divorced under the “two-year” rule, The 
10 [1966] K.L.T. 891. alleged rule that to succeed under s. 25 the 


11 If the present writer's contention is wife must never have been unchaste cannot 
correct, his arguments will apply @ forisors to be right. 
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NOTES ON RECENT SUPREME COURT DECISIONS. 


(NOTE 41) 


Civil Procedure Code (Aot V of 1908), Secs. 2(2), 47; O.XXI, r.84-—Order setting aside auction 
aale on ground that O.XXI, r. 84 not complied with—-Whether such order appealable, 

An order by an executing Court setting aside an auction sale as a nullity on the ground 
that O.XXI, r,84 of the Civil Procedure Code, 1908, was not complied with, is & final order deter- 
mining the rights of the parties and, therefore, falls within the definition of a decree under 
9.2(2) read with s. 47 of the Code and is, therefore, an appealable order. 

The order setting aide the auction sale amounts to a final decision relating to the rights 
of the parties in dispute in that partioular civil proceeding, such a proceeding being one in which 
the rights and liabilities of the parties arising from the auction sale are in dispute and wherein 
they are finally determined by the court passing the order setting it aside. The parties in 
such a case are only the judgment-debtor and the auction-purchager the only issue betweon 
them for determination being whether the auction sale is liable to be set aside, There is an 
end of that matter when the court passes the order. and that order is final as it finally deter- 
mines the rights and liabilities of the parties, vsz., the judgment-debtor and the auction-pur- 
chaser in regard to that sale, as after that order nothing remains to be determined as between 
them, 

Mra. J. Pelité v. Kanshi Gopal, overruled. 


(M/s. Ram Chand Spg. & Wvg. Mills v. M/s. Bijli Cotton Mills (P) Lid., 
Hathras. Civil Appeal No. 877 of 1964, from Allahabad, decided on December 
16, 1966). 

[NOTE 42] 

Company— Winding up—Liquidasion—Depostt by selling agente as seourity for performance 
of contract of selling agenoy— Amount deposited whether in nature of trust, 

Under an agreement a firm deposited with a Mills Company a certain amount as security 
for due performance of the contract of sole selling agency, on which amount the company had 
to pay the firm interest at a certain rate, It was also provided in the agreement that the 
money was to be refunded along with interest on the termination of the agency and in case the 
money was not so refunded, the firm was entitled to commission as if the agreement had not 
terminated or as recited in the agreement, “as long as security with interest is not refunded 
and commiesion due is not paid this agreement will not be terminated”. On the question 
whether the amount deposited as security was in the nature of a trust or was an ordinary debt: 

Held that as there was no segregation in the case and the company could mix the security 
deposit with its own money for its own purpose and, therefore, had to pay interest on it, and 
that as under the terms of the agreement the security deposit and the commission due were 
put on & par, 

the relationship between the company and the firm was that of debtor and creditor and, 
therefore, the amount deposited was an ordinary debt. 

‘The mere fact that money was deposited as a security ia not sufficient to come to the con- 
clusion that it must be treated as trust money, The court will have to look to all the terms 
of the agreement if in writing and to the facta and circumstances of the case and to the con- 
duct of the parties before coming to the conclusion whether a security deposit was impressed 
with a trust. Ifa trust can clearly be spelled out from the terms of the agreement that ends 
the matter, But if the trust cannot be spelled out clearly the fact that there was no segrega- 
tion provided for and the fact that interest was to be paid would go a long way to show that 
the deposit was not impressed with the character of a trust particularly where the pergon with 
whom the deposit was made could mix it with his own money and could nse it for himself. 
In such a case the inference would be that the relationship between the parties was that of a 
debtor and creditor, Further besides these circumstances if there is any other term which 
suggests one kind of relationship rather than the other that will also have to be taken into 
account, Illustrations of this will be found both in the Bombay case (i.e. in re : Manekjs Petit 
Mfg. Go,*) and in the Allahabad case (i.e. Maheshwari Brothera v. Official Liquidators {ndra 
Sugar Works’, In the Bombay case besides absence of segregation and presence of interest 
there was a further fact that in certain circumstances segregation had bean provided for, The 


1 [1939] A.L.R. Lah. 210. 3 [1942] All. 242. 
2 [1982] ALR. Bom. 311. 
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courb was entitled to tako that fact into consideration and hold that the deposit was not im- 
pressed with trust till segregation took place, -In the Allahabad case a floating charge was 
created which failed for want of registration, and that circumstance was also used to show 
that the relationship between the parties was that of a debtor and creditor and not that ofa 
trustee and beneficiary. 


(M/s. Rai Bahadur Seth Jessa Ram Fatehchand v. Om Narain Tankha. 
Civil Appeal No. 891 of 1964, from Allahabad, decided on January 19, 1967). 
[NOTE 43] 

Constitution of India, Art. 14—Whether statute directing ite provisions against one indivi- 
dual person or thing valid—Burden of proof—Constitutionality of enactment, 

A statute may direct its provisions against-one individual person or thing, or against 
several individual persons or things, But, before such a provision can be accepted as valid, 
the Court must be satisfied that there is a reasonable basia of classification which appears on 
the face of the statute itself, or is deducible from the surrounding ciroumstances or matters 
of common knowledge, If no such reasonable basis of classification appears on the face of 
the statute, or is deducible from the surrounding circumstances, the law will have to be struck 
down as an instance of naked’ discrimination, 

There is always a presumption in favour of the constitutionality of an enactment and 
the burden is upon the party who attacks the same as nnsongtitutional, to show that there is 
a clear transgression of the constitutional principles. 


(Dinnapati Sadasiva Reddi v. The Chancellor, Osmania Unwersity. ‘Civil 
Appeal No. 2313 of 1966, from Andhra Pradesh, decided on December 9, 1966). 
[NOTE 44] 

Constitution of India, Art. 16—Applicability of art, 16(4)—Concepi underlying art. 16. 

It ia necessary to satisfy two conditions to attract art, 16(4) of the Constitution of India 
namely, (i) a olass of citizens is backward, i.e, socially and educationally, in the sense ex- 
plained in M. R. Balaji v. State of Mysore+; and (ii) the said class is not adequately represented 
in the services under the State. 

The predominant concept underlying art.16 of the Constitution of India ia equality of 
opportunity in the matter of employment; and, without detriment to the aaid concept, tho 
State is enabled to make reservations in favour of backward classes to give a practical con 
tent to the concept of equality. It is implicit in the article that the doctrine of equality of 
opportunity shall be reconciled with that of reservation in favour of backward classes in such 
a way that the latter while serving the cause of backward olasses shall not unreasonably 
encroach upon the field of equality, It is also clear from the provisions that the power con- 
ferred upon the State under ol, (4) can only be exercised in favour of backward classes of 
citizens; thatis to say, whether a particular class of citizens are backward is an objective factor 
to be determined by the State. While the State has necessarily to ascertain whether a 
particular class of citizens are backward or not, having regard to acceptable criteria, it is not 
the final word on the question; it is a justiciable issue. While ordinarily a court may accept 
the decision of the State in that regard, it is open to be canvassed if that decision is based on 
irrelevant considerations, The power under cl, (4) is also conditioned by the fact that in regard 
to any backward classes of citizens there is no adequate representation in the services under 
the State. The opinion of the State in this regard may ordinarily be accepted as final, except 
when it is established that there is an abuse of power. 


(Triloki Nath Tiku v. The State of Jammu and Kashmir. Writ Petition 
No. 107 of 1965, decided on December 15, 1965). 
[NOTE 45] 

Constitution of Inida, Arts. 226, 82, 859, 358, 14—Nature of writ of habeas corpus— 
Applicability of principle of rea judicata io such writ—Validity of President's order under. art. 
850(1) whether can be questioned, 

The nature of the writ of habeas corpus is iwatly summarized in Corpus Juris Secundum, 
thus : 

“The writ of habeas corpus is a writ directed to the person detaining another, command- 
ing him to produce the body of the prisoner at a designated time and place, with the day and 


4 [1963] Supp. 1 8.C.R. 439. 
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cause of his caption and detention, to do, submit to, and receive whatsoever the court or judge 
awarding the writ shall consider in that behalf”, 

The English Courts have held that a person detained cannot file successive petitions for 
a writ of habeas corpus before different courts of the same Division or before different Divi- 
sions of the same High Court on the ground that the Divisional Court speaks for the entire 
Division and that each Division for the entire Court, and one Division cannot set aside the 
order of another Division of the same Court. The Administration of Justice Act, 1960 has 
Placed this view on a statutory basis, for under the said Act no second application can be 
brought in the same court except on fresh evidence. 

So far as the High Courts in India are concerned, the same principle accepted by the 
English Courts will equally apply, as the High Court functions in Divisions not in benches. 
When it functions as a Division, it speaks for the entire court, and, therefore, it cannot set 
aside the order made in a writ of habeas corpus earlier by another Division Bench. But thie 
principle will not apply to different courts, The High Courts of Allahabad, Bombay, Madras, 
Nagpur and Patna and East Punjab have accepted this view, though the Celentta High Court 
took the view that successive applications of habeas corpus could be filed. But unlike in 
England, in India the person detained can file original petition for enforcement of hig funda- 
mental right to liberty before a court other than the High Court, namely, the Supreme Court. 

Any order issued under art, $59 of the Constitution of India must have some correlation 
to the security of India, external aggression or internal disturbance, 

There is nothing in art. 359(7) which prevents the President from restricting the 
scope of the order to @ class of persons, provided the operation of the order is confined to an 
area and to a period. The impugned orders (dated October 30, 1962 and November 3, 1962 
amended ou November 11, 1962) apply to the entire country and the fact that only the 
persons who are affected by that order could not move the Court for the enforcement of their 
right, cannot make them any the less valid orders, 

The validity of the President’s order issued under art, 359(1) could be questioned if it 
infringed the provisions of art, 14 of the Constitution. 

There is a clear distinction between deprivation of fundamental rights by force of a 
constitutional provision itself and such deprivation by an order made by the President in 
exercise Of a power conferred on him under a constitutional provision. A comparison of the 
provisions of art. 358 and art. 359 justifies this distinction, Under art, 358, by the force 
of that article itself, art. 19 is put out of the way. Article 359(1) does not operate by ite own 
force. Tho President has to make an order declaring that the right to move a court in rea- 
pect of a fundamental right or rights in Part IL is suspended, He can only make an order 
which is a valid one, An order making an unjustified discrimination in suspending the right 
to move & court under art. 14 itself, will be void at its inception. It is a still born order. 

(Ghulam Sarwar v. Union of India. Writ Petition No. 155 of 1966, decided 
on December 15, 1966). 
[NOTE 46} 

Constitution of India. Art. 311(2)—Order of compulsory retirement reciting that Govern- 
ment servant had “outlived his utility”—Whether such order an order of diemissal within art, 
311(2). 

Where an order inflicting compulsory retirement on a Government servant recites that 
he had “outlived his utility”, sach an order attaches a stigma to him and must, therefore, be 
held to be an order of dismissal from service within the meaning of art, 311(2) of the Oonsti- 
tution of India and not a mere order of discharge, 

k Jagdish Miter v. Union of India, applied. 
Abdul Ahad v. I.G. of Policet, overruled, 
(The State of Uttar Pradesh v. Madan Mohan Nagar. Civil Appeal No. 997 
of 1965, from Allahabad, decided on January 5, 1967). 
[NOTE 47] 

Construction, rule of-—-Crown not bound by statute unless bound expressly or by necessary im- 
pltoation—Applicability of rule for construing Indian statutes—-Distinction between substan tive 
law and rule of construction— Whether Supreme Court can review its earlier fudgment—Consittu- 
tion of India. Art. 372, 


5 [1964] A.L.B.8.0, 449. 6 [1965] A.I.R. All, 142. 
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The English canon of construction that no statute binds the Crown unless the Crown is 
expressly or by necessary implication made bound thereunder is not ‘‘the law in force” within 
the meaning of arb. 372 of the Constitution of India, The said canon of construction muat 
not be epplied for construing statutes in India. 

The State can make an Aot, if it chooses, providing for ita exemption from its operation, 
Though the State is not expressly exempted from the operation of an Act, under certain oir- 
cumstances such an exemption may necessarily be implied. Such an Act, provided it does 
not infringe fundamental rights, will give the necessary relief to the State. 

Director of Rationing and Disiribution v. The Corporation of Calcutta’, reversed. 

Province of Bombay v. Municipal Corporation of the Otty of Bombay, dissented from. 

An essential distinction between a substantive law and a rule of construction is well 
expressed by Oraies in his book “On Statute Law”, thus : 

“A rule of law, e.g., the Rule against Perpetuities or the Rule in Shelley's case (abolished 
in 1925), exists independently of the circumstances of the parties to a deed, and is inflexible 
and paramount to the intention expressed in the deed. A rule of law cannot be said to con- 
trol the construction of a statute, inasmuch as s British statute is iteelf part of the supreme 
Jaw of the land and overrides any pre-existing rules with which it is inconsistent, A rule or 
canon of construction, whether of will, deed or statute, is not inflexible, but is merely a pro- 
sumption in favour of a particular meaning in case of ambiguity, This was well expressed 
by Bowen, L. J., in London and North Western Railway Oo. v. Bvans:? ‘These canons do 
not override the language of a statute where the language is clear: they are only guides to enable 
us to understand what is inferential, In each case the Act of Parliament is all-powerful, and 
whon its meaning is unequivocally expressed the necessity for rules of construction disappears 
and reaches ita vanishing point”. 

Somo of the doctrines of Common law of England were administered as the law in the 
Presidency towns of Calcutta, Bombay and Madras. The Common law of England was not 
adopted in the rest of India, Doubtless some of its principles were embodied in the statute 
law of our country. That apart, in the Muffasil, some principles of Common law were in- 
voked by courts on the ground of justice, equity and good conscience. It is, therefore, a 
question of fact in each case whether any particular branch of the Common law became a 
part of the law of Iudia or in any particular part thereof, The rule of construction that no 
statute bound the Crown unless the Crown was expressly or by necessary implication made 
bound thereunder is only a canon of interpretation; it is not a rule of substantive law, Though 
it was noticed insome of the judgments of the Bombay High Court, the decisions therein 
mainly turned upon the relevant statutory provisions, One decision even questioned its 
correctness, There is nothing to show that it was applied in other parts of the country on the 
ground of justice, good conscience and equity. In Madras, it was not considered to be a 
binding rule of law, but only as a simple canon of construction, In Caloutta there was a 
conflict: one Bench accepted the construction and the other rejected it, The Privy Council 
gave its approval to the rule mainly on the concession of advocates and that decision relates 
to Bombay city. It is, therefore, clear that the said rule of construction was not accepted 
as a rule of construction throughout India and even in the Presidency towns it was not re- 
garded as inflexible rule of construction. In short it has not become a law of the land. 

Where a rule of construction accepted by the Supreme Court is inconsistent with the 
logal philosophy of the Constitution of India, it is the duty of the Supreme Court to correct 
itself and lay down the right rule. In constitutional matters which affect the evolution of the 
republican polity, the Supreme Court must more readily do so than in other branches of law, 
as perpouation of a mistake will be harmful to publio intereste, While continuity and con- 
sistency are conducive to the smooth evolution of the rule of Jaw, hesitancy to set right devi- 
ations will retard ite growth, 

The Bengal Immunity Company Limited v. The State of Bihar, affirmed. 

(The Superintendent & Remembrancer of Legal Affairs, West Bengal v. The 
Corporation of Calcutta. Criminal Appeal No. 193 of 1964, from Calcutta, 
decided on December 7, 1966). 

7 [1961}18.0.R, 158, 9 [1893] 1 Ch. 18, 27. 


8 (1946) L.R. 73 LA. 271, s.c. 49 Bom, 10 [1955] 2 8.C.R. 603. 
R. 257. i 
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[NOTE 48] 


Indian Contract Aot (IX of 1872), Secs, 172-176—Pledge, law in regard to—Pledge under 
Gommon law of England similar to Indian law, 

There is no difference between the Common iaw of England and the law with regard to 
pledge as codified in ss, 172 to 176 of the Indian Contract Act, 1872. 

Under the Common law a” pawn or a pledge is a bailment of personal property as a security 
for some debt or engagement, A pawner is one who being liable to an engagement gives to 
the person to whom he is liable a thing to bo held as security for payment of his debt or the 
falfilment of his liability, The two ingredients of a pawn or a pledge are: (1) that it is essen- 
tial to the contract of pawn that the property pledged sbould be actually or constructively 
delivered to the pawnes and (2) a pawnee has only a special property in the pledge but the 
general property therein remains in the pawner and wholly reverts to him on discharge of the 
debt. A pawn theretore is a security, where, by contract a deposit of goods is made as 
security for a debt. The right to property vests in the pledges only so far as is necessary to 
secure the debt, In this sense a pawn or pledge is an intermediate between a simple lien 
and a mortgage which wholly passes the property in the thing conveyed: (See Halliday v. 
Holgate 11). A contract to pawn a chattel oven though money is advanced on the faith of it 
is not sufficient in itself to pass special property in the chattel to the pawnco, Delivery of 
the chattel pawned is a necessary element in the making of a pawn, But delivery and advance 
need not be simultaneous and a pledge may be perfected by delivery after the advance is 
made. Satisfaction of the debt or engagement extinguishes the pawn and the pawnee on 
such satisfaction is bound to redeliver the property. The pawner has an absolute right to 
redeem the property pledged upon tender of the amount advanced but that right would be 
lost if the pawnee has in the meantime lawfully sold the property pledged. A contract of 
pawn thus carries with it an implication that the security is available to satisfy the dobt 
and under this implication the pawnee has the power of sale on default in payment where 
time ie fixed for payment and where there is no such stipulated time on demand for payment 
and on notice of his intention to sell after default. The pawner however has a right to re- 
deem the property pledged until the sale. If the pawnee sells, he must appropriate the pro- 
ceeds of the sale towards the pawner’s debt, for, the sale proceeds are the pawner’s monics 
to be so applied and the pawnee must pay to the pawner any surplus after satisfying the debt. 
The pawnee’s right of sale is derived from an implied authority from the pawner and such o 
sale is for the benefit of both the parties, He has a right of action for his debt notwithstanding 
possession by him of the goods pledged. But if the pawner tenders payment of tho dsbt 
the pawnee has to return the property pledged. If by his default the pawnee is unable to 
return the security against payment of the debt, the pawner has a good defence to the action, 
This being the position under the Common law, it was observed in Elis œ Co's Trustee v. 
Dizon—Johnson® that if a oreditor holding security sues for the debt, he is under an obliga- 
tion on payment of the debt to hand over the security, and that if, having improperly made 
away with the security he is unable to return it to the debtor he cannot have judgment for the 
debt. 

Where the value of the pledged property is less than the debt and in a suit for recovery 
of debt by the pledges, the pledgee denies the pledge or ia otherwise not in æ position to return 
the pledged goods he has to give credit for the value of the goods and would be entitled then 
to recover only the balance, 

(Lalian Prasad v. Rahmat Ali. Civil Appeal No. 776 of 1964, from Allaha- 
bad, decided on December 13, 1966). 
[NOTE 49] 

Griminal Procedure Code (Act V of 1898), Seo. 190—Magistrate taking cognizance of 
offence— Whether magistrate entitled to summon additional acoused, 

Once cognizance has been taken by the Magistrate under s. 190 of the Criminal Proce- 
dure Code, 1898, he takes cognizance of an offence and not the offenders; once he takes cogni- 
zance of an offence it is his duty to find out who the offenders really are and once he comes 
to the conclusion that apart from the persons sent up by the police some other persons are 
involved, it is his duty to proceed against those persons. The summoning of the additional 
acoused is part of the proceeding initiated by his taking cognizance of an offence, 


11 (1868) L.R. 3 Ex, 298. Vol, 29, p. 221. 
12 Halsbury’s Laws of England, 3rd edn., 18 [1925] A.C. 489. 
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Saifar v. State of West Bengal'4, Mehrab v, The Grown, Fatta v. The State'* and Ak 
Ulah v. State’, approved, 

(Raghubans Dubey v. The State of Bihar. Criminal Appeal No. 189 of 1964, 
from Patna, decided on January 19, 1967). 
[NOTE 50} 

Criminal Procedure Code (Act V of 1898), Seo. 197——Central Government delegating power 
to authority to appoint and remove public servani— Whether sanction of Central Government for 
removal of suoh person necessary under e. 197. 

If once the Central Government has delegated its power to another authority with re- 
gard to appointment and removal of a public servant, then for the purpose of a, 197, Criminal 
Procedure Code, 1898, the public servant concerned will not be treated to be a public servant 
“not removable from his office except by or with the sanction of the Central Government” 
within the meaning of that section, 

(K. N. Shukla v. Navnit Lal Manilal Bhatt. Criminal Appeal No. 44 of 1965, 
from Gujarat, decided on December 15, 1966). 
[NOTE 5!] 

Criminal Procedure Oode (Act V of 1898), Seo. 288—Whether order should be passed to 
indicate statement transferred to be read as substantive evidence—Kvidence—Wtiness making 
conflicting statements whether to be relied upon. 

It is highly desirable that the Court should, before the transfer of the earlier statement 
to the record of the Sessions case under s. 288 of the Criminal Procedure Code, 1898, indicate 
in a brief order why the earlier deposition was being transferred to the record of the trial. 
This will make it quite olear to the acoused that the earlier statement is likely to be used as 
substantive evidence against him. 

Where the matter rests upon the statement of a witness who has changed the veraion and 
there is nothing further to connect the accused with the offence with which he is charged, 
there would be good ground for acquitting him. 

In re Muruga Goundan,!* approved, 
(Periyasami v. The State of Madras. Criminal Appeal No. 136 of 1966, 
from Madras, decided on November 25, 1966). 
[NOTE 52] 

OGriminal Procedure Code (Act V of 1898), Keos. 494, 492, 493, 496—Public Proseoutor 
not in charge of oase whether entitled to ask for withdrawal from case under s, 494. 

It is only the Public Prosecutor who is in charge of a particular case and is actually con- 
ducting the prosecution that cari ‘file. an application under s. 494 of the Criminal Procedure 
Code, 1898, seeking: Permission ‘to withdraw from the prosecution, If a Public Prosecutor is 
not in charge of a , particular. case and is ng} gonducting the prosecution, he will not be entitled 
to ask for withdriwal from prosecution under g. 494 of the Code, 

Sher Sttigh v. Jitendranath, overruled, 
"Ratansha Kavas}t v. ` Bekramsha Pardswala,* approved, 

(State of Punjab v, Surjit Singh. Criminal Appeal No. ae of 1966, from 

Punjab, deaden« on January 6, 1967). -. 
. - [NOTE 53] 

Oriminal Procedure Oode (Act V` of 1898), Sec, 662(1-A)— Words aay offence under the 
Indian Penal Code” confined to those sections of Penal Code where property involued--Appl- 
cability of s. 562 (1-A) to 8. 342, Indian Penal Code (Aot XLV of 1860). 

The words “any offence under the Indian Penal Code” in s. 562 (1-4) of the Criminal 
Procedure Code, 1898, cannot be read efusdem generis with the offences which are mentioned 
earlier in the section. This clause stands by itself and indicates that all offences punishable 
with not more than two years’ imprisonment are also capable of being dealt with under 
8,562(1-A) of the Code, 

(Akarapu Katta Malu v. Purna Chandra Rao. Criminal Appeals Nos. 65 
and 243 of 1964, from Andhra Pradesh, decided on December 16, 1966). 


14 [1962] ALR. Cal, 133. 18 [1949] AIR, Mad. 628, 
16 [1024] A.LR. Sind 71. 19 [1931] AT.R. Cal, 607, 
16 [1964] AT.R. Pun, 351. 20 [1945] Bom, 141, 


17 [1963] II Cr. L.J. 86. 
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[NOTE 54] 


Customs Act (VIII of 1878), Beos, 106, 2(84), 110, 136(2¥—Oriminal Procedure Code (Act 
V of 1898), See, 166—Constitution of India, Art, 14—Whether under 2, 105 the Assistant Golle- 
ctor of Customs must give reasons for his belief that goods are secreted—Partioulars of nature of 
goods and of dooumenis whether should also be given—Funotions to be performed under Act whether 
can be assigned to Customs officer by Collector of Customs—Condition as to recording of reasons 
in writing under a. 166(1), Oriminal Procedure Code whether applicable to s. 105, Customs Act 
—Whether s. 106 offends art, 14. 

Under s. 105 of the Customs Act, 1878, though the Assistant Collector of Customs cannot 
make a search or authorise any officer to make a search unless he has reason to believe the 
existence of the facts mentioned in the section, the section does not compel him to give reasons, 
While it may be advisable and proper for him to give reasons, the non-mention of reasons in 
itself does not vitiate the order authorising the search, It is also not necessary under s, 105 
of the Act that the particulars of the nature of the goods and of the documents in respect of 
which a search is authorised should be given in the authorization. The Assistant Collector 
has to indicate broadly the nature of the documents and the goods in regard to which the 
officer authorised by him should make a search, 

Though under s. 105 the Assistant Collector of Customs need not give the reagons, if the 
existence of belief is questioned in any collateral proceedings, be has to produce relevant 
evidence to sustain his belief. 

In s, 2(34) of the Customs Act the preposition “by” refers both to the Board and tho 
Collector of Customs referred to therein. Therefore, both the Board and the Oollector of 
Customs can assign any functions to be performed under the Act to an officer of Customs. 

Section 105 of the Customs Act and s. 165(1) of the Criminal Procedure Code, 1898, are 
intended to meet totally different situations, While under s, 105 of the Act the Assistant 
Collector of Customs either makes the search personally or authorises any officer of Customs 
to do so, if he has reason to believe the facts mentioned therein, under s. 165(1) of the Code 
the recording of the reasons for believing the facta is only to enable him to make a search 
urgently in a case where search warrants in the ordinary course cannot be obtained. It is, 
therefore, not possible to invoke the condition as to the recording of the reasons in writing and 
apply it to a situation arising under g. 105 of the Act, 

Section 105 of the Customs Aot does not offend art, 14 of the Constitution of India, Not 
only a policy is laid down in s. 105, but the acts of the Assistant Collector are effectively 
controlled. 

(R. S. Seth Goprtkisan Agarwal v. R. N. Sen. 
from Bombay, decided on January 5, 1967 J 













[NOTE 
Indian Evidence Act (I of 1872), Bece. 45, Pn e acted upon 
by Court. g 
Both under s, 45 and s. 47 of the Indiag#/Byi Ko A Š © ig an opinion, 
in the former by a scientific comparison andin agis miliarity resulting 


from frequent observations and experience, IY either cage. the we 
such means as are open that the opinion ma laig oR upo: A 
court is to apply its own observation to the admifite poze 
with the disputed ones, not to become an ‘nips expert but to verify the premises of 
the expert in the one case and to appraise the value of the opinion in the other case, This 
comparison depends on an analysis of the characteristics in the admitted or proved writings 
and the finding of the same characteristics in large meagure in the disputed writing, In this 
way the opinion of the deponent whether expert or other is subjected to sorutiny and although... 
relevant to start with becomes probative. Where an expert’s opinion is given, the court 
must see for itself and with the assistance of the expert come to its own conclusion whether it 
can safely be held that the two writings are by the same person, This is not to say that the 
court must play the role of an expert but to say that the court may accept the fact proved. 
only when it has satisfied itself on its own observation that it is safe to accept the opinion 
whether of the expert or other witness, 


(Fakhruddin v. The State of Madhya Pradesh. Criminal Appeal No. 1 of 
1964, from Madhya Pradesh, decided on December 13, 1966). 
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[NOTE 56} 

Limitation—Period of limitalion for filing writs of certiorari—Rule of practice whether oan 
prescribe rule of limitation, 

Ordinarily, in the absence of a specific statutory rule,the High Court may be justified in 
rejecting a petition for a writ of c#ritorars against the judgment of a subordinate court or 
tribunal, if on a consideration of all the circumstances, it appears that there ia undue delay. 
But the aggrieved party should have a reasonable time within which to move the High Court 
for certiorari. 

A rule of practice cannot prescribe a binding rule of limitation: it may only indicate 
how discretion will be exercised by the Court in determining whether having regard to the 
circumstances of the cage, the applicant has been guilty of laches or undue delay. 

Normally the question whether a petition under art, 266 of the Constitution for the issue 
of a writ of csritoraré had been presented without undue delay or laches is a question for the 
High Court to decide and the Supreme Court would not interefere with the exercise of the 
disoretion of the High Court, 

(Chandra Bhushan v. The Deputy Direotor of Consolidation, Uttar Pradesh. 
Civil Appeal No. 973 of 1965, from Allahabad, decided on December 15, 1966). 
[NOTE 57] 

Indian Limitation Act (IX of 1908), Arts. 83, 116—Applicabiltty of art. 83 where contract 
of indemnity implied. 

The provisions of art, 83 of the Indian Limitation Act, 1908, are applicable to a case 
where the contract of indemnity is implied. 

A contract of indemnity may be express or implied and if the purchaser covenants with 
the vendor to pay the encumbrances, there is nothing more than a contract of indemnity, 

Izzat-Un-Nissa Begam v. Kunwar Pertab Singh", agreed with. 

Kumar Nath Bhuttacharjee v, Nobo Kumar Bhuttacharjee,*2? Ratanbai Shaligram v. 
Ghasiram Gangabisan™, Harakohand v. Sumozilal®4, Gulabrao Vithoba v, Shamrao Jagoba, 
Naima Khatun v. Sardar Basant Singh**, Ram Barat Singh v. Sheodent Singh?! and Venkata- 
narayaniah v, Subramania Iyer,** approved. 

If a conveyance contains a covenant by a purchaser to pay off an encumbrance on the 
property sold the failure of the purchaser to do so may give rise to two different causes of 
action, In the first place, the failure of the purchaser to discharge the encumbrance within 
such time as is provided expressly or by implication entitles the vendor to bring an action 
to have himself put in a position to meet the liability which the purchaser has failed to dis- 
charge. In such a case, limitation will run under art, 116 of the Limitation Act (or under art, 
115 if the sale deed is unregistered)-from the date on which the purchaser ought to have paid 
off the mortgage. In the second place, it is also open to the vendor to bring a suit on the 
contract of indemnity: if as a result of the-failure of the purchaser to discharge the encum- 
brance the vendor incurs a loss, The cause of action in such a case arises when, the vendor 
is actually damnified, Se A 

(Lala Khanti Swarup v. Munshi Singh. Civil Appeal No. 784 of 1964, from 
Allahabad, decided on January 3, 1967). 
[NOTE 58] 

Muslin Wakfs At (XXIX of 1954)—Religious Endowments Act (XX of 1863)—Board of 
Wakfs whether an agent of State Governmeni—Whether appointment of mistawallé gives him 
fresh starting point of limitation for recovery of wakf property, 

The Board of Wakfs constituted under the Muslim Wakfs Act, 1054, is not an agent of 
tho State Government and a guit instituted by it for the recovery of a wakf property is not a 
suit by or on behalf of the State Government, 

gP If the wakf while in possession of its property is dispossessed, it has an immediate right 
to suo for recovery of the property and the limitation for the suit begins to run from the 
date of dispossession, On his appointment, the mutawalli acquires no new right of suit and 
his appointmont does not give him a fresh starting point of limitation for the recovery of 
the property, 


21 (1909) 36 I.A. 203. 25 lisa) A.LR, Nag. 401. 
22 (1898) I.L.R. 28 Oal. 241, 28 (1933) L.L.R. 56 Al. 788. 
23 (1931) I.L.R, 56 Bom. 563. 27 (1912) 16 C.W.N. 1040. 


24 (1929) 33 Bom. L.R. 1200. 23 74 Indian Oases 209. 
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(Syed Yousuf Yar Khan v. Syed Mohammed Yar Khan. Civil Appeal No. 
760 of 1964, from Andhra Pradesh, decided on January 4, 1967). 
[NOTE 59] 

indian Partnership Act IX oj 1982)—Indian Trusts Act (II of 1882)—Whether fidu- 
ciary relation exists between pariners. 

A partner must observe the utmost good faith in his dealings with the other partners, 
He is bound to render accounta of the partnership assets in his hands. But in the absence of 
special circumstances he cannot be regarded as a kind of trustee for the other partners or 
liable to render accounts to them in a fiduciary capacity. 

On the question whether a fiduciary relation exists between the partners the law is stated 
thus in Halsbury’s Lawa of England : ‘Partnership itself does not create o fiduciary rolation 
between the partners or make one of them a trustes for the other or for his representatives. 
The relation may, however, arise on the death of one of them or be created by other special 
ciroumstances”, This statement of law is consistent with the provisions of the Indian Partner- 
ship Act, 1932, and the Indian Trusts Act, 1882. 

(Prem Ballabh Khulbe v. Mathura Datt Bhatt. Civil Appeal No. 615 of 1964, 
from Allahabad, decided on December 16, 1966). 


ELECTION RULES.* 


1. In these rules, unless the context otherwise requires,— 

(a) ‘‘the Act” shall mean the Representation of the People Act, 1951; 

(b) “the Code” shall mean the Code of Civil Procedure, 1908; 

(c) ‘‘the High Court” shall mean the High Court of Judicature at Bombay; 

(d) ‘the Judge’’ shall mean the Judge of the High Court of Judicature 
at Bombay who has been assigned by the Chief Justice under sub-section (2) 
of section 80(A) of the Representation of the People Act, 1951, for the trial 
of Election Petitions; 

(6) “the Nagpur Bench” shall mean the Bench of High Court of Judica- 
ture at Bombay functioning at Nagpur. 


The Election Petition 


2. All proceedings in the High Court in respect of election petitions shall 
be conducted in English. 

3. All petitions, applications precipes, notes, ete., including copies thereof 
to be filed in election petitions shall be either printed or typewritten neatly and 
legibly with sufficient space between lines on strong and durable foolscap size 
paper or on a size of paper nearest to the foolscap size according to metric 
measure, with a margin of not less than 5 ems. Where such petitions etc., as 
aforesaid consist of more sheets than one, they will be stitched in book-form. 

4. Election petitions arising from areas constituting judicial districts of 
Akola, Amravati, Bhandara, Buldana, Chandrapur, Nagpur, Wardha and Yeot- 
mal, shall be presented either in person or by an Advocate duly authorised in 
that behalf by the party concerned to the Special Officer of the Nagpur Bench 
or to such other officer as the said Special Officer may, by general or special 
orders issued from time to time, appoint in this behalf. An election petition 
arising from the rest of the areas of the State of Maharashtra shall be pre- 
sented to the Prothonotary and Senior Master, High Court, Bombay, or such 
other officer as the said Prothonotary and Senior Master, may, by special or 
general orders passed from time to time, appoint in this behalf. _ 

5. Every election petition shall, in addition to the contents required by the 
Act, contain information as to the date of election of the returned candidate 
or if there be more than one returned candidate at the election and the dates 
of their election are different, the later of the two dates and shall also show 
the election petition is within time as prescribed in section 81 of the Act. 





* Rules made by the Hon'ble the Chief Justice and Judges of the High Court at Bombay 
in regard to Hlection Petitions under the Representation of the People Act, 1951, 
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6. The election petition along with the necessary copies may be presented 
at any time during the Court hours. Immediately after it is presented, the 
date of presentation shall be endorsed thereon, and the petition shall be entered 
in a special register maintained for the registration of election petitions. 

7. After the petition is presented, the party or advocate shall be asked to 
attend the office on the third day from the date of the presentation to remove 
objections, if any. An undertaking in writing will be obtained from the party 
or advocate to remain present in the office on the date appointed. The peti- 
tioner shall furnish his address preferably in Bombay or Nagpur, as the case 
may be, where any communication may be addressed to or served on him. 

8. The office shall examine the petition with a view to see whether it is in 
conformity with the requirements of law and the rules applicable to the same, 
and if it is not in conformity with law and the rules, raise objections which 
could be removed by the party or the advocate concerned. These objections 
should be brought to the notice of the party or the advocate on the date fixed 
for attendance under rule 7 and such objections shall be removed, subject to 
the orders of the Judge, if any, within two days thereafter. 

9. Immediately after the time fixed for the removal of objections, the peti- 
tion shall be placéd before the Judge for such orders as may be required to be 
passed under section 86 of the Act. If the petition is not dismissed under 
section 86(/) of the Act, a summons, on the direction of the Judge, shall be 
issued to the respondents to appear before the High Court on a fixed date 
and answer the claim or claims made in the petition. Such date shall not be 
earlier than three weeks from the date of the issue of the summons. The 
summons shall be for written-statement and settlement of issues and shall be 
served on the respondents through the Sheriff in Greater Bombay, and through 
the District Judges in the rest of the State, in the manner provided for the 
service of summons. The Prothonotary and Senior Master and the District 
Judges will make their best endeavour to serve the summons on the respondents 
and make a return of the service of the summons with the greatest expedition. 

10. In addition to the service of summons to be effected as aforesaid, a 
summons shall also be sent to the respondents to the address given by the 
petitioner by registered post prepaid for acknowledgement. The petitioner shall 
furnish extra copies of the petition to be served along with the summons by 
registered post. No extra process fees except postal charges will be recovered. 

11. Those of the respondents who file written-statements or recriminatory 
statements as provided under section 97(2) of the Act shall also furnish copies 
of such written statements and recriminatory statements for the use of the 
Petitioner and the other respondents, as the case may be. Where a recrimina- 
tory statement under section 97(2) alleges any corrupt practice, the statement 
shall be accompanied by an affidavit in support of the allegation of such cor- 
rupt practice and the particulars thereof. 

12. After the pleadings in the election petition are received, a date shall 
be fixed, at the direction of the Judge, for (1) discovery of documents, (2) in- 
spection of the documents disclosed, and (3) the production of documents 
which are in the possession and power of the parties. 

13. Issues will then be settled and the election petition will be posted for 
hearing. Within seven days of the settlement of issues, parties shall file a list 
of witnesses and pay the process fees and the travelling allowance, the diet 
allowance and the local conveyance allowance for those of them who are re- 
quired to be summoned. ; 

14. Parties shall apply for the issue of witness-summons sufficiently in time 
for the attendance of witnesses after service. Parties may also produce wit- 
nesses without a summons on the date of the hearing, provided they have filed 
a list of the same as required under Rule 13. 

15. Process fees to be paid shall be the same as provided in the table under 
Rule 5(I) of Chapter XIV of the Bombay High Court Appellate Side 
Rules, 1960. 
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16. A party applying for a summons to a witness shall be required to 
deposit at the time of applying for summons a sum sufficient to cover the tra- 
velling allowance, the diet allowance and the local conveyance allowance of 
the witness according to the scale given under Rule 17. Payment shall be 
made to the witness out of amounts so deposited after the witness has given 
evidence or he is discharged by the Judge. 

17. Travelling allowance for the journey from the place of residence to 
theplace where evidence is required to be given and back to the place of 
residence, diet allowance, and local conveyance allowance shall be paid to the 


witnesses according to the scale indicated below subject to the conditions in- 
dicated in the notes thereunder :— 





Travelling Diet Local Conveyance 
Class of Witness Allowance Allowance Allowance 
Crass I 
Professional men of high posi- First Class Rs. 20 Actual taxi or horse carriage 
tion, Members of Parliament Railor Stea- per day fare each way from the place 
and of the State Legislatures, mer Fare. where he is put up to the 
large land owners and owners place where he is required to 
of big business organisations, give evidence, if he is put 
and Class I Government up within a radius of five 
Officials who are required to miles from the place where 
attend in their private capa- he is required to give evidence 
city. and if put up beyond five 
miles, first class local rail 
fare each way. 
Crass IT 
Members of Local Bodies, ordi- Second Class Rs. 12 Do, 
nary professional and business Rail or per day. 


men, land owners, other than Steamer Fare 

small farmers; officer emplo- 

yeos in business organisations, 

Corporations and local bodies 

and Class II Government 

Officials who are required to 

attend the Court in their 

private capacity. 

Crass IIT 

Artisans, Clerks, small land Second Class Rs, 8 Actual bus or third olass local 

owners, village Officers, and Rail or Stea- per day. rail fare each way. 

employees in lower grades of mer Fara, 

Corporations, local bodies and 

business organisations and 

Class IIT Government Ser- 

vents who are required to 

attend the Courts in their 

private capacity, 

Chass IV 

Labourers, petty shop keepers, Third Class Ras, 4 Actual bus or third class local 

pedlars and persons other Rail or Stea- per day. rail fare each way. 

than those in the above clas- mer Fare. 

ges and class IV Government 

servants who are required to 

attend the Court in their pri- 

Me oT aise is rail as well as steamer communication between both the places for the 
whole of the distance, the cheaper of the two modes of travel will be admissible for travelling 
allowance. 
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Note 2,—If there ia rail communication only for part of the distance and steamer commu- 
nication for the rest, travel by rail and steamer for the parts for which they are respectively 
available shall be admissible for travelling allowance. 

Note 3,—If in addition to travelling by rail and/or steamer a witness is required to travel 
by bus also, the actual bus fare paid for such part of the journey shall algo be admissible for 
travelling allowance, i 

Note 4,——Diet allowance shall be payable, irrespective of the distance travelled, for the 
actual time required for the journey each-way, and also for the time takenin giving evidence 
and for the time of detention necessary for the purpose of giving evidence. A part of the day 
shall be counted as equal to a day. R 

Note 5.—Local conveyance allowance shall be admissible for each day that the witness is 
required to attend the court only at Bombay and Nagpur, and shall be payable only if the 
party calling the witness does not provide conveyance to the witness. 

Note 6.—-The Special Officer at Nagpur and the Prothonotary and Senior Master at Bombay 
shall decide to which class a witness belongs or which of the alternative modes of travelling 
should be allowed in a partioular case. A witness dissatiafied by his decision may request 
that a reference be made to the Judge and upon such request the question ghall be referred to 
the Judge, The Judge thereupon shall give such directions as he thinks just and proper in 
the case, 

Note 7,—In the case of Experts and proteasional persons and in cases in which the Judge 
thinks special rates should be awarded, the Judge may award higher rates of diet allowance 
than provided for in this scale, 

Note 8,—In cases not fully or clearly covered by this scale or in cases where the Judge 
thinks special considerations should prevail the Judge shall award such amounts for travelling 
allowance, diet allowance, and local conveyance allowance as he deems proper, 


18. As soon as an order is passed by the Court under sub-section (2) of 
section 109, or under Clause (6) of sub-section (3) of section 110, or under 
sub-section (2) of section 112, or under section 116 directing any matter to 
be published in the Official Gazette, or otherwise than in the Official Gazette, 
the office shall get the same published at the cost of such of the parties as the 
Judge may direct in that behalf. The matter directed to be published in the 
Official Gazette shall be published in the State Government Gazette, or the 
Gazette of India, as the case may be.. 

19. As soon as an election petition is dismissed by the High Court under 
sub-section (7) of section 86, or the same has been finally disposed of on merits 
as provided for under sections 98 and 99, or the High Court passes an order 
under sub-section (J) of section 116-B, the office shall intimate the order or the 
decision of the High Court ($) to the Election Commission and (i) the Speaker 
or the Chairman, as the case may be, of the Houses of Parliament or of the 
State Legislature concerned; and thereafter, as soon as possible, it shall also 
forward to the Election Commission an authenticated copy of the judgment 
and the formal order of the Court. The office shall also report to the Election 
Commission when an election petition is allowed to be withdrawn under sec- 
tion 111 after orders are passed in that behalf by the High Court. "Where 
an election petition abates and no attempt has been made for substituting another 
person for continuing the said petition as provided under section 116, and 
the Court passes a final order treating the petition as abated, the office shall 
also report to the Election Commission. 

20. A diary or index of proceedings showing the course of the election 
petition from the beginning to the end in chronological order shall be main- 
tained in each election petition, as far as possible, in the form prescribed in 
paragraph 27 of the Civil Manual 1960 issued by the High Court of Judicature 
at Bombay. X i 

Application in the Petition 


21. All applications in each Election Petition shall be separately recorded 
in a register maintained for the purpose. The record in respect of each election 
petition, shall have the following columns :— 
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Register of Applications 
Election Petition No. 








Serial No, of Date of Nature of Date and substance of 
application in the Presentation “application, final order, 
Election Petition, 








1 2 3 4 
When an application is filed, the same shall be placed before the Judge as 
part of the election petition for passing necessary orders. 


22. Applications made to the court in a pending election petition shall be 
styled as ‘‘ Application In the Election Petition No. ass 








Advocates 

23. (e) An advocate intending to act for a party shall file a Vakalatnama 
signed by that party. 

(b) Advocates filing their Vakalatnama in petitions filed at Nagpur shall 
give their office address at Nagpur, and advocates appearing in petitions filed 
at Bombay shall give their office address in Bombay. All notices, processes, 
etc. shall be served on the advocate at the office address given by him, unless 
the Judge otherwise directs. Such service will be regarded as proper service 
on the party. 

24. A party will be entitled to advocate’s fees at the rate of Rs. 400 per 
day, if represented by more than one advocate, and at the rate of Rs. 250 if 
represented by one advocate, subject, however, to the discretion of the Judge 
to allow a higher or lower rate of fees, 


Costs 


25. The security for costs shall be paid in cash. The amount shall be de- 
posited with the Cashier during the hours in which the cash-business of the 
office is conducted. Where, pending the trial of the election petition, costs are 
directed to be paid or deposited by a party who has not deposited any amount 
as security for costs, the amount of such costs shall be similarly deposited with 
the Cashier. The amount so deposited shall be credited to the Civil Court 
Deposit Account. A separate Ledger-folio shall be opened in respect of each 
party, and all receipts and payments made on behalf of the party shall be 
entered in it. Receipts shall be issued by the Cashier for all amounts received 
from the parties. The Cashier shall be permitted to retain as balance in hand 
a sum of not more than Rs. 300. 


Miscellaneous 


26. No document in any language other than English shall be admitted in 
evidence unless it is accompanied by an English translation which shall either 
be the official translation or a translation the accuracy of which is certified 
by an Advocate of the High Court. Costs of the translations shall be at the 
discretion of the Court. 

27. All rules of the High Court applicable to the preparation of the trans- 
eript of the record for the use of the Supreme Court in an appeal to that Court 
arising from a decree of the High Court in a Civil Appeal shall apply mutatis 
mutandis to the preparation of the transcript of the record for the use of the 
Supreme Court in an appeal to that Court arising from a decision of the High 
Court in an election petition, subject, however, to the provisions of the Act 
and the rules which the Supreme Court may make in that behalf. 

28. Where no specifie provision is made in the Act, the Code or the above 
rules, the Rules of. the Bombay High Court (on the Original Side) 1957 in 
their application to suits will apply mutatis mutandis or as the Judge may 
direct. 
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REVIEWS. 


Kerly’s Law of Trade Marks and Trade Names. Ninth edition by T. A. 
Branco Waite of Lincoln’s Inn, Barrister-at-Law. Lonpon: Sweet & Max- 
well Ltd. Bompay: N. M. Tripathi Private Ltd. Royal octavo. Pages lxxvi+- 
761. Price £ 8.8sh.; Rs. 176.40. 

. Revismwe a standard practitioner’s book like Sir Duncan Kerly’s book on 

Trade Marks and Trade Names which has held the field for over seven decades, 

presents many difficulties, not the least one of which is to retain its original 

distinctive design without sacrificing its usefulness by incorporating the many 
statutory and judicial changes effected in the law which call for drastic and 
far-reaching revision of the text. The present editor seems to have successfully 
tackled this problem. This interesting branch of English law which has deve- 
loped upon the foundation, succinctly stated by James L.J., to the effect, that 
“no man is entitled to represent his goods as being the goods of another man’’, 
has, since the 19th century, due to the diligence of Parliament and the Courts 
gathered round it a large mass of case law. An imposing Table of Cases given 
here bears testimony to this, notwithstanding the fact that the editor has 
listed cases under the trade mark, as well as under the plaintiff’s name. This 
edition has been thoroughly revised and in parts re-written in the light of the 
case law as at June 1, 1965. An Addenda gives a number of cases decided 
since then. The Appendices contain much useful material including the text 
of the Trade Mark Act, 1938, the Merchandise Marks Acts of 1887 to 1953 and 
interesting lists of contrasted Trade Marks and Trade Names. As the Indian 

Trade and Merchandise Marks Act, 1958, is modelled to some extent on the 

English Statute, this book like its previous editions will be invaluable to the 

Indian lawyer who has specialised in this branch of the law. 


Snell’s Principles of Equity. Twenty-sixth Edition by R. E. Mucarry, Q.o., 
M.A., LL.D. (CANTAB), Hon. LL.D. (Hunn) and P. V. BAKER, B.OL, M.A., 
Barrister-at-Law. Lonpon: Sweep & Maxwell Ltd, 11 New Fetter Lane. 
Bompay: N. M. Tripathi Private Lid. Demy Octavo. Pages elxvii+-768. 
Price £3-17-6; Rs. 81.38. 

Snell which is known to generations of students and lawyers in the two 
hemispheres where English laws are still drawn upon will shortly attain the 
status of a centenarian. Snell has been a foster-child of a succession of distin- 
guished editors since its second edition, its author having died prematurely. 
The present editors who have revised the various editions which have appeared 
during the last two decades have given a new look to the text both as regards 
jts content and form. Those familiar with the earlier editions will endorse 
the editors’ reference to the ‘‘solid and daunting slabs of text’’. The editors 
with their academic background being alive to the special needs of the students 

- have so rearranged the material that it is presented with coherence and clarity. 

The entire subject is considered under seven heads namely, Equity and equities, 

Trusts, Administration of Assets, Securities, the Equitable doctrines, Equitable 

protection and Equitable remedies. Each of these in turn is split up into sub- 

headings e.g. Trusts are considered’ under nine sub-headings which include 
express private and public trusts, resulting and constructive trusts, breach of 
trust ete. These sub-headings are again divided into topicwise divisions, This 
scheme is aimed at expounding the subject for the benefit of the students on 
what the editors call the ‘‘Divide and econquer’’ principle. AN this has neces- 
sitated much re-writing to the extent of nearly half the original book. Apart 
from quotations from some well-known English and foreign authorities germane 
- to the topie under discussion, the relevant-case-law and statutory law are re- 
ferred to and brought up to date. Nothing more need be said of this long-esta- 
- blished classical work than to state that a new and very much improved new 
edition of it is at the service of the students of law and the profession at large. 
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Odger’s Principles of Pleading and Practice. Nineteenth edition by Gimmes 
FRANCIS Harwoop, M.A, Barrister-at-Law and Basu Antony Harwoop, 
M.A., Barrister-at-Law. LONDON: Stevens & Sons. Bompay: N. M. Tripathi 
Private Ltd. Demy Octavo. Pages 548. Price £ 3-10-0; Rs. 73.50. 

THe rules of practice in England as appearing in an ordinance of the year 

1635 and quoted by the editors runs thus: 

‘‘,. the effect and substance of so much of them (i.e, ‘Bills, Answers, Replications, and Rejoy 
enders’) only as is pertinent and materiall to be sot downe, and that in effectuall and briefe 
Termes, that long and needlesse Traverses of points not Traversable, nor materiall, caugelesse 
recitalls, Tautologies, and multiplication of words, and all other impertinanties oocasioning 
needlesse prolixity be avoided...and upon default herein the party and councell under whose 
hand it passeth, shall pay the charge of the copy, and be further punished asthe case shall merit” 

Since then, keeping to this central theme, the code of procedure has gone 
through many metamorphoses ending with the Rules of the Supreme Court (Re- 
vision) 1965. The present edition deals with these revised Rules which in 
some instances have made it necessary to re-write portions of the previous edi- 
tion. This indispensable work which has served the profession for nearly three- 
quarters of a century describes, as it need hardly be said, the procedure in an 
action commenced by writ of summons in the Queen’s Bench Division and the 
procedure in an action in the Chancery Division. To the neophyte who takes 
his profession seriously, this book has much to offer in the way of the correct 
approach to the rules of pleading and procedure. The illustrations given in 
explanation of some aspects of the subject and mainly based on decided cases 
are informative and interesting. The one dealing with Traverses may be quot- 
ed and may serve to show up the banal denials which one finds even in the 
pleadings of seasoned lawyers. 

“How should a defendant*traverse this statement: ‘The premises were handed over in an 
unfinished condition’ ? If he says, ‘The defendant denies that the premises were handed over 
in an unfinished condition’, this may mean that the premises have never yet been handed over 
at all, A similar objection will apply if he pleads: ‘The premises were not handed over in 
an unfinished condition’, The right traverse is: ‘The premises were finished when handed 
over’,”’ 

Some of the chapters of this book which deal with pleadings, answering and 
attacking your opponent’s pleading and defence can be read with much profit 
and pleasure by the budding lawyer. 


The Law of Suecession. By Sır Dav HuaHes Parry, Q.0., M.A., LL.D., D.O.L. 
Fifth Edition. Lonpon: Sweet & Maxwell Limited. Bomspay: N. M. Tripathi 
Private Ltd. Demy Octavo. Pages 369. Price £2-17-6; Rs. 60.38. 

Tms well-known and comprehensive handbook on the English law of testate 
and intestate succession includes discussion on the law as to executors and ad- 
ministrators, the administration of assets, the power of personal representatives 
and their liability for death duties and capital gains taxes. In this new edition 
the statement of the law and practice is brought up to date. In particular new 
statutory provisions made by the Wills Act, 1963, the Trustee Investments Act, 
1961, the Matrimonial Causes Act 1965 and the Perpetuities and Accumulations 
Act 1964 are incorporated in the text. The exposition of the law leaves nothing 
to be desired in the way of precision and clarity and the case law is chosen 
with perspicacity. In many instances the principles are elucidated in the 
ipsissima verba of the learned Judges and it is refreshing to come across a 
passage like the following where the first general rule of construction of a will 
is set out in the words of Esher M.R.: 

“When a testator has executedla will in solemn form you must assume that he did not 
intend to make it a solemn farce—that he did not intend to die intestate when he has gone through 
the form of making a will. You ought, if possible, to read the will so as to lead to a testacy, 
not an intestacy, This is the golden rule”, 

To the lawyer in India this book will serve as an indispensable background 
to the Indian law on the subject. 
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A Sourcebook of the Criminal Law of Africa. By Roserr B. SEIDMAN, B.A. 
(Harvard); LL.B. (Columbia). Lonpon: Sweet & Maxwell. Lacos: African 
Universities Press. Boarsay: N. M. Tripathi Private Ltd. Demy Octavo Pages 
647. Price £5-5-0; Rs. 106.25. 

Tms book is prepared to meet the requirements of a second-year course in 
criminal law in the Universities of Ghana and Lagos. As its title indicates 
it is designed for use as a teaching tool in the classroom and employs what is 
known as the American casebook method of instruction. This American tech- 
nique is described as the use of a book of materials—statutes, articles and cases 
—-which each student has before him in the classroom which distinguishes this 
American system from the British method where the lecturer ‘‘tells’’ students, 
hitherto ignorant of the material, and they write down what they are told. 
The American teacher employs the Socratic method; he ‘‘asks’’, rather than 
“tells”, students who have already tried to master the materials. This method 
has the great advantage of teaching the student not merely what the law is 
but rather the method of finding what the law may be. This pioneering work 
in the field of African law which best exemplifies this method sets out the case 
Jaw, the penal statutes of the various African states and the relevant material 
germane to the subject from common law countries. The book is in four parts. 
The first part examines the theories of punishment offered by philosophers and 
criminologists and gives an analysis of the elements that have been given weight 
by judges in their decisions. The second part considers the problem of the 
sorts of harms which it is the objective of the criminal law to inhibit and con- 
tains detailed investigations of homicide and theft offences. The third part 
deals with common law crimes, customary law and criminal law, problems of 
statutory interpretations and ex post facto criminal legislation. The coneclud- 
ing part is concerned with the general propositions which determine whether 
particular individuals who have committed a criminal harm ought to be sub- 
ject to sanctions. The central theme of this part is mens rea. This book 
is a valuable addition to a series of important books on the law of Africa 
written by experts in their various subjects. To the Indian reader who is 
interested in a collateral system of criminal law the book with its references 
to English authorities and case law will provide much useful material for a 
comparative study. 


The Law of Evidence in Nigeria. By T. AKINOLA AGUDA, LL.M., PH.D. 
(London) of Lincoln’s Inn, Barrister-at-Law. Lonpon: Sweet & Maxwell. 
Lagos: African University Press. Bompay: N. M. Tripathi Private Ltd. Demy 
octavo. Pages 403. Price £24.10s.; Rs. 94.50. 

Tus is one more substantive addition to a series of books on various aspects 
of the law in Africa. This one deals with the Nigerian law of evidence and is 
mainly based on Chapter 62 of the Laws of the Federation of Nigeria and 
Lagos 1958 which contains the Evidence Act. This Act which has 230 sec- 
tions is like its Indian counterpart mainly based on the English law of evidence. 
The author who is a lawyer and a distinguished academician has considered 
the law on the subject under five heads, namely, Relevancy, Proof, Documents, 
Production and effect of Evidence and Witnesses, thus following the scheme 
of the Act. Hach head is sub-divided into different relevant topics. In ex- 
pounding these topics the author has drawn upon important Nigerian cases and 
wherever necessary has supplemented these with detailed reference to leading 
English cases. This book aims at providing not only a reliable text book for stu- 
dents at the Nigerian Universities and the Nigerian Law School but by it compre- 
hensive treatment of the subject will be indispensable to the profession at large in 
Nigeria. The general arrangement and the lucid and precise manner of its 
presentation of this important but intricate branch of adjectival law ‘will be 
of interest to students of comparative law. 
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The Law of Parliamentary Privilege in India. By V. G. RAMACHANDRAN, M.A., 
B.L. Lucknow: Eastern Book Company, 34 Lalbagh. Delhi: Kashmere Gate. 
Royal octavo. Pages LX+731. Price Rs. 45. 

It is rare to come across a book which is introduced by a distinguished 
trinity consisting of the Chief Justice of India, an ex-Speaker of the Lok 
Sabha and a Union Minister for Law and to top all this the recipient of the 
blessings of the President of India. These are formidable recommendations 
and one turns to the pages of this book with some trepidation. The events 
which led up to Special Reference No. 1 of 1964 as a result of the conflict 
between the U.P. judiciary and the legislature brought before the public mind 
the question of Parliamentary privilege in India. Apart from the common 
man it caused concern among lawyers and legislators. Precedents from English 
and American decisions were bandied about and May’s Parliamentary Practice 
and other authorities were freely drawn upon. A book like the present one 
would have been very welcome at the time. It is no less welcome now that the 
dust of controversy has settled down. This is claimed to be the first detailed 
study of the subject and will come in handy at this post-election juncture 
when new political patterns are being formed at the Central and State legis- 
latures. The author with commendable industry has sifted a mass of unwieldy 
material and so arranged it that a required topic is reached with ease by the 
reader. The book opens with an inquiry into the concept of privilege against 
its historical background. This is followed by a discussion on Contempt of 
Parliament in English and American laws and breach of privilege in India. 
Precedents in matters of privilege are collected from Reports of Committees 
of Privileges and from decisions of Parliament and the various State legis- 
latures. Notes on foreign precedents lead up to a consideration of modern 
trends as to privileges. In a chapter devoted to power of committal and 
Court’s jurisdiction, Special Reference No. 1 of 1964 comes in for a thorough 
examination. The appendices contain the Legislative Assembly Rules of the 
different states. The Foreword contributed by K. Subba Rao C.J. needs spe- 
cial mention as it contains a brilliant disquisition on some of the issues arising 
out of the Presidential Reference with which his Lordship was associated. In 
the anxious months lying ahead occasions may arise when this well-documented 
and critical thesis will serve as an exhaustive work of reference on privileges. 


The Indian Contract Act, 1872. Vol. I. By A. C. Parra, Advocate, Supreme 
Court of India. Bompay 1: Asia Publishing House, ‘Calicut Street, Ballard 
Estate. Royal octavo. Pages 895. Price Rs. 40. 

In the scramble one is witnessing in recent years to cash in on the rechauffe of 
some out of date commentaries on central Acts which had had their day, it is 
refreshing to come upon a commentary like the present one. This is pre-emi- 
mently a practitioner’s book. The author has not taken the easy way of pre- 
senting a haphazard collection of Indian and foreign case law on the subject. 
It is also gratifying to note that he has not succumbed to the present vogue 
of ‘‘dabbling in American case law’’. His approach is analytical and critical 
and is based on a judicious choice of decisions of the House of Lords, the 
Privy Council, the Supreme Court of India and the different Indian High 
Courts. On some debatable points the author has expressed his own views 
which in some cases run counter to the opinions expressed by judges and re- 
cognised authorities. An interesting feature of this book is the inclusion of 
a historical background of the Act. The present volume covers sections 1 to 
67. To start with, the contents of each section are lucidly explained. English 
and Indian decisions are brought to bear upon the different aspects of the 
topics discussed and in some cases the author has drawn pointed attention to 
difficulties of interpretation which await resolution by the Supreme Court. The 
entire law on the subject is exhaustively dealt with and pertinent extracts 
from the judgments are given to underline the propositions set forth. All in 
all this is a definite contribution to an important branch of substantive law 
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and will prove useful not only to practitioners but also to students going up 
for higher examinations in law. 


The Principles of Statutory Interpretation. By Guru Prasanna Sinam, Ad- 
vocate. ALLAHABAD-1: Bharat Law House, 15 M. G. Marg. Royal octavo. 
Pages 586. Price Rs. 25. 

JUDICIAL decisions dealing with the exposition of enacted laws are the prin- 
cipal source for ascertaining the rules of interpretation or construction of 
statutes. Since the year 1950 it has been the responsibility of the Supreme 
Court of India to formulate these rules in the context of Indian statutes. As 
observed by Mr. Justice Hidayatullah of the Supreme Court in the foreword 
to this book: ‘‘The basie principles of construction of statutes do not change 
essentially from one country to another, but in construing statutes in different 
environments differences do develop. These cannot be left unnoticed.’’ These 
differences have begun to be appreciated as exemplified in a recent decision of 
the Supreme Court wherein it has reversed its previous decision and held that 
the English canon of construction that no statute binds the Crown unless the 
Crown is expressly or by necessary implication made bound thereunder, must 
not be applied for construing statutes in India. The author of this eminently 
readable book has gathered his material mainly from the decisions of the 
Supreme Court of India, the Privy Council and English, American and Colo- 
nial Courts. The author has adopted a logical approach to his subject. After 
stating the guiding rules of construction, he has gone on to consider internal 
and external aids to construction of statutes; operation, repeal and expiry of 
statutes; statutes affecting the State and jurisdiction of Courts; construc- 
tion of taxing, remedial and penal statutes and constitutional limits of legisla- 
tive delegation. Various subsidiary topics are dealt with under the above 
chapter headings and the entire subject is discussed with commendable thorough- 
ness and clarity against the background of all the relevant case law and extracts 
not only from judgments but from recognised authorities. At the end of 
the book is reproduced the text of the General Clauses Act, 1897 with short 
explanatory notes. A bibliography of the books referred to in the text would 
have proved useful. Apart from the consideration of its cheapness as com- 
pared to foreign books on the subject, this book will commend itself to the 
profession on its own distinctive merits. 


Practice and Procedure of the Supreme Court of India. By Guro Darra, Re- 
gistrar, High Court, Delhi and B. R. Acarwaua, M.A., LL.B., Barrister-at- 
law. First Edition. 1967. DeumI-6: Metropolitan Book Co. (Pvt.) Ltd., 1 
Faiz Bazar. Royal octavo. Pages 324. Price Rs. 22.50. 

THE various rules of procedure which were in operation since the Supreme 
Court of India was inaugurated in 1950 have now been crystallized into the 
Supreme Court Rules, 1966. Since then points of practice have also been 
settled by the Supreme Court in a long line of decisions. The authors of this 
book, one of whom has officiated as the Dy. Registrar of the Supreme Court 
and thé other an experienced lawyer practising in the Supreme Court are 
well qualified to write about this subject. They have exhaustively dealt with 
the Rules and have garnered points of practice from a large number of deci- 
sions of the Supreme Court. The comments are lucid and to the point, and 
wherever necessary relevant extracts from the judgments are given. The ap- 
pendices inter alia contain the full text of the Rules and a number of useful 
Forms and Precedents. This handy compendium will be indispensable to the 
busy practitioner as a reliable and up to date guide to the practice and pro- 
cedure of the Supreme Court. l 


Natural Justice. By SURANJAN CHAKRAVERTI, M.A., B.L., Advocate. Second 
edition. LucgĒxow: Eastern Book Company, 34 Lalbagh. Demy octavo. 
Pages 307. Price Rs. 17.50. 
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THE maxims Nemo debat esse judex propria causa and Audi alteram partem 
are the twin foundations of the rules of natural justice which in their turn 
are the basie principles of the rules enshrined in the Procedural Codes. In this 
interesting thesis the author has surveyed the subject against the background 
of English, American and Indian decisions and has indicated the difference 
between the Indian and English points of view in the application of these 
rules after the advent of the Constitution of India. After considering the 
question whether these rules have any bearing on enacted laws, the author en- 
ters on an inquiry into the vexed question of their applicability vis-a-vis an 
administrative, quasi-judicial or judicial body. The aforesaid maxims then 
receive an extended treatment in the light of the relevant case-law which is 
referred to in great detail. Extracts from two leading English cases, Ridge v. 
Baldwin and Laversidge v. Anderson form the two appendices. The author 
has dealt with the subject in all its aspects with exhaustiveness and lucidity 


and undoubtedly this book will be of great use to persons serving on Domestic 
Tribunals. 


Mazhar Husain’s the Law relating to Foreigners in India and the Citizenship 
Laws of India & Pakistan. Fourth edition revised by R. P. Saxena, B.A., 
LL.B. Lucknow: astern Book Company, Lalbagh Road. Demy octavo. 
Pages 404. Price Rs. 15. 

THis is a commentary on the Foreigners Act, 1946, the Citizenship Act, 1955 
and the Indian Passport Act, 1920. The laudatory Foreword by a judge of 
the High Court to the author’s first edition of 1958 was perhaps justified but 
the relevance of its inclusion in the present edition is doubtful. The editor 
could have paid more attention to recent case law. One seeks in vain for 
reference to the decisions of some of the High Courts relating to the refusal 
of the authorities to grant passports to Indian citizens. The statement on page 
250 that ‘‘a person who is also a citizen or national of another country may 
remain an Indian citizen as well, so long as he does not renounce his Indian 
citizenship’’“would have found no place if the editor had been aware of the 
decision of the Supreme Court in Civil Appeal No. 289 of 1964 decided in 
January 1966. Apart from the main enactments the book contains Rules and 
Orders made thereunder as well as the texts of some analogous statutes. The 
chief merit of this publication is that it gathers within the covers of a handy 
book all the relevant material otherwise not easily accessible. 


The Gujarat Panchayats Act. Parts L & II. By N. H. BHATT, M.A., LL.B. 
Advocate and N. R. IĪSRANL B.A., LL.B., Advocate. Demy octavo. AHME- 
paBAD-1: Gujarat Law House, Bhadra. Pages 892. Price Rs. 30. 

Ta is mainly an up to date text of the Act with some explanatory notes, The 
Rules and Notifications issued under the Act are reproduced in full. The case 
law, exiguous as it is, receives rather perfunctory treatment. On page 459 we 
are referred to ‘ʻa recent case before the Gujarat High Court” and in the 
absence of any citation or other particulars it can be anybody’s guess as to 
what it is. With suitable typography and less generous lay out, the matter 
contained in the two volumes could have been put together in a single reason- 
ably priced volume. 


Disputes on Engineering Contracts. By BHAGWAN Dass VERMANI. Lucknow-4: 
Engineering Law Publications of India, 308 Rajendra Nagar. Demy octavo. 
Pages 172. Price Rs. 16. 

Tas author who is a retired Surveyor of Works has brought out a series of 
books to give the engineer, as he states, a good understanding of certain 
phases of the law which appertain to his work. In the present work he has 
applied himself to explaining the general principles of procedure and evidence 
in arbitration as applied to settlement of disputes arising out of building and 
engineering contracts. The major portion of the book gives a resume of the 
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law and procedure of arbitration. The opening chapters deal with formula- 
tion of claims by contractors for extras and damages and other claims by and 
against contractors. The book will serve as a useful guide to the rights and 
liabilities of persons who are involved in disputes relating to building and 
engineering contracts. 


Mulla on the Indian Contract Act. Eighth edition by K. S. SHAVAKSHA, B.A. 
(Oxon) of Middle Temple, Barrister-at-Law. Boarsay: N. M. Tripathi Pri- 
vate Ltd. Royal octavo. Pages 261. Price Rs. 10. 


Tas hardy perennial which has served generations of students has been 
carefully tended by the editor for nearly four decades. As an introductory 
study of an important branch of substantive law it could hardly be bettered. 
The publishers are to be commended for its neat get up and reasonable price. 


Evidence in a nutshell. By J. E. Jacos, uu.3., Barrister-at-Law. Demi 12 mo. 
Pages 89. Constitutional and Administrative Law in a nutshell. By Duncan 
Cockarn, LL.B. (Lond), A.K.C. Demi 12 mo. Pages 115. Lonpon: Sweet & 
Maxwell Limited. Boarsay: N. M. Tripathi Private Ltd. Price 10s. 6d. or 
Rs. 11.02 each. 


THESE two brochures are the law students’ last minute aides-memoire when 
going up for their examinations and are a model of their kind. As introduc- 
tory outlines these give a clear perspective of the laws dealt with. There is a 
judicious selection of case law which is brought down to about the middle of 
the year 1966. 


International Court of Justice. Pleadings, Oral Arguments, Documents. 
South West Africa. Vol I. 1966. New Deum: Oxford Book & Stationery Co., 
Scindia House. Pages 489. 


THis volume contains Applications, Memorials, Preliminary Objections and 
Observations filed in the South West African cases, namely, Ethiopia v. South 
Africa and Inberia v. South Africa. The disputes related to the interpretation 
and application of the Mandate for South West Africa. 


International Court of Justice . Yearbook 1965-1966. No. 20. New DELEI: 
Oxford Book & Stationery Co., Seindia House, Pages 158. 


Tis yearbook which covers the period from August 1, 1965 to July 31, 1966, 
provides general information concerning the Court’s organization, jurisdiction, 
activities and administration. 


Mines and Factories Journal. Edited by M. K. VARMA, M.A., B.L. Parwa-16: 
Kankarbagh Road. Annual subscription Rs. 30. 


Tus monthly Journal which started publication from January 1967, is de- 
voted to law relating to mines, factories, establishments and the services under 
the Union and the States. Decisions of the Supreme Court and the various 
High Courts in India dealing with this law are fully reported and Awards 
given by the different Industrial Tribunals and Labour Courts are also re- 
produced. Rules, Orders, Notifications ete. issued under the relevant statutes 
form a section of this Journal. 


Accidents Claims Journal. 1966. Edited by Nrrya Nand Daavan, Advocate. 
Dear: 12 Malka Ganj. Pages 384. 


Tas monthly Journal completes a year of its publication and is now pre- 
sented in a neatly bound volume.. As stated earlier it contains decisions of 
the Supreme Court and the different High Courts as well as a selection of 
foreign judgments dealing with claims arising out of accident. 


The 
Bombay Law Reporter. 


JOURNAL. 
April, 1967. 


THE LAW OF LIMITATION AS APPLICABLE TO ARBITRATIONS.* 


In E. D. Sassoon & Co. v. Ramdatt Ramkissen Das! the Privy Council held 
that the provisions of the Limitation Act applied by analogy to arbitration. 
That was a case in which the appellants had been held not to be anxious that 
the arbitration should proceed and had delayed the arbitration in every way 
possible. There had also been various Court proceedings regarding the ear- 
lier arbitration and the award had been set aside. It had thus transpired that 
much more than three years had elapsed from the date of the cause of action 
when the second arbitration took place under a consent order whereby the arbi- 
trator was to state a special case to Court as to the question pertaining to the 
bar of limitation. The Privy Council held that an arbitrator had to make 
his award taking into consideration the law of limitation. Their Lordships 
also held that the subsequent reference after an award which was set aside 
was a separate proceeding and not a continuation of the earlier infructuous 
arbitration. The Privy Council, however, applied s. 14 of the Indian Limita- 
tion Act, 1908 by analogy and excluded the time taken up in the proceedings 
relating to the earlier arbitration on the basis that the earlier award was set 
aside for want of jurisdiction of the arbitrator. Since this Privy Council judg- 
ment, s. 37(1) of the Arbitration Act, 1940, now expressly makes the Limita-- 
tion Act applicable to arbitration. 

Section 37(/) of the Arbitration Act enacts that all the provisions of the 
Indian Limitation Act, 1908, shall apply to arbitration as they apply to pro- 
ceedings in Court. By the application of s. 8(/) of the General Clauses Act, 
1897, the Limitation Act XXXVI of 1963 may now be read in the place of 
the Act of 1908 and accordingly all the references herein are to this latest 
Limitation Act. 

It follows from s. 87(/) of the Arbitration Act that if the defence of limi- 
tation were to be available to a party in connection with a claim in a suit, 
the same defence would be available if the claim was the subject matter of 
arbitration. So also, by reason of s. 3 of the Limitation Act, read with s. 37(/) 
of the Arbitration Act, if an arbitration were to commence after the prescrib- 
ed period, the claim so instituted should be dismissed, although limitation has. 
not been set up as a defence. 

In Pratapsingh v. Kishanprashad & Co.* and Aboobaker v. Reception Com- 
mittee Indian National Congress Committee? it was held by the Bombay High 
Court that although the arbitrators are not bound to strietly follow the Civil 
Procedure Code and the law of evidence, they are expected to follow the rules of 
natural justice, which indirectly require the observation of the basie principles 
of Civil Procedure and the law of evidence. Order VII, r. 6 of the Code of 
Civil Procedure requires the saving of the bar of limitation to be pleaded by a 
claimant. So also by analogy the burden would be on a claimant in an arbi- 
tration to show that the bar of limitation is saved. 

The Limitation Act, however, except for art. 119 in the Schedule, does not 
expressly refer to arbitration but refers only to suits, applications and appeals. 
It is, therefore, understandable that difficulties arise in the application of the 

*By M. R. Parpia, Barrister-at-law. 2 (1980) 38 Bom. L.R. 1857, at p. 1361. 


1 (1922) L.R. 49 I.A. 366, 56 Cal. 1048, 8 (1986) 89 Bom. L.R. 476, at pp. 482, 484. 
[1929] A.I.R. P.C. 103,81 Bom. L.R. 741, 
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law of limitation to arbitration. Some of these difficulties are resolved by s. 37 
of the Arbitration Act. Thus s. 37(3) provides that an arbitration shall be 
deemed to commence when one party to the arbitration agreement serves on 
the other party thereto a notice requiring the appointment of an arbitrator. 
So also s. 87(3) provides that where, under an arbitration agreement, the re- 
ference is to a person named or designated, then the commencement of the 
arbitration takes place when one party to the arbitration agreement serves on 
the other party thereto a notice requiring that the dispute be submitted to 
the person so named or designated. Reading ss. 37(/) and (3) of the Arbitra- 
tion Act together it may be said that the date of the filing of the suit men- 
tioned in the Limitation Act should, as regards arbitration, be equated with 
the date of commencement of the arbitration as so defined. 

The Caleutta High Court in a special Bench of three Judges, in ‘Motilal v. 
Lal Chand* has held that s. 37(3) is not exhaustive and the expression ‘‘shall 
be deemed to be commenced’’ indicates that an arbitration may actually com- 
mence under circumstances not contemplated in s. 37(3) of the Arbitration Act. 
Reliance was placed by the Caleutta High Court on the Madras High Court 
judgment in Radhakrishnamurthy v. Balasubramania & Co.5 which is to the 
-effect that s. 37(3) does not override the general provisions of the Limitation 
Act and that these provisions apply when s. 37(3) does not furnish the com- 
mencement date for a particular arbitration. 

Section 87(5) of the Arbitration Act provides that where the Court 
orders an award to be set aside or orders, after the commencement of the 
arbitration, that the arbitration agreement shall cease to have effect, the period 
between the commencement of the arbitration and the date of the order shall 
be excluded in computing the time prescribed by the Limitation Act for the 
commencement of proceedings (including arbitration) with respect to the 
difference referred. This provision, no doubt, only applies where the award is 
set aside or the arbitration agreement is superseded. The portion in bracket 
viz. ‘‘including arbitration’’ is very significant since it indicates that s. 37 
contemplates possible series of infructuous arbitrations relating to the same 
dispute. Thus, if an arbitration has gone on for a substantial period of time 
and the award made therein is set aside and there is a fresh arbitration under 
the same agreement of reference, the time prescribed by the Limitation Act, as 
regards such subsequent arbitration, shall be computed by excluding the period 
between the commencement of the arbitration and the date of the order setting 
aside the award and this period will have to be computed with the date of 
‘commencement of the arbitration being taken as that specified in s. 37(3) and 
failing its application in the light of the above mentioned judgments of the 
Calcutta and Madras High Courts. 

There is no specific statutory provision for the contingency of a series of 
infructuous arbitrations wherein neither an award has been set aside nor an 
arbitration agreement declared to have ceased to have effect with respect te 
the dispute. In such a case s. 37(5) of the Arbitration Act is of no avail. The 
question then arises whether provisions of s. 14 of the Limitation Act could 
be relied on to save the bar of limitation. 

Section 14 of the Limitation Act provides that in computing the period of 
limitation the time during which the plaintiff has been prosecuting in good 
faith and with due diligence another civil poceeding relating to the same matter 
in issue (provided that these proceedings prove infructuous from defect of 
jurisdiction or other cause of a like nature) is to be excluded and the Haplana- 
tion (e) provides that misjoinder of parties or causes of action are to be deem- 
ed to be a case of a like nature with defect of jurisdiction. 

It will be noticed that in summarising s. 14 above the reference to suit or 
application or Court are expressly omitted and the provision adapted as if the 
‘Same were couched in language general enough to be possible of application to 


4 [1960] A.LR. Cal. 6, 5.5. 5 [1949] A.LR. Mad. 559, at p. 568. id 
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arbitrations. This reading of s. 14 of the Limitation Act is indeed an attempt 
to give the widest possible construction to s. 37(1) of the Arbitration Act viz. 
that all provisions of the Limitation Act shall apply to arbitrations as they 
apply to suit proceedings in Court. This is also the way the Calcutta and 
Madras decisions have tried to apply the Limitation Act to arbitrations. But 
even so one does not get the result that the time taken in, all infructuous arbi- 
trations or all infructuous proceedings pertaining to arbitration is to be exclud- 
ed in computing the period of limitation. 

As regards the time taken in infrnetuous arbitrations and in infructuous 
‘Court proceedings pertaining to arbitration it seems that the true legal position 
is that such time cannot be excluded. In other words, assume that there are 
‘successive arbitrations in respect of a claim arising on a contract for which 
the period of limitation is three years and more than three years have elapsed 
before the commencement of the final reference to arbitration, then the time 
taken up in these infructuous arbitrations cannot be excluded and the claim 
must be rejected as barred by limitation. So also the time taken in Court 
proceedings as regards extending the time for the making of award, the appoint- 
ment of fresh arbitrators and the like is not excluded in computing the period 
of limitation. 

In Parshottamdas v. Impex (India) Ltd.®, Chagla C.J. sitting with Dixit 

J. held that the Legislatures (p. 310): 
“,.. having the decision to the Privy Council before it, instead of leaving it to the 
Courts to apply the provisions of the Limitation Act by analogy, expressly by statutory 
enactment applied the provisions of the Limitation Act to the proceedings before arbi- 
trators. Therefore, after S. 37(1) was enacted no further question arises as to the 
application of the principles of the Limitation Act merely by analogy to proceedings 
before arbitrators.” 

The case before the Bombay High Court directly concerned the applicability 
of g. 14 of the Limitation Act to previous infructuous arbitration proceedings 
for the purpose of excluding the time taken up by these arbitration proceedings. 
And the question was in regard to the bar of limitation as to the suit filed 
thereafter. The Court held that s. 14 did not apply to such a case, which was 
expressly governed by s. 87(5) of the Arbitration Act. It was further held 
in the case by the Bombay High Court as follows (p. 311): 

“|,.the legislature...did not intend that parties should waste time in imfructuous 
proceedings before arbitrators, The Legislature has clearly indicated that limitation 
‘having once begun to run, no time would be excluded merely because parties chose to go 
before an arbitrator without getting an award or without coming to Court to get the 
necessary order indicated in section 37(5)”. 

The Calcutta High Court has in Motilal v. Lal Chand con- 
sidered the judgment of the Bombay High Court above mentioned reported in 
Parshottamdas v. Impex (India) Ltd. The ‘Calcutta High Court 
has expressed the obiter view that s. 14 of the Limitation Act may apply even 
to arbitration. This conclusion was arrived at by an interpretation of s. 37(/) 
of the Arbitration Act. In other words, the Caleutta High Court adopted the 
reasoning that one should read arbitration wherever the word suit or applica- 
tion appears in the Limitation Act and has treated s. 37(1) of the Arbitration 
Act as giving statutory effect to the decision of the Privy Council in E. D. 
Sassoon & Co. The Calcutta High Court has overlooked what Chagla C.J. 
had pointed out viz. that the Privy Council did not hold that on interpretation 
of the provision of s. 14 of the Arbitration Act the same would apply to all 
infructuous arbitrations. Actually, the Privy Council held to the contrary viz. 
that s. 14 must be confined to proceedings which become infructuous for want 
of jurisdiction. See also the case of Maharaj Sai v. Kedar Nath’ where the 
Privy Council judgment is considered. 


6 [1954] A.LR. Bom. 309, 3.o. 56 Bom. 7 [1988] A.LR. Nag. 180, at p. 188. 
LR. 214. 
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In any event there is no justification in thinking of an arbitration as one 
continuous proceeding, no matter how many different arbitrators are appointed 
from time to time. Arbitration is not the same as a civil suit filed in a Court 
of justice nor are the changes in the arbitrators the same as the changes in the 
presiding Judge. The commencement of arbitration is therefore not the same 
as the commencement of a suit whereupon the time ceases to run, the proceed- 
ings having been initially taken within the time allowed by the law of limitation. 

Neither the Arbitration Act nor the Limitation Act, provides for any such 
exclusion of time of the whole course of arbitration. On the contrary, s. 37 
of the Arbitration Act indicates that each arbitration is to be treated as sepa- 
rate and as having a separate commencement date. It is not as if s. 37(3) is 
to be read that the arbitration commences from the date of the notice, whether it be 
calling for appointment of an arbitrator or requiring the dispute to be submitted 
to the named or designated arbitrator and that from thereon the bar of limitation 
ceases to operate until the final arbitrator makes his award or until the award 
is set aside or the arbitration agreement is superseded. On the contrary, so far 
as the end of the period of arbitration is concerned, the First Schedule to the 
Arbitration Act as made applicable by s. 3 of that Act fixes the time for making 
of the award to four months, after which the arbitrator becomes functus officio. 
Since s. 28 of the Arbitration Act empowers Court to extend the time for the 
making of the award, so in computing the duration of arbitration only the ex- 
tended time would have to be excluded and thereby the time taken for the 
application of such extension may also indirectly get excluded in the computa- 
tion of the period of limitation But it could not be said that if a new arbi- 
trator is appointed the course of the arbitration is thereby further extended. 
As above explained, each arbitration proceedings are separate proceedings. 
wherein the question of limitation could arise and the question of limitation 
has to be decided by the application of s. 87 of the Arbitration Act. Moreover, 
s. 14 of the Limitation Act, as afore explained, would not be applicable to all 
infructuous arbitration. Lastly, as held by the Bombay High Court, s. 37(5) 
of the Arbitration Act expressly provides for the rule as to the exclusion of 
time in regard to infructuous arbitration. This decision applies to subsequent 
arbitration, just as it applies to suits filed after infructuous arbitration 
proceedings. 

We may now consider some incidental questions. Does the fact that direc- 
tions may have been obtained from the Court before, during or on an arbitra- 
tion proving infructuous help to exclude the time spent in infructuous arbitra- 
tion? This question can be considered most favourably in a case where s. 20° 
of the Arbitration Act is resorted to and an agreement filed in Court and the 
order of reference is then made by the Court. Let us assume that such an ` 
appointed arbitrator dies or becomes incapable of acting at a time when the 
claim is barred by limitation. Section 20(5) provides that on an agreement 
being filed in Court the arbitration is to proceed in accordance with and is to 
be governed by the other provisions of the Act so far as they can be made 
applicable. Therefore, it is open to the party claimant to seek, in the pro- 
ceedings under s. 20 of the Arbitration Act, that there may be a fresh appoint- 
ment by the Court under the provisions of s. 8(7) (b) and s. 8(2) of the Arbi- 
tration Act. But such an appointment would indeed be a fresh arbitration, 
since 8. 8(2) merely provides that the newly appointed arbitrator ts to have 
like power to act in the reference and to make an award as if he had been 
appointed by consent of all the parties. 

Similarly, where the authority of the arbitrator is allowed to be revoked 
under s. 5 of the Arbitration Act or an arbitrator is removed under s. 11 of 
that Act, the result would be either a fresh appointment by the Court or an 
order that the arbitration agreement shall cease to have effect. Here again 
s. 12(3) of the Arbitration Act provides that the person appointed is to have 
like power to act in the reference and to make an award as if he had been 
appointed in accordance with the arbitration agreement. It will be noted that 
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ss. 8 and 12 of the Arbitration Act do not provide that the newly appointed 
arbitrator is to take the place of the original appointee nor is it provided that 
the arbitration under such fresh appointment is to be a continuation of the 
previous arbitration proceedings. 

The provisions discussed above as to fresh appointments on infructuous arbi- 
trations are of course applicable also to references without recourse to s. 20 
of the Arbitration Act. However, as regards such private arbitration under 
Chapter II of the Arbitration Act, there would not be even the semblance of 
continuity of proceedings as would be the case if an arbitration agreement has 
been filed in Court under s. 20 of the Arbitration Act. Section 29(2) re- 
quires that such an application shall be numbered and registered as a suit and 
all of the further arbitration proceedings would be in such a suit. But even 
so the point is that each arbitration (whether under Chap. II or Chap. III of 
the Arbitration Act) would be a separate proceeding and it could not be said 
that the subsequent arbitration is a continuation of the infructuous arbitration 
that preceded. it. 

A Divisional Bench of the Madras High Court in Chandanmull & Co. v. 
Mohambal® has held that s. 87(1) of the Arbitration Act refers merely to 
arbitration proceedings and not to proceedings in Court relating to arbitration. 
But could it be said, under s. 14 of the Limitation Act or otherwise, that the 
time taken in the entire Court proceedings under s. 20 or under ss. 5, 8, 11 
and 12 of the Arbitration Act, involving several infructuous arbitrations is 
to be excluded in computing the period of limitation for the claim when it 
comes to be adjudicated upon by the arbitrator finally appointed under any of 
these sections of the Act? Firstly, s. 14 of the Limitation Act has no applica- 
tion to such cases, because the time taken in such proceedings under these 
sections could not be said to have lapsed by reason of defect of jurisdic- 
tion or other cause of a like nature, including misjoinder of parties or cause 
of action. It would indeed not be a case of the arbitrator being unable to 
entertain the proceedings but on the contrary having properly entertained it 
the time had lapsed for other reasons and the arbitration became infructuous. 

It will be noticed that the Court has no power to exclude the period spent 
in infructuous arbitration references made under s. 20 of the Arbitration Act. 
. On the contrary the provisions of s. 37(5) of the Arbitration Act are of auto- 
matic application without the volition of the Court and, as aforestated, this 
provision does not apply to infrnuctuous arbitration except where an award is 
set aside or the agreement is superseded. On the other hand provisions of 
s. 14 of the Limitation Act gives the discretion to the Court in that it has to 
decide whether the infructuous Court proceedings were pursued in good faith 
or diligently. Similar discretionary provision is to be found in s. 5 of the 
Limitation Act which pertains to appeals and applications. The proceedings 
to which ss. 5 or 14 of the Limitation Act applies could be admitted at the 
discretion of the Court after the prescribed period if the appellant satisfies the 
Court that he had sufficient cause for not preferring earlier the appeal or the 
making of the application. But no such discretion is given under s. 20 of the 
Arbitration Act. 

The conclusion one comes to is that the Limitation Act read with s. 37(1) 
of the Arbitration Act, makes the bar of limitation as to claims applicable to 
all arbitrations. All arbitrations involve a partial ousting of the jurisdiction of 
the Court but this is permitted under s. 28 of the Contract Act. Arbitration 
however does not bar a suit and a claimant in an arbitration proceeding is free 
to resort to a suit and if he has resorted to arbitration which prove infructuous 
he could in an appropriate case seek an order of the Court that the arbitration 
agreement do cease to have effect and take advantage. of s. 37(5) of the Arbi- 
tration Act and have the time from the commencement of arbitration to the 
date of supersession excluded in the computation of the time preseribed. But 


8 [1953] A.I.R. Mad. 561. 
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if such a claimant persists in the resort to arbitration and by the time the final 
arbitrator is appointed his claim is time barred, there would be no scope for 
such a claimant to contend that the bar of limitation is saved except by bring- 
ing the case within the specific provisions of the statutory law. The blame 
where a claimant persists in arbitration and allows time to lapse, would be on 
the head of the claimant and if the claim is thereby barred by limitation he 
would have only to thank himself. 


NOTES ON RECENT SUPREME COURT DECISIONS. 


(NOTE 60] 


Administrative Order—Order involving civil conseguences—Such order to be made consistently 
with rules of natural justice—Oonsttiuiton of India, Art, 226-—-Whether High Court in petition 
under art, 226 can enter upon decision on question of fact. 

The State hag authority to compulsorily retire a public servant who is superannusted, 
But when that person disputes the claim he must be informed of the case of the State and the 
evidence in support thereof and he must have a fair opportunity of meeting that case before a 
decision adverse to him is taken, 

An order by the State to the prejudice of a person in derogation of his vested rights may 
be made only in accordance with the basic rules of justice and fairplay. The deciding authority 
is not in the position of a Judge called upon to decide an action between contesting parties, and 
strict compliance with the forms of judicial procedure may not be insisted upon, He is however 
under a duty to give the person against whom an enquiry is held an opportunity to set up his 

, version or defence and an opportunity to correct or to controvert any evidence inthe posses- 
sion of the authority which is sought to be relied upon to his prejudice. For that purpose the 
person against whom an enquiry is held must be informed of the case he is called upon to meet, 
and the evidence in support thereof. The rule that a party to whose prejudice an order is 
intended to be passed is entitled to a hearing applies alike to judicial tribunals and bodies of 
persons invested with authority to adjudicate upon matters involving civil consequences. It 
ia one of the fundamental rules of our constitutional set-up thatevery citizen ia protected against 
exercise of arbitrary authority by the State or its officers. Duty to act judicially would, 
therefore, arise from the very nature of the function intended to be performed; it need not 
be shown to be super-added. If there is power to decide and determine to the prejudice of a 
person, duty to act judicially is implicit in the exercise of such power. If the essentials of 
justice be ignored and an order to the prejudice of a person is made, the order is a nullity. That 
is a basic concept of the rule of law and importance thereof transcends the significance of - 
decision in any particular case. 

Under art, 226 of the Constitution of India the High Court is not precluded from entering 
upon & decision on questions of fact raised by the petition, Where an enquiry into compli- 
cated questions of fact arises in a petition under art,226 of the Constitution before the right of 
an aggrieved party to obtain relief claimed may be determined, the High Court may in appro- 
priate cases decline to enter upon that enquiry and may refer the party claiming relief to a 
suit, But the question is one of discretion and not of jurisdiction of the Court. 

(State of Orissa v. Dr. (Miss) Binapani Dei. Civil Appeal No. 499 of 1965, 
from Orissa, decided on February 7, 1967). 
[NOTE 6l] 

Oivi! Procedure Oode (Act F of 1908), Seo. 92—Sutt by idol for possession of its property 
from person in illegal possession thereof—Whether suit barred by 8,92—Right of worshipper to 
represent ¿dol to protect tts interest, 

A suit filed by an idol for possession of its property from the person who is in illegal 
possession thereof is a suit by the idol to enforce its private right. It is also a suit for declara- 
tion of the plaintiff’s title and for possession thereof and is, therefore, not a suit for one of the 
reliefs mentioned in 8.92 of the Civil Procedure Code, 1908. In either view, the suit is outside 
the purview of s.92 of the Code and, therefore, 6.92 is not a bar to its maintainability, 

It is settled law that to invoke 8.92 of the Civil Procedure Code three conditions have to be 
satisfied, namely, (i) the trust is created for public purposes of a charitable or religious nature; 
(ii) there was s breach of trust or a direction of Court is necessary in the administration of such 
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a trust; and (iii) the relief claimed is one or other of the reliefs enumerated therein, If any of 
the three conditions is not satisfied, the suit falls outside the scope of the said section, A suit by 
an idol for a declaration of its title to property and for possession of the same from the defen- 
dant, who is in possession thereof under a void alienation, is not one of the reliefs found in 8,92 
of the Code of Civil Procedure. That a suit for declaration that a property belongs to a trust 
is held to fall outside the scope of s, 92 of the Code of Civil Procedure by the Privy Council in 
Abdur Rahim v. Mahomed Barkat Al, and by the Supreme Court in Mahant Pragdasji Guru 
Bhagwandasjs v. Patel Ishwarlalbhat Narstbhat? on the ground that a relief for declaration is 
not one of the reliefs enumerated in 8.92 of the Code of Civil Procedure. $o too, for the same 
reason, a suit for a declaration that certain properties belong to a trust and for possession 
thereof from the alienee has also been held to be not covered by the provisions of s,92 of the 
Code of Civil Procedure: See Mukhda Mannudas v. Chagan Kisan*, Other decisions have 
reached the same result on a different ground, namely, that such a suit is one for the enforce- 
ment of a private right, It was held that a suit by an idol as a juristic person against persons 
who interfered unlawfully with the property of the idol was a suit for enforcement of its private 
right and was, therefore, not a suit to which 3.92 of the Code of Civil Procedure applied : 
Darshan Lal v. Shibji Maharaj Birajman‘ and Madhavrao v. Shri Omkareshvar Ghat.’ 

An idol is in the position of a minor; when the person representing it leaves it in a lurch, 
a person interested in the worship of the idol can be clothed with an ad hoo power of repre- 
sentation to protect ite interest, 

The following view of B. K. Mukherjea in “The Hindu Law of Religious and Charitable 
Trust” (2nd ed.), is justified by reason as well as by decisions, 

“An idol is a juristic person in whom the title to the properties of the endowment vests. 
But it is only in an ideal sense that the idol is the owner. It has to act through human agency, 
and that agent is the Shebait, who is, in law, the person entitled to take proceedings on ita 
behalf. The personality of the idol might therefore be said to be merged in that of the Shebait, 
Where, however, the Shebait refuses to act for the idol, or where the guit is to challenge the act 
of the Shebait himself as prejudicial to the interests of the idol, then there must be some other 
agoncy which must have the right to act for the idol. The law accordingly recognises a right 
in persons interested in the endowment to take proceedings on behalf of the idol”. 

Radhabai v. Chimnajt Bin Ramji Sali’, Zafaryab Ali v. Bakhtawar Singh’, Qnanasambanda 
Pandara Sannadht v. Nallasiva Mudaliar', Dasondhav v. Muhammad Abu Nasar’, Venkata- 
tamana v. Kasturi Ranga,’, Sri Radha Krishnajt v. Rameshwar, | Monmohan Haldar v. Dibbendu 
Prosad," approved 

Kunj Behari v. Shyam Ghand? and Artairan v. Sudersan,'4 overruled. 
(Bishwanath v. Sri Thakur Radha Ballabhji. Civil Appeal No. 780 of 1964, 
from Allahabad, decided on February 6, 1967). 
[NOTE 62] 

Constitution of India, Art.166(2)—Scope of art.166(2). 

Under art.166(2) of the Constitution of India what the authentication makes conclusive 
is that the order has been made by the Governor, But the further question as to whether, in 
making the order, the Governor hag acted in accordance with law, remains open for adjudi- 
cation, 

(M/s. Bijoya Lakshmi Cotton Mills Lid. v. The State of West Bengal. Civil 
Appeals Nos. 216 and 217 of 1964, from Calcutta, decided on January 18, 1967.) 
[NOTE 63] 

Constiiuiton of India, Art.226—A India Services (Disciplines and Appeal) Rules, 1956, 
Rules 4,5,7-—-Madras Hindu Religious and Oharttable Hndowmenis Act (Madras XIX of 1951) 
— Writ of prohibition when to be granied—Ambit of r.4(1)—Diatinotion between Corporate sole and 
Corporais aggregates, 


1 (1928) L,R. 55 I.A. 96, s.c. 30 Bom. 8 (1917) 6 L.W. 666, 

LR. 774. ® (1911) LL.R. 33 All. 660, 664. 
2 [1952] 3.C.R. 513. 10 [1917] A.LR. Mad, 112, F.B 
3 11967) Bom. 809, 8.c. 59 Bom, L.R 1144. 11 [1934] A.I.R. Pat, 584 
4 (1922) I.L.R. 45, All, 216, 12 [1949] ALR. Cal. 199 
5 (1928) 31 Bom. L.R. 192, 18 [1938] A.I.R. Pat, 394 
6 on LL.B. 8 Bom. 27. 14 [1964] ALR. Orissa 11 
7 (1888) LDR. 5 All. 497. 
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The jurisdiction for grant of a writ of prohibition is primarily supervisory and the object of 
that writ is to restrain courte or inferior tribunals from exercising a jurisdiction which they do 
not possess at all or else to prevent them from exceeding the limits of their jurisdiction. In 
other words, the object is to confine courts or tribunals of inferior or limited jurisdiction within 
their bounds. The writ of prohibition lies not only for excess of jurisdiction or for absence of 
jurisdiction but the writ also lies in a case of departure from the rules of natural justice (See 
Halsbury’s Laws of England, 3rd Edn., Vol. 11, p. 114). But the writ does not lie to correct 
the course, practice or procedure of an inferior tribunal, or a wrong decision on the merits of 
the proceedings, A writ of prohibition cannot be issued to a Court or an inferior tribunal for 
an error of law unless the error makes it go outside its jurisdiction, A clear distinction must, 
therefore, be maintained between want of jurisdiction and the manner in which it is exercised. 
If there is want of jurisdiction then the matter is coram non judics and a writ of prohibition 
will lie to the Court or inferior tribunal forbidding it to continue proceedings therein in excess 
of its jurisdiction. 

(See Rex v. North : Oakey Ex Parte", Regina v. Comptroller-General of Patents and Designs'* 
and Parisienne Basket ‘Shoes Pty. Lid. v. Whyte.) 

Rule 4(1) of the All India Services (Discipline and Appeal) Rules, 1955, does not impose 
any limitation or qualification as to the nature of the act or omission in respect of which dis- 
ciplinary proceedings can be instituted. Rule 4(1)(b) merely says that the appropriate 
Government competent to institute disciplinary proceedings ageinst a member of the Service 
‘would be the Government under whom such member was serving at the time of the commission 
of such act or omission, It does not say that the act or omission must have been committed 
in the diacharge of his duty or in the course of hia employment as a Government servant. It 
is, therefore, open to the Government to take disciplinary proceedings against a member of the 
Service in respect of his acta or omissions which cast a reflection upon his reputation for inte- 
grity or good faith or devotion to duty as a member of the Service. 

It is not necessary that a member of the Service should have committed the alleged act or 
omission in the course of discharge of his duties as a servant of the Government in order that 
it may form the subject-matter of disciplinary proceedings. In other words, if the aot or omis- 
sion is auch as to reflect on the reputation of the officer for his integrity or good faith or devotion 
to duty, there is no reason why disciplinary proceedings should not be taken against him for 
that act or omission even thongh the act or omission relates to an activity in regard to which 
there is no actual master and servant relationship. To put it differently, the test is not whether 
the act or omission was committed by the appellant in the course of the discharge of his duties 
as servant of the Government, The test is whether the act or omission has some reasonable. 
connection with the nature and condition of his service or whether the act or omission has 
cast any reflection upon the reputation of the member of the Service for integrity or devotion 
to duty as a publio servant. 

Thorefore, the act or omission of a member of the Indian Administrative Service functioning 
as Commissioner under the Medras Hindu Religious and Charitable Endowments Act, 1951, 
can form the subject matter of disciplinary proceedings provided the act or omission would 
reflect upon his reputation for integrity or devotion to duty as a member of the Service. 

There is a juristic distinction between a Corporation sole and a Corporation aggregate. 
The Corporation sole is not endowed with a separate legal personelity as the Corporation aggre- 
gate. 

No formal order is necessary to initiate disciplinary proceedings under r,4(1) of the AN 
India Services (Discipline and Appeal) Rules, 1955. 

The word “charges” in r. 7(1) of the Rules must be given a wider meaning as denoting 
the accusations or imputations against the member of the Service. 

(S. Govinda Menon v. The Union of India. Civil Appeal No. 1366 of 1966, 
from Kerala, decided on February 2, 1967). 
[NOTE 64] 

Constitution of India, Art.811—Order compulsorily retiring Government servant not con- 
taining words from which stigma on him can be inforred— Whether such order amounts to removal, 

Where an order requiring a Government servant to retire compulsorily contains express 
words from which a stigma can be inferred, that order will amount to removal within the mean- 


15 [1927] 1 K.B,491. 17 (1937-38) 59 C.L.R. 369, 
16 [1953] 2 W.L.R. 760, 765, 
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ing of art,311 òf the Constitution of India, But where there are no express words in the order 
itself whioh would throw any stigma on the Government servant, the Court cannot delve into 
Secretariat files to discover whether some kind of stigma can be inferred on such research, 


(I. N. Saksena v. The State of Madhya Pradesh. Civil Appeal No. 670 of 

1965, from Madhya Pradesh, decided on January 30, 1967). 
[NOTE 65] 

Constttution of India, Aris.358, 382, 19—Ambit and scope of ari.358. 

Article 358 of the Constitution of India which suspends the provisions of art. 19 d 
an emergency declared by the President under art.352 is in terms prospective: after the pro- 
clamation of emergency nothing in art.19 restricts the power of the State to make laws or to 
take any executive action which the State but for the provisions contained in Part III was 
competent to make or take, Article 358 however does not operate to validate a legislative 
provision which was invalid because of the constitutional inhibition before the proclamation 
of emergency, - 

All executive action which operates to the prejudice of any person must have the authority 
of law to‘support it, and the terms of art.358 do not detract from that rule. Article 858 
expressly authorises the State to take legislative or executive action provided such action 
waa competent for the State to make or take, but for the provisions contained in Part IM of 
the Constitution, Article 358 does not purport to invest the State with arbitrary authority 
to take action to the prejudice of citizens and others : it merely provides that so long as the 
proclamation of emergency subsists Jaws may be enacted, and executive action may be taken 
in pursuance of lawful authority, which if the provisions of art.19 were operative would have 
been invalid, 

(The State of Madhya Pradesh v. Thakur Bharat Singh. Civil Appeal 
No. 1066 of 1965, from Madhya Pradesh, decided on January 23, 1967). 

[NOTE 66] 

Indian Contract Act (IX of 1872), Sec.27—Negaitve covenant whereby employes bound to 
serve employer exclusively during period of contraci— Whether such covenant resiraint of trade— 
Applicability of rule of severance vis-a-vis negative covenanis, 

Negative covenants operative during the period of the contract of employment when the 
employee is bound to serve his employer exclusively are generally not regarded as restraint of 
trade and, therefore, do not fall under 5.27 of the Indian Contract Act, 1872, A negative 
covenant that the employee would not engage himself in a trade or business or would not get 
himself employed by any other master for whom he would perform similar or substantially 
similar duties is not, therefore, a restraint of trade unless the contract is unconscionable or 
excessively harsh or unreasonable or one sided as in the case of W., H, Milsted & Son, Lid, v. 
Hamp And Ross And Glendinning, Lid.18 

The Courts have a wide discretion to enforce by injunction a negative covenant. 

The rule against severance applies to cases where the covenant is bad in law and it is in 
such cases that the Court is precluded from severing the good from the bad. But there is 
nothing to prevent the Court from granting a limited injunction to the extent that is necessary 
to protect the employer's interests where the negativo stipulation is not void. 

(Niranjan Shankar Goltkari v. The Century Spinning and Manufacturing 
Co. Lid, Civil Appeal No. 2103 of 1966, from Bombay, decided on January 17, 
1967). 

[NOTE 67} 

Oriminal Procedure Code (Act V of 1898), Sec. 437— Whether express order of discharge by 
magisirats necessary for applicability of 8.437. 

There is nothing in the language of 8.437, Criminal Procedure Code, 1898, from which it 
could be said that the power of the Sessions Court under that section can be exercised only 
when the Magistrate has made an express order of discharge. The section does not contem- 
plate that an express order of discharge should be made in a case where upon the same facta it 
is possible to say that though no offence exclusively triable by a Court of Session is made out, 
an offence triable by a Magistrate ig nevertheless made out and the Magistrate thereafter pro- 
ceeds with the trial of that offence, 


18 (1927) W.N. 233. 
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Krishna Reddi v, Subbamma™ and In re Nalla Baligadu,?° approved. 
Nahar Singh v. The Stais ® and Sambhu Charan v. The Siaie,™ overruled. 
(Remekbal Tiwary v. Madan Mohan Tiwary. ‘Criminal Appeal No. 213 of 
1964, from Patna, decided on January 17, 1967.) 
[NOTE 68] 

Gratutity—Qualifying period for payment of, on resignation and dismissal of workman for 
misconduct. 

A workman ghould not be entitled to any gratuity on resignation only after five years of 
ompleted and confirmed service and that in case of resignation this period should be raised to 
ten years, A workman, who is dismissed for misconduct, should be entitled to receive gratuity 
only after completion of 15 years of service, and further that, in cages where the misconduct 
for which the workman is dismissed entailed financial loss to the company, the company would 
be entitled to set off the loss from the amount of gratuity payable. 

Gratuity cannot be put on the samo level as wages. It is paid to a workman to ensure 
good conduct throughout the period he serves the employer, “Long and meritorious service” 
must mean long and unbroken period of service meritorious to the end. Ag the period of ser- 
vice must be unbroken, so must the continuity of meritorious gervice be a condition for enti- 
tling the workman to gratuity. If a workman commits such misconduct as causes financial 
loss to his employer, the employer would under the general law have a right of action against 
the employee for the loss caused and making a provision for withholding payment of gratuity 
where such logs cauged to the employer does not seem to aid to the harmonious employment of 
labourera or workmen. Further, the misconduct may be such as to undermine the discipline 
in the workers—a cage in which it would be extremely difficult to assess the financial loss to the 
employer. 

P Garment Cleaning Works v. Its Workmen,™ doubted. 
(Calcutta Insurance Lid. v. The Workmen. Civil Appeal No. 1185 of 1965, 
decided on February 6, 1967). 
[NOTE 69] 


Hindu law—VJoint family property— Whether father by will can turn such properiy into ab- 
soluis property of son—Indian Succession Act (XXXIX of 1925), Seo. 108—Eleotion when arises. 

A father cannot turn joint family property into absolute property of his son by merely 
making a will, thus depriving sons of the gon who might be born thereafter of their right in the 
joint family property. The share which a co-sharer obtains on partition of ancestral property 
is ancestral property as regards his male issues, They take an interest in it by birth whether 
they are in existence at the time of partition or are born subsequently, If that is so and the 
character of the ancestral property does not change go far as sons are concerned even after 
partition, that character cannot change merely because the father makes a will by which he 
gives the residue of the joint family property (after making certain bequests) to the gon. 

Election under 8,180 of the Indian Succession Act, 1925, would only arise where the legatee 
-derives some benefit from the will to which he would not be entitled except for the will. In 
such a case he has to elect whether to confirm the will or dissent from it, But where there is 
no question of the legatee deriving any benefit from the will to which he would not be entitled 
-except for the will, the fact that he confirms the will and accepts what the will provides would 
not amount to election, for he would have in any case got what the will gave him. Thus election 
only arises where the legatee has to choose between his own property which might have been 
willed away to somebody else and the property which belongs to the testator and which the 
testator has given to the legatee by the will. 

(Valliammai Achi v. Nagappa Chettiar. Civil Appeal No. 806 of 1964, from 
“Madras, decided on January 23, 1967). 
[NOTE 70] . 

Indusirial Disputes Act (XIV of 1947), Seca. 10(1)(0), 10(1)(d). 

It is not necessary that the order of reference made under s.10(1}(c) of the Industrial 
-Digputes Act, 1947, should expressly state that it is because of the first proviso to s,10(Z)(d) 
of the Act that reference is being made to a Labour Court, and if the reference can be justi- 
-fied on the facts, there is nothing in the Act which makes guch a reference invalid. 


19 (1901) LL.R, 24 Mad.136, 22 (1956) 60 C.W.N. 708, 
20 [1953] A.L.R. Mad. 801, F.B. 23 [1981] 1 L.L.J. 513. 
21 [1952] ALR, All. 231, F.B. 
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There is a difference in the import of the words “interested” and “affected”. The Union 
which sponsors the cause of an individual workman is interested in the dispute but the work- 
men who are members of the Union are not necessarily affected by the dispute. Therefore, 
the first proviso to 8,10(1)(d) of the Act is applicable to a case where a Union sponsors the cause 
of an individual workman in a dispute regarding the validity of hia transfer and his consequent 
removal from service, 

(Workmen of Sri Ranga Vilas Motors (P) Lid. v. Sri Ranga Vilas Motors 
(P) Ltd. Civil Appeal No. 1065 of 1965, from Mysore, decided on February 


1, 1967). 
[NOTE 71] 

Bombay Industrial Relations Act (Bom. XI of 1947}, Seo. 72A—Constitution of India, Art. 
14— Whether 3.73.4 ultra vires art. 14, 

Section 73A of the Bombay Industrial Relations Act, 1946, is not ulira vires art. 14 of the 
Constitution of India on the ground that it grants a right to the Union to make a reference to 
the Industrial Court, while no guch right is granted to the employers, 

Section 73A of the Act was required only to fill up a gap which.would have existed, leaving 
no remedy to a Union to obtain arbitration of a dispute if the employers did not agree to that 
arbitration, and no similar right was required to be conferred on the employera who, under the 
other provisions of the Act, could always obtain a reference of the dispute to arbitration by 
making a submission under 8,66 of the Act which the Union was bound to agree to, 

(The Ahmedabad Mill Owners’ Association v. I. G. Thakore. Civil Appeal 
No, 490 of 1965, from Gujarat, decided on January 20, 1967). 
[NOTE 72] 

Quast-judicial or administrative order—Order based on several grounds—Some grounds found, 
non-existent or irrélevanti—When such order can bs sustained—Ctiy of Nagpur Corporation Act 
(O.P. & Berar Act II of 1950), Seo. 408. 

An administrative or quasi-judicial order based on several grounds, all teken together, 
cannot be sustained if it be found that some of the grounds are non-existent or irrelevant, and 
there is nothing to show that the authority would have passed the order on the basis of the 
other relevant and existing grounds. On the other hand, an order based on several grounds 
some of which are found to be non-existent or irrelevant, can be sustained if the Court is satis- 
fied that the authority would have passed the order on the basis of the other relevant and exist- 
ing grounds, and the exclusion of theirrelevant or non-existing grounds could not have affected 
the ultimate opinion or decision. 

An order passed under 8,408 of the City of Nagpur Corporation Act, 1948, is liable to be 
set aside on a writ petition if no reasonable person on a proper consideration of the materials 

“before the State Government could form the opinion that the corporation “is not competent to 
perform, or persistently makes default in the performance of the duties imposed on it by or 
under this Act or any other law for the time being in force, or exceeds or abuses its powers”, 
Likewiso, the order is liable to be set agide if it was passed in bad faith or if in a case which was 
not one of emergency, due opportunity to show cause was not given to the Corporation. In all 
such oases, the order is in excess of the statutory power under 8.408 of the Act and is invalid. 

(The State of Maharashtra v. Babulal Kriparam Takkamore. Civil Appeal 
No. 2840 of 1966, from Bombay, decided on February 2, 1967). 
[NOTE 73] 
Representation of the People Act (XLIII of 1951), Seca. 150, 84, 98—Scope and affect of 3.150, 
The provisions of 5.150 of the Representation of the People Act, 1951, must be interpre- 
ted in the context of 8.84 and 98(c) and other relevant provisions of Part III of the Aot. 

The Election Commission is not bound immediately to call upon the Assembly consti- 
tuency to elect a person for the purpose of filling the vacancy caused by the resignation of a 
returned candidate againat whom an election petition has been filed. Itis open to the Election 
Cornmisgion to await the result of the election petition and thereafter decide whether a bye- 
election should be held or not. If the election petition is ultimately dismissed or if the election 
is set aside but no further relief is given, a bye-election would follow. If, however, the person 
who has filed the election petition or any other candidate is declared elected the provisions of 
8, 150 of the Act cannot operate at all because there is no vacancy to be filled. 

(D. Sanjeevayya v. The Election Tribunal, Andhra Pradesh. Civil Appeal 
No. 1 of 1967, from Andhra Pradesh, decided on January 27, 1967). 
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GLEANING. 


CONFLIOTING ĪNTEREST 


Somm of the most difficult problems of a solicitor’s professional life arise 
where the interests of different clients conflict. There is difficulty in such cir- 
cumstances not because the underlying principle is not clear; it is, indeed, 
self-evident that where the interests of two individuals conflict, the same soli- 
citor cannot give to them both the full and frank advice a solicitor is expected 
to give to a client, while at the same time preserving the confidentiality he is 
required to observe in relation to the knowledge he has gained im the conduct 
of a client’s business. That principle does not, however, prevent a solicitor from 
acting for two individuals whose interests are different, but i in aceord. Indeed, it 
is often to their advantage to be represented by the same solicitor. Difficulties 
may nevertheless arise because people’s circumstances change and accord rapidly 
gives place to conflict, so that a solicitor who has acted throughout in the best 
interests and to the great advantage of two individuals may as a result of 
their conduct, and not his, find himself in a position where he cannot act for 
one established client without jeopardising the interests of another. The danger 
of allowing such a situation to drift beyond the point of no return is all the 
greater because a conscientious solicitor naturally feels reluctant to appear to 
“abandon” a client; especially since, even though that course may be in the 
client’s best interests, the person concerned may not see it in that light. 


A further reminder of the danger of being dilatory in grasping this parti- 
cular nettle is to be found in a case which recently came before Mr. Justice 
Lyell in the Queen’s Bench Division (Neushul v. Mellish & Harkavy, The 
Times, October 11, 1966). The plaintiff, a widow, had lent money to a third 
party, an American she had known for some time as a man of apparent wealth 
and influence, who had given her some indication of his intention to marry 
her, although, as Mr. Justice Lyell remarked, ‘‘after the fashion of his kind 
he made no firm commitment’’. The plaintiff raised a sum of £4,000 (at a very 
high rate of interest) on the security of her own house, and lent it to her 
reluctant suitor. No part of the loan was repaid and she was in great dificul- 
ties when the time came for her to settle with her creditors. She brought an 
action to claim damages from the solicitor who had acted for her in the raising 
of the loan. He had also had business dealings with the man to whom she lent 
the money, and knew him quite well. The solicitor had failed, Mr. Justice 
Lyell found, to warn the plaintiff that the man concerned was untrustworthy ; 
nor had he told her any of the facts he knew about him or explained their 
implications. The plaintiff was accordingly awarded substantial damages. It 
was a bad case and not one in which the solicitor concerned was pvertaken by 
events he could not reasonably have foreseen, but it illustrates how easily, in 
different circumstances, a solicitor might set out on a course ending in disaster. 
The right course in such a case, Mr. Justice Lyell said, was for a solicitor to 
ccase to act for A. if he proposed to continue to act for B. He should do so 
for his own sake, and also in order that A. might be independently advised. 
If, however, the solicitor chose not to take that course, ‘‘he was under a duty to 
advice A. on the basis of all the knowledge he in fact had”. That he gained 
some of that knowledge while acting for B. ‘‘could be no excuse”. What the 
case we have been discussing does indicate clearly is the extent to which a client 
has to be protected, even against himself. For the plaintiff in that case did not, 
as Mr. Justice Lyell remarked, ‘‘seem to have thought it in any way odd that 
a wealthy business man with interests in many parts of the world should have 
required to borrow from a widow with whom he was contemplating marriage.” 
—N.L.dJ. 


Pie. ~ 
Bombay Law Reporter -> 


es JOURNAL 
May, 1967. 


pO TEs ON RECENT SUPREME COURT DECISIONS. 


NOTE 74 : 
“Arbitration Act (X of 1940), Keos. 80 nite Oped to award raising grounds falling within 
8,30— Whether such objection can be heard tf made beyond period of limitation. 
Where an objection to an award raises grounds which fall squarely within 8. 80° of. the 
Arbitration Act, 1940, that objection cannot be heard by the Court and cannot be treated as 
an application for sétting aside the award unless it is made within the period of limitation, 


(Mohan Lal v. Sunder Lal. Civil Appeal No. 990 of 1964, from Allahabad, 
eded on March 9, 1967). 


[NOTE 75] 

Bombay Town Planning Act (Bom. XXVII of 1955)—Oonstitution of. India,’ Seventh 
Schedule, List II entry 18, List III entry 20; arte. 19, 14, 31—Whether State Legislature com- 
petent to pass Bom, Ac XXVII of 1956-—Act whether violative of arts, 14, 19(1),(£) & (8) and 
31—-Prinotples to be considered in applying arts, 14 & 19, 

The competence of the State Legislature to enact the Bombay Town Planning Act, 1954; 
can be rested éither on entry No, 18 of List I, or on Entry No. 20 of List IM, of the Seventh 
Schedule to the Constitution of India. 

_ The Bombay Town Planning Aot, 1954, imposes only reasonable restrictions and, there- 
fore, is valid under art.+19(Z) (f) of the Constitution. The Act is also not violative of arts. 
14 and 31 of the Constitution, . 

. A fundamental right to- acquire, hold and dispose of property, can be controlled us ‘the 
State only by making a law imposing, in the interest of the general public, reasonable res- 
trictions on, the exercise of the said right. Such restrictions on the exercise of a fundamental 
right shell not be arbitrary, or excessive, or beyond what is required in the interest of the 
general public. The reasonableness of a restriction shall be tested both from substantive 
and procedural aspects. If an uncontrolled or unguided power is conferred, without -any 
reasonable and proper standards or limita being laid down in the enactment, the: statute may 
be challenged as discriminatory. 


(Maneklal Chhotalal v. M. G. Makwana. Writ Petition No, 64 i 1966, de: 
cided on March 2, 1967). 4 
[NOTE 76) 

’ Certiorari, writ of—When such writ will not be PEIE TET P of India, Arti 236. 

The issue of a writ of certiorari is largely a matter of sound discretion. The: writ will 

not be granted if there is such negligence or omission on the part ot the applicant to assert 

his right as, taken in conjunction with the lapse of time and other circumstances, causes pré- 

judice to the adverse party. The principle is to a great extent, though not -identical with, 

similar to the exercise of discretion in the Court of Chancery. The principle has been clearly 
stated by Sir Barnes Peacock in Lindsay Petroleum Company v. Hurd, as follows :— 

“Now the doctrine of laches in Courts of Equity is not an arbitrary or a technical 
doctrine, Where it would’ be” practically unjust ‘to give a remedy, either because” the 
party has, by hie conduct, done that which might fairly be regarded as equivalent to'a 
waiver of it, or where by his conduct and neglect he has, though perhaps not waiving 
that remedy, yet put.the other party in a situation in’ which it ‘would not be reasonable 
to` place him if the remedy were afterwards to be asserted, in either of these cases, 
lapse of time and delay are most material. But in every case, if an argumént against 
relief, which otherwise would be just, is founded upon ‘mere delay, that delay of course 
not amounting to a-bar by any statute of limitations,-the validity of that. defence must 
be tried upon principles substantially equitable. Two Set always. Hopoi 


1 (1874) L.R. 5 P.O, 221, 
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in such casea, are, the length of the delay and the nature of the acts done during the 
interval, which might affect either party and cause a balance of justice or injustice in 
taking the one course or the other, so far as relates to the remedy.” 


(The Moon Mills Lid. v. M. R. Meher. Civil Appeal No. 22 of 1966, from 
Bombay, decided on February 28, 1967). 
[NOTE 77] 

Civil Procedure Code (Act V of 1908), See. 92—Nature of interest of person entitling him 
fo sue under s. 92, 

"The bare possibility, however remote, that a Hindu might desire to resort to a parti- 
cular temple gives him an interest in the trust appears to defeat the object with which the 
Legislature inserted these words in the section [s. 92, Civil Procedure Code]. That object 
was to prevent people interfering by virtue of this section in the administration of chari- 
table trusts merely in the interests of others and without any real interests of their own,” 
This view of the Privy Council regarding the nature of the interest a person must have in 
order to entitle him to institute a suit under 8.92 of the Code, expressed in Vaidyanatha Ayyar 
vy. Swaminatha Ayyar?, agreed with. 

(Mahant Harnam Singh v. Gurdial Singh. Civil Appeal No. 1877 of 1966, 
from Punjab, decided on February 24, 1967). 
[NOTE 78] 

Osvtl Procedure Code (Act V of 1908), O.XXXIV—Preliminary and final decrees in mori- 
gage suits—Hffect of appellate decres, confirming, reversing or modifying preliminary decree, 

If in appeal the prelimmary mortgage decree is reversed, the final decree must fall to 
the ground for there is no preliminary decree thereafter in support of it. It is not necessary 
in such a case for the defendant to go to the Court passing the final decree and ask it to set 
aside the final decree. Even if the defendant does not make an application to the Court 
for setting aside the final decree within three years because the preliminary decree has been 
reversed, the decree-holder cannot get the right to execute tho fins] decree which has no 
preliminary decree in support of it. If an execution petition is male on such a final decree 
even though more than three years after the decree in appeal has been reversed, the defen- 
dant has simply to ask the Court where the execution petition is made to refuse to execute 
the decreo on the ground that the preliminary decree in support of it has been set aside, In 
such a case it is the duty of the exeonting Court to take note of the fact that the preliminary 
decree in support of the final decree has been reversed and it should refuse to execute the 
final decree even though the fact is brought to its notice more than three years after the decree 
in appeal reversing the preliminary decree. In such a case no question of limitation arises. 

Where the preliminary decree has been, confirmed in toto and the appeal therefrom has 
been, dismissed, there is no change whatever to be made in the fina} decree, for that decree 
already provides for subsequent interest after the date of the preliminary decree and for 
subsequent costs, charges and expenses. Therefore, in such circumstances if the final decree 
has already been prepared before the judgment in appeal from the preliminary decree, there 
is nothing more to be done and the final decree as it stands needs no amendment, The 
decree-holder in such a case need not apply for a fresh final decree and can execute the final 
decree already passed in the meantime. In such cases where a final decree has been passed 
in the meantime while an appeal from the preliminary decree is pending, it is well to remember 
the observations of Rankin O. J. in Valebbali v. Abdul Aziz? that the existence of the final 
decree ought to be brought to the notice of the appellate court in all cases and that it ia the 
duty of the appellate court to give directions with respect to the final decree if it considers 
necessary. 

Jn a case where an appesl from the preliminary decree is dismissed and the preliminary 
decree is confirmed in tote, it does not follow that the period of payment allowed in the trial 
Court’s decree is extended automatically even though a final decree has been passed in the 
mean time, It is the duty of the appellate Court to indicate when dismissing the appeal 
from a preliminary decree i toto whether the time for payment is to be extended and, if it 
does not do so, the original time granted for the purpose must stand, 

Rukhmabai v. Krishnarao,‘ approved. 
Cases whore there has been variation by the appellate Court in appeal from the preli- 


2 (1924) L.R. 51 I.A. 282. 4 [1952] Nag. 243, F.B. 
3 (1830) I-L.R. 67 Cal. 1018, F.B. 
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minary decree are of two kinds; firstly, the amount fixed for redemption may be inoreased, ot 
secondly, it may be reduced. In the first case the matter stands on exactly the same footing 
as in the case where the appeal from the preliminary decree by the defendant is dismissed 
tn toto. However, in the second case, where variation is in favour of the defendant and the 
amount fixed for redemption is reduced, a question may arise whether the period for redem- 
ption can be said to have been extended for six months or such other time as may be provided 
in the preliminary decree under appeal but beginning from the date of the decree in appeal. 
In, such a case it is the duty of the appellate Court when it is reducing the amount payable 
for redemption to fix some time for the purpose in the interest of justice, But it ia not 
bound to do so and if it does not do so, the original time fixed in the preliminary decree stands 
even though the amount for redemption may have been reduced. Even where there has 
been a variation in the decree, the final decree, if passed in the meantime, requires no formal 
amendment in view of the form in which a final decree for sale is prepared. All that 
happens is that where the preliminary decree is varied one way or the other, the final decree 
which is entirely depending on the preliminary decree stands varied by its own terms in 
accordance with the terms of the preliminary decree passed in appeal. It is the duty of the 
executing Court when it is executing the final decree passed in the meantime to see that tho 
oxecution is in accordance with the preliminary decree passed in appeal which is the support 
of the final decree. The only exception to this is a case where the appellate Court gives 
specific direction for the preparation of a fresh preliminary decree or gives further time after 
the decree in appeal from the preliminary decree, In such a case a fresh preliminary decree 
may have to be drawn up to be followed by a fresh final decree, 
Ram Nath v. Deoki Nandan Krishna’, Abdul Jalil v. Amar Chand Pawl’ and Mewa 
Singh v. Tara Singh,” overruled, 
Periakaruppan v. Venugopal’ and Subba Rao v. Kesavayya,* approved. 


(Sital Parshad v. Kishori Lal. Civil Appeal No. 855 of 1964, from Panjab, 
cleeided on March 6, 1967). 
[NOTE 79] 
Oonsittution of India, Arts. 19(1)(g), 19(6)—Dealing in liquor whether business, 
Dealing in liquor is business and a citizen has a right to do business in that commodity; 
but the State can make a law imposing reasonable restrictions on the said right, in public 
interests. 


(Krishan Kumar Narula v. The State of Jammu and Kashmir. Civil Appeals 
Nos. 65 and 66 of 1967, from Jammu and Kashmir, decided on March 1, 1967). 
(NOTE 80] 

‘Execution—Order of stay in execution matier—Whether such order takes affect immediately 
tt is passed-—Hffect of stay order and an order of injunction—Power of executing Court to aet 
aside proceedings taken between stay order and when such order brought to tts notice—Civil Pro- 
cedure Code (Act V of 1908), Sec. 151; O.XLI, 1.6. 

_ An order of stay in an execution matter is in the nature of æ prohibitory order and in 
addressed to the Court that is carrying out execution, It is not of the same nature as an order 
allowing an appeal and quashing execution proceedings, That kind of order takes effect 
immediately it is passed, for such an order takes away the very jurisdiction of the Court exe- 
outing the decree as there is nothing left to execute thereafter, But a mere order of stay of 
execution does not take away the jurisdiction of the Court, All that it does is to prohibit 
the Court from proceeding with the execution further, and the Court unless it knows of the 
order cannot be expected to carry it out. Therefore, till the order comes to the knowledge 
of the Court its jurisdiction to carry on execution is not affected by a stay order which must 
in the very nature of things be treated to be e prohibitory order directing the executing Court 
which continues to have jurisdiction to stay its hand till further orders, It ig clear that as 
soon as a stay order is withdrawn, the executing Court is entitled to carry on execution and 
there is no question of fresh conferment of jurisdiction by the fact that the stay order haa 
been withdrawn. The jurisdiction of the Court is there all along. The only effect of the 
atay order is to prohibit the exeenting Court from proceeding further and that can only take 

5 ER All. 40. 8 [1947] Mad. 182. 


6 (1913) 18 C.L.J. 223, 9 [1955] ALR. A.P. 254. 
7 [1933] A.I.R. Lah, 859. 
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effect when ‘the executing Court has knowledge of the order. The executing Court may have 
knowledge of the order on the order being communicated to it by the Court passing the 
stay order or the executing Court may be informed of the order by one party ot the other 
with an affidavit in support of the information or in any other way. As soon, therefore, as 
the executing Court has come to know of the order either by communication from the Court 
passing the stay order or by an affidavit from one party or the other or in any other way, the 
pxecuting Court cannot proceed further and if it does so it acts illegally. No action for con- 
tempt .can be taken against an exesuting Court, if it carries on execution in ignorance of the 
order of stay and this shows the necessity of the knowledge of the executing Court before 
its jurisdiction can be affected by the order. 


In effect, therefore, a stay order is more or leas-in the same position:as an order of injun- 
ction with one difference. An order of injunction is generally issued to a party and it is for- 
bidden from doing certain acts, It is well settled that in such a case the party must have 
knowledge of the injunction order before it could be penalised for disobeying it. Further 
it ia équally well settled that the injunction order not being addressed to the Court, if the 
Court proceeds in contravention of the injunction order, the proceedings are not a nullity. 

In the case of a stay order, as it is addressed to the Court and prohibits it from proceeding 
further, as soon as the Court has knowledge of the order it is bound to obey it and if it does 
not, it acts illegally, and all proceedings taken after the knowledge of the order would be a 
nullity. That is the only difference between an order of injunction to a party and an order 
of-stay to a Court, In both cases knowledge ‘of the party concerned or of the Court is necessary 
before the prohibition takes effect. 


Thotigh the Court which is carrying on execution is not deprived of the jurisdiction the 
moment a stay order is passed, even though it has no knowledge of it, this does not mean 
that when the Court gets knowledge of it, it is powerless to undo any possible injustice that 
might “havé been caused to the party in whose favour the stay order was passed. during the 
period till the Court has knowledge of the stay order. Section 151 of the Code of Civil Pro- 
cedure would always be available to the Court executing the decree, for in such a case, when 
the stay order is brought to ite notice, it can always act under s. 151, and set aside steps 
taken between the time the stay order was passed and the time it was brought to its notice, 
if that is necessary in the ends of justice and the party concerned asks it to do so, Therefore, 
the Court executing the decree cannot be deprived of its jurisdiction to carry on execution 
till it has knowledge of the stay order. The Court has the power to set aside the proceedings 
taken between the time when the stay order was passed and the time when it was brought to 
ite ‘notice, if it is asked to do so and it considers that it is necessary in the interests of justice 
that the interim proceedings should be set aside. But that can only be done by the Court 
which has takèn the interim proceedings in the interest of justice under 8,151 of the Code of 
Civil Procedure provided the order is brought to its knowledge and a prayer is made to set aside 
the interim proceedings within a reasonable time, Otherwise the interim proceedings -are 
not @ nullity and in the absence of such exercise of power by the Court executing the decree 
_ under 8.151, they remain good for:all purposes. 

What is said about execution proceedings above applies with greater force to stay ordera 
passed in transfer applications. In the case of execution proceedings at any rate there is an 
appeal in which a stay order is passed; the transfer proceedings are collateral proceedings 
and even though the superior-authority may have the power to stay it cannot deprive the 
inferior authority having jurisdiction of that jurisdiction, unless the inferior authority is 
apprised of the order by the superior authority, 

Hukum Chand Boid v. Kamalanand Singh), Iiakat Mian v. Padampat Stnghania%, 
Din Dyal Ram v. Union of India™, and Parsotam Saran v, Barhma Nand, overruled. 

“  Bessesswari Ohowdhurany v. Horro Sundar Mozumdar't, Venkatachalapatt Rao v. 
Kameswaramma™ and Alikutiy v. Alikuity'®, approved. 


(Mulraj v. Murti Raghunathji Maharaj. Civil Appeal No. 1938 of 1964, 
from Allahabad, decided on March 2, 1967). 


10 "(1905) LL.R. 83 Cal. 927... 14 (1892) 1 C.W.N. 226. 
11 [1951] A.LB. Pat. 130, F.B: 15 (1917) LL.R. 41 Mad. 151. 
12 [1954] A.LR. Punj. 46.°° -> 16 [1960] Ker. 528, Bird 


13 [1927] A.I.R. All. 401. 
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; [NOTE 8i] 

High Oourt—Powers of, in’ appeal from acquittal — Witnesses in murder trial—Decision 
in trial based on examining interrelation of witnesses whether jurstifiable. 

The powers of the High Court in an appeal from an acquittal aro in no way diffrent 
from those in an appeal from a conviction, The High Court can consider the evidence and 
weigh the probabilities. It can accept evidence rejected by the Sessions Judge and reject 
evidence accepted by him, unless the Sessions Judge relied upon his observations of tho 
demeanour of a particular witness. In departing from the conclusions of the Sessions Judge 
the High Court must pay due attention to the grounds on which the acquittal is based and 
repel those grounds satisfactorily, bearing in mind always that an accused starts with a 
presumption of innocence in his favour and this presumption cannot certainly be less strong 
after the acquittal. If these matters are properly kept in view and the acquittal is revorsed, 
there can be no objection because our criminal jurisdiction empowers the High Court to 
reverse an acquittal, 

In a trial for murder an inqiury into the interrelation of the witnesses is of value up to a 
point but is not conclusive because there is no crime proved in small village communities where 
some kind of relationship cannot be established between witnesses and the victim and some 
petty quarrel shown to have taken place in the past between, some of the witnesses and tho 
acoused. To decide a case on the basis of such circumstances, unless they are of great or 
signiflcant magnitude, is to place reliance on collateral circumstances at the expense of direot 
evidence of guilt which really matters, The first serves as a check upon tho lattor but no 
more, 

(Sher Singh v. The State of Utter Pradesh. Criminal Appeal No. 191 of 
1964, from Allahabad, decided on February 23, 1967). 
[NOTE 82] 

Indian Limitation Act (IX of 1908), Art. 164—“‘Knowledgs of decree”, meaning of 
cupression, 

The expression “knowledge of the decree” in art. 164 of the Indian Limitation Act, 1908 
means knowledge of the particular decree which is sought to be set aside. When the sum- 
mons was not duly served, limitation under art. 164 does not start running against tho de- 
fendant because he has received some vague information that some decreé has been passed 
against him. It is a question of fact in each oase whether the information conveyed to the 
defendant is sufficient to impute to him knowledge of tho decree within the meaning of art, 
164, The test of the sufficiency is not what the information would mean to a stranger, but 
what it meant to the defendant in the light of his previous dealings with the plaintiff and the 
facts and circumstances known to him. If from the information conveyed to him the de- 
fendant has knowledge of the decree sought to be set aside, time begins to run against bhim 
under art. 164. It is not necessary that a copy of the decree should be served on the defen- 
dant, It is sufficient that the defendant has knowledge of the material facts concerning the 
decree, so that he has a clear perception of the injury suffored by him and can take effective 
steps to set aside the decree. : 

Pundlick v. Vasantrao!” and Bapurao Siiaram v. Sadbu Bhiva!!, approved. 

(Panna Lal v. Murari Lal. Civil Appeal No. 866 of 1964, from Allahabad, 
decided on February 27, 1967). 
i [NOTE 83] 

Motor Vehicles Act (IV of 1939), Seos. 42(1), 123, 2(18), 2(16), 2(25)—Motor Vehiole 
ocoastonally used for carrying passengers for hire or reward—Whether vehicle could be regarded 
as transport vehicle and permit under 8.42(1) necessary. 

The combined effect of 8,42(I) of the Motor Vehicles Act, 1939 and the definitions of a 
‘motor vehiole’, a ‘public service vehicle’ and a ‘transport vehicle’ contained in the Act is 
that if a motor vehicle is used as a transport vehicle, the owner who so uses it or permits 
it to be so used is required to obtain the necessary permit, It is the use of the motor 
vehicle for carrying passengers for hire or reward which determines the application of 8.42(Z). 
Therefore, whenever it is so used without the permit, there is an infringement of the sub- 

17 (1809) 11 Bom. L.R. 1290. Bom. L.R. 74. 
18 (1922) I.L.R.47 Bom. 485, s.c. 25 
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Even if a motor vehicle is occasionally used for carrying passongers for Hire or reward 
it must bo regarded when so used as @ public service vehicle and therefore a transport vehicle 
and if it is so used without the necessary permit such use would be in breach of s.42(2) and the 
owner who uses it or permits it to be so used would be liable to be punished under s,42(1) 
read with 8,123. 

B. S. Usman Sahab v. The State of Mysore and Javaramv. The State of Mysore”, overruled. 

Publio Prosecutor v. Captain R. Rajagopalan™, approved. 
(State of Mysore v. Syed Ibrahim. Criminal Appeal No. 10 of 1965, from 
Mysore, decided on February 21, 1967). 
[NOTE 84] 

Representation of the People Act (XLIII of 1951), Sec. 123—“Offer of bribery”, what 
constituies—-TVhether necessary that spécifio amount should be mentioned in offer. 

When considering the scope of the words “offer of bribery” in the Election Law, a 
narrow construction should not be placed on that expression. In fact, the scope of that 
expression should be extonded in order to ensure that elections are held in an atmosphere of 
absolute purity, and a wide meaning should be given to the expression “offer of bribory.” 

The proposition that an offer of bribery cannot be held to be such unless a specific 
amount is mentioned in the offer, cannot be accepted. The mere fact that a candidate goes 
and offera some money is enough to show that he has already made his offer to corrupt the 
voter and secure his vote, though there may still be a possibility that, if subsequently the 
negotiations as to the precise amount to be paid as a bribe fail, he may not actually succeed. 
in his objective, 

(Rajendra Prasad Jain v. Sheel Bltadra Yajec. Civil Appeal No. 1454 of 
1966, from Patna, decided on February 28, 1967). 
[NOTE 85] . 

Rule of law—Disoretion—Disoretion conferred upon eweoutive authorities how to be exer- 
cised—Constitution of India, Art. 16. 

The absence of arbitrary power is the first essential of the rule of law upon which our 
whole constitutional system is based. In a system governed by rule of law, discretion, when 
conferred upon executive authorities, must be confined within clearly defined limits. The 
rule of law from: this point of view means that decisions should be made by the application 
of known principles and rules and, in general, such decisions should be predictable and the 
citizen should know where he is, If a decision is taken without any principle or without 
any rule it is unpredictable and such a decision is the antithesis of a decision taken in accor- 
dance with the rule of law. (See Dicey—“Law of the Constitution”—-Tenth Edn., Intro- 
duction cx). “Law has reached its finest moments;” stated Douglas, J. in Untied, States v. 
Wunderlich**, “when it has freed man from the unlimited discretion of some ruler...... 
Where discretion is absolute, man has always suffered.” It is in this sense that the rule of 
law may be said to be the sworn enemy of caprice, Digcretion, as Lord Mansfield stated it 
in classic terms in the Case of John Wilkes,23 “means sound discretion guided by law. It 
must be governed by rule, not by humour : it must not be arbitrary, vague, and fanoiful,”’ 

Under art. 16 of the Constitution of Indie, there shall be equality of opportunity for 
all citizens in matters relating to employment or appointment to any office under the State 
or to promotion from one office to a higher office theréunder, Article 16 of the Constitution 
is only an incident of the application, of the concept of equality enshrined in art. 14 thereof. 
It gives effect to the doctrine of equality in the matter of appointment and promotion, It 
follows that there can be a reasonable classification of the employees for the purpose of 
appointment or promotion, The concept of equality in the matter of promotion can be pre- 
dicated only when, the promotees are drawn from the same source. If the preferential treat- 
ment of one aource in relation to the other is based on the differences between the said 
two sources, and the said differences have a reasonable relation to the nature of the office or ` 
offices to which recruitment is made, the said recruitment can legitimately be sustained on the 
basis of a valid classification, 

(S. G. Jaisinghani v. Union of India. Civil Appeal No. 1038 of 1965 with 
Writ Petition No. 5 of 1966, from Punjab, decided on February 22, 1967). ; 


19 [1959] Mysore L.J. 388. í * 22 (1951) $42 U.S. 98, 96 L.ed. 114, 
20 [1962] Mysore L.J. 382. 23 (1770) 4 Burr. 2528, at p. 2539. 
21 [1938] A.I.R. Mad. 233. 
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GLEANINGS. 


THE AGENT PROVOCATEUR 


“THe streams of justice”, we may be told in a speaker’s more sententious 
and possibly post-prandial moments, ‘‘should flow clear and undefiled. . . Nothing 
should be allowed to contaminate the fountain of justice’’. One can imagine 
many more such phrases, mellifluously expressing an ideological approach to 
the administration of justice, whereas in fact, in the world of crime, one pur- 
pose of justice is the subjection of evil. It is not possible sometimes to fight 
evil by only the purest methods. ‘‘Set a thief to catch a thief” expresses an 
age-old piece of practical wisdom. These two approaches to the administra- 
tion of criminal justice—the ideological and the practical—can conflict. They 
clash, for example, on the question of the admissibility of evidence procured 
illegally. There the practical approach to justice manifests itself—the search 
is for the truth, and essential evidence relating to a crime may itself have been 
illegally procured. ‘‘It matters not how you get it’’, said Crompton J. in R. 
v. Leatham [1861] 8 Cox C.C. 498, ‘‘if you steal it even, it would be admis- 
sible”. This view was approved by the Judicial Committee in Kuruma v. 
Reginam [1955] 1 All E.R. 236, where it was said to apply also in civil cases. 
A like view appears to be taken in Scotland. Now the same view has been up- 
held in Northern Ireland in R. v. Murphy [1965] N.I. 138. The protection 
to the accused lies in the power of the trial judge to exclude evidence, eg., 
evidence obtained by a trick, where its admission would operate unfairly—per- 
haps because ita cogency on the main issue would not be great but its pre- 
judicial effect towards the accused might be considerable—or if the evidence 
was so unfairly obtained that it would be contrary to the interests of justice 
to admit it. 

An example of crime which it may be very difficult to combat, save by meaus 
which ‘savour of the agent provocateur, is that of disclosing information 
to an enemy. It was such an offence with which the case of R. v. Murphy was 
concerned. Police officers, posing as agents of a subversive organisation, had 
sought out the accused and, discovering that he was disposed to co-operate, 
elicited the information that later became the subject of the charge. The 
accuracy of the police officers’ evidence was not questioned. It was its admis- 
sibility that was disputed. Lord MacDermott L.C.J. upheld the conviction of 
the accused. He said that the appellant was beyond all doubt a serious secu- 
rity risk; that the offence was revealed by means of a trick or misrepresenta- 
tion practised by the police, and that no other way of obtaining this revela- 
tion had been demonstrated or suggested. The day had not yet come when it 
would be safe to say that law and order could always be enforced and the 
public safety protected without resort to such methods. The phrase ‘‘agent 
provocateur’’ is a convenient description, but it may be a little unfair to the 
police in this instance. Its true meaning is a person who entices another to 
commit a breach of the Jaw which he would not otherwise have committed and 
then proceeds or informs against him in respect of the offence. . The entice- 
ment by the police in R. v. Murphy did not subject the accused to a tempta- 
tion he was not previously predisposed to. Detection by deception is a form 
of police procedure to be used sparingly; yet at times it may be necessary to 
use it—N.L.d. 
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EVIDENCE OF DRUNKENNESS: OPINION OF FITNESS TO DRIVE 


THERE is a fairly fruitful field for divergence of legal opinion on the extent 
to which evidence of opinion is, or should be, admissible. The line of divi- 
sion between admissibility and rejection is not always clear. We have a fair 
example of the subtlety of distinction that results if we look at the admissibi- 
lity of evidence of a driver’s insobriety. The rule, laid down in a ease be- 
fore the Courts-Martial Appeal Court is that a witness may state his impres- 
sion whether the accused had taken drink, if he states also the facts on which 
his impression is based, but that the evidence of a lay witness, not an expert, 
that the accused was unfit to drive through drink is not admissible. 

The reason usually ascribed for this is that a witness may not give in evid- 
ence his opinion on the very question that the court has to decide (R. v. 
Davies [1962] 3 All E.R. 97). It is not difficult to state clearly and simply 
the distinction which is thus drawn. It may not, however, seem to a layman 
to be commonsense. Most people at the present day can drive a car or are 
familiar with what doing so requires. If one sees a driver who may be 
affected by drink, the normal reaction of mind is to form an impression whe- 
ther in one’s own opinion as an observer he is or is not fit to drive. One may 
remember easily that impression, but may have more difficulty in remember- 
ing the exact facts and details from which one drew the inference. 

This same question has now been before the Court of Appeal in Northern 
Ireland (Sherrard v. Jacob [1965] N.I. 151), where it produced a difference 
of judicial opinion. Lord MacDermott, L.C.J., took the view that opinion 
evidence of police officers as to a driver’s capability to drive, depending on 
his sobriety, was admissible. The majority of the court upheld the contrary 
view which was taken in R. v. Davies, supra, and accordingly opinion evid- 
ence of police officers as to the accused’s capability to drive was held to be in- 
admissible, although their opinion as to a driver’s sobriety was admissible. 
So the present ruling on this matter prevailed, but it is of interest to look 
further at the dissentient view. 

Lord MacDermott accepted the general rule that it was for the court, and 
not a witness, to draw inferences of fact from primary facts that had been 
observed; but he thought that that could not be regarded as a hard and fast 
rule. In his view the subjects on which non-expert witnesses would be allow- 
ed to give inferential evidence were not a closed category. The following ex- 
amples were established (a) identification of handwriting, persons and things, 
(b) apparent age, (c) the bodily plight or condition of a person, (d) emo- 
tional state, (e) the condition of things, whether worn, shabby or new, (f) some 
questions of value, and (g) estimates of speed and distance. 

The reason, so he considered, on which these had become established was 
that they were instances in which the inferences to be drawn were so closely 
associated with the primary facts that it was impossible to separate them. 
He took the view that there could be no good reason for. allowing the non- 
expert to give his opinion of a driver’s observable condition and then denying 
him the right to state his opinion on the consequences of that observed con- 
dition so far as driving was concerned. Driving was so much a matter of 
everyday experience for ordinary people that one could not place in different 
categories opinion evidence as to being under the influence of drink, on the one 
hand, and being thereby unfit to drive a car, on the other hand. There is no 
doubt what the law is. It is not, on this particular matter, in accordance 
with Lord MacDermott’s view. Yet if it be true that the categories of admis- 
sible inferential evidence are not closed, it may be that this particular cate- 
gory should open more widely, so that ordinary witnesses, who give evidence 
stating the effect on their minds of what they saw, can feel that the law does 
not draw subtle distinctions on what is, after all, a fairly simple matter of 
observation. It would not follow, of course, that a particular witness’s im- 
pression would be accepted by the court as correct.—N.L.J. 


The 
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THE HON’BLE MR. JUSTICE V. A. NAIK. 


Mr. Justice Nar was born at Nipani in the Belgaum District on April 19, 
1905. He had his early school education at the Nipani Municipal School and 
passed his Matriculation examination in 1923 from the City High School at 
Sangli. He then joined the Willingdon College at Sangli where he was a 
scholar throughout his college career. He stood first in Logie in the Inter- 
mediate examination of the University of Bombay and in 1927 graduated with 
Philosophy as his optional subject. He then studied law at the Poona Law 
College and in 1929 passed his LL.B. examination. In 1930 he started his 
practice at Belgaum in the District Court. In 1948 he was appointed Assis- 
tant Judge at Satara. A few months later he took over as District Judge at 
Dhulia and later he served in the same capacity at Nasik. In 1954 he came to 
the High Court at Bombay as Registrar on the Appellate Side from where he 
again went back to Poona as District and Sessions Judge. During his tenure 
there he presided over the trial of Dr. Lagu who was charged with murder— 
a cause celebre which exercised his mind in no small measure to arrive at a 
just decision. Mr. Justice Naik was appointed a Judge of the High Court in 
1959. In 1961 he formed the one-man Commission to inquire into the failure 
of the Panshet and Khadakwasla Dams. This inquiry lasted for about a year 
and a half. The record of the proceedings cover some ten thousand pages and 
the printed report is in two closely printed volumes. 

During the eight years Mr. Justice Naik was on the High Court Bench he deli- 
vered some important judgments which were notable for the painstaking way in 
which each point advanced by counsel on either side of the case was dealt with 
with clarity and exhaustiveness. In particular a series of recent decisions by 
him dealing with the Defence of India Act and the Rules made there- 
under may be mentioned here: Anant Bhaurao v. Home Minister (68 Bom. 
L.R. 187) in which the validity of orders of detention passed by the Central 
Government with intention that previous orders passed by the State Govern- 
ment would be cancelled, was considered; Anant Janardhan v. M. A. Deshmukh 
(68 Bom. L.R. 256) which dealt with the question whether the Court can seru- 
tinise newspaper articles written by the detenu to see whether detention of the 
detenu could be justified and Gajanan v. M. A. Deshmukh (68 Bom. L.R. 321) 
which was concerned with the question whether an order of detention can be 
passed on the basis of one instance or speech delivered by the detenu as afford- 
ing inference about future conduct of the detenu. 

Among his extra judicial activities, Mr. Justice Naik was associated with 
the Bombay Philosophical Society of which he was at one time President and 
is now its Vice-President. He is also connected with the Social Reform Asso- 
ciation founded years ago by Mr. Justice Ranade and the Indian Renaissance 
Association which was formed by the late Mr. M. N. Roy in the forties. Mr. 
Justice Naik is the author of a recently published book in Marathi which deals 
with the question of human freedom from its sociological, philosophical, eco- 
nomic and political aspects. It is therefore in the fitness of things that his 
life-long interest in philosophy should, after his retirement from active judicial 
service, enable him to crystallize his thoughts in a projected work in English, 
tentatively entitled ‘‘Reign of Philosophy in Modern Science.’’ 
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Mr. Justice Naik notwithstanding a strenuous judicial career extending over 
a period of nearly two decades, bears his years lightly and we wish him many 
more years of active life to pursue his social and intellectual activities. 


On April 18, 1967, the members of the Bar gathered together to bid farewell 
to Mr. Justice Naik. 


Mr. H. M. Seervat, Advocate-General, said: 


My Lord, on behalf of the Bar I would like to convey to your Lordship our 
sincerest good wishes on your retirement and to wish you every happiness and 
health which hag been richly deserved. In some respect I am not well quali- 
fied to speak of your Lordship, and other respects in which I am better quali- 
fied, for that branch of the law in which you excelled, Criminal Law, is a branch 
which held little attraction for me; but I have admired and shared the wide 
intellectual interest which your Lordship had whether as a member of the 
Philosophical Society or Literary or Scientific Societies. I am confident that 
your Lordship’s time on retirement will be spent in useful work—useful and 
beneficial to the country. It fell to my lot to defend one of your Lordship’s 
_ judgment in a very sensational case viz., Dr. Lagw’s case and I may be per- 

mitted to recall an incident which happened in the Supreme Court of India. 
After the matter had gone on for some time, the presiding Judge, Mr. Justice 
8. K. Das, enquired, ‘‘ Who is this Mr. Naik?’’. I said, he was a Judge of the 
Bombay High Court. He said, “I am asking this question because his ana- 
lysis of the facts is better than the analysis of the Court of appeal”. Again, 
T spent a long period of one month and a half in the Disciplinary action decid- 
ed by Mr. Justice V. S. Desai and your Lordship. I recall the way in which 
you meticulously analysed all the facts and the antes number of questions 
considered in that judgment. 

We are here today to tell your Lordship that pdi work has given general 
satisfaction and we will miss your keen interest in any problem raised, because 
in this City, we claim to be practical people with the result that any excuse 
is good enough for not deciding a point of law if it need not be decided; but 
your Lordship used to give decision on it. I would not like to detain your 
Lordship on this occasion which is partly one of sadness because we will miss 
you and partly one of privilege, because your Lordship’s career which began 
at the bar gave great satisfaction on the bench. It is not for me to deal with 
questions which are looming before us. In the earlier days it was customary 
in this Court to tell the bar that it was in a state of transition. But today, if 
it is not disrespectful to say so, the judiciary is in a state of transition. But 
today is not the occasion to speak of it. I wish your Lordship every happiness, 
health and strength in your retirement. 


Mr. V. H. Gumaste, Government Pleader, said :— 


My Lord, on behalf of the Appellate Side bar it is my privilege to join the 
learned Advocate-General in bidding you farewell today. Your Lordship hails 
from the border district of Belgaum and we find in you the best that is to be 
found in the cultures of Maharashtra and Karnatak. Born in 1905 you joined 
the Belgaum bar in 1930. Soon you acquired a large practice. You were 
known for your fearlessness and accuracy which won for you many difficult 
eases. Your merit was soon recognized and in 1948 you became an Assistant 
Judge and in 1953 you came to this Court as its Registrar. As a Registrar you 
were responsible for drafting the report which this Court had to submit to 
the Law Commission, and it is an accepted fact that that report was the best 
amongst the reports submitted by the High Courts in India to the Commission. 
In 1959 you were elevated to the bench of this Court. You came to this Court 
a seasoned Judge; but, it was soon apparent that you had not forgotten your 
days at the Bar. The members of this Bar were always happy to appear in 
your Court. The kindness and courtesy which we received in every case had 
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endeared you to the members of the Bar. Your industry and keen intellect 
were manifest in the hearing of every case. 

On the sad demise of the late Mr. Justice Bavdekar you were called upon to 
undertake the difficult task of the Panshet Commission. You executed that 
Commission without fear or favour and in the face of hostile criticism. Your 
report in that matter speaks voluminous for your great judicial qualities. 

Your judgment in Karandikar’s case is a landmark in the law of Preventive 
Detention. That case shows the zealousness with which this Court guards the 
fundamental rights guaranteed by the Constitution. 

Part of your life has been spent as a busy lawyer and part of it as a hard- 
working Judge. Yet, you have kept contact with other branches of learning. 
Those of us who have had the good fortune to hear your speeches know the vast 
amount of knowledge you possess on subjects other than law. Your Lordship 
has been a Judge for 19 years. It will not be easy to find a worthy successor 
to your Lordship. On behalf of the Appellate Side Bar I wish you sound health 
and long life. 


Mr. 8. B. Bhasme, President, Western India Advocates’ Association, said: 


My Lord, as the President of the Advocates’ Association of Western India 
representing the Appellate Bar of the High Court I bid a hearty farewell to 
you on Your Lordship’s retirement, after about 19 years of praise-worthy 
record of judicial work. Despite Your Lordship’s bubbling gnergy and sturdy 
constitution the artificial illogical rule of sixty two compells you to say good 
bye to us all in the High Court. Judges may come and Judges may go. Like 
the Brook in Lord Tennyson’s poem we memberd of the bar go on for ever. 

In the turbulent years of early thirties Your Lordship started life as District 
Pleader at the District head quarters of Belgaum. Belgaum boasts of a band 
of brilliant competent lawyers who attained eminence at the bar and else- 
where. A few names flash before my mind’s eye. They are no more with us 
in flesh and blood. Hon’ble Justice Lokar, Member of the Central Legislature, 
Shri Dattopant Belvi, District Judge Shri B. K. Dalvi, Dy. Speakers Narayan- 
rao Joshi and Angadi Anna Babaji Latthe of Kher Ministry and State Home 
Minister Shri B. N. Datar of Nehru Ministry, President of the District Bar 
Association Shri Diwan Bahadur Chougule. Your Lordship overcame the keen 
competition, rose to the top and soon assumed the leadership of the Belgaum 
Bar. In early forties Your Lordship also commanded roaring week-end prac- 
tice in the nearby Kolhapur State High Court. 

In 1986 during the Faizpur Congress Session Your Lordship came under the 
benevolent spell of the great political thinker late Shri Manavendranath Roy. 
You were associated with the Radical Democratie Party and its principles for 
several years. 

Your work as the founder member and as the present Vice-President of the 
Karnatak Law Society is always remembered for thoroughness and devotion. 
As the Professor of Constitutional Law at the R.L. Law College, Belgaum, you 
made a profound impression on the law students by your encyclopoedic know- 
ledge of current Constitutional problems. 

In October 1948 you sacrificed your growing lucrative practice, reduced your 
monthly earnings to less than half and accepted the post of an Assistant Judge 
at Satara. Within a couple of months while you were still in a repentant mood 
the then Chief Justice Chagla scented trouble and promptly posted you as the 
District Judge at Dhulia. The timely action averted a serious Ioss to the 
Judiciary. 

Hither in Nasik or in Poona the District Court premises could never contain 
your vast and varied interests in art, life and letters. Your recently published 
Marathi work maĵ cara, Fon q a qat reveal in abundant measure your 
philosophic bent of mind, your flair for research, scholarship and original 
thinking. 
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Since carly 1959 Your Lordship has been a Judge of this Hon’ble High Court. 
Both sides of the Bar, Original and Appellate, have acclaimed you with one 
voice as a very popular Judge and a likeable personality. You have struck 
us as a Judge noted for intellectual eminence, clear analytical thinking, re- 
markable precision and tremendous self-confidence. These qualities certainly 
signify Your Lordship’s giant stature as a High Court Judge in a devalued 
age. 

Your judgments in cases under the Defence of India Rules sparked off a 
revolutionary approach. Your legal acumen and deep insight into Constitu- 
tional Law is reflected in your classic pronouncements which demonstrate in a 
convincing manner that the high prerogative writ of Habeas Corpus could be 
an effective instrument for safeguarding the personal liberty of political suf- 
ferers against political tyranny under a democratie form of Government. f 
may mention here Karandikar’s case reported in 68 Bom. L.R. 256. 

You always shared the view that there must be equal opportunity to all. 
You strongly felt that key posts under the State should be open to all irres- 
pective of caste, creed or religion. You expressed in clear terms that monopoly 
of any kind should cease and give place to justice and fair play. These are 
rare thoughts in a country where high office is often disgraced by commnna- 
lists, opportunists and sycophants. 

Your Lordship’s future plans are yet an official secret till the clock strikes 
twelve to-night. Dike all official secrets these days this one also happens to be 
an open secret. e are told that Your Lordship will be resuming practice as 
a member of the Supreme Court Bar. We wish vou long active retired life, 
health, happiness, prosperity and good luck. 

May it please you My Lord. 


Mr. Justice Natk replied: 


Mr. Advocate General, Mr. Government Pleader, Mr. President of the Western 
India Advocates’ Association and members of the bar: 

I am grateful to you for having given me very high compliments on this 
occasion. I reciprocate the sentiments expressed by you. This is an occasion 
on which I find it extremely difficult to speak with the usual vigour, which, I 
think, I command in making speeches. As a Judge it was my privilege and it 
is the privilege of every Judge to deliver judgments day in and day out. Ul- 
timately, it is the privilege of the members of the bar to pass a final verdict 
and I am happy that on the day of the judgment you have given me good 
compliments and you have expressed satisfaction at the little work that I was 
able to do. As you are aware, a Judge has no forum, either press or platform, 
where he can seek approbation or approval of his work. The only forum that 
is available—and legitimately so—, for a Judge, is the bar of the Bar and I am 
happy that the verdict that you have passed about my judicial work will stand 
me in good stead through the whole of my life. I feel proud that the work 
that I put in during the last few years has given satisfaction to the members 
of the legal profession. I do not propose to make a long speech. But, I will 
say just a few words of general interest on this occasion. 

I think it was more than two thousand years back that a new method was 
invented for finding out truth and that was invented by a great Geeek philo- 
sopher by name Socrates. That method was the method of dialogue. 
There is no better way of finding out truth than discussion. I believe 
even scientists follow the same method. It is our good fortune that we have 
adopted in our Courts of law the method which developed in the course of cen- 
turies, in the West, the method of argumentation, discussion and cogitation. 
It is in the process of discussion that all sides of the question are brought out. 
The attention of the Judge is focussed on the salient aspects of the matter and 
his task becomes easier. 

Judges, I believe, must always appreciate the dual loyalty to which Advo- 
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cates in the very nature of their profession are committed. On the one hand, 
they owe a duty to their clients to put forward their case vigorously and fear- 
lessly and on the other, they owe a duty to the Court to be fair. Now, if a 
Judge appreciates ‘the difficult position in which a lawyer finds himself by 
reason of his divided loyalties, I think, he will have very few occasions of 
making a remark that the arguments delivered before him were rather one- 
sided and fragmentary. I think, it is the privilege of the lawyers to put for- 
ward a fragmentary view and it is for the Judge to take into account all 
aspects of the matter which have been placed before him and to take 
a whole integrated view. In the words of another Greek thinker: ‘‘See 
life steadily and see it whole’’. But, this the Judge can achieve only 
at the end of the process, at the end of the long dialogue. In this 
dialogue, the lawyer must be allowed to play the main part. Judges can 
make a small though significant contribution in that process. His inter- 
vention should be motivated by the purpose of eliciting the various facets 
or various aspects of the questions at issue. As Judges, we have inherited 
British traditions viz., traditions of detached objectivity and dispassionate 
consideration of things. Thai, I think, is an excellent model for us to follow. 
You may be aware that in the United States of America, new theories have 
been flcated. One of them goes under the title of Judicial Activitism. The 
author of that theory is Mr. Justice Douglas, who is a sitting Judge on the 
bench of the U.S.A. There have been Judges in the past who had subscribed 
to this view, although the credit for formulating it in clear terms goes to 
Mr. Justice Douglas. For instance, Justice Holmes says, ‘‘It is the duty of 
the Judges to consider the felt needs of the time’’. On the other hand, Mr. 
Justice Frankfurter, who is one of the most distinguished Judges so far (he 
died recently). did not subscribe to this view. He formulated the principle 
of judicial restraint, These arc the two opposing concepts and a Judge has to 
make hig choice. 

We are in times of crisis. The learned Advovate General hinted at it and 
left it at that because this is not an occasion for dealing with controversial 
questions. I should not also express my view freely and fully on a matter 
like this on such an oceasion. May I have your permission to refer to the recent 
judgment delivered by the Supreme Court of India? According to the prin- 
ciples laid down in that judgment a great responsibility has fallen on the law- 
yers and still greater upon the Judges. So long as the judgment is in the 
field it is binding on all of us. The Supreme Court by a majority of six to five 
has held that the fundamental rights are beyond amendment under the proce- 
dure laid down in article 368. At the same time, six of the Judges have put 
forward the view that it may not be necessary to amend the fundamental rights 
because it would be quite possible for the Judges to adapt the provisions re- 
lating to fundamental rights according to the needs of the time. That is what 
had happened in the U.S.A. As you are aware, the celebrated ‘due process’ 
clause has received varying interpretations during varying times, particularly 
during and after the economic crisis between 1931 and 1989. Judges upheld 
a number of pieces of social legislation on a new interpretation of the articles 
embodying fundamental rights and the due process clause, although some of 
those pieces of legislation were overruled or vetoed in the past. 

I always felt that there is a process of action and reaction going on between 
the bar and the bench. After all, the members of the bench are recruited 
from the bar. If the bar is good, Judges also can be good and are expected to 
be good. At the same time, I always had the feeling that it is upto Judges to 
set up a norm and the lawyers should try to approach that norm. On the 
other hand, it is also for the lawyers to set up a norm so that the Judges will 
follow it. There is a saying that ‘‘A spring has the tendency to rise higher 
than its source’’. In the same way, a Judge, who is recruited from a good bar, 
will have to rise higher. 

Something was said about my future plans. All that I can say at the moment 
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is that they are still nebulous and unsettled. Some people have been advising 
me to enter politics and some have been suggesting to me, in view of my intel- 
lectual predilections, to take up the work of writing. So far as politics is 
concerned, unfortunately what Johnson said several centuries back appears 
to be coming true. Polities is the last resort of a scoundrel, he said. That was 
of course an exaggerated statement. But, there can be no doubt that politics is 
not as pure as it ought to have been. Gopal Krishna Gokhale said that it is 
necessary to spiritualise politics. That need is felt more keenly today than it was 
before. Therefore, those who cherish certain values of life should try to enter 
politics, That is the view which I hold though I have not yet taken any deci- 
sion on that matter. Unfortunately, we are living in turbulent times. Things 
are getting curiouser and curiouser. New precedents are being created from 
very high quarters. This is adding to thé confusion and gloom which is enve- 
loping the political scene in the country. 


I do not think that it is proper for me to detain you, who are standing (al- 
though you are accustomed to stand), longer. I am extremely thankful to you 
for having made this kind reference and paid me such huge compliments though 
I always had a feeling that members of the bar have been kind to me and that 
they have been always showing a sort of partiality to me. Whatever it is, I will 
value the compliments you have paid. I should rather say that I value all 
that you have said about me and I will cherish it through the whole of my life. 
For the time being, that gives me strength during this hour of distress as 
partings are always distressing. 


GOVINDLAL N. THAKOR. 


Wits the passing away of Govindlal N. Thakor on April 26, 1967, at the 
ripe age of 90, a quandom stalwart of the Appellate Side Bar of the Bombay 
High Court is no more. Govindlal Thakor was born at Ahmedabad in the 
year 1877. He came from a family of famous and successful lawyers at 
Gujarat. His mother’s uncle and his father were Government Pleader and 
Public Prosecutor respectively at Ahmedabad. Another uncle of his was a 
Chief Justice of the former Baroda State. Govindlal started his college 
career at the Gujarat College at Ahmedabad and after two years he joined 
the Elphinstone College at Bombay. He graduated from the Elphinstone 
College in 1899 and after passing his LL.B. examination he began his legal 
career in April 1904 as a Vakil of the High Court at Bombay. By 1912 he 
had established himself at the Appellate Side Bar as a leading advocate. In 
1922 the Judges of the High Court conferred upon him the status of Advocate 
O.S. In 1937 he was appointed as an additional Judge of the High Court 
but worked in that capacity for a short time. On reverting to the Bar he con- 
tinued his practice till 1947 when he retired from it owing to defective eye- 
sight. 

Govindlal Thakor was in great demand as an advocate not only on the Appel- 
late Side of the High Court but also in the District Courts throughout the 
then Presidency of Bombay and in the Courts of the former States like 
Baroda, Junagadh, Rajkot and Sangli. Govindlal was noted for his thorough 
working up of his briefs and for his fearless and inflexible advocacy, backed 
by a stentorian delivery. One more surviving link with the spacious past has 
snapped with his sad demise. 


Requiescat in pace. 
On Thursday April 27, 1967, the Hon’ble Mr. S. P. Kotval, Chief Justice 


and Mr. Justice Kantawala, presided in the First Court where the members 
of the Bar had assembled. 
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The Hon’ble Mr. 8. P. Kotval, Chief Justice, addressing the members of 
the Bar said: 


Mr. Advocate General, Mr. Government Pleader, -Mr. President of the Wes- 
tern India Advocates’ Association and Members of the Bar: 

It is with sorrow that my brother Judges and I have learnt of the death of 
Mr. Govindlal Thakor, one of the senior-most members at the Bar. 
Mr. Govindlal Thakor was enrolled as an Advocate long before most of us 
here were born. But, in the course of a few years, he acquired an extensive 
practice. His reputation was almost that of a wizard where cases of an ad- 
verse nature had to be handled by him. We had not the privilege of wit- 
nessing his advocacy. But, his reputation was that of an extremely tenacious 
advocate—an advocate who once he saw a point pushed it through with great 
vigour and clarity. It is said of Mr. Thakor that he was uncanny in the 
accuracy of the facts, and as regards the case law, there was hardly any deci- 
sion of this Court which was not at his finger tips. The merit of Mr. Thakor 
was ultimately recognised though late in life when he was raised to the Bench 
in 1937. He was then in the fullness of his years and remained a Judge of 
this Court only for a few months. Ten years later in 1947 he virtually gave 
up the practice due to age. He had a full life and had the satisfaction of 
seeing all his children well-settled. One of his sons is a leading advocate in 
the High Court of Gujarat. His two grand daughters are advocates of this 
Court and so is hig son who has recently joined the bar. We share with you 
the grief at the passing away of a leading advocate like Mr. Govindlal 
Thakor. 


Mr. H. M. Seervai, Advocate General, said: 


My Lord, the Bar joins your Lordship in paying tribute to the memory of 
one of the most distinguished lawyers of this High Court. I had the pleasure 
of coming in close contact with him. Not in the Courts of law, because he 
was very much more senior but in the High Court Library, in which 
Mr. Thakor spent a good deal of time. I saw his advocacy in this Court. It 
was a study in contrast with the study of three leading advocates on the 
Appellate Side, Mr. A. G. Desai, Mr. Hormazdyar Coyajee and Mr. Thakor. 
I do not think he desired to have any of the graces of advocacy or a sweet 
persuasive speech. His great strength lay both in the mastery of facts and 
law and in the resolution not to give ùp a point once he was satisfied that the 
point required to be met. It is a measure of his courage and his conviction 
that when he was asked to write his recollections in the Centenary volume of 
the Bombay High Court, he produced a manuscript which was considered so 
heretical that it was not included in the official publication. The Western 
India Advocates’ Association in its Centenary Volume has published it and it 
shows the, character of the advocate fearless, resolute, tenacious; his fights 
with the various Judges, and notwithstanding those fights he could still main- 
tain a detached appreciation of the quality of the various Judges before whom 
he appeared. I had the pleasure of knowing his son, Mr. B. G. Thakor, who 
was, for some time an Additional Assistant Government Pleader of this High 
Court, and through him I came to know his father very much better than I 
would otherwise have done. He did die in to fullness of his age. Today, 
our hearts go out to the members of his family to whom we would like to 
convey our sincerest sorrow on his death. 


Mr. V. H. Gumaste, the Government Pleader, said: 
My Lords, . 

On behalf of the Appellate Bar I associate myself with all that has been 
said on this sad occasion by My Lord the Chief Justice and the learned Advo- 
eate General. 

I had the great privilege of knowing Mr. Govindlal Thakor almost from 
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the first day of my career at the Bar. I had the good fortune to engage him 
in many matters. To instruct him was an education in itself and I owe a 
great deal to him. We always felt safe when Mr. Thakor was appearing 
with us in any case. It can be truly said that he was one of the giants this 
Bar has ever produced. He was fearless and meticulously careful in his advo- 
cacy. He commanded great respect from every Judge before whom he ap- 
peared. He was a little rough in his speech but that roughness concealed the 
kindness of his heart. In his death, this Bar has lost a great legal luminary. 
It will not be easy to find the like of him in future. 
May his soul rest in peace. 


Mr. S. B. Bhasme, President, Western India Advocates’ Association, said: 
My Lords, 

Advocates’ Association of Westen India is poorer today because death lays 
its icy hand on its eminent member Shri Govindlal Narbheram Thakor, popu- 
larly known to us all as Shri G. N. Thakor. Our Grand Old Man is no more 
with us. 

Shri Thakor joined the Appellate Bar in the beginning of this century and 
shone like the Sun in the starry firmament till the last day he argued his 
cases before the Hon’ble Judges of this High Court. Strong, forceful and un- 
bending in his advocacy Shri Thakor won many noted battles at the Bar. 
There was hardly any important civil or criminal appeal in which Shri Thakor 
was not concerned as a counsel for the parties or the accused. Shri Thakor 
will be remembered by us, all as the giant of the Appellate Bar of this High 
Court. May his soul rest in pone 


A ROUND-UP OF BIGAMOUS MARRIAGES.* 


Sri M.B. Majumdar, Joint Civil Judge and Judicial Magistrate, Islampur, 
wrote in this Journal’ a plea for an amendment of sg. 17 of the Hindu Marriage 
Act, 1955, whereby the word: ‘‘contracted’’ would be substituted for. the word 
““solemnized”’, with the result that there would be a greater similarity between 
this section of the Hindu Marriage Act and s. 44 of the Special Marriage Act, 
1954, and in the hope that the Courts would punish for bigamy (under as. 494 
and 495 of the Penal Code) a husband who went through a defective marriage 
ceremony with a woman during the lifetime of his first wife (from whom he 
has not been divorced) with the intention of living with the second woman 
as his wife. The learned author makes an eloquent plea because bigamoua 
marriages are taking place, and if the husbands are astute enough and their 
accomplices play the game the evils which the Bombay and Madras statutes 
and finally the Hindu Marriage Act aimed to eliminate will be continued, with 
the law’s connivance. . 

Sri Mujumdar’s article was touched off by the curious case in the Supreme 
Court, Bhaurao Shankar v. State,2 which was followed by the Supreme Court 
in closely similar circumstances in Kanwal Ram v. H. P. Administration® 

The present writer has written on the bigamous marriages which, notwith- 
standing legislation to the contrary intent, may still be legally contracted by 
means of a change of religion.4 It is learnt that such changes of religion to 
effectuate plural marriages are actually taking place. A piece of evidence to 
this effect (if we ignore what our friends tell us) crops up in the exceedingly 
curious case of Mohd. Ikram Hussain v. State of U. P.” There, it is true, the 
lady who is alleged to have changed her religion was a Muslim, but the nexus 
of change of religion with an attempt to marry bigamously is surely visible. 


*By J. Duncan M. Derrett. D.CJ.. (Oxon.), 2 (1965) 67 Bom. L..R. 423, 8.0., s.0. 
Professor of Oriental Laws in the University [1965] A.I.R. 8/0. 1564, 
of London, 3 [1966] ALR. S.C. G14, 


1 WNotss on Recent Cases, (1966) 68 Bom. 4 (1965) 67 Bom. L.R.. Journal, 71-74. 
L. R., Journal, 57-60. 5 [1964] A.T.R. 8.C. 1625, 
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It is very doubtful whether the change in the wording of the statute suggest- 
ed by Sri Mujumdar would have the needed effect. It seems certain that if 
the question was whether the husband had contracted a second marriage during 
the subsistence of his first marriage, the answer would be arrived at in exactly 
the same way as would be the case if the question was whether he had caused 
unother marriage to be solemnized. 


Howerer, all these questions, and the very recent case of Narayanaswanu v. 
Padmanabhan® raise the general point whether it is not time to take a look 
around, and see the whole story of bigamous marriages amongst Hindus in 
its setting. Before we contemplate depriving Muslims of the right to marry 
more than one wife concurrently, we should see what suecess we. have 
had in depriving Hindus of their ancient right to do the same. 


I 
THe PROBLEM 


The problem arisés out of the nature and method of contracting marriages 
umongst Hindus. The present writer has no time for the fashionable people 
who call themselves the ‘‘enlightened public’’ and regard the balance (80%) 
of the population as ‘‘illiterate and superstitious peasants’. If there were 
indeed one law for the cosmopolitanized elements of the popwation and another 
for the so-called illiterate peasants there might be some point in these dis- 
tinetions. In fact no one thinks that Parliament legislated only for the rich 
and cultured, and further reforms are aimed specifically at the submerged 
eight-tenths of the Hindu public, to ‘‘educate’’ them, as the saying goes, out 
of their allegedly primitive and backward ways. ‘‘We are a backward coun- 
try. Our habits are primitive and backward.’? How often does one hear 
this sort of remark! It would make better sense to try to understand what 
the traditional ways are and what their purpose was and is; and then to see 
whether after all the psychology of the so-called enlightened part of the public 
is really much ahead of the so-called masses. 


One thing is clear, namely that marriage is not conceived as a union between 
two spouses of their own volition and choice, for their mutual satisfaction, 
but as an arrangement between two families for their own various ends. Finan- 
cial considerations play a prominent part. The affair is a dynastic alliance. 
on however small a scale. Arranging a marriage is a piece of family diplomacy, 
a gambit in a complicated game of checks and balances, in which the parents 
of the bridegroom grip the ladder of social advancement. and bolster up their 
and their social group’s prestige. The actual marriage and its consummation, 
the pleasure or joy of the spouses is a minor consideration, and is sometimes 
regarded as so irrelevant as even to be insignificant. Hinduism actually teaches 
that one does not marry the first wife for pleasure or desire, but out of duty. 
That speaks volumes. The obedience of Hindu sons to their parents’ or other 
relatives’ machinations is astonishing nowadays even to some Hindus and pro- 
vokes the mirth of foreign nations. It is not surprising that marriages break 
down, under the strain. What is surprising is that they break down so seldom. 
Now the western-type manOgamous marriage régime, with its complicated law 
of nullity and divorce, was built upon a totally different hypothesis, namely 
that the union was due to the choice of the parties, and this always creates 
certain expectations and mutual reliance, which may turn out to be ill-founded. 
The Hindu husband who did not want to marry or did not want to marry that 
girl enters into the status of marriage with comparative indifference (not 
seldom with apprehension) out of obedience to his parents, and out of obe- 
dience to his parents he stays married to her. Tt is not surprising that the 
dharmasastra attitude, illustrated by the notion that a man marries, at least 
for the first time, out of duty and not desire, it completed with a denial of 


6 [1066] A.I.R. Mad. 394. 
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the right of divorce. Nullity and divorce of course upset and throw to the 
winds the dynastic schemes of the parents. 

Yet there is another side to it. The great pressure, which gives the boy’s 
parents their bargaining power, lies on the parents of a girl to get her married. 
They are seldom concerned to whom she is married, provided that she is marri- 
ed off. And so we get the curious phenomenon, which is constantly referred to 
in matrimonial suits, of the father-in-law who gives his daughter to a young 
man, and then refuses to send her to his home, or tries to induce the man to 
come and live actually in his house, or at least in the same village or suburb. In. 
numerable divorce and other petitions arise out of the husband never having 
been allowed to spend any time worth talking about with his wife, who remains 
throughout psychologigally the doll or plaything of her parents. They have 
satisfied superstition and requirements of prestige by getting her married, and 
sometimes they have had to part with large sums of money to achieve this 
object, and that is enough: why should they lose their daughter as well?? Tho 
frustrated husband sooner or later enters into either a second marriage, which 
his personal law used to allow, or into a concubinage. Conbubinage is trouble- 
some, since the women available for it are seldom content to live on the scale 
and in the way of a dlarma-patni. They are mobile, and thus expensive. Pub- 
lic opinion affects to look down on them, and so they have to be kept in a 
style which defies public opinion, There are bound to be exceptions, women 
who have attached themselves to men because they love them and without any 
other motive. And sometimes these women, if not already married, deserted, 
or runaways from their husbands’ homes, go through a marriage ceremony with 
their paramours, and, living perhaps in an area where they and their families 
are not well known, pass themselves off as wives. This, in more traditional 
areas, happens with the connivance of the girl’s relatives, who look for ways 
and means of evading legal restrictions. If the husband is well-to-do and can 
support a second wife, if the first wife agrees to it, if the first wife has run away 
to her parents and refuses to take maintenance, or where the husband needs a 
matrimonial connection with the family which is offering him a second alliance, 
then the law will flouted. In more sophisticated communities a little artifice 
may be attempted. The first wife may agree to a collusive divorcee, the husband 
then marries again, and the three live happily together as if the statutes 
had never been passed. But this is rare. Most of the instances of litiga- 
tion show an irate wife, or an outraged wife’s family, pursuing the errant 
husband and his second ‘‘wife’’, concerned not at his infidelity to his first wife, 
but at the collapse of their prestige-structure, the loss of value for the money 
they paid. The insult to their family also matters. If they succeed in having 
him punished for bigamy will he come back to the first wife? Will he set up 
house with them all, happily and comfortably? ‘Will the couple be reconciled? 
Nobody is concerned about that. They want to punish the husband, and annoy 
his new relations, and reestablish their prestige in the eyes of the world. The 
damage done to the young couple’s personal relations is no concern of theirs. 
In actual fact, if the first wife is defective, but no ground for nullity or divorce 
can be proved, it is much better that the husband should be allowed to marry 
again, provided the first wife’s family can secure for her maintenance and some 
settlement in case of the husband’s dying and leaving her unprovided for. If 
the husband cannot be pinned down and his property cannot be charged, if 
for example he might run away? Well, so he might do in any case—such a 
man could escape his matrimonial responsibilities by flight, as many a one has 
done before now. 

So the problem, so far as we are concerned, is what is the law doing towards 
the easing of the matrimonial tensions caused by the betrothal system, and what, 
if anything, does it do to prevent bigamous marriages which society itself would 


7 Lalithamma v. R. Kannan, [1966] A.I.R. Choudhury, see below. 
Mys, 178 is’a flagrant case. For Ramesh Ch. 
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condemn? It is interesting to see how society is adjusting itself to the new laws, 
and still more interesting to see how the Courts are facing up to their unenvi- 


able responsibility.”* Our ‘‘round-up’’ is exploratory, and the reader can draw 
his own conclusions, 


II 
THe PENAL Cope 

The Hindu Marriage Act,.1955, s. 17 provides: 

Any marriage between two Hindus solemnized after the commencement of this Act 
is void if at the date of such marriage either party had a husband or wife living; and 
the provisions of sections 494 and 495 of the Indian Penal Code shall apply accordingly. 

The Penal Code provides ins. 494: 

ver, having a husband or wife living, marries in any case in which such 
marriage is vold by reason of its taking place during the life of such husband or wife, 
shall be punished with imprisonment... 
` Exception —This section does not extend to any person whose marriage with such 
husband or wife has been declared void by a Court of competent jurisdiction. 

nor to any person who contracts a marriage during the life of a former husband 
or wife, if such husband or wife, at the time of the subsequent marriage, shall have 
been continually absent from such person for the space of seven years... 

It is evident that if the man who makes the second marriage was divorced 
validly from his first wife, whether under the statute itself or by a valid cus- 
tomary divorce, he has not a wife living, so that his marriage is not a bigamous 
marriage and not within the section of the Penal Code. 


It is not infrequent for a husband accused of contracting a second marriage 
to plead that his first marriage was dissolved. Since, if a decree of divorce 
could be produced a prosecution would be highly unlikely. The cases we have 
in mind are pleas of customary divorces. This happened in Mohd. Ikram 
Hussain v. State of U.P.,8 where no evidence of the divorce was led; in Edamma 
x. Hussainappa’, where strict proof of the divorce was demanded by the Court 
and not forthcoming (the circumstances were not, in fact, of bigamy but of a 
husband’s evading his liability to maintain his wife); in Pravinbhai v. Nalini- 
kant10 (where there was a question of continuous cohabitation to which we 
shall return) ; and in two further cases of a peculiar nature to which we must 
return. : : 

Now it is certain that customary divorces are legal, provided that adequate 
proof can be offered, both that the custom of the caste permitted a divorce in 
the form alleged, and that a divorce complying with that form did take place.!! 
In many castes nothing more is required than that the husband write his wife 
a deed of release, and this he can be induced to do, even by a pecuniary gra- 
tification. This seems to be against public policy, but no judicial authority to 
that effect has been forthcoming. In Laxzmansingh v. Kesharbai'® the Court 
was asked to decree restitution of conjugal rights. It was alleged that the 
marriage was in the Natra form. No witnesses of the marriage were called. 
The only evidence produced was a divorce deed executed by the former husband 
of the woman, executed, it seems, for a fee. The High Court refused to grant 
restitution as the marriage had not been proved. The form, whatever it had 
been, could have been a taking in concubinage. A marriage must, their Lord- 
ships said, be proved from (1) the sastras, (2) caste customs, which must not 


Ta Sri Mujumdar’s opinion was valuable subject. 


because it was expressed by one who stood 8 [1964] A.ILR. 8.C. 1625. 

near the grass-roots of the business, Simi- 9 [1965] A.I.R. A.P. 455, 

lariy one will read with respect the interesting 10 [1961] A.I.R. M.P. 93. 

articles by Amarendranath Mukerjee in the 1l Empress v. Umi, (1882) 6 Bom. 126. 
Law Quarterly (W. Bengal Branch, I.L.I.. See also (1968) 65 Bom. L.R. Journal, 161-169. 
Caloutta), vols, 2 and 3 (1985-8), on the same 12 [1966] A.I.R. M.P. 166, 169, 
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be a recently invented practice,'S or (3) a statutory form. In Rewaram v. 
Ramratan,!4 on the other hand, there had been long cohabitation. No evidence 
of marriage was forthcoming, but it was known that the wife had once been 
the wife of another husband, who knéw of this union and had raised no objec- 
tion to it. The Court were willing to~presume that a customary divorce had 
taken place and that the woman had validly married again, so that the union 
which was founded (in legal terms) upon repute, or long cohabitation, was not 
a bigamous one. 

Assuming, therefore, that the accused cannot produce a sufficient proof that 
his second ‘‘wife’’? was validly divorced, and he is prosecuted, what is his 
position? ; 

The penal provisions were attacked as contrary to the Fundamental Rights 
guaranteed by the Constitution. These attacks failed (rightly) and marrying 
during the lifetime of the previous spouse is unquestionably a criminal offence: 
Ram Prasad v. State of U.P. H. B. Singh v. T.N.H.O.B. Devi? Of course 
the Court may take a lenient view if the provocation offered by the prosecuting | 
family is sufficiently great. A very practical and, from a social point of view, 
important, case is that of Ramesh v. Mokheswar.7 There the father-in-law 
kept the bride away from her husband. Later the husband married again. 
The ceremony was fully proved and bigamy had been committed. The Magis- 
trate thought the accused hardly ‘done by and assumed, on the flimsiest possi- 
ble grounds, that a divorce had occurred, the father-in-law’s conduct amounting 
to a divorce. This was obviously quite wrong, but their Lordships sentenced 
the convicted bigamist to a week’s simple imprisonment and Rs. 200 fine or 
imprisonment for two weeks in default of payment of this fine. Two weeks in 
prison seem worth the offence. 

But before the accused can be convicted it must be proved that the second 
marriage was actually a marriage. The fact that the marriage is invalid in 
Jaw is neither here nor there (the English law on this is followed, see the Supreme 
Court cases to be cited below), provided that the ceremony is one of marriage. 
One would have supposed that ceremonies of marriage are notorious enough, and 
that no one would intentionally undergo 'a ceremony which falls short of marri- 
age. This curiosity, however, unquestionably exists. In Rakappa v. Chocka- 
lingam'® the Madras High Court recently considered whether a particular 
marriage ceremony did in fact effectuate ‘a marriage. In South India it is 
very useful for persons of various castes to marry with double form of tali 
tying (which is Dravidian) and the sacrifice in a holy fire and walking of the 
seven steps, pamgrahana with saptapadi-texts (which is Brahminical). But 
there are those castes which omit portions, and there are those which object to 
Brahminical elements. In this case the going round the sacred fire was omitted. 
And the Court held, as had been held many times before, that provided the 
essential ceremonies, defined as essential by the caste itself, are in fact per- 
formed, the omission of a particular ceremony known to the Hindu law will 
not invalidate the ceremony as a marriage ceremony. And this is unquestion- 
ably right. Now in Parbia Ram v. Smt. Thopli’® w case from a different quar- 
ter of India, the husband or rather alleged husband, applied for restitution of 
conjugal rights. The defence alleged that though a ceremony had been under- 
gone it was not a ceremony of marriage. The parties had lived together as 
husband and wife, and cohabitation, had it endured long enough, would have 
yaised a presumption of marriage but in this case it had not endured, and the 
Court was unwilling to pass from evidence of cohabitation to a presumption 
that the ceremony was a marriage ceremony. It seems incredible, but it is on 


13 References is always made to Deivanai 14 [1968] A.I.R. M.P. 160. 
Achi v. Chidambaram Chettiar, [1954] ATR. 15 [1857] A.I.R. All. 411. 
Mad, 857. See K.S. Mathur, “Validity of 16 [1959] A.IL.R. Manipur 20. 
Hindu Marriages Solemnized without Perfor- 17 [1961] ATR. Ass. 53. 
ming any Customary Ritual or Coremony,” 18 [1964] A.L.R, Mad, 126, 
{1962} A.I.R. Journal, pp. 27-8. ` 19 [1966] A.T.R. H.P. 20. 
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record that amongst the ceremonies held by the caste to be essential to distin- 
guish a marriage from any other ceremony was that of arti (ceremonial wor- 
ship with lights) conducted by the bride before the bridegroom. The arti was 
omitted, and the Court felt bound to refuse restitution. ' 

It is in the same spirit that the Supreme Court coped with prosecutions for 
bigamy in the closely similar cases of Bhaurao Shankar v. State® and Kanwal 
Ram v. H. P. Administration,21 both referred to at the commencement of this 
article. What happened in those cases? What were the husband and tke 
second woman doing? Something which the witnesses deposed was essential 
to a marriage, as known in the caste, was omitted in each case. There was a 
ceremony with some solemnity in each case. Yet in the former the relatives 
were not assembled and a Brahmin was not called to officiate; in the latter the 
“wife” did not pick up a pot and bow to the family hearth. What has bowing 
to the family hearth got to do with it? This was a ceremony which was expect- 
ed of the wife, and somehow she omitted it. Now the present writer guesses 
that the omissions were deliberate. He suspects that the relations of the second 
woman knew that they would incur penalties as abettors of bigamy, and that 
this could not happen if the ceremony was not in law a marriage ceremony. 
What they wanted was a means whereby the local people, and caste fellows, 
would recognise the lady as de facto wife, without incurring a penal liability. 
Another possibility is that the friends of the husband and his new “wife” 
committed perjury, and that the relations and friends of the first wife werc- 
excluded from the ceremony, or could not find out where it was to take place, 
and so could not rebut the perjured evidence. The reader can choose between 
these guesses according to his own estimate of the probabilities. The Supreme 
Court show not the slightest compunction in dismissing the charges against 
the accused. They do not care for the position of the first wife, nor are they 
interested in the statuts of the second one. They hold that the charge is not 
proved, and the accused man goes free. No word of regret passes anyone’s 
lips. Now we must look to see what is the result of all this. 

‘Of course an opposite attitude can occur. In A. Lachiah v. Raja Mallu 
the Magistrate awarded maintenance to a wife whose husband had divorced 
her (the community was that of the Gollas), on the ground that allegations 
and even proof of a customary divorce are not sufficient, and the divorce must 
be backed by a Court’s decree. This was cautious to a fault, and was wrong. 
Thus on the whole the outlook of the law is favourable to individuals’ con- 
iracting second unions, provided they arrange their affairs sensibly and with 
adequate advice and support. 


III 
THe Riamrs Or Tee First Wire 


It would seem that the simplest thing for the wife would be to petition for 
the second marriage to be declared null and void, as of course, in law, it is. 
But the Hindu Marriage Act, s. 11, does not provide for the Court to grant 
such a declaration at the instance of the first wife: Amarlal v. Vijayabai,*4 
Lakshmi Ammal v. Ramaswams.24 Of course the marriage may be declared 
void if it is an issue in other proceedings, e.g. for possession of property by 
persons claiming to be issue of such a marriage, but this can happen only as 
an incidental issue if both parties to the defective union are not still alive.4: 

She can of course sue under s. 488 of the Criminal Procedure Code for a 
maintenance allowance, but this is a procedure intended for emergencies and 
does not serve for a perpetual maintenance charge. Therefore the best course 
would seem to be to sue for divorce and obtain provision for herself and her 


20 (1965) 67 Bom. L.R. 423, 8.C., s.c. 24 [1960] A.I.R. Mad. 6, Kedar Nath v, 
[1965] A.I.R. 8.C. 1564, Suprava, [1963] A.I.R. Pat. 311, 

21 [1968] A.I. R. S.C. 614, 25 Gowri Ammal v. Thulasi Ammal 

23 [1963] 1 An. W.R. 295. [1962] A.I.R. Mad, 510. 

23 [1959] ALR, M,P. 400. 
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children as part of the decree. She does not sue for divorce on the ground 
that her husband has married again, but on the ground that he is living in 
adultery, within the meaning of s. 18(1)(4) of the Hindu Marriage Act. 
Marrying again after that statute came into foree is certainly adultery and if 
the husband stays with the second woman as if she were his wife he is ‘‘living 
in adultery’. The meaning of that expression has often been investigated 
and it is clear that it means something more than casual or occasional acts of 
adultery, a state of living which is continuous. The Court may divorce a 
couple even where the wife has consorted for various periods with various 
men and her way of life thereafter is uncertain: V. Varadarajulu v. Baby 
Ammal.25 At any rate it is certain that where the husband marries again— 
even if the marriage ceremony is defecttve—the first wife can obtain a divorce 
on the ground of his living in adultery: Chanda v. Mst. Nandu,?! Gitabai v, 
Fattoo.2® It has been urged against a first wife that she herself connived at 
the second marriage, but this has not been allowed to hinder her petition.2°* 

It goes without saying that the first wife can remove herself from her husband 
and demand separate maintenance: the second marriage may be void, but it is 
a sufficient ground for staying away and demanding to be maintained separate- 
ly: pPichai Konar v. Chellayce.?9 In that case it was assumed, obiter, that 
the second woman was a concubine. The definition of concubine is discussed 
in Nelluri Subbaramiah v. N. Venkata Subbamma.®° The statement that she 
will be a concubine is, as we shall see, open to certain objections. 

Whatever legal rights may be open to the first wife, who of course is not 
deprived of her legal right to maintenance during her husband’s lifetime nor 
to maintenance as a dependant of his estate when he is’ dead, her comfort is 
small enough, and it seems that if society will not aid her with prophylactic 
marriage-guidance help, or if the panchayat can do nothing for the spouses 
when a breach has already occurred, if the necessary social pressures cannot 
be brought to bear on the families, who are more often than not the real cul- 
prits, the first wife is in a weak position in practice, if not in law. Now let 
us look at her rival. 


IV. 
Tue Rieuts Or Tar Szeconp Woman 


This lady need not be looked upon with total disfavour. She is more likely 
to be an active party in the business than is the virgin bride who does not 
choose to whom she shall be betrothed. In most cases she will be someone who 
consciously offers something to the husband, and knows upon what risks she 
makes this offer. She knows, or if she does not she will soon be informed, 
that she has a precarious existence so far as the law is concerned, even if she 
escapes the anger of the true wife and her relatives. 

There are cases where she is entirely blameless. She may have run away 
in extreme youth from unsympathetic parents-in-law, or from an unsuitable 
husband. She may have been given in marriage as a virgin to a young married 
man who himself ran away from his own bride and is long since out of touch 
with his family and hers. 

The scheming minx, intending to disrupt a happy home, must be extremely 
rare. 

But, sympathy or no, what is the second ‘‘wife’s’’ legal position? Prior to 
the Hindu Code her situation was reasonably good. Apart from the rights 
her children might have as dasiputras in appropriate cases, she was entitled 
to be maintained out of the joint family property of her paramour after his 


28 [1965] A.ILR, Mad. 29. stic story: we disbelieve it’, p. 270), See 
27 [1965] A.ILR, M.P. 268. digoussion of condonation at Chandrabhagabat 
28 [1986] A.I.R. M.P. 130, Rajaram v. Rajaram, (1954) 57 Bom. L.R, 


28a Allegation in Gitabai v. Fattoo (cited 946, s.c. [1956] A.I.R. Bom, 91. 
in last note) not proved. See Chanda v., 29 [1965] 2 M.L.J. 33. 
Msi, Nandu, [1965] A.I.R. M.P. 268 (“fanta- 30 [1956] An, W.R. 428. 
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death, and that too whether or not the family had recognised her status or 
even knew of her. The dasi, or kept concubine, was not uncomfortably 
placed.S1 Now that the Hindu Code rules in these matters, her rights are much 
less. She has no right as a dependant. The paramour must provide, if at all,. 
for her by his will, but all testamentary bequests are liable to be cut down 
by the claims of dependants whom the law acknowledges.32 There is no obli- 
gation which the law directly acknowledges binding upon the sons to main- 
tain their father’s concubine. The ‘‘high moral tone’’ of the recent central 
legislation has cut away ruthlessly at the concubine’s ancient rights, as if 
they were something of which the community should be ashamed. It is by no 
means enough to say that the husband can make a will in her favour, or make 
presents to her: he may do both, but there again he may not, and the jealousy 
of his legitimate family will bite hard at anything which she may have taken 
from him. 

She is left, if she is a concubine, to her rights against the joint family pro- 
perty, in the comparatively rare cases where her husband died joint with any 
coparcener or owner of an interest in coparcenary property but left no sur- 
viving female relative in Class I of the Schedule to the Hindu Succession Act 
and no daughter’s son (see s. 6). But is she a concubine? 

We have noticed already that in Pichat Konar v. Chellayee33 she was 
thought to be a concubine. But in Narayanaswami v. Padmanabhan>4 a diff- 
culty arose which we must look into carefully. There the question was exact- 
ly as to the rights of a woman who had undergone a marriage ceremony 
(which was not defective), but bigamously, because her husband was already 
married. Their Lordships, Veeraswami and Kunhamed Kutti, JJ., held that 
there was no such status as ‘‘Married woman who by reason of her bigamous 
marriage is to be treated as a concubine’’, there is no intermediate status be 
{ween a true wife and a concubine. 

If this is correct the true concubine, who has not been married with cere- 
monies resembling marriage ceremonies, has rights of a substantial, if contin- 
gent, character, which the lady who goes through a marriage ceremony biga- 
mously does not have. The ‘‘true concubine’, as the second woman must have 
been in the cases of Bhaurao Shankar and Kenwal Ram (cited above), con- 
serves a fragment of her old rights at Hindu law. The Supreme Court re- 
cently in Gopala Rao v. Sitharam Amma held that even a Brahmin woman 
whose husband is alive can become the concubine of a Sudra, and is entitled 
to an avaruddha stri’s maintenance for herself and her children out of her 
paramour’s estate. The Hindu Adoptions and Maintenance Act, 1956 could 
not interfere with her vested rights. And by parity of reasoning her rights 
against joint family property will remain unaffected if her paramour’s in- 
terest passes by’ survivorship, because the statutes of 1956 do not affect all 
rights against the coparcenary property but only affect the devolution of a 


81 Derrett, Introduction to Modern Hindu 
Law, para, 650, 

32 Hindu Adoptions and Maintenance 
Act, 1956, sections 21-28; Derrett, op, ch., 
paras, 669, 671, It will be observed that 
it was held by the Privy Council in Bai Nagu- 
bai v. Bat Monghibat, (1926) 50 Bom. 604, 
P.O. s.c. 28 Bom. L.R. 1143 (a case where 
their Lordships equitably interpreted the 
Hindu law, refusing to be bound down by 
the letter of the texts : note the favourable 
comment at 81 Cal. W.N. p. xxx) that a 
concubine was entitled to maintenance though 
she did not live with the family. The case 
of Khemkor v. Umiashankar (1873) 10 Bom. 
H.C.R. 381 was cited to their Lordships. 
There the concubine’s rights were secure, 
she having been invalidly married to the 


deceased. There may be a discrepancy bet- 
ween this case of 1873 and the 1966 Madras 
case to be discussed below, 

33 [1965] 2 M.L.J, 33, 

34 [1966] A.I.R. Mad, 394. Their Lord- 
ships dissent from the case of Kamani Devt v, 
Kameshwar Singh, [1946] A.I.R. Pat. 316, 
s.c. 25 Pat. 58, a very extraordinary case 
(obviously one in which surrounding circum- 
stances influenced the learned Judge), and 
one which adds little substantial knowledge 
to our picture of the concubine’s rights. 
Whether it was necessary for the Madras 
Judges to dissent from it is however questi- 
onable, 

35 [1965] A.LR. S.C. 1970, 


s.c. [1066} 
38.0.5. 179, 
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net interest in it, and secure the rights of dependants attaching to that when 
it has devolved. i 

Moreover, in Velu Niranjan v. Alagammal®® there had been a marriage cere- 
mony in which the tali was tied but no mantras were recited. It was a defec- 
tive marriage ceremony like our cases in the Supreme Court. The woman was 
a Kshatriya and the man was a Sudra. The union was pratiloma and void 
(apart from a statutory provision of 1949 which would only apply to genuine 
marriages). The woman was held to be a concubine, a dasi, so that her child 
could take half of the properties (under the old law). Under the previous 
law, about which there is no doubt since the Bombay case, deplored by the 
scholars Akku Pralhad v. Pralhad Ganesh,8? has been repeatedly approved in 
subsequent judicial decisiuns, even a married woman of higher caste who at- 
taches herself to a married man, by whatever ceremony or none, is entitled 
to certain rights and a status vis-a-vis his family and its property. Let us 
look, again, at the case of Nagarajamma v. State Bank of India®® a case as 
recent as 1961. There a man made a second union and the lady claimed it 
was a marriage. There is a presumption of law in favour of marriage and 
against concubinage (Mohabbat Ali v. Ibrahim Md. Khan), but it was held this 
could not operate in favour of a second marriage. The presumption raised 
by cohabitation is indeed strong, but it is rebuttable4+° In this case the 
second woman belonged to a dancing girl community. She claimed that she 
was married to the husband in 1936, but the documents establishing her status 
as wife dated only from 1953. The presumption was held rebutted, and she 
was a concubine. 

But now we are told that had she gone through a perfect marriage cere- 
mony of a bigamous nature, had there been no doubt and so no question of 
presumption, she could not have claimed to be a concubine but must fall be- 
tween two stools. This is what their Lordships of Madras say in Narayana- 
swanu’s case :41 

“...The obligation to pay maintenance, flows from the marital relationship. But, 

if under the personal law, which governs the parties, the marriage is not valid, we are 
unable to assign a status to the unfortunate woman in between that of a concubine and 
that of a wife. We are not inclined to the view, with respect, that there is such a 
thing as an ‘illegitimate wife’, though the phrase picturesquely portrays the real state 
of affairs. But, in law, as we think, there is no such status...” 
She fell between stools because her marriage ceremony was perfect, and so she 
must be understood to have been taken as wife and not as concubine! Let us 
turn back to Kanwal Ram’s case.4? There the Supreme Court noticed that 
the husband admitted sexual intercourse with the second woman, claimed that 
he had married her, claimed that she was his wife after her earlier marriage 
had been dissolved by divorce: yet the fact that he understood himself to have 
married her was not allowed to stand in the way of the plea that the cere- 
mony was defective, so that she was not his wife and he had not bigamously 
married her. 

So the position appears to be this: If the second woman is married in a 
form which is proved to lack an essential item of the customary ceremonies, 
the husband does not commit bigamy, and the woman is entitled to be treated 
as a concubine and will have the residual rights flowing from this fact under 
the personal law. If the second woman is married in a form which lacks none 
of the essential items her ‘‘husband’’ may be successfully prosecuted for 
bigamy. When he comes out of gaol they may live together as husband and 

36 [1959] 1 ALL.J. 265. roved it, 

37 [1945] Bom. 316, s.c. 47 Bom, L.R. 38 [1061] A.I.R. A.P. 320, app. on appea’, 
5, F.B, It was disapproved of by Dr. P.V. [1962] A.I.R. A.P. 260. 

Kane, and by “P” writing in [1946] 1 M.L.J. 39 [1929] A.I.R. P.C. 135. 
Journal, 1. The last editor of Mayne’s Hindu 40 Derrett, op. ott,, para. 260. 


Law and Usage likewise disapproved of it. 41 [1966] A.I.R. Mad. 394, 386. 
The Supreme Court has however fully app- 42 [1966] ALR. S.C. 614, 
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wife, but she does not have the status either of wife or of concubine, and has 
not aay status at law so far as her future maintenance and security are con- 
cerne 
_ The public are obviously not yet ready to regard second or subsequent 
marriages as morally evil. There are people to be found who will connive at 
bigamous marriages, void though the law makes them. But if the conniv- 
ance is not astute enough, and the ceremony is conducted as ordinary mar- 
riage ceremonies are conducted, the lady lacks the protection which the law 
still accords (so far as it may) to the concubine where her paramour was a 
. member of a Mitakshara joint family. What course is open to her paramour 
and hig family, especially his descendants, to help her? It is exactly in such 
cases that the family arrangement comes in handy. The family can arrange 
on her behalf that certain properties shall be set aside for her maintenance 
during her lifetime, and she may be a party (though it is not absolutely neces- 
sary that she should be a party) to the agreement. This is the way in which 
her wants can be secured, and as long as the moral entitlement of the first 
wife is not forgotten, the Court will uphold an arrangement which preserves 
the peace and happiness of the family and avoids wasteful litigation. 

On the subject of the family arrangement the present writer has more to 
say, but he will offer it on another occasion. 


GLEANINGS. 





Wirn’s CONFESSION oF ADULTERY 


A SUBJECT of considerable importance to -divorce practitioners was recently 
-- reviewed by the Court of Appeal (Lord Denning M.R., Danckwerts and Sal- 


-mon L.JJ.) in Burke v. Burke (The Times, January 29). There a husband 


' petitioned for divorce after his wife had confessed to him and to an inquiry 
agent that she had committed adultery, but was unwilling to disclose the name 
of the man concerned. Before granting a decree the court must, of course, be 
“satisfied” that a matrimonial offence has been committed and the question 
in this case was whether the wife’s evidence was corroborated, as in some sense 
it must be. Mr. Commissioner Raeburn Q.C. dismissed the petition for want of 
corroboration: the Court of Appeal reversed his decision. 

The same position had arisen in Sentinella v. Sentinella (The Times, June 
26, 1965) also before Mr. Commissioner Raeburn who had on that occasion 
used words to the effect that if the wife did not name the man with whom she 
had committed adultery, she would be in contempt of court and liable to im- 
prisonment. The petition had been odjourned and thereafter abandoned. The 
husband’s counsel in Burke (supra) was not disposed to advise that the wife 
‘should be asked to appear before the court and possibly be told that if she did 
not name the man, she would be guilty of contempt and suffer the consequences. 

The Master of the Rolls thought that the commissioner had misdirected him- 
self in saying that it was necessary for him to be satisfied that adultery had been 
committed by the standard of proof required in criminal proceedings, This 
was not so. He had also been wrong in stating that the wife wanted a divoree, 
_and that he was not going to facilitate it by reason of her confession. Accord- 
ing to the evidence, it was the husband, not the wife, who wanted the divorce. 
The authorities showed that the court did not act on the uncorroborated confession 
of a wife, unless the circumstances showed very strongly that a confession was 
true. That was the position here. It was one of those exceptional cases where 
the wife’s admission should be accepted. 

For Lord Justice Danckwerts the convincing features about the wife’s con- 
fession was that she was prepared to make it although it was against her in- 
terest in relation to any claim she might make to maintenance from her hus- 
band and also because, when the facts came but in court, she might endanger 


- 
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her livelihood, for she was a schoolteacher. Lord Justice Salmon said that 
while it was by no means the case that, where there was a confession of adul- 
tery, a decree should be pronounced—‘‘very much the reverse’’—one had to 
see whether the confession was corroborated, either directly or by the surround- 
ing circumstances. Here there was such corroboration —N.L.d. 


Freepom ar Common Law: Tue Rremr to Worx 


ENGLISHMEN are traditionally supposed to be much attached to their com- 
mon law rights. One example of this alleged attachment concerned the hus- 
band’s ‘‘right’’ of chastisement of his wife, a practice which is now happily in 
general abeyance. The common law, whose principles seem sometimes to have 
evolved in a curious way, ascribed the rule that a wife could not sue her 
husband for beating her to the idea that in law they were one person. One 
would have thought that the very act proved that they were not; however, that 
was apparently the reason (see per Blackburn J. in Phillips v. Barnet [1876] 
1 Q.B.D. at p. 489). Yet our ancient rights at common law still stir us deep- 
ly, and at the present day one of the most emotive is the right to work—not 
that, as a nation, we like work, but because we cherish dearly the ffeedom to 
do it only a8 and when we choose and the freedom to withdraw from doing it 
and to strike. 


Recently there has been a stirring judicial re-affirmation of the right to 
work. So long ago as 1614 in the Ipswich Tailors’ Case (11 Co. Rep. 53a) it 
was laid down that the common law ‘‘abhors all monopolies which prohibit any 
from working in any lawful trade”. The occasion for re-affirmation of this 
ancient principle came to the Court of Appeal in the appeal in Nagle v. 
Fielden (The Times, February 5, 1966). This was an action which arose out 
of Mrs. Nagle’s being refused a trainer’s licence by the Stewards of the Jockey 
Club. The Jockey Club has monopoly control over horseracing on the flat in 
Great Britain. It seems that it is their unwritten practice not to give a 
trainer’s licence to a woman. The consequences are mitigated by willingness, 
apparently, to give the licence to the head lad of the lady trainer concerned 
while refusing it to her. Mrs. Nagle sued the stewards for a declaration that 
the unwritten practice of refusing such a licence to a woman was contrary to 
public policy and void. It was this that led to the question of the right to 
work, for Mrs. Nagle had no right in contract on which she could support her 
claim against the stewards. Because of the absence of such a right, her state- 
ment of claim had been struck out. 


The Court of Appeal held that there might well be an arguable case that the 
unwritten practice was contrary to the common law since no one could at com- 
mon law be prohibited from working at the lawful trade of their choice. This 
ancient principle is one that could be of wide application at the present day. 
For example, it would be difficult to reconcile the operation of a closed shop 
with this common law rule. Nor is the conception unique. Article 23 of the 
Universal Declaration of Human Rights declares that everyone has the right 
to work and to free choice of employment. The United Kingdom voted for this 
declaration, which, however, does not have the status of a treaty or convention 
though it has great moral authority. This particular aspect of it is, Nagle 
v. Freldon reminds us, still part of the common law of. England —wN.L.J. 


[Due to pressure on space notices of new books and Journals 
are held over till the next issue of the Journal section.] 
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AVARUDHA STREE: RIGHT TO MAINTENANCE AFTER HINDU 
ADOPTIONS AND MAINTENANCE ACT, 1956.* 


THE traditional position of law as regards the maintenance of Avarudha 
stree is stated in s. 553 of Mulla’s Hindu Law (18th edn., P- 548). The Avaru- 
dha stree is entitled to be maintained out of her paramour ’g estate, in the hands 
of those who take it, provided she continues to be chaste after his death. But 
in sub-s. (2) of s. 553 of Mulla’s Hindu Law, the learned commentator has 
made the following observation : 


“The law on the question is now changed and an avarudha stree cannot claim maintenance 
out of the estate of the deceased paramour, where his death took place after coming into operation 
of the Hindu Adoptions and Maintenance Act, 1966, She is not one of the persons within the 
definition of the dependants given in Sec. 21 of the Act.” 

This observation has been quoted with approval in Ramamoorty v. Sitharam- 
amma’ for supporting the view that the rights of the person who has acquir- 
ed right to maintenance out of the estate of the deceased prior to the coming 
into force of the Hindu Adoptions and Maintenance Act, 1956, were not 
affected by the provisions of ss, 21 and 22 of that Act. This was the only 
question under the Hindu Adoptions and Maintenance Act that their Lord- 
ships of the Andhra High Court were to decide in Sttharamamma’s case. In 
other words, there their Lordships were not to decide the question whether the 
person who had a right to be maintained out of the estate of the deceased be- 
fore the Hindu Adoptions and Maintenance Act, 1956, (hereinafter referred 
to as ‘‘the Act”) came into force, but who is not included in the list of the 
dependants in s. 21, could have a right in view of s. 4 of the Act, to be main- 
tained ont of the estate of the person who died after the commencement of the 
Act. For instance, the Avarudha stree was entitled to be maintained out of 
the estate of her deceased paramour before the Act came into force. But she 
is not inckuded in the list of dependants given in s. 21 of the Act. So, is the 
Avarudha stree of a person who died after the Act came into force, entitled 
to be maintained out of his estate? In other words, whether her right to be 
maintained out of the estate of her deceased paramour, is inconsistent with 
the provisions of the Act so that it should be deemed to have been annulled 
under s. 4(b) of the Act? Their Lordships were not to decide this point in 
the above mentioned case. But, in the course of the judgment, some observa- 
tions appear which might be construed to mean that in their Lordships’ view 
such a right was annulled. 

In para. 17 of the report it is observed (p. 184) : 


“The combined effect of Sections 21 and 22is that only dependants of the persons mentioned 
in Seo. 21 dying after the commencement of the Act and as have not obtained any share in the 
estate that have a right to maintenance. It has no application to persons entitled to main- 
tenance from the estate of a Hindu who died before the Act.” (Ltalics mine), 

Pausing here for a moment, it is to be observed that this observation, when 
read in its context, is not meant to define the entire scope of the effect of ss. 21 
and 22. It is made only to distinguish the case of the persons who would 


*By M. 8. ae LL.M., Civil Judge, 1 [1961] A.I.R. A.P. 131, at p. 134, Fz, 
EKopargaon, 
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have fallen within the definition of ‘dependants’ had the definition given in s. 21 
existed before the Act, from the case of the ‘dependants’ who fall within the 
definition after the Act. Again, in para. 21 of the report, their Lordships 
quoted the passage from Mulla’s Hindu Law referred to above as an authority 
for the view that the Avarudha stree of a person, who died before the coming 
into force of the Act, continued to enjoy her right of maintenance even 
after the commencement of the Act. This was, by implication, the meaning 
drawn from the observation in Mulla’s book. In the first place, as the point 
for decision before their Lordships was not specifically as stated by me above, 
the observations on the point, if any, would be at the most obiter. Secondly, 
as seen from paras. 12 and 13 of the report, their Lordships did not concern 
themselves much with the effect of s. 4, which by itself is the section which 
would control the effect of ss, 21 and 22. Thirdly, as stated above, in the con- 
text in which the observations are made by their Lordships they may not 
necessarily mean that their Lordships meant that no person other than a de- 
pendant as defined in s. 21 could claim a right for maintenance under s. 21, 
even if he was entitled to it, had the person from whose estate he claimed it 
died before the coming into force of the Hindu Adoptions and Maintenance Act. 
The view of the learned commentator of Mulla’s Hindu Law quoted above, 
[sec. 553 (2)], is not based on any judicial decision. Therefore, it may be 
worth while to examine whether this view can be upheld. On considering the 
Andhra decision discussed above I think, I shall have humbly to differ from 
the view propounded by the learned commentator. It seems that the obser- 
vations of their Lordships in para. 12 of the report regarding the scope of 
s. 4 support my view on the point. 

There is no doubt that before the Hindu Adoptions and Maintenance Act, 
1956, came into force, the Avarudha stree had a right of maintenance out of 
the estate of her deceased paramour even if she had no issue from the de- 
ceased: Bhagavat Sastrulu v. Lakshmikantam.2 The question is whether in 
view of ss. 21 and 22 of the Act this right of the Avarndha stree is kept 
alive in respect of the Avarudha stree whose paramour dies after the com- 
mencement of that Act. Section 21 does not name the Avarudha stree as a 
‘dependant’. Sub-section (7) of s. 22 reads as follows: 

“Bubject to the provisions of sub-section (2), the heirs of a deceased Hindu are bound to 
maintain the dependants of the deceased out of the estate inherited by them from the deceased,” 
Sub-section (2) is as follows: 

“Where a dependant has not obtained, by testamentary or intestate succession, any share 
in the estate of a Hindu dying after the commencement of this Act, the dependant shall be 
entitled, subject to the provisions of this Act, to maintenance from those who take the estate.” 
This sub-section delimits the rights of the dependants (as defined in s. 21) and 
sub-s. (J) delimits the liabilities of the heirs of the deceased property holder 
in respect of the claims of maintenance. Now, s. 4 of the Act reads as follows: 

“Save as otherwise expressly provided in this Act,— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as the part of 
that law in force immediately before the commencement ot this Act shall cease to have effect 
with respect to any matter for which provision is made in this Act ; 

(b) ary other law in force immediately before the commencement of this Act shall cease 
to apply to Hindus in so far as it is inconsistent with any of the provisions contained in this 
Act,” 

One view, therefore, could be that the liabilities of the heirs and the estate 
in their hands have been specifically limited to the maintenance of certain 
persons who are provided for under the Act and no other person can impose 
more liability on the estate of the heirs on the basis of the alleged rights under 
the law as it prevailed before the commencement of the Act. In Gopala Rao 
y. Sttharamamma®, the Avarudha stree and her issues from the deceased para- 
mour had the rights of maintenance under the old Hindu law and the para- 


2 [1940] A.T.R. Mad. 511. 3 [1965] A.I.R. 8.C, 1970. 
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mour died in February 1948. The lower Court passed a decree for mainten- 
ance in the year 1954 and the Hindu Adoptions and the Maintenance Act 
came into force pending the appeal over that decree. It was then contended 
that the rights of the Avarudha stree did not survive under the Act. Their 
Lordships of the Supreme Court held that the rights of the plaintiffs in that 
case were the rights vested in them before the commencement of the Act and 
that the statute could not be construed to have taken away those rights as it 
was not retrospective in effect. While deciding this point it was observed in 
para. 7 of the report: 

“Specific provision is thus mad» in S. 22 with regard to maintenance of the dependants 
defined in 8. 21 out of the estate of the deceased Hindu, and in view of 8, 4, the Hindu law in 
force immediately before the commencement of the Act ceases to have effect after the conmenee- 
ment of the Act with respect to matters for which provision is so made....We think that 8s. 21 
and 22 read with 8. 4 do not destroy or affect the right of maintenance out of the estate of 
a deceased Hindu vested on his death before the commencement of the Act under the Hindu 
Law in force at the time of his death,” 

In para. 8 of the report it is further observed: 

‘*,..The continuing claim of the respondents during their lifetime springs out of the original 

right vested in them on the death of Lingayya and îs not founded on any right arising after the 
commencement of the Aci.” (Italics mine). 
Relying on these observations it may some time be said that what their Lord- 
ships clearly meant in making this observation was that the right of the 
Avarudha stree under the old Hindu law would not survive in view of the de- 
limitation of the rights and the liabilities of the dependants and the heirs in 
the estate of the deceased. In Ramamoorty v. Sitharamammea where a somc- 
what similar question was involved, their Lordships of the Andhra High Court 
also held that the Act did not affect the rights of the persons who acquired 
them before the commencement of the Act. The view taken by the learned 
commentator of Mulla’s Hindu Law in Sec. 553(2) also is propounded on the 
basis of a similar reasoning though no reason for the view is assigned in the 
section or its commentary. 

To hold such a view would in fact mean that there was an implied repeal 
uf the right of the Avarudha stree. Due to s. 4(@) of the Hindu Adoptions 
and Maintenance Act the old law ceases to have effect only in respect of the 
matters which are provided for by the statute; and, by virtue of s. 4(b) of 
the Act only that law which is inconsistent with any of the provisions of the 
statute shall be deemed to have no force. In Ramamoorty’s case their Lord- 
ships of the Andhra High Court observed (para. 12, at p. 183): 

“It is worthy of note that it [i.e. Bec, 4(a)] makes in terms only the texts, rules or inter- 
pretation of Hindu Law or custom or usage as being in-operative to the extent provision is 
made in the Act in regard to any matter. In other words, the texts, rules etc. are rendered 
ineffective only to the extent they are in conflict with provisions of law beariag on any matter 
in regard to which provision is made. That section does not entirely obliverate the operation 
of the texts, rules etc, obtaiving prior to the commencement of the Act and as such this section 
does not stand in the way of enforcement of the rights that accrued before the commencement 
of the Act .” 

We are not here concerned with the rights accrued before the commencement 
of the Act with which their Lordships of the Andhra High Court were con- 
cerned. But the scope and the effect of s. 4 of the Act is lucidly stated by 
their Lordships and that supports the view that I am now taking. The Hindu 
Adoptions and Maintenance Act made no provisions for the maintenance of 
the Avarudha stree and so nothing in the statute could be said to be incon- 
sistent with the right of the Avarudha stree to be maintained out of the estate 
of her deceased paramour. In Jullundur T. C. Society v. Punjab State,* it 
is observed by their Lordships of the Punjab High Court that the repeal of 


4 [1959] A.L.R, Punj, 34. 
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the rights of the parties by implication should be looked upon by the Court 
very jealously and any reasonable construction which offer an escape from the 
implied repeal must be considered to be in consonance with the true intention 
of the Legislature. While interpreting the provisions of the Hindu Succession 
Act, 1956, in Ramchandra Sitaram v. Sakharam Mahadu? and Rangubai Lalji 
v. Laxman Lalji®, their Lordships of the Bombay High Court also held that 
if the statute did not make a provision for a right which existed under the 
law that existed before the commencement of the Hindu Succession Act, the 
older rule shall be deemed to be in force after the commencement of the 
statute and the right will have to be enforced. The Avarndha stree who has 
not been provided for in the Hindu Adoptions and Maintenance Act must be 
deemed to have had her rights of maintenance out of the estate of her de- 
ceased paramour even after the commencement of the Act. The observations 
in Gopalrao’s case quoted above would not be a guide to determine the rights 
of an Avarudha stree whose paramour died after the Hindu Adoptions and 
Maintenance Act came into force because in that case the point for decision 
was altogether different and in making those observations their Lordships 
wanted to distinguish the facts of the case in their hands on the ground that 
the rights of those parties had not arisen under the Act but under the provi- 
sions which prevailed before the coming into force of the Act. The decision 
of the Supreme Court eventually turned upon the principles relating to the 
effect of a statute on the rights vested in the parties, where the statute was 
silent on the point and was not, in effect, retrospective. 

In this context, it is necessary to note that the consideration on which the 
right of the Avarudha stree to maintenance out of the estate of her deceased 
paramour has been recognised by the Hindu law is obviously to respect the 
qualified sexual fidelity of the concubine to her paramour. This right does not 
exist so long as her paramour is living because she may at any time leave him 
and go to another person (Hindu Law by Raghavachariar, 1965 edu., p. 224, 
para. 209). The right of the Avarudha stree to maintenance is not a right 
against any person but, as observed by the Supreme Court in Gopalrao’s case, 
it is ‘against the estate of paramour rested on an express text of Mitakshara’ 
(see para. 4 of the A.I.R. report.) As observed by Patel J. of the Bombay 
High Court in Rangubai v. Laxman (at p. 84 of the Report) the provision for 
maintenance under ss. 18 to 22 of Hindu Adoptions and Maintenance Act, 
1956, contain only personal obligation. His Lordship observed: 

“The sections themselves show that the obligatiors are personal, They do not deal with 
the incident of the law of the coparcenery and the coparcenery property. It has no relation 
to the rights of the persons eatitled to provision being made out of the coparcenery property 
as such, If, as we have stated above, the right of the wife or the mother to claim share in the 
coparcenery property and of the daughters etc, to have the provision out of the same is not a 
‘provision having beer made in this Act’ as required by Section 4(a), then the principles of the 
old Hindu Law cannot be said to be abrogated. Section 4(b) evidently cannot apply.” 
While making these observations his Lordship was dealing with the provisions 
of Hindu Suecession Act vis-a-vis the Hindu Adoptions and Maintenance Act. 
Section 4 of both of the Acts are identical and the observations made in rela- 
tion to one would be equally applicable to the other. If the rights provided 
for in Hindu Adoptions and Maintenance Act are of a limited nature creating 
only personal obligations (may be to a limited extent in some cases as provid- 
ed for in s. 22(2) to (4)), the fact that only certain persons are enumerated 
in these provisions of the Act as the persons having right to have mainten- 
ance would not mean that the rights of the others under the old Jaw have been 
abrogated. Though the Act is to codify and to amend the law relating to 
the adoptions and maintenance the plain reading of s. 4 suggests that it is not 
intended to be exhaustive. It is exactly this feature which is pointed out by 
their Lordships of the Andhra High Court in the quotation given above from 


5 (1957) 60 Bom. L.R. 82. 6 (1966) 68 Bom, L.R, 74. 
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para. 12 of the report of Ramamoorty’s case. There could be some matters 
in respect of which the Act made no provision. And in such cases, under 
s. 4 of the Act, the older rules of law will prevail. As the statute makes no 
provision for the maintenance of the Avarudha stree who had proprietory 
right under the old law, it must be held that the older rules of the law would 
remain in operation. 


BOOKS & PERIODICALS. 


Constitutional Law of India. By H. M. SEERVAI, M.A., LL.B., Advocate (O.8.). 
Bomsay: N. M. Tripathi Private Ltd., Princess Street. Royal octavo. Pages 
1372. Price Rs. 60. 


THERE are some excellent Introductions to and Commentaries on the 
Constitution of India but to date, till the publication of this book, one was 
hard pressed to find a critical examination of the provisions of the Constitu- 
tion vis-a-vis the large body of case-law which has gathered round it. It is 
gratifying to note that the author, a busy legal practitioner and the present 
Advocate-General of Maharashtra, should have at great personal sacrifice de- 
voted the better part of some seven years in the preparation of this pioneering 
work. One can do no better than quote the author’s approach to his subject: 


“T have stated as accurately as I can the effect of a decision; I have then considered the 
relevant decisions on a subject to ascertain whether they disclosed a principle or a coherent 
pattern, and if they did not, I have submitted what appeared to me to be the correct principle 
or a coherent explanation,” 

By far the most interesting portions of the text are the author’s ‘‘submissions’’ 
on the statement of law as appearing in the judicial pronouncements of the 
Supreme Court. In a future edition some of these submissions may need re- 
consideration in the light of the latest decisions of the Court. As a case in 
point the test set out by the author which should be adopted by the Supreme 
Court in reversing its own previous judgment will need further serutiny as a 
result of the decision in the Superintendent & Remembrancer of Legal Affairs, 
West Bengal v. The Corporation of Calcutta, in which a bench of nine Judges 
affirmed the-principle laid down in the Bengal Immumity case and has added 
a rider by stating that a previous decision based on a rule of construction in- 
consistent with the republican polity of India may have to be set aside. A 
notable feature of the book is that every aspect of the stated case law is dis- 
cussed exhaustively with a full reference to the facts of the cases cited and 
the footnotes are a veritable digest of cases in which the points involved are 
clearly and succinctly set forth. The case law is brought down up to date 
with a very interesting discussion on the recent decision of the Supreme Court 
in I. C. Golak v. State of Punjab, wherein the author has put in a strong plea 
for its reversal on the ground that it ‘‘is productive of the greatest public 
mischief’’, The appendices contain the full text of the Constitution and Bills 
to amend the Fundamental Rights. The Index is a carefully prepared compila- 
tion which covers all the important topics dealt with in the text. Within the 
space of a short notice it is, however, not possible to even touch on the various 
merits of this publication which leaves nothing to be desired in the way of 
clarity of expression and comprehensiveness in dealing with the fundamental 
eoncepts underlying the Constitution. This is a minor point but the meticu- 
lous discussion on territorial waters could have done with a reference to 
the President’s Proclamation of a date later than the one referred to in the text 
whereby the territorial waters of India were extended upto a distance of twelve 
nautical miles for certain purposes. This book is a significant contribution 
to the subject and will undoubtedly take its place along with some of the 
notable exegesis of foreign Constitutions. 
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An introduction to the Law of Torts. By Joun Q. Fuemme, D.C.L. 
Bompay-1 BR: Oxford University Press, Oxford House, Apollo Bunder. 
Demy octavo. Pages 230. Price 25s. 


Tue title of this book is, to a certain extent, a misnomer, for as stated by 
the publishers, it is not ‘‘another potted version of black-letter rules.’’ It is 
more in the nature of an original thesis which considers the effect of changes 
brought about in sueceeding years in the content and place of the law of torts 
by social security benefits and private insurance as sources of compensation. 
The elements of the cause of action for negligence, the doctrine of strict liabi- 
lity, nuisance, defamation and torts resulting from economic activity, are the 
different topics which receive a refreshing and illuminating treatment. In the 
course of discussion some of the old leading cases like Donoghue v. Stevenson 
and Rylands v. Fletcher acquire a new significance when considered in the light 
of their historical setting and their impact on later decisions. The ‘‘foresee- 
ability’’ formula which received recognition in The Wagon Mound but which 
since then has embarked on a chequered career has been critically examined 
and so has an aspect of economic torts—the torts of intimidation—which leads 
up to Rooks v. Barnard. These are some of the thought provoking topics dealt 
with by the author. This book is an outstanding reassessment of the concepts 
and problems involved in a branch of law where fresh thinking has become im- 
perative with the realization that the law of torts, in the words of the author, 
has become ‘‘part and parcel of our system of social security’’. This notable 
addition to the Clarendon Law Series will be extremely helpful not only to 
serious students of the basic foundations of law but particularly to teachers of 
law as affording them a necessary background for a detailed exposition of the 
law of torts. 


Soviet Criminal Law and Procedure. The RSFSR Codes. Bompay 1 BR.: 
Oxford University Press, Oxford House, Apollo Bunder. Massachusetts 
(U.8.A.): Harvard University Press, Cambridge. Royal octavo. Pages 501. 
Price $ 11.95. 


Tus book deals with the Criminal Code, Code of Criminal Procedure and 
Law on Court Organization which were adopted in 1960 by the Supreme Soviet 
of the Russian Soviet Federated Socialist Republic (RSFSR) which is the 
largest of the fifteen republics of the Union of Soviet Socialist Republics (USSR). 
Harold J. Berman, a professor of law at the Harvard University and a re- 
eognised authority on Soviet law, has contributed a long introductory essay on 
the Codes and their place in the system of Soviet law as a whole. This latest 
addition to the Russian Research Centre Studies of the Harvard University 
will be of interest to students of comparative law in India as it is concerned 
with a system of criminal law and procedure which is based on concepts which 
are Jikely to be unfamiliar to them. 


Law relating to Building and Engineering Contracts in India. By G. J. GAJRIA, 
B.A, LL.B. BosBAY: N. M. Tripathi Private Limited, Princess Street. Royal 
octavo. Pages 839. Price Rs. 50. 


Tus is a first comprehensive treatise which treats of the rights and obliga- 
tions of the personnel involved in the building and construction industry in 
India. Building and engineering contracts as a rule contain an arbitration 
clause for settlement of disputes arising therefrom and the author besides con- 
sidering the various aspects of such contracts has dealt exhaustively with matters 
relating to arbitration. Numerous topics germane to the inquiry are discussed 
in the light of Indian and English case-law and general principles derived 
from English authors are stated in the text for clarification. The author who 
as Standing Counsel, Central P.W.D., had to handle cases relating to build- 
ing and engineering contracts, is fully aware of the needs of lawyers, architects 
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and engineers and in this book he has provided for them a reliable guide to the 
legal aspects of such contracts. 


Cases and Materials on Administrative Law in India. Vol I. Published by Dr. 
G. 8. SHarma, Director for the Indian Law Institute, New Delhi. BOMBAY : 
N. M. Tripathi Private Ltd., Princess Street. Royal octavo. Pages 831. 
Price Rs. 40. . 


Tuts is a case-book prepared by the Indian Law Institute which presents the 
different aspects of administrative law with a detailed discussion of the prin- 
ciples of Indian Administrative Law. A large mass of material derived from 
judicial decisions, statutes, parliamentary papers, departmental reports and law 
journals is collated under appropriate heads of topics. The study opens with 
a consideration of the origin, history and current development of administra- 
tive law and the basic constitutional concepts, namely, the Rule of Law and 
the doctrine of separation of powers. This leads to an elaborate discussion on 
classification of administrative functions, delegated legislation, administrative 
discretion ‘and non-adjudicative functions of the administration. All this mate- 
rial is analysed with a detailed reference to decisions of Indian and foreign 
Courts as well as extracts from standard works on the subject by English and 
American jurists, This is a unique venture on the part of the Institute to put 
together all this intractable material with a view to placing it for discussion 
before a group of Judges, lawyers, law teachers and administrators. 


Principles and Digest of the Law of Evidence. By M. MONI, M.A., LL.B. 
Abridged by H. S. URSEKAR, M.A., LL.B. ALLAHABAD 1: University Book 
Agency, Elgin Road. Royal Octavo, Pages 697. Price Rs. 32.50. 


AFTER nearly a decade, this well known commentary on the Indian Evidence 
Act, 1872, appears in an abridged edition prepared by a member of the State 
judiciary who has brought to bear upon it much learning and industry. In 
the words of Monir ‘‘this unique piece of legislation the like of which is not 
to be found anywhere else in the world’’ bristles with difficulties owing to the 
abstruseness of the doctrines propounded and a commentary like the present 
one which lucidly explains the various intricate provisions of the Act serves 
a very useful purpose. The principle and scope of each section are set forth 
and the commentary which is succinct but exhaustive takes note of the latest 
decisions of the higher Courts in India and Pakistan. Apart from reference 
to standard English and American works on the law of evidence for further clari- 
fication, some leading English decisions germane to the subject are drawn upon. 
The editor has done well not only to retain the author’s original illuminating 
Introduction but to include the draft Reports of the Select Committee on the 
Indian Evidence Bill and abstracts from the proceedings of the Council of the 
Governor General of India in relation to it, the latter containing the speeches 
of Sir James Stephen, the distinguished jurist who piloted the Bill, The ap- 
pendics also contain the text of the Bankers Books Evidence Act, 1891, the 
Commercial Documents Evidence Act, 1939 and the Indian Oaths Act, 1878. 
In a future edition the inclusion of a table of cases may be considered. This 
handy and reliable exposition of the Act will commend itself to the profession 
and students going up for higher examinations in law. 


The Law and Practice of Provident Funds in India. By F. L. BERARWALLA, 

M.A., LL.M., Advocate, Supreme Court of India. Bomeary: Kothari Me-duneil 
. & Co., 182 Great Western Building, 23 Bakehouse Lane. Royal octavo. Pages 
' 343. Price Rs. 22. 


Tuts is a commentary on the Employees’ Provident Funds Act, 1952, and the 
Provident Funds Act, 1925, which, between them, cover the law of provident 
funds in India. The author’s approach is logical and precise, for after indicat- 
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ing the object and scope of each important provision, he has interpreted it in 
the light of decided cases. The case-law is exhaustively dealt with and a Sup- 
plement at the end of the book has brought it down to 1965-66. A chapter is 
devoted to decisions of the Bombay Revenue Tribunal and the Labour Appellate 
Tribunal which cover cases of demands by employees of establishments which 
kave not been brought within the purview of the Act of 1952. Provisions of 
the Income-tax Act, 1961, the Companies Act, 1956, and the Payment of Wages 
Act, 1936, which relate to provident funds are reproduced and commented 
upon. The text of the Employees’ Provident Funds Scheme, 1952, as modified 
up to October 1966 and the various notifications, letters and circulars issued 
under the Act are also given. This is a comprehensive and able exposition of 
an important aspect of social security legislation which affects a large body of 
citizens, 


Advocacy. By S. C. Consun and G. CHANDRA. Bompay 1: Asia Publishing 
House, Calicut Street, Ballard Estate. Demy octavo. Pages 215. Price Rs. 18. 


Like poets great advocates are born and not made, yet to attain a fair degree 
of success in the legal profession the neophyte can learn much by following the 
careers of men who have made their mark at the Bar. The authors of this short 
book have kept this steadily in view and apart from their experience at the Bar 
they have drawn upon knowledge gained from adepts in the art of advocacy. 
The book is mainly designed for the guidance of one who is new to the profes- 
sion and gives him practical hints as to the actual conduct of cases in Courts. 
Matters such as drafting of pleading and the examination of witnesses receive 
special attention, especially cross-examination. of witnesses where some case 
studies are included to illustrate the legal principles involved. The appendices 
contain the Code of Professional Ethics approved by the All India Bar Asso- 
ciation, specimen forms of pleadings and the Advocates Act, 1961, as amended 
up to date with short notes. A book which will interest and instruct the 
new comer to the profession. 


The Bombay Court Fees Act, 1959. By J. D. Ganaat, B.SC., LL.B. BOMBAY 1: 
New Literature Publishing Company, 12 Bake House Lane, Fort. Demy 
octavo. Pages 381. Price Rs. 15. 


In the revised second edition of this popular commentary on the Act the 
author has incorporated all the reported case-law on the subject since the 
first edition was published in 1960. As the Act is applicable in Gujarat the 
decisions of the Gujarat High Court are referred to. The case-law is brought 
down to December, 1966. To make the book more exhaustive some unreported 
judgments of the High Court at Bombay are also considered. The latest amend- 
ments to the Act as well as notifications issued by the Governments of Maha- 
rashtra and Gujarat are included. A commendable feature of this commentary 
is that each section of the Act receives detailed and lucid treatment. As an 
experienced officer of the High Court the author has given independent thought 
to some of the problems arising under the Act, and some of his suggestions 
regarding the administration of the Act and for the removal of certain lacunae 
therefrom deserve consideration. In particular may be mentioned hig suggest- 
ed remedy for payment of additional Court-fee when a suit for mesne profits 
or accounts is settled out of Court and no judgment is pronounced by it and his 
suggestion for a suitable provision to be made for refund of two-thirds of in- 
stitution fee in suits which abate after registration. This accurate and care- 
fully prepared commentary will be indispensable not only to the legal practi- 
tioners to whom it is principally addressed but also to the lay litigants as a 
useful guide when called upon to pay Court-fees. 
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Estate Duty Simplified. By S. A. L. Narayana Row, B.A., B.L. Fifth edition. 
Maneras: The Madras Law Journal Office, Mylapore. Royal octavo. Pages 436. 
Price Rs. 15. 

Tae fact that this hand-book on the law of estate duty in India has gone into 
five editions in about a decade since its first publication shows that the book 
has supplied a felt want for a popular exposition of a rather difficult fiscal 
statute. The author has explained in simple language the general scheme of 
the Estate Duty Act, 1958, under different heads such as Basis of charge, Valu- 
ation of property, Calculation of duty, Appeal and Reference to the High 
Court ete. A large number of illustrations are given in the text to clarify 
some of the more ticklish provisions of the Act. Though the book is primarily 
meant for the layman, the income-tax practitioner will also find it useful as 
the latter half of it contains material relevant to the subject, e.g. the up-to-date 
texts of the Act and the Rules made thereunder, the notifications issued under 
the Act and a section-wise digest of Indian cases on the Act. This is a lauda- 
ble attempt to bring within the reach of the layman a highly technical statute 
and it is to be hoped that the other minor direct tax Acts will be ‘‘simplified’’ 
by the author on the same lines as the present one. 


Tazation on Non-residents in India. By Racuu Nars Rar. Bompar: N. M. 
Tripathi Private Ltd., Princess Street, Royal octavo. Pages 220. Price Rs. 15. 
Tas book which deals with the tax laws which directly or indirectly affect 

a non-resident who is having or proposes to have any activity in India, in its 
second edition, incorporates the many changes that have taken place in direct 
taxation Jaws since it was first published in 1962. It is mainly prepared for 
foreign business executives and their advisers and as such a mass of relevant 
material dealing with the subject is presented with clarity within a small 
compass. The liability of the non-resident to pay tax under different circum- 
stances and the reliefs and exemptions to which he is entitled are clearly set 
forth and explained. This book which gives an accurate overall picture of the 
tax liabilities of non-residents will be indispensable to foreign entrepreneurs who 
are anxious to do business with India or in India. 


The Labour Law Digest, 1950-1966. Vol. I. Edited by Asır Gopau Roy, M.A., 
B.L, Advocate and Ram MOHAN SINGH, M.A., B.L, Advocate. ALLAHABAD 3; 
Ashoka Law House. Crown quarto. Pages 622. Price Rs. 25. 


Tris volume covers topics from Abandonment of employment to s. 9 of the 
Industrial Disputes Act. It digests decisions of the Supreme Court and the 
different High Courts as well as those of Tribunals reported or published upto 
Jane 1966. To make it comprehensive the editors have included decisions on 
Service Codes or Rules and case law under art. 311 of the Constitution of 
India. <A table of cases is one of the essentials of a good digest and it is to 
be hoped that this desideratum will be met in the second volume. This digest 
will be very useful to all those who have to deal with the multifarious labour 
laws in their professional or other capacities. 


Supplement to Foreign Enterprise in India: Laws and Policies. By Matrew 
J. Kust. Bompay IBR: Oxford University Press, Oxford House, Apollo 
Bunder. The University of North Carolina Press, Chapel Hill. Pages 108. 
Price Rs. 5.25. 

Te principal work published in 1964 examined the institutions of law, legis- 
lation and administration affecting foreign private investment in India in the 
context of underlying economic policies, political development and social change. 
The present volume examines the new developments in the legal and adminis- 
trative frame work for investment in India which have taken place during the 
two and a half years that have passed since the publication of the main work. 
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Journal of the International Commission of Jurists. Vol. VII, No. 2. Edited 
by Sean MAoBRDE. Geneva (Switzerland): International Commission of 
Jurists, 2 Quai du Cheval Blanc. Pages 310. Price $1.50; £ 0.10.9. 


THE recent judgment of the International Court of Fuaeioat in the case which 
Ethiopia and Liberia brought against South Africa in respect of the administra- 
tion of its Mandate over South West Africa has agitated the minds of lawyers 
throughout the world. This issue of the Journal contains an article which sets 
out the history of the case, the issues involved and some important extracts 
from the judgment of the Court. In the feature Digest of Judicial Decisions 
by the Supreme Courts of different countries on aspects of the Rule of Law, 
an interesting decision of the Constitutional Court of Hessen in the Federal 
Republic of Germany, dealing with freedom of conscience, is epitomized, the 
whole of which bears reproduction here. 

“The applicant, an infant suing by his parents, was a pupil at a primary school run by the 
respondent, ove of the states of the Federal Republic of Germany. It was the practice in the 
applicant’s schoo] for the day’s work to begin with prayer. Non-Christians had the choice of 
remaining in the classroom without joining in prayer or of entering the classroom after prayers 
were over, The applicant, who came of a family without religious beliefs, alleged that this 
practice infringed his rights under Article 9 of the Constitution of Hessen, which protecta freedom 
of belief and conscience and Article 48(TI) which provides that no one may be si aaa to 
participate in a religious activity, 

It was held: 

1, That freedom of conscience and belief which, as protected by Article 9, includes freedom 
to express one’s beliefs, also includes freedom to be silent as regards them (negative freedom 
of expression), 2, The practice ot holding school prayers in effect compelled a non-Christian, if 
he wished to be true to his beliefs, to proclaim them by remaining outside the classroom, for 
mere silent attendance was a form of participation which infringed the applicant’s nogative 
freedom of expression. 

The Court, inter alia, made the following observations on freedom -of conscience and 
belief : Freedom of belief, a fundamental right that by its very nature exists before the State 
and is above the positive law, is one of the oldest fundamental rights, It belongs to those 
human rights that have their roots in the natural law and are therefore not created by the 
positive law but merely reproduced by it. Freedom of belief can also consist in the lack of 
belief or in anti-religious belief. It therefore covers not orly religions but also philosophies 
of life, including a-religious and anti-religious philosophies such es atheism, materialism, 
monism, scepticism and Pantheism. 

The fundamental right to freedom of belief only acquires substance through the rights to 
manifest one’s belief, i.e. through the freedom of religious and philosophical expression, the 
freedom to say what one believes or does not believe, a freedom that is implicit in Article 9 
of the Constitution of Hessen as emanating from freedom of belief and conscience. 

The right to be silent is an absolute oue admitting of no exceptions.’ Since it does not 
affect the rights of others, it is not and cannot be subjected to limitations, The otate is as a 
matter of principle forbidden to interfere in the sphere of religious freedom, Any attempt 
to induce a declaration of religious or philosophical bolief by other than purely spiritual means 
is absolutely and unreservedly forbidden, Any use of compulsion with the object of inducing 
such a declaration is illegal. The guaranteed freedom to be sleng can be exercised not only 
against the State but’ also against other persona, 

The holding of classroom prayers in practice pots a strong degree of pressure upon a child 
to attend, in that his failure to do so marks him ont as different aud lays him open to fase of 
being discriminated against. 

- The very essence of the applicant’s right to be silert as to his beliefs is infringed if he has 
to suffer compulsion.” 


Review of Contemporary Law. No. 1/1966. Edited by Pærre Cor. Brussmus 
19 (Belgium): 49, Avenue Jupiter. Pages 134. Price $2.00. 
To the general reader in India two articles in this biannual journal dealing 
with ‘‘Peaceful coexistence’’, one by a professor of Moscow University and the 
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other by a professor at Geneva University will be of special interest.’ In tho 
section ‘‘Legal news’’ is a note on ‘‘Soviet Legislation in 1965”. 


The Law Review. October 1966. Vol. XVIII, No. 2. CHANDIGARH-3:; De- 
partment of Laws, Punjab University. Royal octavo. Pages 445. Price 
One rupee. 


Tus half yearly law Journal contains a variety of articles on legal topics, 
among which may be mentioned, one by Mr. Tek Chand, a former Judge of 
the Punjab High Court, which resuscitates the historic trial of Raja Nand 
Kumar, a fairly long article on ‘‘Law of Private Trusts” by B. S. Mongia, 
a reader in law of the Punjab University, which deals with the provisions of 
the Indian Trusts Act, 1882, and an article on ‘‘Changing Law in the Hindu 
Society’? by Tahir Mahmood, a lecturer in law at the Muslim University, 
Aligarh. Altogether good value for money. 


Centenary: High Court of Judicature at Allahabad. 1866-1966. Commemo- 
ration Volume I. Allahabad High Court Centenary Commemoration Volume 
Committee. Demy Quarto. Pages 563. 


Tuar imposing publication marks the occasion of the centenary of the Ala- 
habad High Court. The Allahabad High Court is one of the oldest High Courts 
in India and among its eminent Judges and advocates were Sir John Edge, 
Mr. Justice Mahmood, Sri Shah Muhammad Sulaiman, Pandit Sunder Lal, 
Pandit Moti Lal Nehru and Sir Tej Bahadur Sapru whose pen portraits appear 
in this volume. An interesting section deals with ‘‘Memories and Remini- 
acences’’ and in a lighter vein ‘‘ Anecdotes and Repartees in the High Court’’. 
The Volume is profusely illustrated with photographs of present and past 
Chief Justices and Judges of the Allahabad High Court. 


GLEANINGS. 


NATURAL HAZARDS: LIABILITY IN NEGLIGENOM 


Te rule of strict liability, that is, the rule in Rylands v. Fletcher, does not 
depend on proof of absence of reasonable care, and does not extend to natural 
hazards as distinct from man-made hazards. By it a man who for his own 
purposes brings or keeps something on his land likely to do mischief to his 
neighbour if it escapes, keeps it there at his peril and, if it escapes and does 
damage to his neighbour, is liable for the damage. Thus the rule would apply if 
a landowner started a forest fire on his land and the fire spread to his neigh- 
bour’s land. Such fires can, however, be caused without man’s intervention 
e.g, by lightning. In such a case the rule in Rylands v. Fletcher would 
not apply. In addition, liability may sometimes lie in nuisance where a man 
“‘aontinue”’ on his land a nuisance which he knows to be there, and thus adopts 
it as his own, and then it does damage to his neighbour. Liability arises also 
if he fails to take reasonable steps to abate the nuisance, as was decided in 
Sedleigh-Denfield v. O’Callaghan [1940] 2 All E.R. 349 by the House of Lords. 


The law has moved on recently in the decision in Goldman v. Hargrave which 
promises to become a leading case. The essential element there was that liabi- 
lity lay in negligence. A tree on the appellant’s land in Australia had been 
strack by lightning and began to burn. The landowner, who was also the occu- 
pier of the land, took steps to have the tree felled. Then, instead of putting 
out the fire in the tree with water, he let it burn out. That method brought 
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a fresh risk, for a few days later the wind freshened, the fire revived, spread 
to adjacent property, and did damage. The appellant was liable for damage 
to the adjacent property, and the cause of action was his negligence. The 
Judicial Committee’s reason was that the action needed to put out the fire with 
water was within the capacity and resources of the appellant, and in not taking 
prudent steps to put out the fire by that means he had been guilty of negligence, 
although he did not initially cause the fire, and the damage done to the adjacent 
property was the consequence of his negligence. So the rule emerges that there 
is a general duty of care on an occupier of land on which a hazard to his 
neighbour arises, to remove or reduce the hazard, whether it arises by the act 
of God or from natural causes or by human agency. The standard of this duty 
of care is that the occupier is required to do what is reasonable, having regard 
to his individual circumstances —N.L.J. 


A New Perri FOR SOLIOITORS 


Just as Lord Campbell’s Lives of the Lord Chancellors was said to have 
added a new peril to death, so the decision of the Court of Appeal in Cook v. 
S. may be said to have added a new peril to solicitors’ liability for professional 
negligence. At first instance Lawton J. held [1966] 1 All E.R. 248, that the 
solicitor who had acted for the plaintiff, Mrs. Cook, had been negligent in not 
taking steps to prevent the divorce suit brought by her husband from being 
heard undefended and awarded her damages amounting in all to £1,060 in 
respect of loss of maintenance for her son which he would probably have been 
awarded had she defended the divorce proeeedings, loss of the chance of pro- 
tecting a future maintenance claim for herself should she cease to be able to 
work, and loss of the chance of successfully defending the divorce suit. Mrs. 
Cook also claimed damages for mental distress, resulting from the defendant 
solicitor’s conduct of her case, but she was held not to be entitled under this 
head, since her claim was in contract not in tort. It was in respect of her claim 
to damages for mental distress which, she claimed, had brought on an anxiety 
state preventing her from continuing her work, that she appealed. 


The Court of Appeal held that, in principle, damages for nervous shock were 
recoverable for negligence by a solicitor in the conduct of hig client’s case, 
but that in the particular cireumstances of Mrs. Cook’s case the damage was 
too remote. The reason why Mrs. Cook did not get damages for the injury to 
her health was that she was peculiarly liable to nervous shock—indeed the 
history of her life showed one nervous breakdown after another—but she had 
neither pleaded nor proved that her solicitor was aware of this. Accordingly, 
her nervous breakdown as a result of his conduct of her defence was a con- 
sequence that was not reasonably foreseeable by him, and the damages were too 
remote to be recoverable. Yet the peril is there, for it is now part of our law 
that such damages are recoverable where the injury to health is a reasonably 
foreseeable consequence. It seems, however, that in this field, as in some others, 
ignorance is bliss. The solicitor who contrives to remain unaware of any ab- 
normal mental propensity in his client may well escape liability in damages 
for nervous shock or anxiety state occasioned by his conduct of the client’s 
litigation. It remains only to be said that such unawareness is not generally 
considered to be the hallmark of the best kind of solicitor—N. D. J. . \ 
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THE RIGHT TO SECEDE.* 


‘“‘ Federalism” says Dicey, “is a political contrivance intended to secure 
national unity consistently with State rights.’’ According to Professor Wheare, 
it is one of the chief characteristics of a federation to have a general govern- 
ment and regional governments with co-ordinate powers defined and limited by 
law. With the presence of these factors, broadly speaking, the existence of a 
federation can be presumed. 

Let us first see how the necessity for the formation of a federation arises. 
According to the accepted principle, the urge for the formation of a federa- 
tion arises amongst people with a community of race, language, religion and 
nationality. Similarity of social and political institutions also creates a desire 
for union. Added to this is the desire for securing a common defence and 
economic advantage from the union. 

Federations are formed either by (i) a voluntary agreement between the 
existing sovereign States; or (ii) by transforming the existing provinces of a 
unitary State into one. The U.S.A. and Australia are the instances of the 
former; Canada and India of the latter. 

The Indian Constitution-makers, who wanted to create a federal polity for 
the Indian nation, welded the existing provinces into one and created the Indian 
federation. With the integration of the Indian States, the federation was 
placed on a firmer and sounder basis. 

‘Now, whenever a federal State is formed, a question of great constitutional 
and of far-raching importance that arises is whether a regional government 
having come into the federation can subsequently go out of it. In other words, 
whether it can claim the right to secede from the Union if in its opinion the 
Union is not advantageous to it. This question has assumed a particular signi- 
ficance today in our country inasmuch as now and then claims for secession 
from the Indian Union are being voiced from interested parties. Centrifugal 
tendencies nurtured on grounds of community, religion, province and language 
are ever-growing giving rise to such claims. To counteract these tendencies, 
the Central Government has introduced, in the Lok Sabha, a Bill known as the 
Unlawful Activities (Prevention) Bill, 1967. It is interesting to find out how 
other federations in the world which were faced with the same difficulty tried 
to solve it. Statesmanship and prudence demand that we should be wise by 
the experience of others and avoid committing the same mistakes. 

The U.S.A., for instance, is regarded as an ideal type of federation. It was 
formed by a compact between the thirteen sovereign States then existing with 
the object of creating a ‘‘more perfect union.’ But the process of creating 
a ‘‘more perfect union’’ encountered difficulties, and on the question of aboli- 
tion of slavery, there took place a Civil War between the Northern and the 
Southern States. The latter States claimed that they were sovereign entities 
and had a right to-secede from the Union. They also exercised this right. 
The end of the war saw the end of the controversy. The Supreme Court of 
‘America in 1868 declared the war to be over ahd observed that ‘‘the Consti- 
tution in all its provisions looks to an indestructible union composed of inde- 


*By P. 8, Chaudhari, LL.M. Reader in Constitutional Law, University of Nagpur, 
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structible States.” (White v. Texas’). Never since then have the States in 
America claimed the right to secede from the Union. Some time back, a great 
controversy arose over the admission of a Negro student in a White Univer- 
sity in a Southern State in America and federal troops had to be called out 
to enforce the decision of the Supreme Court. But, it is significant to observe 
that the concerned State this time did not claim its right to secede from the 
Federation. Political scientists in America are firmly of the view that the ques- 
tion of secession has been decided by the Civil War once for all never to be 
raked up again. 

The Australian Federation was formed on the basis of a convention of the 
existing States; but Queensland, at the beginning opted out of the Conven- 
tion. Later on, however, it accepted the Constitution and opted to remain in 
the Union. 

The Canadian federation was formed out of a desire of the then existing 

provinces to be federally united. The provinces of Prince Edward Island and 
Newfoundland, although they participated in the Convention which framed the 
basis of the Canadian Constitution, subsequently opted out and remained out- 
side the Federation. But the course of events made it incumbent upon them 
to join the federation. Newfoundland joined only as far back as March 31, 
1949, : 
In comparison with the above-named federations, the Swiss federation has 
some very interesting features. In fact, it is a Confederation with a federal 
constitution. The federation is intended ‘‘to maintain and increase unity’’ of 
the confederated members. The Constitution of 1848 guarantees the sovere- 
ignty of the States and vests the residuary rights in the States (art. 3). The 
Cantons (i.e. the provinces) have also been given the right to sign agreements 
with foreign countries in matters of legislation, administration and justice 
(art. 7). In exceptional circumstances, they have the right even to conclude 
treaties with foreign States in matters of public economy and neighbourship 
and police regulations (art. 9). It is important to remember that such rights 
have not been conferred on the States by any other federal constitution save 
that of the U.S.S.R. It is, however, noteworthy that inspite of a weak 
federal government and strong cantonal governments, the present tendency in 
the country favours the strengthening of the central powers. 

The U.S.S.R. has an altogether different political structure than the 
Western countries. It is a ‘‘Union’’ of Soviet Socialist Republics. It is a 
federal State formed on the basis of voluntary union by 12 Soviet Socialist 
Republics, 

Article 18 declares the sovereignty of the Republics and says that no 
territorial changes in the form of the Republics (i.e. States) shall take plave 
without their consent. Further, the Republics have been given the right to 
enter into direct relations with foreign States and to conclude agreements and 
even to exchange diplomatic envoys (article 18(1) ). The residuary powers 
are vested in the Republics and they have also the right ‘‘freely to secede’’ 
from the U.S.S.R. (art. 17). But the Centre possesses extremely wide powers 
in the matter of regulating foreign relations, national defence, economie plan- 
ning ete. The last one is the keystone of the Socialist philosophy and covers 
every aspect of a citizen’s life in the country. ‘‘Implementation of economic 
planning,’’ says B. N. Rau, ‘‘gives unlimited opportunities to the Centre for 
interference with the units. Furthermore, any activity on the part of the unit 
to secede from the Centre is treated by the ‘Soviet Courts as ‘treasonable’ sd 
that the practical value of the right is questionable. No Republic has so far 
claimed the right of secession from the U.S.S.R. 

Nearer home, the Burmese Constitution of 1947 proclaims a federal consti- 
tution for Burma; but the Union, it should be remembered, is not indissoluble. 
The Shan States had been given the right, by s. 303 of the Constitution, to 
secede from the Federation, subject, however, to the condition that the right 


1 (1868) 7-Wall, 700, atp. 720, 
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is not to be exercised in the first ten years. Although this period has already 
elapsed, the States in question have not showed any inclination to opt out of 
the Union and the unity created by the federation survives to this day. 

. Coming to the position in the Indian Constitution we find that art. 1 pro- 
claims India to be a ‘‘union of States.” A question arises as to the meaning 
of the word ‘‘union’’. Explaining its meaning in the Constituent Assembly, 
Dr. Ambedkar said: 

“The word ‘union’ has been used to indicate firstly, that the Indian federation is not 
the result of an agreement by the units; and secondly, that the component units have no 
freedom to secede from it.” (Constituent Assembly Debates, Vol. VII-No. 1, page 43). 

` Let us now try to find out the legal nature of our ‘‘Union.’’ Article 2 gives 
power to the Parliament to admit new States into the Union. Article 3 em- 
powers it, by making a law, to change the area, name or boundaries of a 
State, subject to the condition that a Bill seeking to bring about this change 
should be introduced on the recommendation of the President, and, the Presi- 
dent should have referred it to the Legislature of the State concerned ‘‘for 
expressing its views’’; but unlike America, the consent of the State to the pro- 
posed change is not necessary. Under art. 4, it is not necessary to treat such 
a Bill as attracting the provisions of art. 368. The change can be brought 
about by a simple majority vote in the Parliament. Thus, the Constitution 
does not give absolute guarantee of territorial integrity of the States. The 
secession of Beru Bari, a part of the State of Bengal, by the Union Govern- 
ment to Pakistan is an instance in point. In an advisory opinion, the Supreme 
Court upheld the right of the Parliament to cede the territory in question 
which formed part of the State of Bengal (Reference by President of India: 
Ref. No. 1 of 1959),2 after undertaking an amendment of art. 1 and the First 
Schedule of the Constitution in terms of art. 368; but it pointed out that such 
an amendment would not attract the safeguard prescribed by the proviso to 
that article. Thus, the cession of the State’s territory could be done without 
its consent. 

` In the legislative field too, the laws of Parliament have validity throughout 
the country and State laws inconsistent with or repugnant to Parliamentary 
laws become void, except when a State law in the Concurrent List has been 
reserved for the consideration of the President and has received his assent 
(art. 254(2) ). Again, the residuary power of legislation is vested in the 
Union (art. 248). Thus, Parliamentary legislation has been given a position of 
distinct superiority over that of State legislation. 

‘The position in the administrative field is no different either. The Union 
has vast powers of giving directions to the States as to the manner in which 
the Executive power of the State should be exercised. It is also necessary for 
the State to so exercise its executive power as not to impede the executive 
power of the Union (art. 257). A State must allow entrustment of Union 
functions to State officers (art. 258). 

During emergency, the position is still more favourable to the Union. With 
the declaration of emergency, Parliament gets power to legislate in respect of 
a matter in the State List (art. 353). Further, such a proclamation can be 
issued by the President whenever there is failure of constitutional machinery 
in States, and, in that event, the President can assume to himself all or any 
of the functions of the Government of the State and all or any of the powers 
vested in or exercisable by the Governor other than those of the Legislature 
of the State (art. 356(7) ). Again, during the financial emergency, the Union 
ean give directions to the States to observe certain canons of financial pro- 
priety. (art. 860(3) ). 

- The provisions of the Constitution discussed above lead us to an unmistak- 
able conclusion that neither in spirit nor in letter does the Constitution seek 
to: confer on any- State the right to secede from the Union. Neither history 


2 [1960] A.LR. S.C, 845," 
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nor political considerations warrant reading of such a right in the Constitution. 

The unique unitary bias in the Constitution will cause no surprise if seen 
in the light of the past history of the country. This history tells us that 
whenever the central power became weak, the provinces declared themselves in- 
dependent, and wasted all their energies in fighting each other. These histo- 
rical developments had to be borne in mind by the Constitution-makers when 
they were framing the Constitution of a free India. The British rule in India 
also left us a legacy of a purely unitary type of government and a desire for 
its replacement had created a sense of unity amongst the people. The herit- 
age of a common social, cultural and political background and institutions had 
a “profound effect in creating a sense of unity in the Indian people. They fully 
real'sed that the existence ‘of a free India depended on its internal strength 
and its unity and that it is in the federation that their safety, security and 
happiness: could be achieved. 

The centralising tendencies in our Constitution are not something unusual 
with the Indian Federation. It is a common phenomena with most other federa- 
tions including the U.S.A., Switzerland, not to speak of the U.S.S.R. The 
existence of small States is ‘becoming rather precarious and the nations of the 
world are moving in the direction of a co-operative commonwealth. 

The right to secede, even where it exists, has fallen into desuetude. The 
principle of State sovereignty is becoming feebler day-by-day. The following 
extract from the book ‘‘The American Constitution—Its Origin and Develop- 
ment” by Kelly and Harbinson puts the matter in its correct perspective. 
Summing up the effects of the American Civil War, the learned authors of the 
book observe: 

“The most significant result was the definitive decision as to the nature of the Union 
under the Constitution, The North’s complete military victory destroyed not only the 
confederacy but also the doctrine that the Constitution was a compact of sovereign 
States each with right to secede from the Union.” (page 448). 

There is another and a very important reason why the States in India can- 
not claim the right to secede from the Union. In America, the compact by 
the sovereign States had sought to reserve the sovereignty of the States intact 
and -they even arrogated the residuary powers to themselves. The States 
thus had not merged their juristic personality into that of the Union but had 
parted with part of their sovereignty only. In contradistinction to this, the 
States in India were not sovereign at the time of the formation of the federa- 
tion; they also merged their juristic personality in the Union, and they even 
parted with residuary powers in favour of the Union. In other words, the 
States having merged their juristie personality in the Union, could not claim 
any powers outside the Constitution. The Constitution does not, it is sub- 
mitted, reserve such a right to the State. In the circumstances, the claim of 
the States to secede from the Union has no basis in law. 





NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 86} s 

Civil Procedure Oade (Act V of 1908), O.XLI, r.1—Whether appeal competent when copy of 
decree not filed with memorandum of appeal—Passing of more than one preliminary decree whether 
prohibited by Code—Hindu Law—Widow—Agarwala Jains—Whether widow entitled to absolute 

esiate of her share on partition of ancestral estate. 

The requirement of O.XLI, r.l of the Civil Procedure Code, 1908, that every memorandum 
of appeal has to be accompanied by a copy of the decree appealed from is mandatory, But 
there may be circumstances where an appes] may be competent even though a copy of the 
decree may not have been filed along with the memorandum of appeal. One such exceptional 
caso was dealt with in Jagat Dhish Bhargava v, Jawahar Lal Bhargava Another exceptional 


1 [1961] I 8.0.R, 918. 
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case is whero the trial Court refuses to frame a formal decree, In this case also in tho abschco 
of the copy of the decree the appeal could be maintained. f 

There is nothing in the Civil Procedure Code, 1908, which prohibits the passing of moro 
than one preliminary decree if circumstances justify the same and it may be necessary to do so 
particularly in partition suits when after the preliminary decree some parties die and shares 
of other parties are thereby augmented. So far as partition suits are concerned if an evont 
transpires after the preliminary decree which necessitates a change in shares, the Court can and 
should do so; and if there is a dispute in that behalf, the order of the Court deciding that diepute 
and making variation in shares specified in the preliminary decree already passed is a decree in 
ifself which would be liable to appeal. This can only be done so long as the final decree has 
not been passed, 

Kast v, Ramanathan Ohettiar,? Raja Peary Mohun Mookerjee v. Manohar Mookerjee? and 
` Parashuram v, Hirabat‘, approved, 

Bharat Indu v. Yakub Hasan’, Kedar Nath v. Puttu Lall* and Joti Parshad v. Ganesht Lal’, 
disapproved, 
` There is no custom among Agarwala Jains which entitles a widow to an absolute estate 
in the share she gets on partition out of ancestral property. She has only a limited estate or a 
widow's estate in such share, 


_(Phoolchand v. Gopal Lal. Civil Appeal No. 1313 of 1966, from Rajasthan, 
decided on March 10, 1967). 


[NOTE 87] 

Contempt of Courts Act (XXXII of 1952)—Constitution of India, Arts. 227, 228— Whether 
Act contemplates cognizance of contempis of Ccurts covered by art, 228 and not art, 227— What 
constifuies contempt of Court, 

The subordination for the purpose of 8,3 of the Contempt of Courts Act, 1952, means judicial 
subordination and not subordination under the hierarchy of Courts undor the Civil Procedure 
Code, 1908 or the Criminal Procedure Code, 1898. 

Article 228 of the Constitution does not indicate that unless a High Court can withdraw a 
case to iteelf from another Court for disposing of a substantial question of law as to the inter- 
pretation of the Constitution, the latter Court is not subordinate to the High Court. This 
article is only intended to confer jurisdiction and power on the High Court to withdraw a case 
for the purpose mentioned above from the ordinary Courts of law whose decision may, in tho 
- normal course of things, be taken up to the High Court by way of an appeal. Article 227 is of 
wider ambit; it does not limit the jurisdiction of the High Court to the hierarchy of Courts 
functioning directly under it under the Civil Procedure Code and Criminal Procedure Code but 
ii gives the High Court power to correct errors of various kinds of all Courts and tribunals in 
appropriate cases. Errors as to the interpretation of the Constitution is not out of the purview 
of art. 227 although the High Court could not, under the powers conferred by this article, with- 
draw a cage to itself from a tribunal and dispose of the same, or to determine merely the question. 
of law as to the interpretation of the Constitution arising before the tribunal. 

Tn order that Courts should be able to dispense justice without fear or favour, affection 
or ill-will, it is essential that litigants who resort to Courts should so conduct themselves as not 
to bring the authority and the administration of law into disrespect or disregard. Neither 
should they exceed the limits of fair criticism or use language casting aspersions on the probity 
of the Courts or questioning the bona fides of their judgments. This applies equally to all Judges 
and all litigants irrespective of the status of the Judge i.e, whether he occupies one of the highest 
judicial offices in the land or is the presiding officer of a Court of very limited jurisdiction. It 
is in the interests of justice and administration of lew that litigants should show the same 
respect to a Court, no matter whether it is highest in the land or whether it is one of inferior 
jurisdiction only. The Contempt of Courts Act, 1952 does not define ‘contempt’ or ‘court’ or 
‘courts’? and in the interest of justice any conduct of the kind mentioned above towards any 
person who can be called a ‘court’ should be amenable to the jurisdiction under the Contempt of 
Courts Act, 1952. 3 


2 [1947] O M.L.J. 523. 5 5 (1913) LL.R. &5 AN. 159. 
.3 (1923) 27 C.W.N. 989. 6 (1945) LL.R. 20 Luck. 557. 


4 [1957] ALR. Bom, 59, s.o, 58 Bom, 7 [1931] AIR. Punj, 120. 
LR, 74, 
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(Thakur Jugal Kishore Sinha v. The Sttamtarhi Central Co-operative Bank 
Lid, Criminal Appeal No. 18 of 1965, from Patna, decided on March 13, 1967). 


[NOTE 88] y 

Defence of India Rules, 1962, Rules 30A(9), 30(1)(b}—Funciion entrusted to Government by 
r. 30A(9) whether judicial or quasi-judicial. 

Whereas the function under rule 30(1)(b) of the Defence of India Rules, 1962, is executive, 
the one under rule 30A(9) of the Rules ig quasi-judicial and, therefore, in exercising it the rules 
of natural justice have to be complied with. 

(P. L. Lakhanpal v. The Union of India. Writ Petition No. 258 of 1966, 
decided on March 7, 1967.) 


[NOTE 89} 

Delhi Laws Act, 1912, In re—Divergence of opinion expressed by Judges in,—Méinimum 
consensus of opinion appearing én the case. 

In view of the intense divergence of opinion expressed by the Judges in In re Ths Delhi 
Laws Act, 1912 ete,,* for their conclusion, it ia difficult to deduce any general principle which 
on the principle of stare decisis can be taken as binding for future cases. The utmost that can 
be gaid of this decision is that the minimum on which there appears to be consensus was (1) that 
legislatures in India both before and after the Constitution had plenary power within their 
respective fields; (2) that they were never the delegates of the British Parliament; (3) that they 
had power to delegate within certain limits not by reason of such a power being inherent in 
the legislative power but because such power js recognised even in the United States of America 
where separatist ideology prevails on the ground that it is necessary to effectively exercise the 
legislative power in a modern state with multifarious activities and complex problems facing 
legislatures and (4) that delegation of an essential legislative function which amounts to abdi- 
cation even partial is not permissible, All of them were agreed that it could be in respect of 
subsidiary and ancillary power. 


(B. Shama Rao v. The Union Territory of Pondicherry. Writ Petition No. 
123 of 1966, decided on February 20, 1967). 


GLEANINGS. 





ALATRIMONIAL CRUELTY: REFUSAL or INTERCOURSE 


But for the decisions of the IIouse of Lords in Gollins v. Gollins [1964] A. ©. 
644; [1963] 2 All E.R. 966 and Williams v. Williams [1964] A.C. 698; [1963] 
2 All E.R. 994, the question in Sheldon v. Sheldon [1966] 2 AU E.R. 257, 
would not have arisen, for, in that case, the refusal by the husband to have 
sexual intercourse was held not to have been aimed at or directed against the 
wife, The question before the court was whether the refusal could, and did, 
contain the two essential elements of cruelty—injury or apprehended injury 
to health and grave or weighty conduct. Since Gollins v. Gollins there have 
been two cases in which wives have been held guilty of cruelty in refusing 
intercourse: P(D) v. P(J) [1965] 2 All E.R. 456 and Evans y. Evans [1965] 2 
All E.R. 789, and Lord Denning referred to two cases, since Golins and 
Williams, in which the husband’s refusal had been held not to amount to. 
cruelty. In P. v. V. [1964] 3 All E.R. 919, where the husband’s refusal was 
attributable to absence of desire for sexual intercourse with any woman, Judge 
Harold Brown, Q.C., sitting as District Commissioner held that the wife’s 
health had suffered largely, if not wholly, from the unnatural life she had 
lived over the years. Although no one could fail to sympathise with her, the 
husband was held not to have been guilty of matrimonial cruelty. To find him 
guilty would be ‘‘rather like beating a dog because it will not eat its food’’. 
The second case of a husband’s refusal, B (L) v. B (R) [1965] 3 All E.R. 
263; 1 W.L.R. 1413, Lord Justice Davies considered to be far less ainongly 


8 [1951] S.C.R. 747. 
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in favour of the petitioner than P. v. P. In the latter case there had been 
complete absence of intercourse for 15 years and the wife was 34 years old 
when the parties separated. In B (L) v. B (R) the wife was considerably 
younger and intercourse had taken place since the marriage in 1960, though 
only at infrequent intervals, the husband expressing himself as indifferent to 
the ‘‘whole business’. In B (L) v. B (R) the Court of Appeal upheld Judge 
Elder Jones, who in refusing the wife a decree founded on the husband’s 
alleged cruelty, said: ‘‘The husband cannot be called cruel because he re- 
frained from intercourse to a degree which proves insufficient for his wife’s 
disposition, even if his act causes injury to her health.... It would be im- 
possible on the evidence to find that this husband was different from the 
husband in P. v. P. and that he had committed the matrimonial offence of 
cruelty”. 


Lord Justice Davies did not regard that as laying down any rule of law, 
or indeed, that it would be possible to lay down any rule of law or to genera- 
lise about such cases. Each must be looked at in the light of its own facts. 
The decision of the Court of Appeal. in Sheldon (supra) supports that obser- 
vation. There the court found that refusal of intercourse by a husband may 
constitute matrimonial cruelty. During the first eight years after the mar- 
riage, in 1950, the parties had a reasonably happy life together but then the 
husband had refused intercourse although he knew that this was having a 
serious effect on his wife’s health. The Court of Appeal granted the wife a 
decree. The Master of the Rolls founded his judgment on the fact that the 
husband had persistently, without the least. excuse, refused his wife sexual inter- 
course for six years. This had broken down her health, and she could not be 
expected to endure it any longer. However, no spouse would have any chance 
of obtaining a decree on that ground except after persistent refusal for a long 
period, and the resultant grave injury to health would usually need to- be 
corroborated by the evidence of a medical practitioner with knowledge of the 
parties. Lord Justice Salmon stated that if the husband’s failure had been 
due to impotence, whether from psychological or physical cause, the petition 
would not have succeeded, even though the lack of intercourse might equally 
have resulted in grave harm to the wife’s health. 


In Sheldon (supra) Lord Denning acknowledged the difficulty of keeping 
within bounds the concept of cruelty without intent to harm. He said he did 
not think that the recognition that refusal of intercourse may constitute cruelty 
would open the door to divorce too wide. How wide is too wide is a matter 
on which opinions will always differ. How wide has the door in fact been open- 
ed so far? The Court of Appeal emphasised that there were, at least, power- 
ful restraints against its being opened further. For a petition to succeed, 
there has, for example, to be persistent refusal of intercourse over ‘‘a long 
period”. In Sheldon’s case the period was six years. But that marked mere- 
ly the time at which steps towards dissolving the marriage began to be taken. 
The actual onset of injury to health (on which the finding of cruelty was, 
essentially, grounded) may have come about much sooner, and in other cases 
the courts may therefore be called upon to decide whether a far shorter period 
‘of refusal than that in Sheldon is, for the purposes of establishing cruelty in 
law, a “long period’’. If in another case, after a much shorter period of re- 
fusal than the six-year period in Sheldon, grave injury to health were proved, 
it is difficult to see how an allegation of cruelty, otherwise well founded, could 
be rejected. The degree of injury to health is itself another restraint of un- 
certain durability. In Sheldon the Court of Appeal stated that it is to be 
‘‘orave’’, But it does not have to be specific, for the traumatic effects of a 
marital situation of which refusal of intercourse is more likely to be a symptom 
ihan a cause are of wide and varying origins. Thus grave deterioration of 
health, of which refusal of intercourse may in fact be a relatively minor con- 
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tributory cause, may nevertheless entitle a petitioner to a decree on the ground 
of cruelty. As the Court of Appeal stressed, divorce is not granted by reason 
of the refusal of intercourse, but by reason of the refusal of intercourse lead- 
ing to grave deterioration of health_-V.L.J. 


Non-FEASANCE 


Non-feasance raised its ancient head again in Griffiths v. Liverpool Corpo- 
ration (The Times, May 27, 1966). The plaintiff was ‘‘walking on the pave- 
ment’’ when she ‘‘tripped or fell on a flagstone which was projecting half an 
inch above the level of the pavement and was loose’’. In the county court 
she was awarded £75 damages for personal injuries. The defendant: highway 
authority appealed on the ground that they had a good defence under s. 1(2) 
and (3) of the Highways (Miscellaneous Provisions) Act 1961 (which did away 
with the common law defence of non-feasance) in that they had exercised 
“such care as in all the circumstances was reasonably required to secure that 
the part of the highway fon which the plaintiff had fallen] was not 
dangerous...’’. ; 

The Court of Appeal (Diplock and Salmon L.JJ.; Sellers L.J. dissenting) 
dismissed the highway authority’s appeal. Lord Justice Sellers in his dis- 
senting judgment held that the defendants had met the requirements of 
£. 1(2) of the Act of 1961. The abolition of a highway authority’s immunity 
from liability for non-feasance had for long been advocated but the finding 
of fact in the court below that such a defect as there was in the pavement 
cn which the plaintiff had fallen was a danger, in the sense that it gave rise 
to liability under the Highways Acts of 1959 and 1961, would ‘‘create a stan- 
dard of construction, maintenance and repair which was well nigh unattain- 
able”, The ultimate and essential basis of a claim under s. 1 of the Act of 
1961 was negligence (as it had always been, and still was, in the case of mis- 
feasance). It was unlikely, Lord Justice Sellers said, that the Act was intend- 
ed to set up an artificial standard that was unattainable. The plaintiff had 
had to face only a hazard which thousands of others had faced, and surmount- 


ed, before her. l 

Lord Justice Salmon (with whom Lord Justice Diplock concurred) said that 
since it had been held as a fact that the flagstone on which the plaintiff had 
fallen was dangerous, the defendants were prima facie liable to her ‘‘absolute- 
ly and irrespective of any negligence on their part”. But if a highway autho- 
rity could prove that they had taken ‘‘such care as, in all the circumstances, 
they reasonably could, but through no fault of theirs, had been unable to take 
steps to make a highway safe, they would escape liability’. However, it had 
been admitted in evidence that ‘‘in Liverpool there were a lot of paving stones 
in a dangerous condition with nothing being done about them’’—because there 
were insufficient tradesmen to make them safe. Similarly it was admitted that 
the inspection procedure was inadequate because had inspection revealed defects 
“not sufficient tradesmen were employed to make them safe’’. However, Lord 
Justice Salmon held that even if the highway authority established that the in- 
adequacy of their labour force was a circumstance entirely outside their control, 
and that they had done everything possible to enlarge it, this would not entitle 
them to escape liability were a footpath was found to be dangerous, since the 
danger could always be averted by putting up warning notices where broken, 
loose or uneven flagstones occurred, or ‘‘better. still, by fencing them off’’. In 
this, as in other contexts, prevention is even better than cure —N.LJ, - 
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PROTECTION OF RIGHTS TO FORMER WATAN PROPERTY.* 


Amos? all of the watans are abolished by various Bombay statutes which 
contain inter alia provisions extinguishing the rights of the watandars to hold 
the watan property and resuming the watans with effect from the prescribed 
dates. These statutes provide for the re-grant of the watans in certain vases 
on payment of certain amounts to the Government. Where there is such a 
provision for re-grant, usually the Collector is the authority who is authorised 
to re-grant the lands. It is found that in a number of cases, in spite of the 
payments of the requisite amount by the parties concerned, re-grant proceedings 
1emain pending for a considerable time before the revenue officers. The practice 
so far prevailing is to introduce the name of the Government in the column of 
the superior holder in the village extracts of Record of Rights in addition to the 
name of the watandar-holder. The question, therefore, often arises as to what is 
the nature of the rights of a watandar who continues to hold the actual pos- 
session of the land after the extinction of his rights under such watan aboli- 
tion statutes, but in whose favour the lands are not yet finally re-granted by 
the Collectors or the prescribed authorities in spite of the fact that he has 
paid to the Government the amount prescribed by the statute. Many a time 
the possession of such a person is threatened by other neighbouring landlords 
who make encroachments on the lands. Many a time the watandars are- 
actually dispossessed from the lands. When the watandars bring suits for 
injunction or possession, the suits are met with the defence that the watandar 
has no subsisting title to the land in question and that, therefore, the suit for 
possession on the basis of title is not tenable. In injunction suits the defence 
js taken that the possession of the watandar in the land is not referable to a 
valid title in view of the abolition of watan and consequent right to hold the 
land until the same is re-granted according to the procedure prescribed by law. 
The Courts are, therefore, faced with the dilemma as to whether such suits by the 
watandars are really tenable or not. In this article it is proposed to discuss 
the law on the point because the same has now become a question of common 
interest and a question which has assumed considerable importance. 

There are a number of statutes under which the watans have been abolished. 
Each statute may be containing somewhat peculiar provisions of its own. But the 
general principles governing the suits of the types indicated above will be the 
same. As an illustration we may consider only the provisions of the latest statute 
on the point. That is the Maharashtra Revenue Patels (Abolition of Office) Act, 
1962, Mah. Act No. XXXV of 1962, which came into force on January 1, 1963. 
(See M.G.G.; part IV-B dated December 13, 1962). 

It is first necessary to note the provisions of s. 3 of the said Act. Section 3 
reads thus: 

‘Notwithstanding anything in any usage, custom, settlement, grant, agreement, or sanad 
or in any decree or order of a Court, or in the existing watan law, with effect from the appointed 
day, (a) all patel watans shall be and are hereby abolished; (b) all incidents appertaining to the 
said watens (including the right to hold office and watan property and the Liability to render 
service) shall be and are hereby extinguished; {c} subject to the provisions of sections 5, 6 and 
9, all watan lands shall be and are hereby resumed, and accordingly, shall be subject to the 
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payment of land revenue under the provisions of the relevant Code and the rules made there- 
under, as if they were unalienated lands : 

Provided that, such resumption shall not effect the validity of any alienation of any such 
watan land duly made in accordance with the provisions of the existing watan law, nor shall 
such resumption affect the rights or interest of the alience thereof, or of any person claiming 
under or through him,” 

The ‘appointed day’ means the date of the commencement of the Act, ie. Janu- 
ary 1, 1968. ‘Existing watan law’ means the law relating the watans which 
was in force before the appointed day, i.e. in the case of Patel watan, the 
Hereditary Offices Act, Act IL of 1878. [Vide cls. (a) and (d) of s. 2 of the 
Maharashtra Revenue Patels (Abolition of Office) Act—hereinafter referred to 
as the Act.] Now under s. 3(a) of the Act, with effect from the appointed 
date the ‘patel watan’ [which term under s. 2(e) means the office of patel of 
a village held hereditarily under the existing watan law, together with the 
tenure of watan property (which term, again, under s. 2(m) means the 
moveable and immoveable property held, acquired or assigned under the exist- 
ing watan law for providing remuneration for the performance of the duty 
appertaining to the hereditary office of patel of a village, and includes cash 
payments made voluntarily by the State government, if any, and the rights, 
privileges and the liabilities attached thereto) ], is abolished and under s. 3(b) 
all incidents appertaining to watan including the right to hold the office and 
watan property are extinguished. These two sub-sections, read by themselves, 
clearly mean that whether the watan property was the soil of the land or only 
an exemption of some or the whole of the land revenue, the watandar would 
not be entitled to hold it with effect from the appointed date. The rulings 
under the Hereditary Offices Act, 1873, wherein it was held that the resump- 
tion of watan never meant the loss of title to the property would hardly be 
applicable to the cases in which the watans are resumed under s. 3 of the Act 
in view of specific provisions of the Act extinguishing the right to hold the 
watan property with all of its incidents. The rulings under the old law show 
_that the law made distinction between the loss of title and the resumption of 
the land. In Vishnoo v. Tatia! where the right to hold the land rent-free 
lapsed under the orders of the Government, but the representatives of the 
watandar continued to hold the land subject to payment of land revenue, it 
was held that the original estate in the lands was not destroyed and that the 
liens created by the watandar before resumption were binding on the estate. 
In Gangabai v. Kalapa Dari Mukrya? it was laid down that on resumption of 
the inam land the right to exemption from payment of assessment to the Gov- 
ernment ceases, but all other rights of the inamdar remain unaffected, and 
therefore, the tenants of the inamdar prior to the resumption continue to be 
so even after the resumption. Both these rulings are quoted with approval 
in Dundoobai v. Vithalrao.® Similar view was taken by the Madras High Court 
under a local Act in Chitikala Pede v. Chitikala Somanna.* In Dattatraya v. 
Laxuman,® a clear distinction was drawn between the resumption of possession 
of the land and the resumption of the right to exemption from payment of 
land revenue, and a view similar to that mentioned above was taken. But the 
omnibus effect of ss. 3(a) and (b) of the Act is very clear and it cannot now 
be said that in spite of these sections the right to hold the property continues 
to remain with the watandar. Clause (c) of s. 3 of the Act, in effect, lays 
down that all watan lands shall be resumed subject to the provisions of as. 5, 
6 and 9 of the Act. But this resumption is not on par with the resumption of 
the watans as it existed before the commencement of this Act. The proviso 
to el. (c) retains the effects of the rulings cited above in respect of the prior 
lawful alienees of the watandars, but so far as the watandars themselves are 
concerned, their right to hold watan property has been extinguished. But ss. 5 
1 (1863) 1 Bom, H.C.R. 22. 4 [1935] A.I.R. Mad. 320. 
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and 6 of the Act lay down qualifying clauses: and if the watandar or the 
authorised holder pays the prescribed amount to the Government before the 
prescribed date, the watandar or such authorised holder has a right to obtain 
the re-grant of the land. Under s. 5(3) of the Act such re-granted land was 
not partible by metes and bounds without the consent of the Collector. But 
with that aspect we need not concern ourselves here. Considering the effect 
of the provisions of the Act it appears that the result of the provisions is not 
that the watandar is left only with a prospective right to get the land re-granted 
without having any subsisting right till the lands are re-granted under s. 5 
of the Act. In spite of the provisions of s. 3 of the Act, the Act nowhere lays 
down that the watandar would not be entitled to hold the land in his possession 
till the same is re-granted to him. The Act does not make the possession of the 
watandar unlawful or illegal with effect from the ‘appointed day’. On the 
other hand, s. 5(2) of the Act reads thus: 

“If there be failure to pay the occupancy price under sub-section (1), within the prescribed 
period and in the prescribed manner, the watandar shall be deemed to be unauthorisedly occupy- 
ing the land, and shall be liable to be summarily evicted therefrom by the Collector in accordance 
with the provisions of the relevant Code,” 

This means that the watandar will not be held to be unauthorised holder if 
he pays the occupancy price within time and applies under s. 5(/) of the Act 
for the re-grant of the land. It is significant to note in this very context 
that s. 5(7) of the Act begins with a mandatory declaration to the effect that 
the watan land resumed under s. 3 shall on the application therefor (in cases 
not falling under ss. 6 and 9) be re-granted to the watandar of the watan to 
which it appertained. Therefore, in a way, the watandars would almost as of 
right be entitled to the re-grant of the watan land as an alienated land on pay- 
ment of the amount within prescribed time. Of course, the land could not be 
said to have been re-granted till the formal order is passed under s. 5(/) of the 
Act; but, even then “the right of the watandar to remain in the possession of 
the land ‘would not be affected if he complies with the provisions of s. 5(/) of 
the Act. It is exactly here that the difference between the rights of watandar 
of a resumed watan under the previous law and those of the watandar whose 
rights are resumed under the Maharashtra Revenue Patels (Abolition of Office) 
Act, 1962, lies. Under the present law if the watandar does not take steps 
nnder s. 5(/) of the Act, the land is permanently lost to him. But if he com- 
plies with the provisions of s. 5(/) of the Act, he is entitled to have his inchoate 
title perfected. It could not, therefore, be said that the watandar to whom 
this Act applied ceases to have any right to the property from the appointed 
date or has only a prospective right to get the land. He has a present right to 
possess the land till the land is re-granted to him under the provisions of s. 5(/) 
of the Act. It is not necessary to categorise the nature of this right in a 
juristic fashion, but, the right could be described as a sort of possessory title 
that was liable to be perfected on compliance with the requirement of the pro- 
visions of s. 5(1) of the Act. Therefore, it cannot be said that the watandar 
has no subsisting title to the property in question and that hence he could not 
sue a third party dispossessing him or threatening his peaceful possession for 
possession or for prohibitory injunction. 

The law has always protected the rights of a person if he proves posses- 
sory title, as against a person who could not claim a better title than that. In 
Pemraj Bhavani Ram v. Narayan Shivaram Khisti,e Westropp C. J. observed 
at page 223 of the report: 

“possession is a good title against all persons except the rightful owner, and entitles the 
possessor to maintain the ejectment against any other person than such owner who disposseases 
him,” 

In Ram Dayal v. Saraswati,’ it was held that even independently of s. 9 
of the Specific Relief Act, 1877, a person who has been ousted by a trespasser 
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from the possession of the immoveable property to which he had merely a 
possessory title is not debarred from bringing a suit in ejectment on the basis 
of possessory title even after the lapse of six months from the date of dis- 
possession. The principles laid down in these cases would be applicable to 
protect the possession of the watandar as against the persons who wrongfully 
dispossess him after the abolition of the watan under the Act. 

Likewise, as regards the declaratory suits and injunction suits the law has 
been finalised long ago at the hands of the Privy Council in Ismail Arif v. 
Mahomed Ghous.® In that case the plaintiff’s possession of his lands pur- 
chased from a person who was entitled to sell it, which had been interfered 
with by the defendant, who claimed to be Mutawalli but who was held to have 
had no title to it and hence was held to have been acting of his own wrong, 
was protected by their Lordships of the Privy Council holding that the plain- 
tiff was entitled to a declaratory decree against the defendant as to his right, 
and an injunction restraining him from interfering with his possession. Sir 
Richard Couch, who delivered the judgment, observed (pp. 842 and 843): 

“...The possession of the plaintiff wes sufficient evidence of title as owner against the 
defendant, By section 9 of the Specifio Relief Act (Act I of 1877), if the plaintiff had been dis- 
possessed otherwise than in due course of law, he could, by a suit instituted within six months 
from the date of dispossession, have recovered possession, notwithstanding any other title that 
might be set up in such snit. If he could thus recover possession from a person who might be 
able to prove a title, it is certainly right and just that ho should be able, against a person who 
has no title and is a mere wrong-doer, to obtain a declaration of title as owner, and an injunction 
to restrain the wrong-doer from interfering with his possession,” 

This reasoning very well applies to the case of a watandar whose right to 
hold the property of his watan is extinguished under s. 3 of the Maharashtra 
Revenue Patels (Abolition of Office) Act, 1962 (or similar provisions of other 
similar statutes) but, who, nevertheless, is in lawful possession of the land as 
discussed above and whose possession is being wrongfully interfered with by 
persons who could claim no better right to the land. The suit for injune- 
tion or declaration brought by such a watandar against such wrongdoers 
would therefore be maintainable. 


NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 90] 

Bombay Prevention of Gambling Act (Bom. IV of 1887), Secs. 6, 7—Notification 
issued by Government specially empowering Deputy Superintendant of Police of place 
P. to issue warrant under s. 6 whether empowers holder of such office to issue warrant- 
Application of presumption under s. 7. 

Where power is conferred on a person by name or by virtue of his office, the indi- 
vidual designated by name or as the holder of the office for the time being is empower- 
ed specially, Therefore, a notification issued by Government conferring power on the 
Deputy Superintendant of Police of place P. to issue a search warrant under s. 6 of the 
Bombay Prevention of Gambling Act, 1887, specially empowers the holder of that office 
by virtue of his office to issue the warrant. 

Emperor v. Udho? overruled. 

Emperor v. Savlaram Kashinath® and Allaga Pillai v. Emperor, approved. 

In applying the artificial presumption under s. 7 of the Act the Court should act 
with circumspection. Playing cards may be kept and used for innocent pastimes, The 
presumption can be rebutted if from the prosecution evidence itself it is apparent that 
there was a reasonable probability of the playing cards not being kept or used as means 
of gaming or for the profit or gain of the occupier of the house. 

(Sindhi Lohana Choithram Parasram v. The State of Gujarat, Criminal 
Appeal No. 13 of 1964, from Gujarat, decided on March 31, 1967). 


8 (1893) I.L R. 20 Cal. 834, r.o. 2 (1947) 49 Bom L.R. 798. 
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[NOTE 91] 

Central Excise Rules, 1944. Rules 9A, 9—Construction of r. 9A. 

Under the Central Excise Rules, 1944, in the case of manufactured goods the pay- 
ment of duty and the clearance of goods may be synchronous or the payment may be 
postponed although the goods may be removed. This immediately sets up two kinds of 
cases in respect of manufactured goods. The critical time thus becomes the removal 
from the factory or warehouse but if payment of duty is made before the removal then 
the critical time is the payment of duty. 

(Orient Paper Mills Lid. v. Union of India. Civil Appeal No. 30 of 1966, 
decided on March 16, 1967). 

: [NOTE 92] 

Civil Procedure Code (Act V of 1908), Sec. 92—Sanction to institute suit under s. 92 
given to four persons—Suit instituted by remaining persons after death of one of them- 
Whether suit competent. 

Where sanction to institute a suit under s. 92 of the Civil Procedure Code, 1908, is 
given to four persons by the Advocate-General and one of them dies before the insti- 
tution of the suit, a suit by the remaining three is incompetent. Fresh sanction must 
be obtained by the survivors for the institution of the sult. 

Maddala Bagavannarayana v. Vadapalli Perumallacharyulu,* Pitchayya v. Venkata- 
krishnamacharlu* and Sibte Rasul v. Sibte Nabi,’ approved. 

Sheo Ram v. Ram Chand,’ overruled. 

An authority to sue given to several persons without more is a joint authority and 
must be acted upon by all jointly, and a suit by some of them only is not competent. 
Once the representative suit is validly instituted, it is subject to all the incidents of 
such a suit; the subsequent death of a plaintiff will not render the suit incompetent 
and an appeal by some of the plaintiffs impleading the remaining plaintiff as a res- 
pondent is not incompetent because all did not join as appellants. 

(Narian Lal v. Sunderlal Tholia Johri. Civil Appeal No. 767 of 1964, from 
Rajasthan, decided on May 4, 1967). 

[NOTE 93] 

Constitution of India, Arts, 21, 19, 14—Indian Passport Act, 1920 (XXXIV of 1920), 
Secs, 3, 4, 5—Indian Passport Rules, 1950, Rules 3, 6—“Personal liberty” in art. 21, mean- 
ing of—Indian citizen’s right to travel abroad—Issue of passport in the mere discretion 
of executive authorities, whether violative of art. 14 

The expression ‘personal liberty’ in art. 21 of the Constitution of India takes in the 
right of locomotion and to travel abroad. It follows, therefore, that under art. 21 of 
the Constitution no person can be deprived of his right to travel abroad except accord- 
ing to procedure established by law. 

The right to move throughout the territories of India is not covered by art. 21 in- 
asmuch as it is provided for in art. 19. 

Francis Manjooran v. Government of India,’ Choithram v. A. G. Kazi,” A. G. Kazi v. 
C. V. Jethwani” and Dr. S. S. Sadashiva Rao v. Union of India,” approved. 

Rabindranath Malik v. Regional Passport Officer, New Delhi,” overruled, 

The combined effect of provisions of the Indian Passport Act, 1920, and the Rules 
made thereunder is that the executive instructions given by the Central Government 
to.shipping and airlines companies and the insistence of foreign countries on the pos- 
session of a passport before an Indian is permitted to enter those countries, make it 
abundantly clear that possession of a passport, whatever may be its meaning or legal 
effect, is a necessary requisite for leaving India for travelling abroad. If a person 
living in India, has a right to travel abroad, the Government by withholding the pass- 
port deprives him of that right. 

An arbitrary prevention of a person from travelling abroad certainly affects him 
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prejudicially. A person may like to go abroad for many reasons: he may like to see 
the world, to study abroad, to undergo medical treatment that is not available in India, 
to collaborate in scientifie research, to develop his mental horizon in different fields and 
such others. An executive arbitrariness can prevent one from doing so and permit an- 
other to travel merely for pleasure. While in the case of enacted law one knows where 
he stands, in the case of unchannelled arbitrary discretion, discrimination is writ large 
on the face of it. Such a discretion patently violates the doctrine of equality, for the 
difference in the treatment of persons rests solely on the arbitrary selection of the 
executive and is hit by art 14 of the Constitution. The argument that the said dis- 
cretionery power of the State is a political or a diplomatic one does not make it any- 
theless an executive power. 

(Satwant Singh Sawhney v. D. Ramarathnam, Asst. Passport Officer, Govt. 
of India. Writ Petition No. 280 of 1966, decided on April 10, 1967). 

[NOTE 94] 

Construction of Statute—Constitution of India, Art. 14—Repeal of earlier statute 
by later one dealing with same subject~-matter—Repeal by implication—Whether dis- 
crimination would result if one procedure more drastic than another can be applied at 
arbitrary will of authority. 

Where a statute provides in express terms that its enactment will repeal an earlier 
Act by reason of its inconsistency with such earlier Act, the latter may be treated as 
repealed. Even where the later Act does not contain such express words, if the co- 
existence of the two sets of provisions is destructive of the object with which the later 
Act was passed, the Court would treat the earlier provision as impliedly repealed. A 
Jater Act which confers a new right would repeal an earlier right if the fact of the 
two rights co-existing together produces inconvenience, for, in such a case it is legiti- 
mate to infer that the Legislature did not intend such consequence. If the two Acts 
are general enactments and the later of the two is couched in negative terms, the in- 
ference would be that the earlier one was impliedly repealed. Even if the later statute 
is in affirmative terms, it is often found to involve that negative which makes it fatal 
to the earlier enactment. But repeal by implication is not generally favoured by Courts. 
The well settled rule of construction is that when the later enactment is worded in 
affirmative terms without any negative it does not impliedly repeal the earlier law. 

Discrimination violative of art. 14 of the Constitution of India would result if there 
are two available procedures one more drastic or prejudicial to the party concerned 
than the other and which can be applied at the arbitrary will of the authority. If the 
ordinary law of the land and the special law provide two different and alternative pro- 
cedures, one more prejudicial than the other, discrimination must result if it is left to 
the will of the authority to exercise the more prejudicial against some and not against 
the rest. A person who is proceeded against under the more drastic procedure is bound 
to complain as to why the drastic procedure is exercised against him and not against 
the others, even though those others are similarly circumstanced. 

(Northern India Caterers (Private) Ltd. v. The State of Punjab. Civil 
Appeal No. 1101 of 1965, from Punjab, decided on April 4, 1967). 
[NOTE 95] 

Construction of statute—Thwo possible constructions of statute, one making it intra 
vires and another ultra vires—Statute how to be construed. 

If two constructions of a statute are possible, one of which would make it intra vires 
and the other ultra vires, the Court must lean to that construction which would make 
the operation of the section intra vires. The reason is that no intention can be im- 
puted to the Legislature that it would exceed its own jurisdiction. It is a well-esta- 
plished rule that a statute has to be so read as to make it valid; it has to be con- 
strued ut res magis valeat quam pareat. 

(Johri Mal v. The Director of Consolidation of Holdings, Punjab. Civil 
Appeal No. 153 of 1964, from Punjab, decided on March 28, 1967). 
[NOTE 96] 

Criminal Procedure Code (Act V of 1898), Sec. 9—Constitution of India, Arts. 233, 
234, 236(a)—Civil Judge also appointed ag Additional Sessions Judge—Whether such 
appointment one falling under definition of “District Judge” within art. 236. 
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When a Civil Judge is also appointed as an Additional Sessions Judge or when a 
person is appointed both as a Civil Judge and also as an Additional Sessions Judge 
such appointment as an Additional Sessions Judge is made in exercise of power under 
s, 9 of the Criminal Procedure Code, 1898. When such a Civil Judge exercises the 
power of an Additional Sessions Judge, he does so not because he is a Civil Judge but 
because of his being appointed as an Additional Sessions Judge under s. 9 of the Code. 
When such an appointment is made, the appointee exercises both the powers of a 
Civil Judge and those of an Additional Sessions Judge. From such a combination of 
powers in the same person it does not follow that he is not an Additional Sessions 
Judge or that he is a Civil Judge and, therefore, does not fall under the definition of 
a ‘District Judge’ in art. 286(a) of the Constitution of India. Since such a post falls 
under that definition art, 233 would apply to him and not art. 234, 

(Prem Nath v. The State of Rajasthan. Civil Appeal No. 93 of 1966, from 
Rajasthan, decided on March 15, 1967). 

(NOTE 97] 

Criminal Procedure Code (Act V of 1898), Sec. 196A—Indian Penal Code (Act XLV of 
1880), Secs. 120B, 409, 477A—Complaint charging co-conspirator of principal offence com- 
mitted in pursuance of conspiracy—Want of sanction under s. 196A whether prevents 
Court from proceeding with trial of substantive offence. 

The absence of sanction under s. 196A of the Criminal Procedure Code, 1898, does 
not prevent the Court from proceeding with the trial if the complaint also charges a 
co-conspirator of the principal offence committed in pursuance of the conspiracy or for 
abetment by him of any such offence committed by one of the co-conspirators under 
s. 109 of the Indian Penal Code. 

If the charge of conspiracy to commit criminal breach of trust ig followed by a 
substantive charge of criminal breach of trust in pursuance of such conspiracy there is 
nothing to prevent the Court from convicting an accused under the second charge even 
if the prosecution fails to establish conspiracy. 

(Madan Lal v. The State of Punjab. Criminal Appeal No. 116 of 1964, from 
Punjab, decided on April 5, 1967). 
[NOTE 98] 

Criminal Procedure Code (Act V of 1898), Secs. 496, 561A-—-Constitution of India, 
Arts. 21, 225, 372—High Court’s inherent power to cancel bail granted under s. 496—~ 
Whether such inherent power of High Court conferred by or has sanction of enacted law. 

The Criminal Procedure Code, 1898, makes no express provision for the cancella- 
tion of a bail granted under s. 496 of the Code. Nevertheless, if at any subsequent 
stage of the proceedings, it is found that any person accused of a bailable offence is 
intimidating, bribing or tampering with the prosecution witnesses or is attempting to 
abscond, the High Court has the power to cause him to be arrested and to commit him 
to the custody for such period as it thinks fit. This jurisdiction springs from the over- 
riding inherent powers of the High Court and can be invoked in exceptional cases only 
when the High Court is satisfied that the ends of justice will be defeated unless the 
accused is committed to custody. For reasons given in Talab Haji Hussain v. 
Madhukar” this inherent power of the High Court exists and is preserved by s. 561A 
of the Code. The person committed to custody under the orders of the High Court 
cannot ask for his release on bail under s. 496, but the High Court may by a subse- 
quent order admit him to bail again. 

The inherent powers of the High Court preserved by s. 561A of the Code are vested 
in it by “law” within the meaning of art. 21 of the Constitution of India. Therefore, 
where the High Court in the exercise of its inherent powers cancels a bail bond granted 
under s. 496 of the Code to a person accused of a bailable offence, the deprivation of 
the personal liberty of such person is not violative of art, 21. 

Where the Constitution or any enacted law has embraced and confirmed the inhe- 
rent powers and jurisdiction of the High Court which previously existed, that power 
and jurisdiction has the sanction of an enacted “law” within the meaning of art. 21 
of the Constitution as explained in A. K. Gopalan v. The State. 


18 (1958) 60 Bom, L. R. 937, S.C, 14 [1950] 8. C. R. 88. 
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(Ratilal Bhanji Mithani v. Asstt. Collector of Customs, Bombay. Criminal 

Appeal No. 64 of 1967, from Bombay, decided on May 4, 1967). 
[NOTE 99] 

Guarantee—Liability of guarantor whether confined to terms of his engagement. 

Under the law the guarantor cannot be made liable for more than he has under- 
taken. It is often said that a surety is a favoured debtor, for in the expressive phrase 
of Lord Westbury L. C. in Blest v. Brown.” 

“You bind him to the letter of his engagement. Beyond the proper interpretation of 
that engagement you have no hold upon him”, 

These observations have been recalled in cases of guarantee and suretyship by the 
Judicial Committee and also this Court. See for example Pratapsing Moholalbhai v. 
Keshavlal Harilal Setalwad® and M. S. Anirudhan v. The Thomco’s Bank Ltd." To 
this there are some exceptions. In case of ambiguity when all other rules of construc- 
tion fail the Courts interpret the guarantee contra proferentem that is, against the 
guarantor or use the recitals to control the meaning of the operative part where that is 
possible. But whatever the mode employed, the cardinal rule is that the guarantor 
must not be made liable beyond the terms of his engagement. y 

(The State of Maharashtra v. Dr. M. N. Kaul. ‘Civil Miscellaneous Petition 
No. 311 of 1966, decided on. March 28, 1967). 

[NOTE 100] 

Mineral Concession Rules, 1949, Rules 54, 55—Whether incumbent on Central Gov- 
ernment to give reasons for its decision on review. 

An order made by the Central Government under rule 55 of the Mineral Concession 
Rules, 1949, should be a speaking order or must state-as briefly as possible its own 
conclusion. 

Ordinarily if the State Government gives sufficient reasons for accepting the appli- 
cation of one party and rejecting that of the others, as it must, and the Central Govern- 
ment adopts the reasoning of the State Government, the Supreme Court may proceed 
to examine whether the reasons given are sufficient for the purpose of upholding the 
decision. But, when the reasons given in the order of the State Government are 
scrappy or nebulous and the Central Government makes no attempt to clarify the same, 
this Court, in appeal may have to examine the case de novo without anybody being 
the wiser for the review by the Central Government. If the State Government gives 
a number of reasons some of which are good and some are not, and the Central Gov- 
ernment merely endorses the order of the State Government without specifing those 
reasons which according to it are sufficient to uphold the order of the State Govern- 
ment, this Court, in appeal, may find it difficult to ascertain which are the grounds 
which weighed with the Central Government in upholding the order of the State Gov- 
ernment. In such circumstances, what is known as a “speaking order” is called for. 

(Bhajat Raja v. The Union of India. Civil Appeals Nos. 2596 and 2597 
of 1966, decided on March 29, 1967). 


15 (1862) 4 De G, F. & J. 367, at p. 3716. L.R. 315. 
- 16 (1934) L. R. 621. A. 23, 8.o. 37 Bom. 17 [1963] 1 Supp. 8. C.R. 63. 
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THE BENCH: THE LAST BULWARK OF INDIVIDUAL LIBERTY* 


To say that the Bench is “‘the last bulwark of individual liberty’’ may 
seem a large claim, indeed to some it may sound exaggerated and even pom- 
pous. But I believe it to be profoundly true. I certainly find comfort in the 
thought (although may be it is an illusion) that sometimes, though no doubt 
rarely, I have had the privilege of making some small contribution to the 
happiness and wellbeing of my fellow men—to ensure that the innocent shall 
go free and that none shall be persecuted or oppressed, that all shall be allow- 
ed to earn their daily bread and live their lives in peace—free from any un- 
justifiable interference from whatever quarter it may be threatened. 

We have recently introduced into this country'an Ombudsman on the Scan- 
dinavian model. He certainly will perform a useful function and, being who 
he is, will perform it admirably, but his powers are strictly circumscribed. 
He can, I fear, deal with no more than pin-pricks to liberty. These however 
are painful and it is right that we should be protected from them. But it is 
still to the courts alone that the ordinary man must look for protection against 
any major assault upon his liberty. 

Hapeas Corpus 

Let us consider together the nature of these assaults, whence they may come 
and how they may be repulsed. I suppose that unjustifiable detention is the 
most serious invasion of individual liberty. As we all know, any man who 
claims that he.is unlawfully detained may apply to the courts for habeas 
corpus. If he makes good his claim, the judge will set him free—no matter 
who detains him. Let me give you an early example. In the eighteenth cen- 
tury slavery was still recognised by the laws of many countries with which 
England had friendly relations. A writ of habeas corpus was applied for on be- 
half of a slave who sailed into an English port in a foreign ship. It was argued 
on behalf of his masters that as the slave was recognised to be his master’s pro- 
perty by the laws of his own country, the English courts had no power to de- 
prive his masters of their chattel. The great Chief Justice Lord Mansfield 
made short work of that argument. He said, ‘‘The air of England is too pure 
to be breathed by a slave. Let the black go free’’—a decision which today 
might be expressed more tactfully, but hardly more succinctly. And since 
then the writ of habeas corpus has been applied for, times without number, 
sometimes on behalf of persons arrested at the behest of a foreign power so 
that they might be extradited, sometimes on behalf of persons unlawfully de- 
tained by the authorities, or by private persons. Only a few months ago a case 
was heard in the Divisional Court’ concerning’ a Pakistani boy called Abdul 
Khan who had arrived at London airport but had been refused permission to 
enter the United Kingdom. He was being detained in custody pending his re- 
turn to Pakistan, Until 1962 all Commonwealth citizens had had an un- 
réstricted right to come and live in the United Kingdom. The great numbers 
that did so ‘created problems. Accordingly the ‘Commonwealth Immigration 

*An address delivered by The Rt. Hon, . of The New Law Journal, London), 

Lord Justice Salmon to the members of Justice 1 Inre H, K. (an infant) [1067] I AN B.R, 
on July 3.1967. (Reproduced-with ‘the kind ` 226; 2 W.L.R. 962. 
permission of His Lordship and by courtesy 
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Act, 1962 was passed to regulate the number of immigrants entering the United 
Kingdom. Section 2 of the Act gave the immigration officer power to refuse 
admission into the United Kingdom, but laid down that the power to refuse 
admission should ‘not be exercised, amongst: other cases, ‘‘in the case of any 
person who satisfies the immigration officer that he is the child under 16 years 
of age of a commonwealth citizen who is resident in the United Kingdom’. 
Well young Khan’s father was undoubtedly a commonwealth citizen resident 
in the United Kingdom, but unfortunately for young Khan he looked con- 
siderably older than 16. There are no birth certificates in Pakistan, but he . 
had with him a school leaving certificate that purported to show that he was 
only 15; it gave the date of his birth as February 29, 1951. He was unfor- 
tunate not only in having such a mature appearance, but also in the fact that 
1951 was not a leap year. The immigration officer decided to refuse admission 
and habeas corpus and certiorari were applied for on behalf of young Khan. 
The Crown argued that the court had no jurisdiction to intervene whatever 
the circumstances—even if there had been injustice or unfairness—since the 
immigration officer’s decision was a purely administrative act. Formerly our 
courts had not been slow to issue the prerogative writs where individual rights 
were invaded by the Executive. In 1924 Lord Atkin laid down in Res v. 
Electricity Commissioners (1924) 1 K.B. 171 that ‘‘wherever any body of 
persons having legal authority to determine the rights of subjects and having 
the duty to act judicially, act in excess of their legal authority they are sub- 
ject to the controlling jurisdiction of the King’s Bench Division”. He did 
not, however, attempt to define, let alone to give any restricted or precise 
meaning to, the words ‘‘the duty to act judicially”. During the 1940’s, which 
was perhaps a sterile period in the development of the common law, there had 
been a number of cases culminating in the Nakkuda Als case (1951) A.C. 66, 
in which the courts seemed to be abdicating their powers. There were dicta 
for the proposition that if a minister or official was acting primarily in an 
administrative capacity, the courts were powerless to intervene however un- 
fair and unjust the decision may have been. We pointed out in the Khan 
case that there was no binding authority as to what constituted a judicial or 
quasi-judicial act, as distinct from a purely administrative act. We conclud- 
ed that a quasi-judicial act was an act which the law required to be perform- 
ed in accordance with the principles of natural justice. We laid down that 
whenever a statute such as the Immigration Act, 1962 gave a minister or official 
or any body of persons power to make decisions concerning an individual’s 
basic rights, it was implicit in the statute that in exercising those powers the 
principles of natural justice should be observed. This of course does not mean 
that anything like a trial should be held or that the strict rules of evidence 
should apply, still less that the decision should be what a court may 
think it ought to have been, but merely that it shall have been reach- 
ed fairly. Accordingly the immigration officer in making his decision 
in the Khan case was ex hypothesi acting in a quasi-judicial capa- 
city. Had we been persuaded that he had acted unfairly, the application 
would have succeeded. In fact no real eriticism could be made of him because 
the boy had been examined by two independent medical men and they both 
were convinced that he was most probably over 16. Moreover the date of birth 
on the school leaving certificate was obviously suspect. During the hearing, 
however, we were told that further evidence was on its way from Pakistan, in- 
eluding the evidence of the doctor who had been present at his birth. The 
Home Office gave an undertaking to consider that evidence and to re-examine 
the case at a high level before sending the boy home. As a result, he was in 
the end, I understand, admitted into the United Kingdom and is now living 
happily with his father in Newcastle. 

--The importance of the case is that it re-affirmed the power and indeed the 
duty of the courts in certain circumstances to intervene in such cases in favour 
of the subject. : 
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You have perhaps read recently about the number of guilty men in England 
who are acquitted. No doubt this occurs too frequently, although perhaps not 
quite as often as is sometimes supposed. How this may be prevented is out- 
side the scope of this address. Although the acquittal of the guilty is deplor- 
able, the conviction of the innocent would be infinitely worse. It is one of 
the chief functions of the judges to see that this does not occur. When in a 
criminal case the judge is convinced of the accused’s innocence, he either with- 
draws the case from the jury or sums up in such a way that an acquittal is 
inevitable. ; , 

But it is not only against unjustifiable imprisonment and the like, but also 
against unlawful violence that the courts offer protection. In 1958 there were 
shocking race riots in Notting Hill. Gangs of young ruffians, possibly urged 
on by evil propaganda, made the most viciously savage and altogether un- 
provoked attacks upon any coloured man they could find. There was a great 
danger that this sort of thing would break out on a large scale in many other 
big cities, to the great hurt of coloured people and to the shame of\ our coun- 
try. It fell to my lot to deal with the culprits at the Old Bailey by sentencing 
them to what in those days were regarded as long terms of imprisonment and 
to proclaim that “everyone, irrespective of the colour of his skin, is entitled 
to walk through our streets in peace, with head erect and free from fear. That 
is a right which these courts will always unfailingly uphold”. Well it was up- 
held on that occasion and that casé was virtually the end of race rioting in 
London. Moreover, what were thought to be kegs of gunpowder about to go 
up in Liverpool, Leeds and Nottingham failed to explode. 


RESTRAINT OF TRADE | 

Very recently there have been other cases whose importance can hardly be 
exaggerated, in which the judges have made it very plain that what are call- 
ed ‘‘protection rackets” and the like will not be tolerated in this country and 
have struck powerful blows in defence of ordinary citizens, and it may be ex- 
traordinary citizens, so as to protect them from being victimised by organised 
crime. But it is not only against physical interference that individual liberty, 
needs protection. Lord MacNaghten in the famous Nordenfelt case (1895) 
A.C. 535, laid down that ‘‘all interference with individual liberty of action 
in trading, and all restraints of trade of themselves, if there is nothing more, 
are contrary to public policy and therefore void. That is the general rule 
(of law)’’. That rule has been re-affirmed and developed by the judges in re- 
cent years, e.g. in Lee v. The Showman’s Guild (1952) 2 Q.B. 329, a member 
of a trade union who had been unjustifiably expelled and thereby prevented 
from earning his living was re-instated by order of the judges. 


EARNING A Livine 

Then there is the case of the woman trainer and the stewards of the Jockey 
Club (Nagle v. Fielden [1966] 2 Q.B. 633). The stewards had refused Mrs. 
Nagle a licence to train racehorses solely because she was a woman—and with- 
out a licence she was seriously hindered in earning her living. There was no 
suggestion against her ability, integrity, experience or standing. She brought 
an action against the stewards. They took the point that she had no legal 
rights of any kind to challenge their refusal to grant her a licence. That 
point succeeded in the lower court but failed in the Court of Appeal. We 
held that it was as capricious and unfair to refuse a licence on the ground that 
the applicant was a woman as it would be to refuse it because of the colour 
of the applicant’s hair—and that in such circumstances’ the courts had the 
power to protect an applicant. In the course of my judgment I said: ‘‘It has 
been argued on the stewards’ behalf that even if they capriciously and unrea- 
sonably refused a licence the courts would have no power to intervene: bv so 
acting the stewards would expose themselves to the risk of being controlled bv 
legislation and anyone who may be injured by their caprice must look to Par- 
liament for protection, but the courts are powerless fo help them. This is a 
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familiar argument on behalf of anyone seeking to exercise arbitrary powers 
free from control by the courts... I must confess that I do not find this argu- 
ment attractive. One of the principal functions of our courts is... to protect 
the individual from injustice and oppression’. And in that case we succeeded 
in doing so. i l 

‘It is also a most important part of our duty to protect the individual’s ordi- 
nary rights in court from encroachment by the Executive. The individual liti- 
gant has the right, subject to any valid claim for privilege, to have any document 
disclosed to him which is in the possession or power of the other party and 
which may be relevant to the issues between them. This right is of the highest 
importance for without it, it would often be impossible for the courts to arrive 
at the truth and do justice, 

Crown PRIVILEGE. 


Sometimes in actions brought against government departments, sometimes in 
litigation between ‘private individuals, the. Executive intervenes to claim what 
is, perhaps unfortunately, called crown privilege. It seeks to prevent the pro- 
duction of documents on the ground: that their production would be contrary 
to ‘the public interèst. If this is because the production of the documents 
might imperil national security or good diplomatic relations, it would be the 
concern of every man, woman and child in the country that the documents 
should be withheld; there could be no question in such a case but that the 
public interest involved should ‘be preferred to any private consideration. A 
long line of authorities prior to 1942 laid down the circumstances in which 
the courts should allow a claim for crown privilege to succeed. Then in the 
darkest days of the last war came the case of Duncan v. Cammell Laird [1942] 
A.C. 624. The documents for which crown privilege was claimed in that case 
concerned details of the construction of one of our most modern submarines, 
the Thetis. If those documents had been made public, it is quite obvious that 
their publication could have been of the greatest assistance to the enemy. No 
one has ever doubted that the decision of the House of Lords to the effect that 
these documents should not be produced, was right. — 

That decision was given in a, speech of Lord Simon in which all the other 
noble Lords sitting with.him concurred. Lord Atkin was not of the company. 
One passage in that speech however went. much farther than was necessary to 
decide the case and has been understood by government departments as mean- 
ing that if a mimister seeks.to prevent.any class of documents being produced 
in court by stating that their production is contrary to the public interest, then, 
whatever the documents or the circumstances, the courts must how to the Exe- 
cutive. However important the documents may be for arriving at the truth 
and doing jnustice—however ridiculous the claim for privilege may appear to 
be—the judges are powerless even to look at the documents to see if the claim 
could reasonably be sustained. The judges are bound to exclude the docu- 
ments and endorse. the claim, of the Executive, just as if the judges were 
rubber stamps in the hands of the ministers. For more than 23 years that 
passage in Lord Simon’s .speech was so understood and acted upon by the 
Executive. It was never challenged in the courts until 1964. The practice 
grew up in government departments. of automatically claiming. and obtaining 
privilege for any document passing between any one civil servant and another 
~—however obviously innocuous it. might be to the true publie interest, and 
however important.in the interest of justice that it should be produced. Many 
thought that that practice amounted to a-.scandalous abuse. Indeed, when in 
1953 after the case of Hllis.v.. The Home Office [1953] 2 Q.B. 185, there was 
almost a public outery against it, Lord Kilmuir made a concession. He stated 
that it would be subject-to certain exceptions. But they are few and meagre 
and could at any time be withdrawn. -If the law gives the Executive: un- 
restricted power, it can and will do as it likes. ` 
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Tue PoBo Servicos 


. The excuse for the practice to which I have referred is that the public 
service could not function properly unless all civil servants could be assured 
that in no circumstances could anything they wrote ever come to the light 
of day. To my mind that excuse is altogether absurd. It is incredible that 
the publie service cannot function properly unless commonplace communica- 
tions between one civil servant and another are privileged from production. It 
is certainly in the publie interest that the great nationalised industries and 
indeed that ordinary commercial undertakings should function properly. The 
whole national economy wonld collapse if they did not. They however seem 
to get along very well without any special privilege. I do not believe that 
businessmen who have to make reports or write letters or minutes as part of 
their everyday work write any less candidly or freely than civil servants. It 
seems to me that it is an Insult and injustice to civil servants to hold that they 
are so. timid and supine that they cannot be trusted to write freely and can- 
didly, unless they know that they have a special privilege and that nothing 
which they write can ever in any circumstances be revealed. 

. I very much doubt whether Lord Simon ever intended anything in his speech 
to be so understood or acted upon. If he did, and if that is its true meaning, 
then clearly it was obtter since it was unnecessary for the purpose of deciding 
the matter that arose in the Cammell Laird case. Equally clearly it was a 
shocking blot on the common law of England, but happily not an indelible 
one—not even in the Court of Appeal. That court is of course bound by the 
decisions of the House of Lords, although thanks to the béneficent and libe- 
rating pronouncement recently made by the Lord Chancellor, the House is no 
longer completely bound by its own decisions. The Court of Appeal is not, 
however, and never has been bound by obiter dicta, however august. Natural- 
ly it treats them with the greatest respect and usually follows them. If con- 
vinced however that they are wrong, the court is entitled and indeed obliged 
to decide the case in accordance with its own view of the law and justice. In 
Re Grosvenor Hotel (No. 2) [1965] 1 Ch. 1210, Lord Denning M.R., Harman, 
L.J. and I made an elaborate review of all the authorities on this subject both 
in the United Kingdom and in the Commonwealth. We unanimously held that 
the passage in Lord Simon’s speech, which had in this country alone been for 
so long-accepted and acted upon in the way I have described, was obiter and 
wrong. We held that on a true view of the law, the judges had never in such 
eases abdicated their power to control the intervention of the Executive in the 
administration of justice; that in such cases the courts were not obliged to ac- 
cept the tpse diatt of the minister and that a residual power remained in the 
courts, when appropriate, to examine the documents and to override the minis- 
ter, should crown privilege be unreasonably claimed for a class of documents. 
We thought that such cases would rarely arise in future—particularly when it 
was recognised that this power of the courts exists and would, when necessary, 
be exercised. This decision was universally acclaimed. Practising and aca- 
demic lawyers, who perhaps do not invariably agree with each other, were un- 
animous in their approval, and The Times wrote a leading article about it 
ander the title ‘A. Great Gain for Justice’’, 

_ Very recently, however, in the case of Conway v. Rimmer (The Times, June 
9, 1967) another division of the Court of Appeal, by a majority, Lord Denning 
Wissenting, has refused to follow the Grosvenor Hotel (No. 2) case and has held. 
on the supposed authority of Lord Simon’s obiter dicta, and a case in the 

Court. of Appeal (Auten v. Rayner [1958] 3 All E.R. 566; 1 W.L.R. 1800) 
în which the point was never argued, that we are powerless to resist the Exe- 
kutive’s claims to immunity from scrutiny by the courts and must bow to its 
encroaching pretensions. The last shot has not, however been fired. Tt is I 
suppose possible that the majority view in Conway y. Rimmer may be con- 
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sidered a triumph for sound orthodox principle over heresy—or it may be con- 
demned as retrograde, reactionary and wrong. 

In one of the majority judgments in Conway v. Rimmer, a learned Lord Jus- 
tice described the court which decided the Grosvenor Hotel case as consisting 
of Athos M.R. and Porthos and Aramis L.JJ. For my part I do not mind 
being compared with the Three Musketeers. They certainly had independence 
and courage, if not more besides. I would far rather be compared with them 
than with their contemporaries the Judges of Court of King’s Bench in the 
reign of Charles I who being even more executive minded than the Executive, 
lacked the will and courage to stand between the Crown and the subject. 

I wish to make it plain that I am making no criticism of any of the minis- 
ters who during the last 20 years or so (subject to Lord Kilmuir’s exceptions) 
have automatically claimed crown privilege for any document passing between 
one civil servant and another. They were merely following a practice which 
was virtually thrust upon them, Once the practice was instituted and appa- 
rently accepted in the courts, it was practically impossible for any minister 
not to follow it. It continued until the Grosvenor Hotel case, which everyone 
hoped and believed had given it its death blow. Now, thanks to the majority 
decision in Conway v. Rimmer, it will no doubt be revived—for the time being. 
I have no doubt that most of the Ministers who have felt obliged to follow this 
unhappy practice believe, as do almost all other people, that it is highly desi- 
rable that the courts should have the residuary powers to which I have re- 
ferred and which I am convinced they possess. “Nanny knows best. Nanny’s 
order must always be obeyed without question’’ is no doubt a sound precept 
for children in the nursery. It is however hardly an appropriate principle 
for judges to apply in the courts when they are faced with an intervention of 
the Executive in the administration of justice. 

This is a constitutional question of first importance and it can be settled only 
in the courts. The law relating to crown privilege is entirely judge-made law. 
No statute is concerned. If the courts lack the will, it would be unrealistic 
to expect of any government that it should find the parliamentary time to 
introduce legislation for the purpose of conferring upon the courts a power 
which they have shown that they are unwilling to acknowledge, let alone exer- 
cise. The courts in Scotland have held that they have this power. So have 
the courts of Canada, Australia, New Zealand and India?. These decisions 
have been upheld in the House of Lords; Glasgow Cpn. v. Central Land Board 
(1956) 8.C. (H.L.), and the Privy Council: Robinson v. State of South Aus- 
tralia [1934] A.C. 704. The Grosvenor Hotel case laid down that a similar 
rule of the common law prevails in England. There is, indeed, no country in 
which the common law holds sway, whose courts have failed to recognise that 
they have such a power—to be exercised no doubt rarely and in the last regort, 
but nevertheless to be exercised when necessary. It would be sad indeed if the 
courts of this country, which is the fount of the common law, should alone, and 
contrary to its whole spirit and all its principles, wholly abdicate a power 
which is vital to the true administration of justice. 

Drrention Wirsour Cause 

It is strange how in war time the courts’ vigilant guardianship of individual 
liberty seems sometimes to be relaxed. In 1942, the year in which Cammell 
Laird was decided, Inversidge v. Anderson [1942] A.C. 206 was also decided. 
Mr. Liversidge was put in prison under regulation 18(b). This was a war 
time regulation which gave the Home Secretary power of imprisonment, if he' 
had reasonable cause to believe that the detainee was of hostile origins or asso- 
ciations. Mr. Liversidge brought an action claiming that in his case the Home. 
Secretary had no such reasonable cause. The Home Secretary replied that it 
2 R,v. Snider (1954) S.R.C. p. 479; Gagnon Corbett v. Social Seourtty Commn. (1968) N.Z. 


v. Quebec Securities Oomn, (1964) 8.C.R. 329; L.R. 879; Amar Chand Batal v. Unson of India 
Bruce v, Waldron, (1968) Vict. Repa. 100; ALR. (1964) S.C. 1658. < 
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was unnecessary for hint to have reasonable cause to believe that Mr. Liversidge 
was of hostile origins or associations; it was enough if the Home Secretary 
thought that he had reasonable cause. I am sorry to say that all the judges 
before whom that case came sided with the Home Secretary; all except Lord 
Atkin, And it is now generally recognised that he was right. Indeed his 
speech in the House of Lords contains one of the most celebrated passages 
in the annals of the common law. I would like to end by reading it 
to you—sinee its spirit epitomises all I have to say: “I view with ap- 
prehension the attitude of the judges who on a mere question of con- 
struction, when face to face with claims involving the liberty of the 
subject, show themselves more executive minded than the Executive. Their 
function is to give words their natural meaning, not, perhaps, in war time 
leaning towards liberty, but following the dictum that ... in a case in which 
the liberty of the subject is concerned, we cannot go beyond the natural con- 
struction of the statute. In this country, amid the clash of arms, the laws are 
not silent. They may be changed, but they speak the same language in war 
as in peace. It has always been one of the pillars of freedom, one of the prin- 
ciples of liberty for which on recent authority we are now fighting, that the 
judges are no respectors of persons and stand between the subject and any 
attempted encroachment on his liberty by the Executive, alert to see that any 
coercive action is justified in law. . In this case I have listened to arguments 
which might have been addressed acceptably to the Court of King’s Bench in 
the time of ‘Charles I. I protest, even if I do it alone, against a strained con- 
struction put on words with the effect of giving an uncontrolled power of im- 
prisonment to the minister’’. 

I am sure that Lord Atkin would have viewed with almost equal dismay 
any decision giving to the minister an uncontrolled power to intervene in the 
administration of justice. Lord Atkin’s was the authentic voice of the English 
judicial tradition. It was surely an example of what Thaine must have had 
in mind when, many years previously, he had paid the English Bench the 
greatest of all compliments. He said ‘‘La Justice elle méme si elle avait une 
voix, parlera comme un juge anglais’. We on the Bench can only do our best 
with humility but with resolution to be worthy of those words. 


BOOKS & PERIODICALS 


The Indian Constitution. 1950-1965. By M. C. Swranvap. Bompayr-1: 
Registrar, University of Bombay. Distributors: P. C. Manaktala & Sons 
Pvt. Ltd., 6 Fair Field, Road No. 4, Churchgate. Demi Octavo. Pages 239. 
Price Rs. 12.75, 


As rightly observed in these lectures, ‘‘it ig not the frame or the provisions 
of the Constitution which really matter; what is vital is its working and deve- 
lopment’’. None is better qualified to lay bare this process than the author of 
this book who as Attorney General of India and the doyen of the Supreme 
Court Bar has figured in many of the leading decisions of the Supreme Court 
which are discussed and analysed here. The book consists of the inaugural 
series of lectures delivered under the auspices of the Kashinath Trimbak Telang 
Lectureship in Law and Politics and presents the broad features of the funda- 
mental law of India in language which is at once precise and lucid. A brief 
survey of the outstanding features of the Constitution leads to a consideration 
of the concepts of personal liberty, equality and right to property and trade 
in the light of the relevant provisions of the Constitution as interpreted by 
the Supreme Court and against the background of these concepts in some other 
systems of law and Constitutions. Topics like the interpretation and enforce- 
ment of fundamental rights, the frequent amendments to the Constitution 
and the judiciary vis-a-vis the Executive and Parliament, which of late have 
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engaged the attention of the public at large receive extended treatment. In 
dealing with the question of fundamental rights reference is made to sub- 
articles (3) to (7) of art. 22 which some critics have dubbed as ‘‘funda- 
mental rights denying personal freedom’’, and instead of erasing these from 
the Constitution the author suggests a via media indicated in the minority 
judgement in Kharak Singh’s case i.e. subjecting all laws of preventive deten- 
tion to a limited judicial review on the tests provided by art. 19(5). A pass- 
ing reference is made to the influence exerted by certain Judges of the Supreme 
Court on the development of law and this opens up an interesting field of en- 
quiry. It was a happy idea to have given a permanent form to these lectures 
of an eminent jurist whose reflections on some of the fundamental problems 
involved in the interpretation and functioning of the Constitution must find a 


wide audience. 


A. Ghosh’s Laws of Compulsory Acquisition and Compensation in India. 
Fifth edition by Sunin Kumar GuHosH, M.A., B.L. Caucurra-13: Eastern Law 
House Private Ltd., 54 Ganesh Chunder Avenue. Royal Octavo. Pages 945. 
Price Rs. 26. 

Apropos of the laws of compulsory acquisition and compensation the editor 
has observed that ‘‘the question of ‘public purpose’ and ‘compensation’ have 
become as if, objects of tug-of-war between the Government and the citizen 
and that the latter’s only protection is a free, independent and efficient judi- 
ciary, for all time.” This protection was afforded by a long line of decisions 
from Bela Bannerjea’s case to the recent decision in Golak Nath’s case. All these 
decisions of the Supreme Court which were delivered after the date of the 
last edition of this work, as well as a large number of decisions of the various 
High Courts find place in this well-known commentary on the provisions of 
the Land Acquisition Act, 1894. To make the book as comprehensive as pos- 
sible nearly half of it contains the full texts of certain Central Acts like the 
Land Acquisition (Mines) Act, 1885, the Coal Bearing Areas (Acquisition 
and Development) Act, 1957, the Requisitioning and Acquisition of Immov- 
able Property Act, 1952, relevant extracts from Acts passed by the State 
Legislatures dealing with acquisition and requisition and Rules and Executive 
Instructions of Central and State Governments. State amendments are given 
under each section of the principal Act. This is an authoritative exposition 
of an important branch of law which vitally affects the rights to property of 
citizens, f f 


Mulla on the Code of -Cwil Procedure. Vol. IL Thirteenth Edition by T. K. 
VENKATARAMA AIYAR, B.A, B.L. Bompay-2: N. M. Tripathi Private Ltd., 
Princess Street. Royal octavo. Pages 949-2267. Price Rs. 80 for two volumes. 


` Tas volume completes what has come to be recognised as the late Sir Dinshaw 
Malla’s magnum opus. It contains Orders XXI to LI and the Appendices 
to the First Schedule to the Code. To add to its comprehensiveness much use- 
ful material is added like the High Courts Acts, 1861, the Government of India 
Acts of 1915 and 1935 and Letters Patent of the different High Courts. Rules 
made by the High Court at Bombay which came into force on November 1, 
1966 after the first volume of the book had gone to the printers, are given 
here separately while the Rules made by the other High Courts are incor- 
porated at the relevant places under the Orders in the text. With the indu- 
sion of an Addendum the case law is brought down to the end of 1965. To 
keep the book up to date annual supplements are promised, the first one of 
which is proposed to be issued next year. A sine qua non of a publication of 
this magnitude and importance is an exhaustive Index and Table of ‘Cases 
and these desiderata are met in ample measure by material running into some 
250 pages. The printing and format are upto the high standard set by the 
publishers, Poe : ai ; 
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The Constitution of India. By MANGAL CHANDBA JAIN Kaazi, LL.M. DELHI-6: 
Metropolitan Book Co. Private Ltd., 1 Faiz Bazar. Royal octavo. Pages 698. 
Price Rs. 30. 

. Tms analytical study of the Constitution of India by an academician, in its 
present second edition, has been revised and large portions of it have been re- 
written in the light of the many statutory changes which have been effected 
and the case law which has been reported in the decade following its first publi- 
cation. The provisions of the Constitution are interpreted in a running com- 
mentary in which the major decisions of the Supreme Court are critically exa- 
mined. A large portion of the book is given over to a detailed examination 
of Fundamental Rights and Directive Principles enshrined in the Constitution 
and here Golak Nath’s case (of which, though nearly six months have elapsed 
since its decision, the official printed blue sheets are not yet available) is ani- 
madverted on and the author has this to say: 

“While amending, following the procedure laid down in Article 368, Parliament 
could not make any radical change or impair the fundamentals of the system. Power 
to amend was confined to making of alterations, modifications, or improvements. It 
could not be colourably used to change the basic characteristics of the system, for 
instance, the sovereign democratic republican character of the Union, its quasi federal 
structure, or its objective of securing to citizens justice, liberty, equality and frater- 
nity while requiring the State to ‘promote the welfare of the People’ and unity of 
the Nation. Such an implied limitation on the power conferred upon Parliament 
under Article 368 is manifest on the face of the text of the Constitution. The immut- 
able fundamental of the Constitution cannot be tampered with... The saving of a 
statute from the prohibition of Article 13(2) while it was ex facie void for reason of 
contravention of the Rights recognised under Articles 14 and 19 of Part IM 
was an abuse of the amending process. The Court could have held that Parliament 
could not undo colourably what it could not impair directly in disregard to the limita- 
tions inherent in the system.” : 

This is a fair specimen of the author’s approach. The other aspects of the 
Constitution and the problems involved therein receive equally full and re- 
freshing treatment. This is a readable and useful addition to the growing 
literature on the subject. 


The Principles of Sales Tax Laws. By Kuaraa Ram CHATURVEDI, B.D., 
Advocate. Fourth edition. Cancurra-13: Eastern Law House Private Ltd. 
54 Ganesh Chunder Avenue. Royal octavo. Pages 1276. Price Rs. 45. 


Tus veritable encyclopedia of sales tax laws brings under different heads of 
topics the provisions of Sales Tax Acts prevalent in fourteen States of the 
Union. The scheme adopted is a novel one; e.g. under the heading “Incidence 
of taxation’’ are given the relevant charging sections of the various State Acts 
and this is followed by a general exposition of the subject in the light of de- 
cided cases. This approach gives to the reader at a glance what the law on a 
particular point is in the various States. The annotations are lucid and to 
the point. The State Statutes and the case law are brought down to January 
1967. This book will be indispensable to sales tax practitioners and lawyers 
who specialise in this branch of the law. 


Principles of Mercantile Law. Seventh edition. By RANJITLAL HARILAL 
PANDYA, B.A., LL.B., Barrister-at-Law. Bompay-2: N. M. Tripathi Private 
Ltd., Princess Street, Royal Octavo. Pages 566+-xci. Price Rs. 20. 


Smo the last edition of this popular hand-book on mercantile law was 
published, two new Acts, namely, the Marine Insurance Act, 1963 and the 
Limitation Act, 1963 have been put on the statute book. Chapters dealing 
with the topics covered by these Acts had, therefore, to be re-written and the 
many changes effected in the Companies Act, 1956, in the intervening years, 
has necessitated re-casting of the material. The case law is brought down to 
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the end of 1966. The various aspects of this law are lucidly set forth with a 
judicious reference to the relevant case law: The texts of some of the prin- 
cipal Acts, namely, the Indian Contract Act, the Indian Sale -of Goods Act, 
the Indian Partnership Act and the Negotiable Instruments Act are given-at 
the end of the book. This book which is par ézcellence an ideal text book for 
students of commercial law will be found useful by businessmen and company 
executives as a handy and comprehensive survey of the entire law merchant. 


The Law of Ownership Flats. By A. E. KARMALI, B.A. (HONS.), LL.B., 
Advocate. Bompay-2: N. M. Tripathi Private Ltd., Princess Street. Demi 
octavo. Pages 255. Price Rs. 12.50. 


Tue author who has already published a commentary on the Maharashtra 
Ownership Flats (Regulation of the promotion of construction, sale, manage- 
ment and transfer) Act, 1963, has in the present volume considered the law 
on this subject in'a broader setting. A brief survey of the Act is followed by 
a discussion of the relationship between a co-operative housing society govern- 
ed by Bom. Act XXIV of 1961 and its members and the latters’ rights and 
liabilities under the Act. As a corollary to this the principles. and basis for 
the acquisition of land for a housing society and the legal position vis-a-vis 
such acquisition rounds off the discussion. A section of the book contains 2. 
number of useful precedents resorted to in transactions relating to ownership 
flats and certain miscellaneous matters like conditions for loans to housing 
societies and recent amendments to model bye-laws of such societies. Some 
judgments bearing on the subject are reproduced in full and relevant decisions 
of the Maharashtra Co-operative Tribunal, which-are hard to come by, are also 
referred to. Apart from lawyers who will find here all the information need- 
ed on this new piece of legislation, this book will come in very handy to pro- 
motors and perehearrs of ownership flats. 


Principles & Practice of Hindu Law: Second edition. By RAM NARAYAN 
Tewary, Advocate. Parnwa-4: Bengal Law House, Chowhatta. Royal octavo. 
Pages 220. Price Rs. 9.50. 


Tus book is prepared for the use of law students and deals with all the 
important topics of Hindu law. A separate section of the book ig devoted to 
the law as codified by the four enactments, the texts of which are given at 
the end. As a rapid and somewhat exiguous survey of the main features of 
the law the book will have its uses but one fails to understand why it was 
found necessary to do away with a table of cases and an index, 


Evidence in Criminal Cases. By Pares CHANDRA BANERJEE, of West Bengal 
Civil Service. Kauyant (West Bengal): Purna Publishing House, P-10/261 
Central Avenue Bast. Demi octavo. Pages 206. Price Rs. 7.50. 


Tms is a digest of cases bearing on certain aspects of the law of evidence 
ag applicable in Criminal Cases with this difference. that liberal extracts from 
judgments of the Supreme Court and the different High Courts are given 
here. The topics dealt with are, evidence of experts, confessions and admis- 
sions and cross-examination of witnesses. The text of the Indian Evidence 
Act, 1872, is printed at the end. Lawyers who have not at hand law reports 
may find ‘the book useful for ready reference. 


Garg’s Income Tax Ready Reckoner, 1967-68. By DINESH CHANDRA Gara, 
B.COM., LL.B, ¥F.c.4. and Papam CHAND JAIN, B.COM., LUB., A.O.A. 
QAZIABAD (U. P.): Law & Management House, Bhatia Building, G.T. Road, 
Pages 258-Llii. Price Rs. 12.50. ; 
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With the growing complexity of the tax structure and the elaborate re- 
quirements in the returns for the various taxes, the lay assessee finds himself 
at sea. <A book like the present will to a large extent come to his aid in re- 
solving his difficulties. The book is prepared on the basis of the Finance 
(No. 2) Act of 1967 which has introduced numerous amendments. Rates, 
tables and examples in relation to the different taxes are given together with 
the full text of the Act. Apart from this the book contains much useful matter 
which will be invaluable to income-tax practitioners. 


Sic Years’ Gujarat Law Reporter Digest. 1960 to 1965. By BABUBHAI A. 
SONI, B.A. (HoNs.), LL.B. and J. B. SONI, LL.B., Advocate, AHMEDABAD: 
Gujarat Law Reporter Office, 57/2 Gandhi Road. Royal octavo. Pages 346. 
Price Rs. 30. 


Tris digest contains the usual features of a good digest and will be useful 
to the profession at large. The publishers are to be commended for the 
pleasing format of the book. 


The Bombay City Civil and Sessions Court Rules, 1948. By Moman Ruw- 
want, Advocate. Bompay-2: Sunderdas Gianchand, 601 QGirgaum Road, 
Royal octavo. Pages 152. Price Rs. 12. 


Tms book contains the Rules and Forms for regulating the practice and 
proceedings in the Bombay City Civil Court and Rules made under s. 554(J-A) 
of the Criminal Procedure Code, 1898, for regulating the practice and pro- 
cedure to be followed in the Court of Session for Greater Bombay and Rules 
framed by the Government and the High Court under various Acts. This 
ia produced book will be indispensable to lawyers practising in the City Civil 

ourt, 


Yearbook of the International Law Commission 1966. Vol. I Part I. U N 
Monthly Chronicle. Vol. IV No. 4 April 1967. The effects of Apartheid on 
education, science, culture and information in South Africa. United 
Nations, Sales Section, New York. Price $2.50 or Rs. 15, $0.25 & 40 cents 
respectively. 

Tue Yearbook contains summary records of the second part of the seven- 
teenth session of the International Law Commission held in Monaco from 
January 3 to 28, 1966. India is represented on the Commission by Radha- 
binod Pal. 

The Monthly Chronicle gives an objective, comprehensive and documented 
account of the United Nations Organization’s activities. The issue contains an 
article which traces the progress of the Economic Commission for Asia and 
the Far East (ECAFE) during the twenty years of its existence. 

The Effect of Apartheid etc. is a reprint from the U N Monthly and shows 
to what gross lengths racial discrimination is practised in South Africa. 


Bulletin of the International Commission of Jurists. No. 30 June 1967. 
Gengva (Switzerland): 2 Quai Du Cheval-Blanc. Price £ 0.5.4 or $ .75. 
Or topical interest in this issue is a note on ‘‘The Rule of Law Abrogated 

in Greece’? which deals with the situation brought about in Greece following 

upon the coup d’etat which took place in April 1967. 

XX Anniversary of the I.A.D.L. Brousseus 19 (Belgium): 49 Avenue 
Jupiter. 

Tus pamphlet contains extracts from speeches which were delivered at a 
meeting of the International Association of Democratie Lawyers to celebrate 
the twentieth anniversary of its foundation. 
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tHe HIGH COURTS, THE SUPREME COURT AND SUCCESSIVE 
. APPLICATIONS FOR HABEAS CORPUS.* 


In Daie v. The State of U.P.‘ the Supreme Court held that where a peti- 
tion under art. 226 was dismissed on the merits, a petition under art. 32 raising 
the same question would be barred by res judicata, and in Devilal v. Sales 
Tax Oficer? it also held that a petition under art. 32 would be barred by con- 
structive res judicata. However, in Daryao’s case the Supreme Court pro- 
nounced no opinion on the question whether successive applications for habeas 
corpus would be barred by res judicata as the question did not arise. But 
that question arose in Ghulam Sarwar v. Union.? In that case the petitioner’s 
application for habeas corpus had been dismissed by the Punjab High Court. 
Before the High Court, the petitioner had not challenged the constitutional 
validity of s. 3(2)(g) of the Foreigner’s Act, 1946, under which he was de- 
tained. He did so in his petition under art. 32 to the Supreme Court praying 
for a writ of habeas corpus. 

Both the majority and the minority judgments held that the petition was 
not barred by res judicata. The majority judgment delivered by Subba Rao 
C.J. is based on the following propositions: 

(a) The decisions in Hastings No; 2, In re+ and Re Hastings No. 38 establish 
that in England there is only one High ‘Court though it functions in several 
divisions, and consequently successive applications for a writ of habeas corpus 
on the same evidence do not lie to different Benches of the same division or 
different divisions of the High Court, for a decision of any Bench of the High 
Court is the decision of the High Court, and another Bench cannot correct its 
own. decision. 

(b) These decisions received statutory recognition when the Administration 
of Justice Act, 1960, provided that ‘‘no second application can be brought in 
the same Court except on fresh evidence.’’® 

(c) The same principle applies to the High Courts in India. A division 
Bench speaks for the whole High Court, and therefore a second application 
eannot be made to the High Court.’ 

(d) But the principles in (b) and (c) do not apply to a different Court. 
Since in India there is an independent right to approach the Supreme Court, 
such an application les to the Supreme Court. 

(e) The petition before the Supreme Court was not barred by res judicata, 
for if the doctrine of res judicata applied the doctrine of constructive res 
judicata would apply. 

“.,.The present case illustrates the position, Before the High Court the petitioner 
did. not question the constitutional validity of the President’s order made under Art, 359 
of the Constitution. If the doctrine of constructive res judicata be applied, this Court, 
though it is enjoined by the Constitution to protect the right of a person illegally de- 


*By H. M, Seervai, Advocate ‘General of 4 [1959] 1 Q.B. 358. 


Maharashtra 5 [1959] Ch. 368. 
. 1 [1962] 1 8.C.R. 574. 6 [1967] 2 8.C.R. at p. 276. 
2 [1965] A.L.R. 8.0. 1150. 7 did. It is implicit in the judgment 


-3 [1887] 2 S.C-R, 271, s.o. [1967] A.LR. that a second application can be made on fresh 
S.C. 1335. evidence. 
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tained, will become powerless to do so. That would be whittling down the wide sweep 
of the constitutional protection. 

It is submitted that though the conclusion is correct, several of the above 
propositions are not. First, it is not correct that according to the Hastings Cases 
or the Administration of Justice Act, 1960, a second application cannot be 
brought except on fresh evidence. Those decisions held that a second appli- 
cation does not lie on the same grounds and the same evidence. If there was 
fresh evidence on the same ground a second application would lie and ea for- 
tiori if the second application was based on a different ground. The Act of 
1960 bars a second petition on the same grounds without fresh evidence, but 
it does not bar a second petition on different grounds.® Therefore it was open 
to the petitioner Sarwar to approach the Punjab High Court [itself with a 
second petition under art. 226 on the new ground that s. 3(2)(g) of the For- 
eigner’s Act was invalid. The observations of the Supreme Court would narrow 
the powers of the High Court to try and determine a second petition on different 
grounds, 

. Did the majority entertain the petition because the Supreme Court was a 
different Court or because the doctrine of res judicata did not apply? The 
judgment in Hastings No. 2 In re showed that 

“There had been a right to go from court to court; there had been a right in vaca- 
tion to go from judge to judge, for the simple reason that the court was not sitting in 
banc; but there had never been a right in term time to go from one judge to another 
when the court to which the application should properly be made was available.” — 
When the Judicature Act, 1873 constituted one Supreme Court of Judicature, 
the right to go from Court to Court disappeared for there was only one Court. 
However, the Courts which were combined, namely, the Courts of Chancery, 
Exchequer Chamber, Queens Bench (and others not material) were Courts of 
co-ordinate jurisdiction. In applying the principle that there was a right to 
go from Court to Court, it must not be forgotten that the Supreme Court and 
the High Courts are not Courts of co-ordinate jurisdiction; and if the Supreme 
Court dismissed a petition for habeas conpus on merits on stated grounds, the 
High Court could not entertain a second petition on merits on the same grounds 
supported by the same evidence merely because it was another Court. 

In considering whether the doctrine of res judicata and constructive res 
judicata should apply, it is necessary to bear in mind that the doctrine is 
based on publie policy. In matters affecting the personal liberty of the sub- 
ject, the doctrine of res judicata must be distinguished from the doctrine of 
constructive res judicata. Public policy may demand that if the matter has 
been fully argued and supported by the relevant evidence, the same matter 
ought not be allowed to be re-argued on the same evidence. But public policy 
does not demand that a person should be kept in illegal detention because he 
did not produce evidence which he could have produced or did not rely on 
grounds on which he could have relied. It is implicit in the Hastings Cases 
and in s. 14 of the Act of 1960 that the doctrine of constructive res judicata 
does not apply to petitions for the writ of habeas corpus. 

The judgment of the majority does not mean that the Supreme Court would 
entertain successive applications for habeas corpus on the same grounds and 
the same evidence. For once a Bench of the Supreme Court has refused an 
order on merits, it is the decision of the Supreme Court and the Court cannot 
set aside its own decision except on review. In this view of the matter the 
question whether the petitions are barred by actual, as opposed to constructive, 
res judicata, loses its importance. 

8 ibid, p. 277. p to the same court or judge or to any other 

9 S. 14 (2) : “Notwithstanding anything in court or judge, unless fresh evidence is adduced 
any enactment or rule of law, where a criminal in support of the application; and no such 
or civil application for habeas corpus has been application shall in any case be made to the 
made by or in respect of any n, no such Lord Chancellor.” : 


application shall again be made by or in respect 10 Per Harman J. in Re Hastings No. 3, 
of that person on the same grounds, whether [1959] Ch. at p. 879. 
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The Supreme Court has observed that the same result was arrived at in the 
United States by a different process: 


“|..In Fay v. Nola™ tthe following passage appears: ‘As put by Mr. Justice Holmes 

. Frank v. Mangum: If the petition discloses facts that amount to loss of jurisdic- 

tion in the trial court, jurisdiction could not be restored by any decision of law. It is of 
the historical essence of habeas corpus that it lies to test proceedings so fundamentally 
lawless that imprisonment pursuant to them is not merely erroneous but void. Hence, 
the familiar principle that res judicata is inapplicable in habeas proceedings,’ The same 
view was expressed in Wong Doo v. United States"; Waley v. Johnston“; Salinger v. 
Loisel; United States v, Shaughnessy” and others,’ 
It is submitted that the American decisions require to be carefully seru- 
tinised because there the question has frequently been whether a trial 
originally unfair can be questioned on a writ of habeas corpus if subse- 
quent proceedings by way of an appeal or review, were not open to the 
charge of unfairness. In fact, the judgment of Mr. Justice Holmes in Frenk 
v. Magnum'® was a minority judgment in which the majority judgment ap- 
plied the doctrine of res judicata, The cases cited by Subba Rao C.J. in the 
Supreme Court judgment do not bear out the proposition laid down by it. 
They show that the English Common law rule that res judicata does not apply 
to habeas corpus petitions was followed in the United States except where 
modified by statute: 

“At Common law, the denial by a Court or judge of an application for habeas 

corpus was not res judicata... ‘A person detained in custody might thus proceed from 
court to court until he obtained his liberty’™ That this was a principle of our law of 
habeas corpus as well as the English was assumed to be the case from the earliest days 
of Federal habeas corpus jurisdiction... Since then, it has become settled in an un- 
broken line of decisions.”” 
It may be mentioned that statutory provisions in the United States had cur- 
tailed the right to present successive applications on the same grounds and the 
game evidence long before s. 14 of the Act of 1960 curtailed that right in 
England. 





NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 10i] 

Administration of Huacues Property Act (XXXI of 1950), Secs, 46, 7—~Whether custodian can 
decide question of title in proceedings under 8. 7. 

Generally speaking the jurisdiction of the civil or revenue Court is barred under s, 46 of the 
Administration of Evacuee Property Act, 1950, and no such Court can entertain any suit or 
adjudicate upon any question whether a particular property or right to or interest therein is or 
is not evacuee property. 

Under s. 7 of the Act when deciding whether certain property is evacuee property or not 
the Custodian has to decide all questions, whether of fact or law, whether simple or complicated, 
which arise therein, ` That power cannot be denied on the ground that the Custodian or the 
Assistant Custodian may not be an experienced judicial officer and, therefore, may not be in a 
position to decide questions of title, 

(Custodian, Ivacuee Property, Punjab v. Jafran Begum. Civil Appeal 
No. 772 of 1964, from Punjab, decided on April 20, 1967). 
11 (1963) 9 L. ed. 2d 887, 859,372 U.S. 17 [1967] 28.C.R. at p. 276. 
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Eod W. a ee [NOTE 102] ; , a 
Batlment—Batlor and bailee— Whether there can be batlment without an enforceable contract. 
- There can bo bailmentand the relationship of a bailor and bailee in respect of specific pro- 
pate without there being an enforceable contract, Nor.is consent indispensible for such a 
telationship to arise. A finder ‘of goods of another- ‘has been held to be-a bailee in certain 
eiroumstances, 
. (The .Stote. of Gujarat v. Memon Mahomed Haji Hasam. Civil Appeal 
No. 215 of 1961, from Bombay, decided on May 5, 1967). 
7 ' . _ [NOTE 103] 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom, LVII of 1947), Sec, It 
When 8. 14 comes into play in favour of sub-tenant. 

" Tho words “ig determined for any reason” jn s; 14 of the Bombay Rents, Hotel and Lodg- 
ing House Rates.Control Act, 1947, in the context of the Act mean that where ‘the interest of a 
fenant comes to an énd completely, the pre-existing sub-tenant may, if the conditions of s. 14° 
are satisfied, be deemed to be a tenant of the landlord. The interest of a tenant who for purposes 
of 8, 14 is a contractual tenant comes to an end completely only when he is not only no longer 
á contractual tenant but also when he has lost the right to remain in. „possession which s. 12 hes 
given.to him and is no longer oven a statutory tenant. In other words s, 14 would come into 
play iù favour of the sub-tenant only after the tenancy of the contractual tenant has ‘been 
détermined, by notice and the contractual tenant has been ordered to be ejected under s. 28 on 
any of the grounds in s, 12 ors, 18, Till that event happens or till he gives up the tenancy 
himself the'interest of a tenant who may be a contractual tenant for purposes of s, 14 cannot be 
gaid to have determined i.e. come to an end completely in order to give rise to a tenancy between 
the -pre-existing sub-tenant and the landlord. À = 
v, (Hiralal Vallabhram v. Shah Kasturbhai. Dalbhat. Civil Appeal No. 695, 
of 1965,.from Gujarat, decided on March 31, 1967). - i 

[NOTE 104] : ‘ 7 
Civil Procedure Code (Act V of 1908), O.XXXIV, r. 5; O XXI, r. 92—Whether O.XXXIV, 
7.: S(1) gives right to mortgagor judgment-debtor to ask for postponsment of i alia a sale to 
enable him to deposit amount. 

Order XXXIV, r.5 of the Civil Procedure Code, 1908, only permits the judgtnént debtor. to. 
deposit the amount due under the decree and such other amount as may be due in consequence 
of a sale having taken place, provided the deposit is made before the confirmation of sale, But 
thore is no power in o. XXXIV, r. 5 (1) to grant extension of time and postpone confirmation, 
of sale therefor. ` 

On a harmonious interpretation of O.X XXIV, r., 6 and O,XXI, r. 92 of the Code it is clear 
that though the mortgagor hos the right'to deposit the amount due at any time before-confir- 
mation of sale, there is no question of his being granted time under O.X XXIV, r. 5 andtif pro- 
visions of O.XXI, r. 92 (1) apply the sale must be confirmed unless before the confirmation the 
mortgagor judgment-debtor has deposited the amount as permitted by O.XXXTY, r. 5. 

' ` (Hukumchand v. Bansilal. Civil Appeal No. 1005 of 1964, from PER DEI 
decided on April 19, 1967). > . 
[NOTE 105] 

` Oia Services (Classification, Control and Appeal) Rules. Rules, er & §6(3)— Ambit of 

ihe rules, 
Si -Rule 55(3) of the Civil Services (Classification, Control and Appeal) Rules deals with the 
unsuitability of an officer for the service or With a charge for any specific fault, This fault means 
a fault in the execution of his duties and not @ misconduct such as taking bribe ete, which are 
charges of a’more serious nature affecting the character of the individual concerned, Thè collo- 
cation of the words ‘any specific fault’ or ‘on account of unsuitability for service’ give the clue 
of the distinction between r. 55(3) and-r, -55(Z) of the Rules, An officer who is, for example, 
habitually lazy or makes mistakes frequently or is not polite or decorous may be considered, 
unsuitable for the servica: Another officer who makes a grievous default in the execution of 
his work may be charged for the specific individual fault, that is a dereliction or defect in the 
execution of that, duty., Where there‘isjan ‘allegation - that an officer is guilty of a misconduct 
such as accepting bribe or showing favours, the matter is not one of specific fault in-the execu- 
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tion of his work but something more, That matter will fall to.be governed by r.-55(1) because 
you ‘cannot charge:a man ‘with cena pendant without” affording. him saaduste: oppormiy 
to clear his character, - 
(The State of U. P.-v. c. S. Sharma: Civil doped No. 1260 of 1966, trom 
Allahabad, decided on Mar 1, 1967). 
TER [NOTE 106] 


ompa (Court) Rules, 1959, Rules’ 96, 24, 9—TWhether- Court must advertise petition 
for winding up company as soon as petition admitted. 

If a petition filed before the High Court for winding up of‘a company. is admitted, it is open 
to the company tå move the Court that in. the interest of justicé or to prevent abuse of the 
process of Court, the petition be not advertised, Such an application may be mads where the 
Court has issued notice under tho last clause of rule 96 of the Companies (Court) Rules, 1959, 
‘and even when: there is an unconditional admission of the petition for winding up. The power 
to entertain such an application of the company is inherent in the Court, and rule 9. of the Rules 
reiterates that power, The view that the Court must, as soon as the petition is admitted, 
advertise the petition is contrary to the plain terms of rule 96. Such a view, if accepted, would 
make the Court an instrument, in possible cases, of harassment and even of blackmail. 

(The National Conduits (P) Lid. v. 8. 8S. Arora. Civil Appeal No. 1082. of 
1967, from Delhi, decided .on September '1, 1967). 
[NOTE 107] , 

Green lef India, Art, 12—Hlectricity (Supply) Act (LIV of 1948) — Whether Board 

constituted under Act included in ES, “other. authorities j in art, aS hola of rule èf 
ojusdem generis. 

A Board constituted under the Blootricity (Supply) Act, 1948, is included i in the expression 
“other authorities” in art. 12 of the Constitution of India, and therefore the provisions of 
Part ILI of the Constitution are applicable „to it. 

The expression “other authorities” in art. 12 is wide enough to include within it every 
authority oreated by a statute and funotioning within the territory, of” Indis; or undor the 
control of the Government of India. sine 

The State as defined in art. 12 is comprehended to include. bodies created: for the purpose 
of promoting the educational and economic interests of the people. ‘The State as constituted 
by the Constitution of India is specifically empowered under art, 208 to carry on any trade or 
business, The circumstance that the Board undér the Electricity , (Supply) Act is required to 
carry on some activities of the nature of trade or commerce does not, therefore, give any indi- 
‘cation that: the Board must be excluded from the ‘scope of the word “ State ” as used in art. 12, 

The doctrine of ejusdem generis cannot be applied to-the interpretation. of the’ expression 

“other authorities” in art, 12 of the Constitution. -i 

‘To invoke the application of ejusdem generis rule,‘ there must be a distinct genus or cate- 
‘gory running through the bodies named in art. 12, namely, the Executive Governments of the 
‘Onion and the States, the Legislature of the Union and the States,-and local authorities. - 

‘University of Madras v. Shantha Bail, Devadas v. Karnatak Engineering College’, and 
Krishan Gopal v, Punjab University’, overruled, 

Per Shah J. (Contra) Every constitutional or statutory authority on slom [powers ‘are 
_conferred: by law is not “other authority” within the meaning of art.‘12. - 

Authorities constitutional or statutory invested with power by law but not. sharing the 
sovereign power do not fall within the expression “State” as defined in art. 12. Those authorities 
which are invested with sovereign power i.e, power to make rules or regulations and to adminis- 
ter or enforce them to the detriment of citizens and others fall within the definition of “State” 
‘in art, 12, and constitutional or.statutory bodies which do not share that sovereign power of the 
State are not, “State” within the meaning of art. 12 of the Constitution. , ` 

(Rajasthan State Electricity Board-v. Mohan Lal. Civil Appeal No. 466 of 
1966, from Bajaathan, decided on April. 3, 1967 Fe 
[NOTE 108] - 

Gonstitution of India, Arts, . 4, _16— Whether person appointed to post entitled to claim 

identical emoluments as any ‘other porson appointed to same post without more, 
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It is entirely wrong to think that every one, appointed to the same post, is entitled to claim 
that he must be paid identical emoluments as any other person appointed to the same post, 
disregarding the method of recruitment, or the source from which the officer is drawn for 
appointment to that post, No such equality is required either'by art, 14 or art, 16 of the Con- 
stitution of India. et 

(Unikat Sankunni Menon v. The State of Rajasthan. Civil Appeal No. 274 
of 1967, from Rajasthan, decided on April 5, 1967). 
[NOTE 109] 

Constitution of India, Art. 162—Whether art. 162 empowers ‘Government, to frame rules— 
Administrative instructions issued by Government—Non-observance of such instructions whether 
confera right on public to claim relief before Court of law. 

Article 162 does not confer any power on the State Government to frame rules and it only 
indicates the scope of the executive power of the State, Of course, under such executive power 
the State can give administrative instructions to its servants how to act in certain ciroum- 
stances; but that will not make such instructions statutory rules which are justiciable in certain 
circumstances. In order that such executive instructions have the force of statutory rules it 
must be shown that they have been issued either under the authority conferred on the State 
Government by some statute or under some provision of the Constitution providing therefor. 

It may be open to Government to take disciplinary action against its servants who do not 
follow administrative instructions issued under its executive power for guidance of the depart- 
ment of Government in which they serve, Non-observance of such administrative instructions 
does not confer any right on any member of the public to ask for a writ against Government by 
a petition under art, 226 of the Constitution of India. 

(G, J. Fernandez v. The State of Mysore. Civil Appeal No. 218 of 1967, 
from Mysore, decided on April 14, 1967). 


[NOTE 110} 

Constitution of India, Seventh Schedule, List II item 49—Whether State Legislature oan levy 
tax on plant or machinery—Annual letting value—Methods of valuation for its determination, 

Under item 49 in List IT of the Seventh Schedule to the Constitution of India, the State 
Legislature cannot levy a tax on machinery contained in or situate on a building even though 
the machinery was there for the use of the building for a particular purpose. 

In adopting a method of valuation for determining the annual value it is not open to 
municipal authorities to fix upon any scale and say that they will adopt it. They must show, 
if challenged, that the scale adopted by them allows the fixing of an annual value and provides 
a basis for determination of the same as that which a hypothetical tenant might be expected 
to pay for the building. 

When adopting “the contractor’s method” the value taken is sometimes called the 
“effective” capital value, that is to say, the capital value leaving out of account expenditure 
on unnecessary ornamentation, or accommodation surplus to requirements and after allowing, 
if necessary, for age and obsolescence, The percentage to be applied to capital value is that 
prevailing in the market, and not necessarily that at which the actual occupier can borrow or 
obtain money. 

Sometimes godowns or buildings constructed for office purposes are let out on the basis 
of floor area; but even then, the rate would vary according to the nature of the building and 
according to the site of the building in the city. It would also depend upon the age of the 
building and amenities provided therein, 

(The New Manek Chowk Spg. & Wvg. Mills Co. Lid. v. The Municipal Cor- 
poration of the City of Ahmedabad. Writ Petitions Nos. 133, 156, 157, 159 to 
171, 178, 184, 206 to 210 and 234 of 1966, decided on February 21, 1967). 

[NOTE lll] ea’ M, aghu "H 

Constitution (Seventeenth Amendment) Act, 1964—Constitution of India. Arts. 13, 19, 3LA 
31B, 368, 245, 246, 248-— Validity of the 17th Amendment—Scope and offect of art, 368—Funda- 
mental rights, scope and place of—Docirine of prospective over-ruling, applicability of. 

Three writ petitions which chalienged the constitutionality of the Constitution (Seventeenth 
Amendment) Act, 1964, were dismissed by a Special Bench of eleven Judges of the Supreme 
Court for the following reasons :— 
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Helg, by Subba Rao, O. J. (Shah, Sikri, Shelat & Vaidialingam, JJ., concurring) 

(1) The power of the Parliament to amend the Constitution is derived from arts, 245, 246 
and 248 of the Constitution and not from art, 368 thereof which only deals with procedure, 
Amendment is a legislative process, (2) Amendment is ‘law’ within the meaning of art, 13 of 
the Constitution and, therefore, if it takes away or abridges the rights conferred by Part III 
thereof, it is void. (8) The Constitution (First Amendment) Act, 1951, Constitution (Fourth 
Amendment) Act, 1955, and the Constitution (Seventeenth Amendment) Act, 1964, abridge 
the scope of the fundamental righta. But on the basis of earlier decisions of this Court, they 
were valid. (4) On the application of the dostrine of ‘Prospective overruling’ decision in the 
present case will have only prospective operation and, therefore, the said amendments will 
continue to be valid. (5) It is declared that the Parliament will have no power from the date: 
of this decision to amend any of the provisions of Part IIT of the Constitution so as to take away 
or abridge the fandamental rights enshrined therein. 

The Constitution has given by its scheme a place of permanence to the fundamental 
freedoms. In giving to themselves the Constitution, the people have reserved the fundamental 
freedoms to themselves, Article 13 merely incorporates that reservation. That article is 
however not the source of the protection of fundamental rights but the expression is so trans-' 
cendental that a Bill enacted by a unanimous vote of all the members of both the Houses is 
ineffective to derogate from its guaranteed exercise. It is not what the Parliament regards 
at a given moment as conducive to the public benefit, but what Part IIT declares protected, 
which determines the ambit of the freedom, The incapacity of the Parliament, therefore, in 
exercise of ita amending power to modify, restriot or impair fundamental freedoms in Part IIT 
arises from the scheme of the Constitution and the nature of the freedoms. 

The Constitution declares certain rights as fandamental rights, makes all the laws infringing 
the said rights void, preserves only the laws of social control infringing the said rights and ex- 
pressly confers power on Parliament and the President to amend or suspend them in specified 
circumstances; if the decisions in Sankari Prasad Singh Deo v. Union of India and State of Bihar‘ 
and Sajjan Singh v. State of Rajasthan® laid down the correct law, it enables the same Parliament 
to abrogate them with one stroke, provided the party in power singly or in combination with 
other parties commands the necessary majority. While article of less significance would 
require consent of the majority of the States, fundamental rights can be dropped without 
such consent. While a single fundamental right cannot be abridged or taken away by the 
entire Parliament unanimously voting to that effect, a two-thirds’ majority can do away 
with all the fundamental rights, The entire super-structure built with precision and high 
ideals may crumble at one false step. Such a conclusion would attribute unreasonablenéss to 
the makers of the Constitution, for, in that event, they would be speaking in two voices. 
Such an intention cannot be attributed to the makers of the Constitution unless the provi- 
sions of the Constitution compel us to do so. 

The doctrine of prospective over-ruling can be invoked only in matters arising under our 
Constitution; it can be applied only by the highest Court of the country i.e., the Supreme Court 
as it has the constitutional jurisdiction to declare law binding on all the Courts in India; the scope 
of the retroactive operation of the law declared by the Supreme Court superseding its earlier 
decisions is left to ita discretion to be moulded in accordance with the justice of the cause or 
matter before it. 

It is a modern doctrine suitable for a fast moving society. It does not do away with the 
doctrine of stare dectsiz, but confines it to past transactions. It is true that in one sense the court 
only declares the law, either customary or statutory or personal law. While in strict theory 
it may be ssid that the doctrine involves making of law, what the Court really does is to declare 
the law but refuses to give retroactivity to it. Itis really a pragmatic solution reconciling the 
two conflicting doctrines, namely, that a court finds law and that it does make law. It finds 
law but restricts ita operation to the future. It enables the Court to bring about a smooth 
transition by correcting its errors without disturbing the impact of those errors on the past 
transactions, It is left to the discretion of the Court to prescribe the limits of the retroactivity 
and thereby it enables it to mould the relief to meet the ends of justice. 

Our Constitution does not expressly or by necessary implication speak against the doctrine 
of prospective over-ruling. Indeed, arte. 32, 141 and 142 are couched in such wide end elastic 

4 [1952] 8.0.R. 89, 5 [1985] I 8.0.R, 933. 
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terms a8 to enable this Court to formulate legal doctrines to meet. the ends of justice. .The only 
limitation thereon ia reason, restraint and injustice. Under art, 32, for the enforcement of the 
fundamental rights the Supreme Court has the power to issue suitable directions or orders or 
writs. Article 141 says that the law declared by the Supreme Court shall be binding on all 
Courts; and art. 142 enables it in the exercise of its jurisdiction to pass such decree or make such 
order as is necessary for doing complete justice in any cause or matter pending before it, These 
articles are designedly made comprehensive to pass such orders as are necessary to do complete 
justice. The expression “declared” is wider than the words “found or made”, To deolare is 
to announve opinion. Indeed, the latter involves the process, while the former expresses result. 
Interpretation, ascertainment and evolution are parts of the process, while that interpreted, 
ascertained or evolved is declared as law. The law declared by the Supreme Court is the law of 
the land. Ifo, we do not see any acceptable reason why it, in declaring the law in superseasion 
of the law declared by it earlior, could not restrict the operation of the law as declared to the 
future and save the transactions, whether statutory or otherwise that were effected on the 
basis of the earlier law. To deny this power to the Supreme Court on the basis of some outmo- 
ded theory that the Court only finds lew but does not make it, is to make ineffective the powerful 
instrument of justico placed in the hands of the highest judiciary of this country. 

There is an essential distinction between Constitution and Statutes. Comparatively, 
speaking, Constitution is permanent; it is an organic statute; it grows by its own inherent force, 
The constitutional concepte are couched in elastic terms. Courts are expected to and indeed 
should interpret, its terms without doing violence to the language to suit the expanding needs 
of the society, In this process and in a real sense they make laws, Though it is not admitted, 
the said role of this Court is effective and cannot be ignored. Even in the realm of ordinary 
statutes, the subtle working of the procoss is apparent though the approach is more conservative 
and inhibitive. 

Sankari Prasad Singh Deo v, Union of India and State of Bihar, over-ruled. 

Held by Hidayatullah J. 

(i) The Fundamental Rights are outside the amendatory process if the amendment PE 
to abridge or take away any of the rights; (ii) Shankari Prasad’s case (aud Sajjan Singh's case 
which followed it) conceded the power of amendment over Part IIT of the Constitution on an 
erroneous view of arts, 13(2) and 368; (iii) the First, Fourth and Seventh Amendments being 
part of the Constitution by acquiescence for a long time, cannot now be challenged and they 
contain authority for the Seventeenth Amendment; (iv) this Court having now laid.down that 
Fundamenta] Rights cannot be abridged or taken away by the exercise of amendatory process 
in art, 368, any further inroad into these rights as they exist today will be illegal and unconati- 
tutional unless it complies with Part IIT in general and art. 13(2) in particular; (v) for abridging 
or taking away Fundamental Rights, a Constituent body will have to be convoked. 

There is no difference between the ordinary legislative and the amending processes in so far 
as ol, (2) of art. 13 is concerned, because both being laws in their true character, come within 
the prohibition created by that olause against the State and that the Directive Principles cannot 
be invoked to destroy Fundamental Rights. 

The State does not lose its sovereignty but as it has chosen to create self-imposed restrictions 
through one constituent body, those restrictions cannot be ignored by a constituted body 
which makes laws, Laws so made can affect those parts of the Constitution which are outside 
the restriction in art, 13(2) but any law (legislative or amendatory) passed by such a body must 
conform to that article. To be ablo to abridge or take away the Fundamental Rights which 
give so many assurances and guarantees, a fresh Constituent Assembly must be convoked.. 
Without such action the protection of the Fundamental Rights must remain immutable and 
any attempt to abridge or take them away in any other way must bo regarded as revolutionary. 

Sankari Prasad’s case, overruled, 

If there are two provisions in the Constitution which seem to be hostile, juridical herme-, 
neutics requires the Court to interpret them by combining them end not by destroying one with 
the aid of the other. No part in a Constitution is superior to anothor part unless the Consti- 
tution itself says so and there is no accession of strength to any provision by calling it a code. 
Portalis, the groat French Jurist (who helped in tho making of the Code Napoleon) supplied 
the correct principle when he said that it is the context of the legal provisions which serves to 
illustrate the meaning of the different parts, so that among them and between them there should 
be correspondence and harmony. 
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It is good sense and sound policy for the Courts to decline to take up an amendment for 
consideration after a considerable lapse of time when it was not challenged before, or was sus- 
tained on an earlier occasion after challenge. 

Held by Wanchoo J. (Bhargava & Mitter JJ. concurring). j 

The words of art, 368 clearly confer the power to amend the Constitution and also provido 
the procedure for doing so, and that is enough for the purpose of deciding whether the Seven- 
teenth Amendment is valid or not. Further, the power conferred under art, 368 is constituent 
power to change the fundamental law ie. the Constitution, and is distinct and different from 
the ordinary legislative power conferred on Parliament by various other provisions in the Con- 
stitution, So long as this distinction is kept in mind Parliament would have the power under 
arb, 368 to amend the Constitution and what Parliament doos under art. 368 is not ordinary 
law-making which is subject to art. 13 (2) or any other article of the Constitution. 

The very fact that a separate part has been devoted in the Constitution for amendment 
thereof and there is only one article in that part shows that both the power to amend and tho 
procedure for amendment are to be found in art, 368, Besides, the words “the Constitution 
shall stand amended in accordance with the terms of the Bill” in art, 368 clearly provide for tho 
power to amend after the procedure has boen followed, 

Reading art. 368 and considering the scheme of the legislative powers conferred by arts. 
245 and 248 read with item 97 of List I, this is clear, firstly that the power to amend the Consti- 
tution is to be found in art. 368 itself, and secondly, that the power to amend the Constitution 
can never reside in art, 245 and art. 248 read with item 97 of List I, for that would make any 
amendment of the Constitution impossible except with respect to the express provisions cou- 
tained in certain articles thereof for amondment by law. 

On the clear words of art. 368 which provides for amendment of the Constitution which 
means any provision thereof, we cannot infer any implied limitation on the power of amendment 
of any provision of the Constitution, be it basic or otherwise. Constituent power, like that 
contained in art, 368, can only bo subject to express limitations and not to any implied limi- 
tations so far as substance of the amendments are concerned and in the absonce of anything in 
art. 368 making any provision of the Constitution unamendable, it must be held that the power 
to amend in art. 368 reaches every provision of the Constitution and can be used to amend 
any provision theroof, provided tho procedure indicated in art. 368 is followed. 

The word “amendment” used in art, 368 must be given its full meaning as used in law and 
that means that by amendment an existing Constitution or law can be changed, and this 
change ogn take the form either of addition to the existing provisions, or altoration of existing 
provisions and their substitution by others or deletion of certain provisions altogethor. 

When art, 13(2) prohibits the State from making any law which takes away or abridges 
rights conferred by Part ITI, it is only referring to ordinary legislative power conferred on 
Parliament and legislatures of States and cannot have any reference to the constituont powor 
for amendment of the Constitution contained in art. 368. 

Shankari Prasad’s case, followed. 

Tho President can refuse to give his assent when a Bill for amendment of the Constitution 
is presented to him under art. 368, the result being that the Bill altogether falls, for there is no 
specific provision for anything further to be done about the Bill in art, 368 as there is in art, 111. 

We cannot and should not look into the dobates that took place in the Constituent 
Assembly to determine the interpretation of art. 368 and the scope and extent of the provision 
contained therein. It may be conceded that historical back-ground and perhaps what was 
accepted or what was rejected by the Constitutent Assembly while the Constitution was-being 
framed, may be taken into account in finding out the scope and extent of art, 368. But wo 
have no doubt that what was spoken in the debates in the Constituent Assombly cannot and 
should not be looked into in order to interpret art. 368. 

The preamble to the Constitution cannot prohibit or control in any way or impose any 
implied prohibitions or limitations en the power to amend the Constitution contained in art. 368. 

When the proviso to art. 368 lays down that there must be ratification when there is any 
chango in the entrenched provisions, it means that thero must be actual change in the terma of 
the provision concerned. Hf there is no actual change directly in the entrenched provision, no 
ratification is required, even if any amendmént of any other provision of the Constitution may 
have gome effect indirectly on the entrenched provisions mentioned in the proviso, If there is 
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such an amendment of an unentrenched article that it will directly affect an entrenched article 
and necessitate a change therein, then recourse must be had to ratification under the proviso. 

If the Constitution gives a certain power and ita terms are olear, there is no reason why 
that power should be withheld simply because of possibility of abuse, Possibility of abuse of 
any power granted to any authority is always there; and if possibility of abuse is a reagon for 
withholding the power, no power whatever can ever be conferred on any authority, be it exe- 
cutive, legislative or even judicial, Therefore, the so-called fear of frightful consequences, is no 
ground for withholding the power, for we have no reagon to suppose that Parliament on whom 
such power is conferred will abuse it. Further even if it abuses the power of constitutional 
amendment under art. 368 the check in such circumstances is not in Courts but is in the people 
who elect members of Parliament. 

Judicial interpretation cannot restrict the power to amend the Constitution on the ‘basis 
of a political argument, It has to interpret the Constitution as it finds it on the basis of well 
known canons of construction and on the terms of art. 368 in particular. If on those terms it 
is clear that power to amend is subject to no limitations except those to be expresaly found in 
the Constitution, Court must give effect to that. 

Held, by Bachawat J. 

Article 368 gives the power of amending “this Constitution”. This Constitution means 
any of the provisions of the Constitution. No limitation on the amending power can be 
gathered from the language of this article, Unless this power is restricted by some other pro- 
vision of the Constitution, each and every part of the Constitution may be amended under art, 
368, All the articles mentioned in the proviso are necessarily within this amending power. 
From time to time major amendments have been made in the articles mentioned in the proviso, 
and minor amendments have been made in innumerable articles. No one has doubted so far 
that these articles are amendable, Part IT is a part of the Constitution and is equally amend- 
able. p 

. Article 368 gives the power of amending each and every provision of the Constitution, 
Article 13(2) is a part of the Constitution and is within the reach of the amending power. In 
other words art. 13 (2) is subject to the overriding power of art. 368 and is controlled by it, 
Article 368 is not controlled by art, 13(2) and the prohibitory injunction in art. 13(2) is not 
directed against the amending power, Looked at from this broad angle, art, 18(2) does not 
forbid the making of a constitutional amendment abridging or taking away any right conferred 
by Part II. 

In the Constitution the term “Law” is employed to designate an ordinary statute or 
legislative act in contradiction to the Constitution or a constitutional amendment, The Con- 
stitution is the basic law providing the framework of government and creating the organs for 
the making of the laws. The distinction between the Constitution and the laws is so funda- 
mental that the Constitution is not regarded as a law or a legislative act. The Constitution 
means the Constitution as amended. An amendment made in conformity with art, 368 is a part 
of the Constitution and is likewise not a law, 

While the Constitution is static, it is the fundamental law of the country, the rights con- 
ferred by Part III are fundamental, the right under art, 32 is guaranteed, and the principles of 
State policy enshrined in Part IV are fundamental in the governance of the country, But the 
Constitution is never at rest; it changes with the progress of time, art, 368 provides the moans 
for the dynamic changes in the Constitution. The scale of values embodied in Parts ITI and IV 
is notimmortal, Parte ILE and IV being parte of the Constitution are not immune from amend- 
ment under art, 368, 

A static system of laws is the worst tyranny that any Constitution can impose upon a 
country. An unamendable Constitution means that all reform and progress are at a stand- 
still, If Parliament cannot amend Part III of the Constitution even by recourse to art. 368, 
no other power can do so. There is no provision in the Constitution for calling a convention 
for its revision or for submission of any proposal for amendment to the referendum. Even if 
power to call a convention or to submit a proposal to the referendum be taken by amendment 
of art, 368, Part III would still remain unamendable on the assumption that a constitutional 
amendment is a law. Not even the unanimous vote of the 500 million citizens or their repre- 
sentatives at a special convocation could amend Part LII. The deadlock could be resolved 
by revolution only, Such a consequence was not intended by the framers of the Constitution, 
The Constitution is meant to endure, 
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The First, Fourth, Sixteenth and Seventeenth Amendment Acts take away and abridge 
the rights conferred by Part HI. If they are laws they are necessarily rendered void by art, 
18(2). If they are void, they do not legally exist from their very inception, They cannot be 
valid from 1951 to 1967 and invalid thereafter, To say that they were valid in the past and 
will be invalid in the future is to amend the Constitution, Such a naked power of amendment 
of the Constitution is not given to the Judges, The argument for the petitioners suffera from 
a double fallacy, the first that the Parliament has no power to amend Part ITI so as to abridge 
or take away the entrenched property rights and the second that the Judges have the power 
to make such an amendment. 

Sankari Prasad’s case and Sajjan Singh’s case, agreed with, 

Held, by Ramaswamy J. ; 

The expression “fundamental” in the phrase “Fundamental Rights” means that such 
rights are fundamental vis-a-vis the laws of the Legislatures and the acts of the executive autho- 
rities mentioned in art. 12, It cannot be suggested that the expression “fundamental” lifts the 
fundamental rights above the Constitution itself. Similarly, the expression “guaranteed” in 
art. 32(7) and 32(4) means that the right to move the Supreme Court for enforcement of funda- 
mental rights without exhausting the normal channels through the High Courts or the lower 
Courts is guaranteed, This expression also does not place the fundamental rights above the 
Constitution. 

In principle it appears unreasonable to suggest that the Constitution-makers wanted to 
provide that the fundamental rights guaranteed by the Constitution should never be touched 
by way of amendment. In modern democratic thought there are two main trends—the liberal 
idea of individual rights protesting the individual and the democratic idea proper proclaiming 
the equality of rights and popular sovereignty, The gradual extension of the idea of equality 
from political to economic and social flelds in the modern State has led to the problems of social 
security, economic planning and industrial welfare legislation. The implementation and har- 
monisation of these somewhat conflicting principles is a dynamio task, The adjustment between. 
freedom and compulsion, between the rights of individuals and the social interest and welfare 
must necessarily be a matter for changing needs and conditions. The proper approach is, 
therefore, to look upon the fundamental rights of the individual as conditioned by the social 
responsibility, by the necessities of the Society, by the balancing of interests and not as pre- 
ordained and untouchable private rights. 

It is right to state that the purposes for which fundamental rights can be regulated which 
are specified in ols, (2) to (6) of art. 19, could not have been assumed by the Constitution-makers 
to be statio and incapable of expansion, It cannot be assumed that the Constitution-makers 
intended to forge a political straight jacket for generations to come. The Constitution-makers 
must have anticipated that in dealing with the socio-economic problems which the Legislatures 
may have to face from time to time, the concepts of public interest and other important consi- 
derations which are the basis of ols, (2) to (6), may change and may even expand. As Holmes, J. 
has said : “the Constitution is an experiment, as all life is an experiment”. It is, therefore, 
legitimate to assume that the Constitution-makers intended that Parliament should be competent 
to make amendments in these rights so as to meet the challenge of the problems which may arise 
in the course of socio-economic progress and development of the country. Today atatime when 
absolutes are discredited, it must not be too readily assumed that there are basio features of the 
Constitution which shackle the amending power and which take precedence over the general 
welfare of the nation and the need for agrarian and social reform, 

The principle of stare deotsis may not strictly apply to a decision on a constitutional point, 
There is no restriction in the Constitution iteelf which prevents this Court from reviewing ita 
earlier decisions or even to depart from them in the interest of public good. The problem of 
construing constitutional provisions cannot be adequately solved by merely adopting the literal 
construction of the words used in the various articles. The Constitution is an organic document 
and it is intended to serve as a guide to the solution of changing problems which the Court may 
have to face from time to time. It is manifest that in a progressive and dynamio society the 
character of these problems is bound to change with the inevitable consequence that the relevant 
words used in the Constitution may also change their meaning and significance. Even so, the 
Court is reluctant to accede to the suggestion that its earlier decisions should be frequently 
reviewed or departed from, In such a case the test should be; what is the nature of the error 
alleged in the earlier decision, what is its impact on the public good and what is the compelling 
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character `of the considerations urged in support of the contrary view, It is also relevant that 
titles to property have passed and a multitude of rights and obligations have been created in 
consequence of the earlier decision. 
Bankari. Prasad’s case, agreed with. 
(I. C. Golak Nath v. The State of Punjab. Writ Petition No. 153 -of 1966 
with ‘Writ Petitions Nos. 202 and 205 of 1966, decided on February 27, 1967). 
[NOTE 112] 

Indian Contract Act (IX of 1872), Sec, 2(d)—Transfor of Property Act (IV of 1872) Sec. 7, 
—Parties to illicit intercourse—Transfer of property—Whether past cohabitation consideration 
for transfer—Such tranafer whether hit by s.6(b), Transfer of Property Act, 

A Hindu transferred to his concubine certain joint family properties by registered deeds 

purporting to be sale deeds, Future illicit cohabitation was not the object or the consideration 
for ‘the transfer, On the question whether the alienations were competent, it was contended 
that the alionor has agreed to make the transfer in consideration of past cohabitation and having 
regard to 8.2(d} of the Indian Contract Act, 1872, her past service was a valuable consideration 
and the alienor was competent to alienate for value : i 

Held, that pursuant to the agreement between the parties to an illicit intercourse to cohabit, 
in lieu of the alienee’s services, the alienor promised to give his services only and not ‘his pro- 
perties, 

‘thet having once operated as the consideration for his earlier promise, the alienee’ g past 
services could not be treated under s, 2(d) of the Indian Contract Act as a subsisting consideration 
for his subsequent promise to transfer the properties to her, 

i that the transfers were without consideration and were by way of gifts, and 
that the gifts were not hit by s, 6(h) of the Transfer of Property Act, 1882, by reason of the 
fact that they were motivated by a desire to compensate the alienee for her past services. 
(Dwarampudi Nagaratnamba v. Konuku Ramayya. Civil Appeals Nos. 83 
to 85 of 1965, from Andhra Pradesh, decided on July 19, 1967). 
[NOTE 113] : 

Criminal Proceduro Code (Act V of 1898), Secs, 169, 170, 173— Whether magistratas can call 
upon police to submit charge sheet when they have sent report under 3. 169. 

There is no power expressly or impliedly conferred, under the Criminal Procedure Code, 
1808, on a magistrate to call upon the police to submit a charge-sheot, when they have sent a 
report under s. 169 of the Code, that there is no case made out for sending up an scoured for 
trial, 

State v., Murlidhar Govardhan! and Ram Nandan x v. State’, overruled. 

Venkata Subba v. Anjanayulu?, Abdul Rahim v. Abdul Muktadin’, Amar Premanand.v. 
State, A, K. Roy v. State of W. B.” and State of Gujarat v. Shah Lakhamshi", approved. 
(Abhinandan Jha v. Dinesh Mishra.- Criminal Appeal No. 218 of "1966, 
from Patna, decided on April 17, 1967). 
[NOTE 114] 

Criminal Procedure Code (Act V of 1898), Sec, 342—-Whether accused making statement under 
8. 342 deposes as witness. 

The statement of an accused under s. 342 of the Criminal Procedure Code, 1898, may be 
taken into consideration in an inquiry or trial but it is not strictly evidence in the case. 

(The State of Maharashtra v. Dr. R. B. Chowdhari. Criminal Appeal No. 11 
of 1965, from Bombay, decided on April 19, 1967). ; i : 
. [NOTE 115] 


Oriminal Procedure Code (Act V of 1898), Sec. 540— Whether 8,540 limits power of ¢ Court to 
cases involving something arising ex improviso which no human trigenutly can foresee.. ` f 

Soction 540 of the Criminal Procedure Code, 1898, confers a power in absolute terms to be 
oxerojsed at any stage of the trial to sammon a witness or examine one present in Court or- to 
recall a witness already examined, and makes this the duty and obligation of the Court pionne 


6 [1980] ALR. Bom, 240, 8.0, OF Bom. 9 [1953] ALR. Assam 112: 
L.R. 1656. -10 [1960] A.I.R. M.P.: 12. .- 
7- [1966] AT.R. Pat. 438. .. .. +) UD. [1982] ALR. Cal, 185, p.ez. =l 


‘8 [1932] ALR. Mad, 673.. |), o I2. [1908] ALR; Guj; 283, PR j i api 


VOL, LXIX.] JOURNAL, - oa 147 


the just decision of the case demandsit. Where the Court exercises the power under the second 
part of the section, the inquiry cannot be whether the accused has brought anything suddenly 
or unexpectedly but whether the Court is right in thinking that the new evidence is needed by 
it for a just decision of the case, If the Court has acted without the requirements of a just 
decision, the action is open to criticism but if the Court’s action is supportable as being in aid 
of a just decision the action cannot be regarded as exceeding the jurisdiction, 

(Jamatraj Kewalji Govant v. The State of Maharashtra. Criminal Appeal 
No. 217 of 1966, from Bombay, decided on April 4, 1967). 


[NOTE 116] 


Defence of India Rules, 1962, Rule 126-AA—Whether Government empowered under r, 
126-AA(4) to regulate wages and other conditions of service purely on tte subjective a ca 
Requirements of notification issued under r. 126-AA(1), 

Before Government exercises the power under rule 126-AA(4) of the Defence of India 
Rules, 1962, in the case of employments with respect to which a notification under rule 126-AA(Z) 
of the Rules has been issued, it should even in a real emergency consult the interests concerned, 
before taking action thereunder. 

Bome kind of public notice to the particular interests should be given indicating what the 
Government intends to do and inviting representations from those interests and if necessary 
calling for data from them and also giving an oral hearing to the representatives of the interests 
concerned, This does not mean that notice should be given to individual employers or 
employees. Nor should this consultation be of the same amplitude as adjudication by a quasi- 
judicial tribunal, It is not necessary that oral evidence should be taken and witnesses should 
be called, examined and cross-examined and documents produced or called for and arguments 
beard as if the matter was being tried by a quasi-judicial tribunal. But some kind of collection 
of data with the help of the interests concerned and some kind of hearing or conference with 
the help of the interests concerned seems to be the barest minimum necessary to enable 
Government to exercise the power conferred under sub-r.(4), for this sub-rule does not intend 
that Government should have power of the far-reaching nature conferred thereunder purely 
on ita subjective satisfaction, The consultation must be with the interests concerned including 
employers and employees and should be employment by employment, for needs of every em- 
ployment may not ‘be the same. 

The question whether the power under a particular provision bas to pS exercised purely 
on the subjective satisfaction of Government or other authority or bas to be exercised subject 
to some objective tests depends upon a number of factors, The language of the provision, 
the nature of the power conferred and the purpose for which it has been conferred, the cjrcum- 
stances and the manner of the exercise of power, what things are affected by such exercise and 
how, and other relevant factors, in the context of the particular provision, may have to be 
considered in determining whether the power envisaged can be exercised morely on the gub- 
jective satisfaction of Government or other authority, or there are to be some objective tests 
before the power can be exercised, The intention of the Legislature is primarily to be gathered 
from the language used and where the language used is plain and unambiguous, effect must be 
given to it and there is nothing more to be said. But where the language is not clear, all theso 
factors must be weighed to arrive at the final conclusion whether the power conferred dependa 
entirely on the subjective satisfaction of Government or the authority concerned or there have 
to be some objective tests before the power can be exercised, 

The mere fact that a notification issued under rule 126-AA of the Defence of India Rules, 
1962, includes within it a large number of employments is no ground for holding that the 
Governor who issued it did not apply his mind to the conditions precedent to the issue of the 
notification. Nor the fact that the notification gives two purposes for its issue, namely, for 
securing public safety and for maintaining supplies and services necessary to the life of the 
community, show, that the Governor did not apply his mind to the conditions precedent to the 
igsue of the notification. It is not necessary for the Governor to specify which of the employ- 
ments were essential for the purpose of maintaining supplies and services necessary to the life 
of the community and which were essential for the purpose of securing public safety. i 

v It is.not necessary to recite in the notification under-sub-r. (4) of rule 126-AA that action 
was being taken. thereunder for the purpose of securing public safety and for maintaining sup- 
plies and services nécessary to the life of the community. Sub-rule (4) does not require that 
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the notification should show that the two purposes would in fact be achieved by the provision 
made thereunder, The power under sub-r, (4) is not for fixation of minimum wages. It is a 
power to regulate wages and this power is analogous to the power of industrial tribunels and, 
therefore, the fact that there is provision in the Minimum Wages Act for fixation of minimum 
wages is no ground for holding that the power exercised by sub-r, (4) must be colourable, 

Rule 126-AA (4) does not authorise the Government to make an order thereunder with 
retrospective effect, 

(The State of Assam v. Bharat Kala Bhandar Lid. Civil Appeals Nos. 2114 
to 2134 of 1966, from Assam and Nagaland, decided on April 7, 1967). 
(NOTE 117] 

Domestic enquiry—Rule that evidence against delinquent workman must be led before he is 
asked anything whether tnvariable— Whether enquiry can be held immediately after investigation 
without taking workman’s explanation, 

In a domestic enquiry before a delinquent is asked anything, all the evidence against him 
must be led. This cannot be an invariablerule in all cases, ‘The situation is different where the 
accusation is based on a matter of record or the facts are admitted, In such a case it may be 
permissible to draw the attention of the delinquent to the evidence on the record which goes 
against him and which if he cannot satisfactorily explain must lead to a conclusion of guilt, In 
certain cases it may even. be fair to the delinquent to take his version first so that the enquiry 
may cover the point of difference and the witnesses may be questioned properly on the aspect 
of the case suggested by him. It is all a question of justice and fairplay. If the second pro- 
cedure leads to a just decision of the disputed points and is fairer to the delinquent than the 
ordinary procedure of examining evidence against: him first, no exception can be taken to it. 
It is, however, wise to aak the delinquent whether he would like to make a statement first or 
wait till the evidence is over but the failure to question him in this way does not ipso facto 
vitiate the enquiry unless prejudice is caused. It is only when the person enquired against 
seems to have been held at a disadvantage or has objected to such a course that the enquiry 
may be said to be vitiated, It must, however, be emphasised that in all cases in which the 
facta in controversy are disputed the procedure ordinarily to be followed is the one laid down by 
the Supreme Court in Tata Oi Mills Oo, v. Its Workmen!5, Sur Enamel & Stamping Works v. 
Their Workmen!4, Meenglas Tea Estate v. Its Workman!” and Associated Cement Oos. v. Thesr 
Workmen!®, The procedure of examining the delinquent first may be adopted in a clear case 
only. 
In a domestic enquiry although it may be desirable to oall for an explanation of the work- 
man before serving a charge-sheet, there is no principle which compels such a course, The 
calling for an explanation can only be with a view to‘making an enquiry unnecessary, where 
the explanation is good but in many cases it would be open to the criticiam that the defence of 
the workman was being fished out, If after a preliminary enquiry there is prima facte reason 
to think that the workman was at fault, a charge-sheet setting ont the details of the allegations 
and the likely evidence, may be issued without offending against any principle of justice and 
fairplay. 

It ia not proper to equate the domestic enquiry to enquiries under art. 811 of the Consti- 
tution of India, 

(The Employers of Firestone Tyre and Rubber Co. (Prwate) Lid. v. The 
Workmen. Civil Appeal No. 515 of 1966, decided on August 22, 1967). 
[NOTE 118] 

Domestic inquiry—Rule of natural justice to be observed in conducting,—Procedure where 
workman admits his guilt, : i 

The rules of natural justice will have to be observed, in the conduct of a domestic enquiry 
against a workman, If the allegations are denied by the workman, the burden of proving the 
truth of those allegations will be on the management; and the witnesses called, by the manage- 
ment, must be allowed to be cross-examined, by the workman, and the latter must also be given 
an opportunity to examine himself and adduce any evidence that he might choose, in support of 
his pleas, But, if the workman admits his guilt, to insist upon the management to let in evid- 
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ence about the allegations, will only be an empty formality. In such a case, it will be open to 
the management to examine the workman himself, even in the first instance, so as to enable 
him to offer any explanation for his conduct, or to place before the management any ciroum- 
stances which will go to mitigate the gravity of the offence, But, even then, the examination 
of the workman, under such ciroumstances, should not savour of an inquisition. If, after the 
examination of the workman, the management chooses to examine any witnesses, the workman 
must be given a reasonable opportunity to cross-examine those witnesses and also to adduce 
any other evidence that he may choose, 

(The Central Bank of India Ltd. v. Karunamoy Banerjee. Civil Appeal 
No. 440 of 1966, decided on August 18, 1967). 

[NOTE 119] 

Indian Bwidence Act (I of 1872), Sec. 7—Admissibility of tape record—Evidentiary value of 
such record, 

A contemporaneous tape record of a relevant conversatjon is a relevant fact and is admis- 
sible under s. 7 of the Indian Evidence Act, 1872, 

If a statement is relevant, an accurate tape record of the statement is also relevant and 
admissible. The time and place and accuracy of the recording must be proved by a competent 
witness and the voices must be properly identified. One of the features of magnetic tape re- 
cording is the ability to erase and re-use the recording medium, Because of this facility of erasure 
and re-use, the evidence must be received with caution, The Court must be satisfied beyond 
reasonable doubt that the record bas not been tampered with, 

‘ The Supreme Court does not lend its approval to the police practice of tapping telephone 
wires and setting up hidden microphones for the purpose of tape recording. 

(Yusufalli Hemail Nagree v. The State of Maharashtra. Criminal Appeal 
No. 213 of 1968, from Bombay, decided on April 19, 1967). 


[NOTE 120] 


Factories Act (LXIII of 1948), Secs, 85, 93, 2(n)—Bombay Factories Rules, 1950, Rule 3-A 
—Ouwner handing over factory on rent and workers working without his permission and not under 
agreement with him—Applicability of 8.85(1)(ii). 

_ Section 85(1)(s) of the Factories Act, 1948, does not contemplate a case where the owner 
hands over the factory on rent and the workers work without his permission and not under 
agreement with him, In other words, if there is no connection between the owner and the work- 
men in the sense that they work without his permission and without an agreement with him, 
there would be no question of the liability of the owner as an occupier. 

(The State of Maharashtra v. Jamnabai Purshottam Asar. Criminal Appeal 
No. 234 of 1964, from Bombay, decided on April 25, 1967). 
[NOTE 121) 

Government and its serrant—Relationship between, whether contractual, 

The origin of Government service is contractual, There is an offer and acceptance in every 
case, But once appointed to his post or office the Government servant acquires a status and 
his rights and obligations are no longer determined by consent of both parties, but by statute 
or statutory rules which may be framed and altered unilaterally by the Government, In other 
words, the legal position of a Government servant is more one of status than of contract, The 
hall-mark of status is the attachment to a legal relationship of rights and duties imposed by the 
public law and not by mere agreement of the parties, The emoluments of the Government 
servant and his terms of service are governed by statute or statutory rules which may be uni- 
laterally altered by the Government without the consent of the employee. It is obvious that 
the relationship between the Government and its servant is not like an ordinary contract of 
service between a master and servant. The legal relationship is something entirely different, 
something in the nature of status. It is much more than a purely contractual relationship 
voluntarily entered into between the parties. The duties of status are fixed by the law and in 
the enforcement of these duties society hes an interest. In the language of jurisprudence 

` status is a condition of membership of a group of which powers and duties are exclusively deter- 
mined by law and not by agreement between the parties concerned. 

(Roshan Lal Tandon v. Union of India. Writ Petitions Nos. 154 and 203 of 
1966, decided on August 14, 1967). 
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- (NOTE 122] 


Hindu Ädopism and Maintenance Act (LXXVIII of 1956), Secs, 5(1), 12, 13, 1i—Widow 
adopting child—Whether child becomes adopted son of widow only. 

In s. 5(1) of the Hindu Adoptions and Maintenance Act, 1956, the sates to be made is 
mentioned as “by or to a Hindu”, Thus, adoption is envisaged as being of two kinds, One is 
adoption: by a Hindu, and the other.is adoption to a Hindu. On the face of it, adoption to a 
Hindu was intended to coyer cases where an adoption is by one person, while the child adopted 
becomes the adopted son of another person also. It is only in such a case that it can be said 
that the adoption has been made to that other person. The most common instance will 
naturally be that of adoption by a female Hindu who is married and whose husband ia ‘dead, 
or has completely and finally renounced the world, or has been declared by a Court.of competent 
jurisdiction to be of unsound mind, In stich a case, the actual adoption would be by the female 
Hindu, while’ the adoption will be not only to herself, but also to her husband’ who is dead, or 
has completely and finally renounced the world or has been declared to be of unsound mind. 
Section 12 of the Act also makes it clear that on adoption by a Hindu female who has been 
married, the adopted son will, in effect, be the adopted son of her husband also. 

(Sawan Ram v. Mst. Kalawanti. ‘Civil Appeal No. 728 of 1964, from Punjab, 
decided on April 19, 1967). 
[NOTE 123) 

Hindu Succession Act (XXX of 1956), Seo. 14(1)— Whether 8. 14(1) applies to property. owned 
by Hindu female who is not in physical or constructive possession of tt. 

Section 14(7) of the Hindu Succession Act, 1956, applies to any property shih is owned 
by a female Hindu, even though she is not in actual, physical or constructive possession of that 
property. 

` The expreæion “‘possessed by” in s, 14(1) of the Act is not intended to apply to a case of 
mere possession without title; the legislature intended this provision for cases where the Hindu 
female possesses the right of ownership of the property in question, Even mero physical pos- 
session of the property without the right of ownership will not attract the provisions of this 
section. The expression “possessed by” is used'in the sense of connoting state of ownership 
and, while the Hindu female possesses the rights of ownership, she would become full owner if 
the other conditions mentioned in the section-are fulfilled. The section will, however, not apply 
at all to cases where the Hindu female may have parted with her rights (by alienation or gift) 
so as to place herself in a position. where she could in no manner exercise her rights of owner- 
shipinthat property any longer. 

(Mangal Singh v. Smt. Ratino. Civil Appeal No. 51 of 1964, from Pani 
decided on April 6, 1967). 

{NOTE 124] 


Hyderabad Land Revenue Act (Hyderabad VIII of 1317F), Secs. 119, 104, 116— Whether 
s. 119 applies to movable property in custody and possession of Court—Law of priority under 8. 104 
whether applies only in respect of land revenus. 

Section 119 of the Hyderabad Land’ Revenue Act applies not only to movable property 
which is in the custody and possession of the judgment-debtor but also to movable property. in 
the custody and possession of a Court, E 

The priority specified in s. 104 of the Hyderabad Land Revenue Act ses only in respect 
of land revenue and not in respect of other taxes, In respect of other taxes only the procedure 
for recovery under g. 116 of the Aot applies and not the substantive law of priority under s; 104. 

(The Collector of Aurangabad v. The Central Bank of India, Civil. Appen 
Ne 1128 of 1965, from Bombay, decided on May 2, 1967). 
[NOTE 125] i 

Imports d Exports (Control) Act (XVIII of 1947), Sec. 6— Whether necessary for prosectstion 

to establish that facts constituting offence were placed before and considered by complainant,” s 

- The limitation contained in s. 6 of the Imports and Exports (Control) Act, 1947, is oily 
regarding the particular officer who could file a.complaint and, when oncè:'he satisfies those 
requirements the bar is removed to the taking of “ee by a Court, ona ea oP, made i in 
accordance with s. 6 of the Act, : 

(Electrical Manufacturing Company Ltd. v. D. D. Bhargava.“ Criminal Appeal 
No. 41 of 1967, from Delhi, decided on August 30; .1967). : 


a 
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[NOTE 126] — ` SAST 


Industrial Disputes Act (XIV of 1947), Secs. ?(1), Say Aina Court OES under 
8. 7(1) automatically becomes Court for purposes under s. 330(2). 

The mere fact that a Labour Court has been constituted under s. 7(2) of the Industrial 
Disputes Act, 1947, for the purpose of adjudication of industriel disputes as well as for per- 
forming other functions that may be assigned to it under the Act does not mean that that Court 
is automatically specified as the Court for the purpose of exercising jurisdiction under s..33C(2) 
of the Act (as it stood before its amendment by Act 36 of 1964). Section 38C(2) confers juris- 
diction only on those Labour Courts which are specified.in this bebalf, i.e. such Labour Courts 
which are specifically designated by the} State Government for the purpose of computing the 
money value of the benefit claimed by a workman and not all Labour Courts which may have 
been constituted under s.7(1) of the Act, 

(Treogi Nath v. The Indian Iron and Steel Co. Lid. Civil Appeal No. 370 
of 1966, from Calcutta, decided on August 3, 1967). 
[NOTE 127] 

Industrial Disputes Act (XIV of 1947), Sec. 17(1}—-Publtcation of Hard. beyond period of 
thirty days whether renders award inwalid. 

The limit of time mentioned in s, 17(1) of the Industrial Disputes Act, 1947, is merely 
directory and not mandatory. Therefore, publication of the award beyond the period of 
thirty days mentioned in s. 17(1) of the Act will not render the award invalid. 

(The Remington Rand of India Ltd. v. The Workmen. ‘Civil Appeal No. 548 
of 1967, decided on August 11, 1967). $ 
[NOTE 128] 

Industrial Disputes Act (XIV of 1947), Seo, 33—Order of discharge or dismissal—Point of 
time when tt can be said to have been passed for purposes of. section, 

The order of discharge or dismissal referred to in s. 33 of the Industrial Disputes Act, 1047, 
is the original or the very first order passed by the authority concerned, 

(Syndicate Bank Ltd. v. K. Ramanath V. Bhat. Civil Appeal No.. 503 of 
1966, decided on August 22, 1967). 
[NOTE 129} 

Industrial Disputes Act (XIV of 1947), Secs. 33, 33-A4—Standing order providing that 
workman would lose his lien on appotniment on his failure to join duty within certain time after his 
leave eapires—Applicability of 8. 33. 

Where a standing order provides that 8 workman would lose his.lien on his appointment 
if he does not join his duty within certain time after his leave expires, it means that his service 
stands automatically terminated when the contingency happens. In such a case s, 33 of the 
Industrial Disputes Act, 1947, would not apply and so an application under e, 33A of the Act 
would not be maintainable os there is no question of the contravention of g. 33, ' 

Chandri Bai Uma v. The Hlephant OÑ Mills Lid.17 and Sahajan v. A Firpo Company, 
Led 18 , approved. 

Raghunath Enamels Lid, vV. Sré Surendra Singh, overruled. 
` (National Engineering Industries Ltd., Jaipur v. H anuman. Civil Appeal 
No. 549 of 1967, decided on July 25, 1967). 
[NOTE 130] 


"Industrial Disputes Act (XIV of 1947), Seo. 330(2)—Coal Mines Provident. Fund and Bonus 
Schemes Act (46 of-1948), Seo. 1—Benefit provided by Statute or Scheme made thereunder whether 
would fal under 8. 330(2), Industrial Disputes Act—Applicatility of Exception (b) to s, 1 of Act 

46 of 1948. 

A benefit provided by a statute or a Scheme made thereunder, without there being any- 
thing contrary under such statute or s. 33C(2) of the Industrial Disputes Act, 1947, can fall within 
sub-s, (2) of s. 33C of the Act, as it stood before its amendment by Act 36 of 1964, 
= To tender an employee ineligible for bonus under exception (b) to s. 1 of the Coal Mines 
Provident Find and Bonus Schemes Act, 1948, both the capacity ‘and the nature of work are 
relevant factors, It, therefore, follows that even though an employee is employed as a mali, 


17 [1951] 1 L.L.J. 370. 19 [1953] 1 L.L.J. 262, 
18 [1953] IL L.L.J. 686. i Eag : 


162 THE BOMBAY LAW BHPORTER. [VOL. LXIX. 


a sweeper or a domestio servant if he does non-domestic or non-personal work he will be entitled 
to bonus and would lose his right to it only during that period that he does domestic or 
personal work, 

(Chief Mining Engineer, M/s. East India Coal Co. Lid. v. Rameshwar. 
Civil Appeals Nos. 256 to 267 of 1966, decided on August 8, 1967). 

(NOTE 131] 

Instrument—-Statuts whether an instrument, 

Ordinarily a statute is not an instrument unless the definition includes it or the statute 
creates a settlement and such statute is for that reason treated as an instrument. 

Emperor v. Rayangouda Lingangouda®, approved. 

(The Vishnu Pratap Sugar Works (P) Lid. v. The Chief Inspector of 
Stamps, U. P. Civil Appeal No. 1668 of 1966, from Allahabad, decided on May 
4, 1967). 

[NOTE 132] 

Bombay Land Requisition Act (Bom, XX XIII of 1948), Seca, 6(1), 9—Land Acquisition Act 
(I of 1894)—Scope of power under 2, 5(1}—Words “any land for any public purpose” whether 
include any public purpose which is not temporary—lInitiation of proceedings under Land Acqui- 
sition Act after requisitioning land under Bombay Land Requisition Act whether abuse of power 
under latter Act, i 

Under s. 5(1) of the Bombay Land Requisition Act, 1948, the only limitation to the power 
which it confers is the temporary life of the Act, The words “any land for any public purpose” 
in the section are wide enough to include any public purpose whether temporary or otherwise, 
Therefore, the power to requisition under the Act can be exercised where the public purpose is 
not temporary, e.g. rehabilitation of flood sufferers and settling for that purpose a new 
village site. 

The exercise of power under the Bombay Land Requisition Act does not exhaust or make 
incompatible the exercise of power under the Land Acquisition Act, 1894, Therefore, the 
initiation of proceedings under the Land Acquisition Act after requisitioning the land under 
8.5(1) of the Bombay Land Requisition Act does not mean abuse of the power under the pro- 
visions of the latter Act. 

(The Collector, Akola v. Ramchandra. Civil Appeal No. 1012 of 1964, from 
Bombay, decided on August 30, 1967). 

(NOTE 133} 

Bombay Land Requisition Act (Bom, XXXIII of 1948), Bec. 6—~Bombay Renis, Hotel and 
Lodging House Rates Control Act (Bom, LVII of 1947), Sec, 15(1}—Assignment of tenancy rights 
made permissible under proviso to 3.15(1) of Rent Act— Whether such assignment can be deomed to 
Greats vacancy of premises under Haplanation tò 3. 6 of Requisition Act—Whether two Acts in 
pari materia—Requtsition Act whether deals with trade or business, 

Under s. 6 of the Bombay Land Requisition Act, 1948, notwithstanding the fact that an 
assignment of tenancy rights is made permissible by virtue of the notification issued under the 
proviso to 3. 15(1) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
such an assignment can be déemed to create a vacancy of the premises, so as to give jurisdiction 
to the State Goverment to requisition the same, 

The Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, and the Bombay 
Land Requisition Act, 1948, are not ên part materia, 

The Bombay Land Requisition Act, 1948, deals only with property and not with trade or 
business, . 

(M/s. Shah and Co. v. The State of Maharashtra. Writ Petition No. 229 
of 1966, from Bombay, decided on April 6, 1967). 

{NOTE 134] 

Maharashtra Village Panchayat Taxes And Fees Rules, 1960, Rules 3, 4, 5, 21—Bombay 
Village Panchayat Act (Bom, III of 1989), Sec. 124(5)— Whether r. 3(a) requires Panchayat to fix 
octroi limits in ite resoluttion—-Compliancs with r. 21 whether a condition precedent to levy of 
octroi duty—Ambtt of r. 6. , 

$0 [1944] AIR. Bom. 259, r.o, 46 Bom. L.R, 495. 


VOL LXIx.] JOURNAL. 153 


Rule 3(a) of the Maharashtra Village Panchayat Taxes and Fees Rules, 1960, does not 
require the Panchayat to fix the octroi limits in the resolution passed. under rule 3(a). 

Rule 4 of the Rules has to be read along with rule 21. Therefore, before the octroi duty 
can start being levied, rule 21 must be complied with. Para 2 of rule 4 must be read to mean 
that the octroi will be levied from that date provided rule 21 had been complied with, 

The fixing of the octroi limits with the approval of the Collector under r. 21 of the Rules is 
an essential condition precedent to the levy of octroi duty. 

Rule 5 of the Rules deals only with appeals against levy of any tax and not with the 
assessment or imposition of a tax or any further appeals to the Panchayat Samiti under s. 124(4) 
of the Bombay Village Panchayat Act, 1958, 

(Village Panchayat of Kanhan Pipri v. Standing Committee, Zilla Pari- 
shad, Nagpur. Civil Appeal No. 1375 of 1966, from Bombay, decided on 
August 17, 1967). 

[NOTE 135} 

Minimum Wages Act (XI of 1948), Sec. 20—Constitution of India, Art, 227—Dtscretion to 
condone delay in presenting application under 3. 10(2), how to be exercised by Authority—‘‘Suffictent 
cause”, words how to be construed— Whether High Court can review discretion of Authority. 

Under the second proviso to s. 20(2) of the Minimum Wages Act, 1948, the discretion which 
the Anthority has to condone the delay in presenting the application under s. 20(2) of the Act 
like other judicial discretion must be exercised with vigilence and circumspection according to 
justice, common sense, and sound judgment. The discretion is to know through law what is 
just. 
The words ‘sufficient cause” in the second proviso to 3. 20(2) of the Act should receive a 
liberal construction so as to advance substantial justice when no negligence nor inaction nor 
want of bona fides is imputable to the appellant. 

The power of judicial superintendence vested in the High Court under art, 227 of the Con- 
stitution of India over the Authority appointed under the Minimum Wages Act is limited to 
seeing that the Authority functions within the limite of its authority. The High Court will not 
review the discretion of the Authority judicially exercised, but it may interfere if the exercise 
of the discretion is capricious or perverse or ultra vires, The High Court may refuge to interfere 
under art, 227 unless there is grave miscarriage of justice, 

(The Sarpanch, Lonand Grampanchayat v. Ramgiri Gosavi. Civil Appeal 
No. 87 of 1966, from Bombay, decided on April 20, 1967). 

[NOTE 136] 

Minimum Wages Act (XI of 1948), Sec. 20-—Whether 2, 20(6) excludes jurisdiction of civil 
Court—Nature and scope of inquiry under s. 20(3). 

Section 20(6) of the Minimum Wages Act, 1948, merely shows that the discretion of the 
Authority could not be questioned under any provision of the Act, It does not exclude tho 
jurisdiction of the civil Court when the challenge is as to the applicability of the Act to a certain 
class of workers, 

The nature and scope of the inquiry under s. 30(3) of the Minimum Wages Act, 1948, would 
depend on the exact controversy raised in the case. If it be of a trivial nature, the Tribunal 
can probably deal with it in a summary manner, but where it is alleged that the notification 
under the Act is not applicable to e certain class of workers it is the duty of the Authority to 
give a proper hearing to the parties allowing them to tender such evidence as they think proper 
before making an order which may have far-reaching consequences, 

(Lhe Pabbojan Tea Company Ltd. v. The Deputy Commissioner, Lakhimpur. 
Civil Appeals Nos. 288 to 291 of 1966, from Assam, decided on August 18, 1967). 
[NOTE 137] 

Motor Vehicles Act (IV of 1989), Secs. 68-0, 88-D, 68-A—Constiiution of India, Art, 19(6) 
— Particulars required to be given under 2, 68-O—Whether express finding necessary under 98,68-C 
& 65-D—Authority under Act whether can compel production of documentary evidence or summon 
any witness, 

So long as a scheme gives the two things, namely, the nature of the serviċes proposed to be 
rendered and the ares or route proposed to be covered, which s. 68-0 of the Motor Vehicles Act, 
1939, itself prescribes and such other particulars which the rules framed thereunder prescribe, 
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that is enough for the purpose of validly originating the proceeding, resulting in eventual 
nationalisation of the routes and services concerned. Thereafter it is open to the objectors to 
take.such objections to the proposed scheme in the light of the four purposes already indicated 
and the proceedings being quasi judicial, the State Government or the authority concerned can 
consider the objections and finally approve or modify the scheme, or if nécessary reject 
altogether. 

In the absence of a provision requiring an express finding in ss, 68-C and 68-D of the Motor 
Vehicles Act, 1939, the very order of the State Government or the authority appointed by it to 
hear objections .must mean either, where the scheme is approved or modified, that it subserves 
the purposes mentioned in 8, 68-C, or, where it is rejected, that it does not subserve the purposes, 
Section .68-D(2) does not require any express finding, and even if there is none in & particular 
case it would not invalidate the orders passed by ‘the authority hearing the objections. 

In proceedings before the authority hearing objections under s. 68-D of the Motor Vehicles 
Act, 1939, if the party concerned wishes to produce any document or produce any witness, the 
authority may take the documentary evidence into consideration or take the evidence ọf the 
witnoss, if it considers such evidence relevant and nécessary. But there is in the absence of 
provision in the Motor Vehicles Act or the Rules, no power in the authority or the State Govern- 
ment to compel attendance of witnesses or.to compel production of documents. If the autho- 
rity wants any party before it to produce any document for satisfying iteelf whether the scheme 
‘is for the purposes méntioned in s. 68-C it can so ask; and if the party asked to produce documenta 
does not do so, the authority would be entitled to draw such inferences as it might consider 
justified from the non-production of documents. 

Chapter IV-A of the Motor Vehicles Act, 1939, was enacted for nationalisation of road 
transport’ services in accordance with the amendment made in art. 19(6) of the Constitution. 
THe nationalised road transport under that Chapter can only. be run by the State Transport 
Undertaking as defined in s, 68-A(b) of the Act, In viewof that fact, if nationalisation has to 
‘come as envisaged by the amendment of the Constitution, the only body which can run the 
nationalised service is the State Transport Undertaking and in. those circumstances there js no 
necessity for comparison between a State Transport Undertaking on the one hand and indivi- 
dual operators on the other, 

(Capital Multi-Purpose Co-aperative Society, Bhopal v. The State of Madhya 
Pradesh.. Civil. Appeals Nos, 2201 and 2202 of 1966, from Madhya Pradesh, 
decided on* March 80, 1967). 

[NOTE 138] 

Indian Penal Code (XLV of 1860), Secs. 34, 302. 

Th ‘a-case-where six named accused persons, A, B, C, D, E and F are charged under 8, 302 
read with 8, 34 of the Indian Penal Code, 1860, for committing the murder of G and the Court 
on a proper appraisal of the evidence finds that there were six assailants, the witnesses were 
mistaken as to the identity of O, D, E and F, and four unknown culprits together with A and B 

„took part in the murder in furtherance of the common intention of all, the Court can convict 
A and B of the offence under s, 302 read with s. 34, Though it is not known who gave the fetal 

$: blow, each of the assailants including A and B was responsible for the murder as if it was com- 
mitted by him alone, 

Section 34 of the Indian Penal Code is intended to meet a case where members of a party 
acted in furtherance of the common intention of all but it was difficult to prove exactly the 
part played by each of them. The principle which the section embodies is the participation 
in some action with the intention of committing a crime; once such participation is established, 
8,34 is at once attracted. 

. (Jagir Singh’ .v. The State of Punjab. Criminal Appeal No. 210 of 1966, 
from Punjab, decided on March 21, 1967). 


[NOTE 139] | 

Indian Penal Code (XLV of 1860), Becs. 218, 192—Distinct features of es, 218 ana 192—~ 
Whether there can be private complaint of offence under 3, 218. 

The offence of s. 218, Indian Penal Code is not a minor offence included within s. 192 of the 
Code, It is a distinct offence which can be proceeded against without the bar of a. 195 of the 
Code of Criminal Procedure, There is somerssemblance between s. 192 and s, 218, Indian Penal 

, Code, because-both deal with the preparation of a false record, There the resemblance ceases; 
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whereas in a, 192, the record is prepared for usein a judicial proceeding with anintention that an 
erroneous opinion be formed regarding a material point, the offence in s.'218 is the preparation 
of a -false record by a public servant with the intention of saving or injuring any person or 
property. 

(Kamala Peisad Singh v. Hari Nath Singh. Criminal Appeals Nos. 244 to 
246 of 1964, from Allahabad, decided on April 27, 1967). 


[NOTE 140) 


Indian Police Service—Promotion to selection grade posts—Admimetrative practice— Whether 
promotion based on merit or seniortty— Whether Government can amend or supersede statutory rules 
by administrative instruciion. 

When the claims of Indian Police Service Officers to selection posts is under consideration, 
seniority should not be regarded except where the merit of the officers is judged to be equal and 
no other criterion is, therefore, available. This procedure does not in any way violate the 
guarantee under arts. 14 and 16 of the Constitution of India. 

` Government cannot amend or supersede statutory Rules by administrative instruction but 
if the rules are silent on any particular point Government can fill up the gaps and supplement 
the rules and issue instructions not inconsistent with the rules already framed, 
(Sant Ram Sharma v. The State of Rajasthan. Writ petition No. 182 of 
1966, decided on August 7, 1967). 
[NOTE 141) 
` Provincial Insolvency Act (V of 1920), Secs, 4, 68—Person complaining of receiver taking 
possession of or attaching property in which insolvent has no inierest—-Whether application for 
relief under Act by such person can be considered to have been made under s, 4—Applicability of 9.4, 

A person complaining of the act of the receiver may either apply under s. 68 of 
the Provincial Insolvency Act, 1920, or proceed under the ordinary law of the lend. Section 
4 of the Act does not prescribe any application for relief under that section. Its object is to 
define the limits of jurisdiction of the Courts exercising powers in insolvency, It is not correct 
to say that a person aggrieved by an act of the receiver has the choice of making an application 
under a, 4 or under s. 68, Section 4 comes into operation whenever any question of the nature 
mentioned therein is sought to be canvassed before a Court exercising insolvency jurisdiction. 
Such questions may arise because of acts or decisions of the receiver complained of. A question 
as to whether an insolvent has any interest in the property attached by the receiver would fall 
within the perview of a, 4, but the application for the adjudication of such a question when the 
receiver acts otherwise than under the order of a Court would be covered by s. 68 and as such 
the period of limitation of twenty one days would be attracted to any such application. 

` Daulat Ram v, Bansi Lal?! and Ma Sein Nu v. U Mg Mg, approved. 
' (Hans Raj v. Rattan Chand. Civil Appeal No. 1000 of 1964, from Punjab, 
‘decided on April 3, 1967). 


[NOTE 142] 


Indian Railways Act (IX of 1890), Secs. 41, 29—-Charges for curriage of goods from parts of 
railway to places not forming part of rathvay—Whether Ratlway Rates Tribunal oompetent to 
hear complaint in respect of such charges. 

The charges for carriage of goods from parts of the railway to points of places, not forming 
part of the railway, are covered by the expression “any other charge” used in s. 41(Z)(c) of the 
Indian Railways Act, 1890, so that a complaint in respect of the levy of such charges can be 
competently entertained by the Railway Rates Tribunal. NS 

(Unjon of India v. The Indian Sugar Mills Association. Civil Appeal 
"No. 610 of 1965, decided on March 21, 1967). 
[NOTE 143] 

_ Suppression of Immoral Traffic in Women and Girls Act (104 of 1956), Seos. 3, 7, 18—Ort- 

minal Procedure’ Code (Act V. of 1898), Sec. '190(1)(b}—Constituiton of India, Art, 14—Whether 

` magistrate on receiving police information disclosing offence under s. 3 or 7 can proceed first under 

8, 18—-Magistraie whether under 8, 190(1)(b), Oriminal Procedure Code bound to take cognizance of 

offence, : 


‘21 [1087] ALR, Lah, 2 22 [1934] A.LR. Ran, 97, 


156 THE BOMBAY LAW REPORTER. [VOL. LXIX. 


The magistrate on receipt of information from the police which discloses an offence either 
under s. 3 or 7 of the Suppression of Immoral Traffic in Women and Girls Act, 1956, must at the 
first instance proceed against the persons complained against under the penal provisions in s. 3 
or 7 as the case may be, and only after the disposal of those cases take action under g. 18 of the 
Act if there is occasion for it. 

Under s. 190(7)(b) of the Criminal Procedure Code, 1898, the magistrate is bound to take 
cognizance of any cognizable offence brought to his notice. The words “may take cognizance” 
in tho context means “must take cognizance”. Hehas no discretion in the matter, otherwise 
that section will be violative of art. 14 of the Constitution of India. 

(A. C. Aggarwal v. Ram Kali. Criminal Appeals Nos. 76 to 82 of 1965, 
from Punjab, decided on August 16, 1967). 
(NOTE 144] 

Transfer of Property Act (IV of 1882), Secs. 76(d), 76(h)— Whether s. 76(d) lays down order 
of priorities inconsistent with prioritise mentioned in 8. 76(h). 

Section 76(d) of the Transfer of Property Act, 1882, is not concerned with the question of 
priorities but with limiting the amount which can be spent by the mortgagee in possession for 
carrying out necessary repairs. Section 76(h) of the Act directs the mortgagee to apply the 
receipts from the mortgaged property in a certain manner. There is, therefore, no contradi- 
ction between these two sections. 

(Anandram Jwajt Gogle v. Premraj Hukandas. Civil Appeal No. 8 of 1965, 
from Bombay, decided on August 31, 1967). 
(NOTE 145] 

Transfer of Property Act (IV of 1882), Sec. 105—Indian Hasemenis Act (V of 1882), Seo, 52 
—Distinction between lease and license—Service occupation, 

Section 105 of the Transfer of Property Act defines a lease, Section 52 of the Indian Ease- 
ments Act defines a license. A lease is the transfer of a right to enjoy the premises; whereas a 
license is a privilege to do something on the premises which otherwise would be unlawful, If 
the agreement is in writing, it is a question of construction of the agreement having regard to its 
terms and where its language ia ambiguous, having regard to ite object, and the circumstances 
under whioh it was executed whether the rights of the occupier are those of a lessee or a licensee. 
The transaction is a lease, if it grants an interest in the land; it is a license if it gives a personal 
privilego with no interest in the land. The question is not of words but of substance and the 
label which the parties choose to put upon the transaction, though relevant, is not decisive. 
The teost of exclusive possession is not conclusive, though it is a very important indication in 
favour of tenancy. A servant in occupation of premises belonging to his master may be a tenant 
or a licensee, A service occupation is a particular kind of license whereby a servant is required 
to live in the premises for the better performance of his duties. Formerly, the occupation of 
the servant was regarded as a tenancy unless it was a service ocoupation. Now it is settled 
law that a servant may bo a licenses though he may not be in service occupation, 

(B. M. Lall v. M/s. Dunlop Rubber Co. (India) Lid. Civil Appeals Nos. 
2253 and 2254 of 1966, from Calcutta, decided July 18, 1967). 


BOOKS & PERIODICALS. 


Indian Company Law. Vols. I & IT. By M. J. Serena, PH.D. of. Middle 
Temple, Barrister-at-Law. Seventh edition by JEnanam M. J. SETHNA, LL.M. 
(Harvard), Advocate. Bompay-4: Lakhani Book Depot, Girgaum. Pages 
Vol. I, 1839; Vol. II, 678. Price Rs. 60 for two vols. 

TE popular exposition of Indian Company haw, under its present editor, 
appears in two imposing volumes which though bulky are yet light to handle. 
This is a running commentary on the provisions of the Companies Act, 1956, 
which are discussed topicwise and references to the sections of the Act dealt 
with are indicated in the commentary. Likewise in the text of the Act given 
at the end of Vol, I the pages containing the topics dealt with in the commen- 
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tary are mentioned after each section of the Act. This method, in the words 
of the editor, combines ‘‘the conventional section-by-section style with the 
modern and more logical subject-by-subject treatment.” The case law is ex- 
haustively dealt with and is brought down to June 1967 with the help of an 
Addenda. Apart from copious references to English decisions germane to the 
subject, foreign company laws, wherever pertinent, are given in the footnotes 
for comparative study. Volume II contains much useful material, namely 
Acts, Rules, Orders and Regulations relating to companies. A comparative 
table showing sections of the Indian Companies Acts of 1913 and 1956 and of 
the English Companies Act of 1948 adds to the utility of the book. The author’s 
general approach and the lucid presentation of the subject will commend itself 
not only to lawyers but to all those who in one capacity or another have to 
deal with company matters. 


The Code of Criminal Procedure. Vols. I & IT. By B. B. MITRA, B.A., B.L. Four- 
teenth edition by S. ©. LAHIRI, M.A., LL.B. and Supprnpra Kumar PALIT, 
Advocate. Caucurra-13: Eastern Law House Private Ltd. 54 Ganesh Chun- 
der Avenue. Royal octavo. Pages Vol. I, 1011; Vol. IT, 1445-+cexxviii. Price 
for two vols. Rs. 55. 

Tas serviceable commentary which is completed after nearly a year since 
its first volume was published last year, has been brought up to date by the 
inclusion of an Addenda in the second volume. The object and scope of the 
various sections of the Code are lucidly explained and the law stated therein 
is expounded in the light of case law which is selected judiciously. In a work 
of this comprehensiveness some space could have been spared for an index of 
cases by cutting out the Pakistan amendments, the Burma Act of 1945 and 
reference to decisions of the Rangoon High Court which at best could be of 
academic interest only in the present set up. This book will be useful to the 
busy practitioner in the criminal Courts who needs for ready reference a handy 
commentary which is neither elementary nor elaborate. 


Dismissal, Discharge and Punishment in the Private Sector. By D. N. VOHRA, 
M.A, LL.B. Fourth edition. New Deumi-5: Model Basti. Royal octavo. 
Pages 348. Price Rs. 20. 


In the wake of the many statutes dealing with industrial law, a large body 
of case law has followed in bewildering profusion and commentators have not 
been slow in taking up some one aspect of this law and collating the decisions 
germane to it. The present book deals with the different kinds of punishment 
which could be awarded by the employer to his delinquent employee and the 
principles and formalities to be observed while taking disciplinary action by 
way of dismissal or discharge. Separate chapters discuss Lay-off, Retrench- 
ment and Reinstatement. These various topics are considered against the 
background of cases decided by the tribunals and the Courts. As in some 
recent law publications an index of cases is inexplicably omitted and 
the proof reading leaves much to be desired. In a future edition the number- 
ing of some of the citations in the text and in the footnotes could be brought 
into harmony. Apart from this, the book will prove useful to employers and 
Te as a guide to their respective rights and obligations under the in- 

rial law. 


The Employees’ State Insurance Act, 1948. By D. N. VOHRA, M.A., LLB. and 
Inpe Jrt, Advocate. Third edition. Deum-26: Labour Law Publishers 
H-108, Shivaji Park. Crown quarto. Pages 290. Price Rs. 20. i 
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Smnce the last edition of this workman-like commentary on the Act was 
published, the Amending Act of 1966 has introduced far-reaching changes in 
the Act. All these are incorporated in the text and discussed in the commen- 
tary. The case law which is brought down to April 1967 is adequately dealt 
with and the appendices contain much useful material, eg. the Rules (as 
modified upto December 1962) and the Regulations made under the Act and 
the Court Rules made by some of the State Governments under the Act. This 
book will come in handy to all those who are affected by this social security 
legislation. 


¢ 


The Maharashtra Agricultural Land (Ceiling on Holdings) Act, 1961. By 
D. M. PARULEKAR, LL.B. Published by the Author at ‘‘Laxmi’’, 6th Road, 
Chembur, Bompay-71. Pages 172-+24. Price Rs. 10 plus Rs. 3 for Supplement. 


THE main commentary on the Act which was first published in 1962 has 
been brought up to date by a separate Supplement which covers the amend- 
ments to the Act made during the intervening years. The last of these is the 
Amending Act XXXII of 1965. The case law—reported and unreported— is 
brought down to decisions given in 1965. A brief Introduction traces the 
historical background and the factors which led to the passing of the Act. The 
author has to be commended on his pioneering effort in. providing a useful ex- 
position of a statute which has recently begun to receive judicial interpretation. 


Topical Tenancy Law. . By D. M. PARULEKAR, LL.B. Published by the author. 
Price Rs, 10. 


Tus is a collection of the original brochures published by the author between 
1957 and 1963 which deals with the various matters contained in the Bombay 
Tenancy and Agricultural Lands Act, 1948. The different topics are critically 
examined and lucidly explained in the light of decided cases. The author -who 
has made a specialized study of the tenancy law and who in these brochures 
has approached the Act’ piecemeal will do well to deal with it more compre- 
hensively in a future publication. 


Journal of the International Commission of Jurists. Vol. VIIL No. 1, Edited 
by Sean Macsriwpy. Geneva (Switzerland): The International Commission 
of Jurists, 2 Quai Du Cheval-Blanc. Pages 143. Price $. 1.56; £ 0.10.9. 


AMONG articles dealing with the international aspects of the Rule of Law 
is one on the Supreme Court of India which gives a broad survey of the orga- 
nization and jurisdiction of the Court and the Fundamental Rights as inter- 
preted by it. In the interesting feature Digest of Judicial Decisions is a case 
from Belgium which was taken to the European Commission of Human Rights 
and where the ‘‘friendly settlement’’ procedure of the European Convention. 
on Himan Rights was successfully brought into play. l l 


Review of Contemporary Law. No. 2/1966. Managing editor: Peran Cor. 
Brossets 19 (Belgium): International Association of Democratie Lawyers, 
49 Avenue Jupiter. Pages 156. Price $2.00. |. Doe i : 


Tes issue contains an illuminating article on ‘‘The problems of divorce in 
Italy” by Anna-Maria Galoppini, a professor at the Institute of Private Law 
of Pisa University. As these problems are greatly infiuenced by the Catholic 
Church in Italy, this discussion will -interest readers-òf the Catholic’ persia- 
sion in India who. are faced with similar problems Here. ` a 
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MR. JUSTICE L. M. PARANJPE. 


Wr deeply regret the sudden death of Mr. Justice Paranjpe which took place 
in Bombay on November 22, 1967. 


Mr. Justice Paranjpe was born on May 22, 1908, at Akola. His father was 
an eminent lawyer of Akola. He took his college education in Poona and ob- 
tained his Master’s degree. He took the law examination at the Nagpur 
University and joined the judicial service on June 17, 1933 as a Sub-Judge. 
He served in the Judicial Department in almost every capacity. He was a 
Sub-Judge, a Chairman of the Debt ‘Conciliation Board, a Magistrate and an 
Additional District Judge. He was a lecturer in I.A.S. School in Delhi where 
his services were lent to the Government of India and then a full-fledged Dis- 
trict and Sessions Judge, substantively from September 1, 1953. After the re- 
organisation of States he was posted as District and Sessions Judge, Nasik and 
Kolhapur. Then he was called to serve as a Judge in the City Civil and Ses- 
sions Court at Bombay. He was again sent out as District and Sessions Judge 
at Satara from where he was elevated to the Bench of the High Oourt on 
August 18, 1962 and was posted at Nagpur. 

Apart from his undeniable qualities of urbanity and patience which have 
left their impress on the minds of the members of the Bar, he remained for too 
short a time on the Bench of the High Court to give more than a promise of 
a distinguished judicial career, Of the many judgments he delivered during 
his tenure of office only a few find place in the law reports, including one in 
which an important question of law regarding the liability of a corporate 
body for indictment on a criminal charge was considered (State v. Syndicate 
Transport Co—66 Bom. L.R. 197). 


A touching reference to his sad demise was made on November 23, 1967, in 
the Central Court room of the High Court before a gathering of his brother 
judges and members of the Bar. 


Hon’ble Mr. S. P. Kotval, Chief Justice, said: 

Mr. Advocate General, Mr. Government Pleader, Mr. President of the Wes- 
tern India Advocates Association. 

I had not thought that it would ever be my lot to mourn the loss of a col- 
league but even, that, has come to pass. The unexpected suddenness with 
which it all happened is, within my memory, unequalled. There was no warn- 
ing and little time to bring aid to our stricken brother. The arduous nature 
of a Judge’s duty has taken its toll. 

Only the memory of him now abides with us and so abiding recalls to us that 
there were few persons whose loyalty to his colleagues and friends and whose 
sense of duty and discipline in service were greater. Mr. Justice Paranjpe 
was born to a high tradition of service and duty. His father was one of the 
leading advocates at Akola and was well known as a stern disciplinarian al- 
though genial and friendly in social life. The son who attained greater emin- 
ence was always true to that tradition. 

On the Bench he was a most pleasant and helpful colleague to work with. 
He listened carefully and never imposed his views upon his brother Judge un- 
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less he was absolutely convinced of the rightness of his view. He was always 
willing to discuss a point before coming to a final decision. I know how per- 
turbed he used to be when he found himself at variance with his brother Judge 
or Judges. Once after dictating a dissenting reserved judgment he had come 
to me with the draft and said ‘‘Now will you tell me where I am wrong”. I 
was convinced that he was not wrong but suggested a different mode of ap- 
proach to the problem which he readily accepted and which fortunately 
appealed also to his brother Judge. There was a further hearing and a un- 
animous judgment. If the Aristotelian definition be true that ‘‘Justice’’ is the 
constant desire and effort to render to every man his due’’ Mr. Justice Paranjpe 
achieved it in a pre-eminent degree. In administrative matters also whenever 
I had occasion to consult him on any problem facing me I found his advice 
most reliable and practical. 

Mr. Justice Paranjpe served for 34 years of which he was for over ten years 
a District and Sessions Judge. For a short time he was in the City Civil 
‘Court at Bombay and on August 18, 1962, he became a Judge of this Court. 
Like a good soldier in the service of his country Mr. Justice Paranjpe has 
lived and died at his post of duty—literally working till the very end. For 
him the service, proved, too early, that it was an exacting service and leaves 
little time for rest or recuperation; but in the short time that he was vouch- 
safed, he has added another shining chapter to the records of judicial service 
-which has served its country so well and of which we are all justly proud. 
Our hearts go out in sympathy to his bereaved wife and his two sons. 


Mr. H. M. Seervat, the Advocate General, said: 
My Lords, 

On behalf of the Bar I associate myself with all that my Lord the Chief 
Justice has said on this occasion. The news of the death was so sudden that 
it took some time to take in the fact that the person who had discharged his 
judicial function the previous day was no more, especially as there had been 
no hint or any inkling that there was anything wrong with him. Since a 
large part of his time was spent in Nagpur, I did not have the pleasure to 
appear as frequently before him as I would have wished. But on the few 
occasions on which I did appear, one thing was clear that his judicial manner 
was well nigh perfect. My Lord the Chief Justice has spoken of the strict 
sense of discipline which he inherited from his father. My Lords, I have been 
going through his judgments and I noticed that that strict sense of discipline 
is to be found in a large number of them and he seems to have held with a 
great writer that when passion or moral indignation comes in, justice flies out 
of the window. Whether it was the case of a police officer guilty of what 
would appear to be disgraceful conduct for him, or whether it was the case 
of a husband committing the offence of bigamy or whether it was the case of 
fraudulent contract, not a word of moral indignation appeared in his judg- 
ment. He brushed it aside and confined himself to the strict legal issue, either 
of fraud or of crime. My Lords, it is hard on an occasion like this to say 
words of comfort or to acknowledge all that one owes to a bright and kindly 
person. I would on behalf of the Bar request your Lordships to convey to 
his bereaved family, to his wife and sons, the sympathy not only of your Lord- 
ships but of the Bar; and though what we can say can comfort her little, we 
would like her to know that his demeanour on the Bench and his conduct to- 
wards the Bar has won universal approval. 


Mr. V. H. Gumaste, Government Pleader, said: 

My Lords, 

I associate myself with all that has been said today by my Lord the Chief 
Justice and by the learned Advocate-General. In the death of Justice Paranjpe 
this Court has lost an eminent Judge. Justice Paranjpe came to this Court 
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with a background of vast judicial experience. He, was a District Judge 
in several districts and also a Judge of the City Civil Court at Bombay. We 
came to know him only as a Judge of this Court and we soon realised what 
a pleasure it was to appear in his Court. He was always courteous to the 
members of the Bar and everyone was assured of a patient and full hearing 
in his Court, His passion for justice: made him go deep into the facts of 
every case. His diction was perfect and whenever possible, I made it a point 
to go to his Court and hear his judgment. Recently in a group of complicated 
criminal cases, I had occasion to appear before him and from the very begin- 
ning it was clear to me that his Lordship had read the papers so well that he 
was aware of all my weak points. I had not the honour to know his Lordship 
privately in any capacity, but I once accidentally met him at Khopoli on my 
way to Poona and spent a quarter of an hour with him. I was then touched 
by his simplicity and genial nature. We were looking forward to appear in 
his Court in the next two years. But fate has willed otherwise. This Court 
is poorer by his death. May his soul rest in peace. 


Mr. 8. B. Bhasme, President, Western India Advocates Association, said: 


My Lords, 

In the midst of life we are surrounded by death. Hon’ble Mr. Justice 
Paranjpe went to sleep and vanished with the morning dew. In the words 
of Robert Browning he fared like heroes of old, bore the brunt, in a minute 
paid glad life’s arrears of pain, darkness and cold. The Arch Fear succeeded 
in the fight. The last fight in hig life-time. 

In the last five years Hon’ble Mr. Justice Paranjpe impressed us by his | 
sound knowledge of criminal jurisprudence. He was critical of summary dis- 
posal of cases. Once his Lordship remarked in Court ‘‘We cannot resort to 
short cuts before sending accused to jail’’. 

His towering personality, his majestic frame and broad smile will be seen 
no more. His thunderous voice will be-heard no more in Court. Nevertheless 
we will treasure in our hearts the living memories of a good and honest Judge 
who was also a fine gentleman. 


PRE-TRIAL PROCEDURE FOR INDIA.* 
Introduction 


Ir PN is to be available to all and to be effectual and the law’s delays 
eliminated or, in any event, substantially reduced, the problem will have to be 
tackled in three sectors : 

(i) Improvement of judicial personnel, 
(ii) Simplification of judicial procedure, and 
(iii) Elimination of delays by modern management methods by use 
of modern business machines including ‘the stenotype and even 
the computer. 

The Law Commission no doubt PERS on the problem of delay in its 
14th and 27th Reports, and after stating that 65 or 70 per cent, of suits are 
disposed of within one or two years (a statement which it is submitted, with 
respect, is largely incorrect) observed that ‘“‘It is however possible to improve 
procedure so that the suits can be disposed of in a shorter period.” (27th Re- 
port, page 11). 

Pre-trial Procedure as a method of avoiding delay 


One of the methods for reducing delay before trial is the Pre-Trial Proce- 
dure, as adopted in the United States, where over the years since 1948 it has 
*The Law Reform Group, Bombay is a rule of law. This Report“ No, [8 was pre- 


‘branch of the Indian Commission of Jurista pared by P.M. Mukhi & 8. K. Desai and 
and is concerned with_the maintenance ofthe finalised_after discussion by the Group, 
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become increasingly popular and has established its usefulness as one of the 
many methods of relieving what the American lawyer calls the “congested 
condition of trial calendars of the Court.” 


The advantages of a pre-trial conference are well set out in the following 
words of Chief Justice Arthur T. Vanderbilt: 

. “The remarkable thing about it all is that at the end of a pre-trial conference very often 
the plaintiff's lawyer for the first time understands the plaintiff's case,... Likewisethe defendant’s 
lawyer. for the first time gets a true concept of his own and his advereary’s case. Suddenly it 
dawns on each of them that instead of this being a case that the plaintiff can’t lose or the defen- 
dant can’t lose, it begins to be one that has a monetary value in terms of a settlement ... month 
in and month out, in every county in our State three quarters of the cases are settled between 
the date of the pre-trial conference and the date when the case goes to triel two weeks later 
without the Judge saying a word about settlement,” 

The basic approach to the problem is to see that after a suit is filed it should be 
‘got ready’ for hearing in the least possible time even though in the present 
context or by reason of shortage of Judges and other factors it may not be 
possible to bring up a matter for actual trial in a shorter period than a year 
or two. 

Pre-trial Procedure explained 


. The pre-trial procedure is in the words of Chief Justico Vanderbilt 
“a device for improving trial in the interests of justice; for shortening them and incidentally 
for promoting settlements as each side learns for the first time of the strength of his adversary’s 
case and the weakness of his own,” 
_ (See also pages 321 to 324 of the Law Commission’s 14th Report and para, 28 
at page 13 of the Law Commission’s 27th Report). 


Rule 16 of the United States Federal Court Rules, as applicable to the U.S. 
District Courts, sets out the pre-trial procedure in the following words: 

“Pre-trial procedure : formulating tssues — 

In any action, the court may in its discretion direct the attorneys for the parties to appear 
before it for a conference to consider : 

(1) The simplification of the issues ; 

(2) The necessity or desirability of amendments to the pleadings ; 

(3) The possibility of obtaining admissions of fact and of documents which will avoid 
unnecessary proof ; 

(4) The limitation of the number of expert witnesses ; 

(5) The advisability of a preliminary reference of issues to a master for findings to be 
used as evidence when the trial is to be by jury ; 

(6) Such other matters as may aid in the disposition of the action, 

The Court shall make an order which recites the action taken at the conference, the amend» 
ments allowed to the pleadings, and the agreements made by the parties as to any of the matters 
considered, and which limits the issues for trial to those not disposed of by admissions or agree- 
ments of counsel ; and such order when entered controls the subsequent course of the action, 
unless modified at the trial to prevent manifest injustice. The Court in its discretion may 
establish by rule a pre-trial calendar on which actions may be placed for consideration as above 
provided and may either confine the calendar to jury actions or to non-jury actions or extend it 
to all actions,” 

(Taken from Federal Court Rules Annotated published by the Bobbs-Merril Company in 
1948—Page 289.) . 

In the Annotations referred to above a comparison is made with the English 
Procedure known as ‘‘Summons for Directions.” The original side rules of 
High Courts also contain such a provision. See: Bombay High Court Original 
Side Rules, 1957 (Rule 147). However there is difference between the pre- 
trial procedure, as explained hereinafter, and Summons for Directions, though 
if taken in the proper manner the use of Summons for Directions may also go 
a long way in relieving the GOPENO of suits which is also the object of the 
pre-trial procedure. 
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How Pre-trial Procedure operates 


Now the pre-trial procedure operates in the following manner and it is 
submitted can be made to work with slight amendments to the Civil Procedure 
Code and the High Court Original Side Rules. 

(a) As soon as possible, after a suit has been filed, free use is made of avail- 
able forms of pre-trial procedure such as filing of written statements (O. VII, 
r. 1), inspection and discovery, interrogatories (O. XI), Notice to admit fact 
(O. XII, r. 4) to enable each party to prepare his case fully for trial and thus 
to prevent surprise. 

(b) As soon therefore as a suit is ripe for hearing in the sense that a written 
statement has been filed and discovery and inspection made and taken, a pre- 
trial conference is ordered to take place before the Judge. 

(c) The object of a pre-trial conference is to prepare the trial Judge and 
counsel on each side fer the best possible trial of those suits as are or have to 
be by necessity fought to a conclusion till judgment is obtained. 

(d) The basic theory behind the pre-trial conference is, in the words of Chief 
Justice Vanderbilt, that 


“at some time before the suit actually comes for hearing the Plaintiff should state before 
the judge however informally what makes him think that he has a right to seek relief and 
similarly the Defendant should state however informally what makes him think that he has a 
defence,” 

This would well be done under the provisions of O. X, Civil Procedure Code. 

(e) Therefore, at the pre-trial conference, which may be held in Chambers 
or even in Court, first the plaintiff and then the defendant states what each 
expects to prove at the hearing of the suit. 


Pre-trial Conference 


What happens at a pre-trial conference or what should happen or what is 
expected may again be stated in the words of Chief Justice Vanderbilt of 
New Jersey a pioneer in the establishment of the pre-trial procedures as a 
means of avoiding delays and arrears: 


“The trial judge thereupon dictates for the pre-trial order the issues to be proved and if 
any amendments of the pleadings are necessary he orders them made, Next the court explores 
what facts may be admitted. Thus if there is no controversy in an automobile negligence 
case as to the defendants’ ownership of the car or of his son’s agency to operate it, 
thosep essential facts are admitted in the pre-trial order. If the suit mainly concerns 
the laintiff’s personal injuries and the damage to his car are relatively slight, the 
court will seek to get the parties to agree as to the amount of damages to the plaintiff’s 
car, baus avoiding calling witnesses on a minor issue. If there are documents which will be 
necess ry at the trial and their execution and admissibility is uncontroverted, they will be 
marked in evidence immediately thus saving the time of taking the forma] proof of attesting 
witnesses, All of these matters will be incorporated in the pre-trial order, which is dictated in 
open court and signed on the spot by both court and counsel. I stress the importance of this 
work being done in open court rather than in the judge’s chambers as so many judges seem to 
prefer, first because it is the most important step in the case, second, because it is difficult 
judicial work and cannot be done in the leisurely informality of the judge’s chambers, and 
finally, because the clients are entitled to and should be present to aid their counse! with respect 
to the facts, 

The conception of pre-trial conference as a method of reducing arrears is 
receiving more and more attention in the U.S.A. A pre-trial conference can, 
if the presiding Judge wills it, be a dignified and effective hearing. It can be 
used as a means of cutting through technicalities, limiting issues, evaluating 
damages and promoting settlements. But if the Judge has no heart in it, it 
may amount to nothing more than a formal procedure and even a waste of 
time. Even though a pre-trial conference may be misused, for instance by 
judicial pressures, it is a procedure designed to save much time and energy and 
a carefully conducted pre-trial conference can eliminate wasteful delay and 
make for an orderly trial. 


L 
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The experience in the United States has been that such a conference is an in- 
dispensable preliminary to obtaining the best possible kind of trial if and when 
the suit comes up for hearing. The trial Judge knows immediately what the 
ease is about, by reading the pre-trial order which should give a complete 
outline of the facts of the case and the course that the trial will take. 


Pre-trial Order is not sacrosanct 


It may be stated that it is not the object of a pre-trial conference that 
the formulation of the pre-trial order should remain sacrosanct in the sense 
that once a pre-trial order has been made, it cannot be changed in order to avoid 
manifest injustice. For instance, in one case in the United States, it was held 
that a pre-trial order based on an agreement of the parties which did not 
clearly set forth their contentions was set aside and another pre-trial confer- 
ence be ordered with the direction that upon the formulation of the new pre- 
trial order the trial should immediately follow (Calvin v. West Coast Power 
Co.!). It has also been held that the Court is not necessarily limited to one 
pre-trial order. 


Argument for Pre-trial Procedure 


It has often been noticed that in the Civil Courts and in the High Courts, 
applications for amendment are only made when the suit comes up for hear- 
ing five or six years alter it has been filed. Tt is clear that it is only when the 
suits actually come up for hearing that counsel apply their mind and discover 
the incompleteness of the pleadings of the one side or the other. 

We may have come a long way from the extreme of special pleadings but it 
is also known that pleadings these days suffer from vagueness and lack of 
particularity. Therefore by use of liberal amendments at the pre-trial confer- 
ence all controversies as to the nature of pleadings are ended and the pre-trial 
order supersedes the pleadings. 

The relevant rule of the New Jersey Rules of Court significantly states that 
the pre-trial conference order contains the directions that ‘‘controls the sub- 
sequent course of action (in the litigation) unless amended at or before the 
trial...to prevent manifest injustice’? This it is submitted provides the 
necessary flexibility. 

The argument that the pre-trial procedure only means that the suit comes 
for hearing twice—once at the conference stage and then for trial ignores the 
salient fact that (as discovered in the U.S. experiment) as many as two-thirds 
the number of suits where a pre-trial conference has taken place are volun- 
tarily settled, thereby relieving the congestion and that when the suit does 
come up for trial there is less occasion for discovering that it. cannot be heard 
forthwith as some essential preliminary or amendment .is lacking. 

Therefore, apart from the important fact that the pleadings after necessary 
amendments crystallise into a pre-trial order, which pre-trial order incidentally 
may even become a preliminary part of a judgment (thus saving considerable 
time and expense). some other points may be noted: 

(a) The pre-trial procedure in order. to be successful must be a full-dress 
rehearsal which would take some time, probably even an hour or so per suit. 
But the time taken would be more than offset by the advantage of coming 
straight to trial without any waste of time at the actual trial stage in 
the form of opening statements by counsel. 

(b) When obtaining admissions, stipulations and agreements which may be 
recorded on some of the issues at the pre-trial conference, it may be necessary 
in the context of conditions in this country to have the agreement or stipulation 
eountersigned by the parties if sus juris. 

(c) No longer would it be necessary for the trial Judge to ‘fumble through 
the pleadings at the trial to find out what the case is all about’’ while endea- 
vouring to listen to the opening statement of the counsel. 


1 (De Ore) 3 Fed R Dec, 248, 
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(d) A reading of the pre-trial order by the Judge and the counsel in advance, 
if possible, would mean considerable saving of time at the actual hearing. 

(e) Therefore, while the adoption of the pre-trial procedure may as a method 
of removing arrears initially result in some less time being available for the 
full hearing of the suits, it is clear that in the long run and in the ultimate 
analysis it must lead io greater and quicker disposals thereby relieving the 
congestion, 

(£)It may be noted that eventually the time taken for a suit to come up for 
hearing must of necessity reduce as the backlog of cases begin to diminish. 

As stated above, the experience in the United States has been that at or 
immediately after a pre-trial order, as many as two-thirds of the suits are settled 
without, it may be said, any pressure on the part of the presiding Judge. This 
is so because counsel and parties become aware of the strength and weakness 
of the case. 

If the pre-trial procedure is used in its amplitude and the cases pressed to 
a full trial there may be a certain duplication of effort. It has, however, been 
-noticed in the State of New York where the pre-trial procedure has perhaps been 
developed in its highest measure that nearly 90 per cent. of the suits are settled 
after the pre-trial conferences and the evidence taken therein. As a result 
only 10 per cent. of the suits are pressed to a jury trial. This is because the par- 
ties can assess after the initial contest in the pre-trial conference even before the 
matter reaches the jury, how sound their contentions are. Parties are also in 
a position to, and in fact do, assess the value of their claim in monetary terms. 

The advantages of a system by which a very large percent age of the suits 
are settled are manifest and it is submitted that a pre-trial procedure could 
well be adopted in India to reduce the pressure of work and expedite the dis- 
posal of cases. 


BOOKS AND PERIODICALS. 


The Indian Electricity Act, 1910. By Nausom BHARUOHA, M.A., LL.B. BOM- 
Bay 1: The Bombay Presidency Association, Opp University Building, 107 
Mahatma Gandhi Road, Pages 511. Price Rs. 40. 


Tue law relating to electrical energy in India is contained in the Indian 
Electricity Act, 1910 with the Rules made thereunder, and the Indian Electri- 
city (Supply) Act, 1948. The author who has already dealt with the Act of 
1948 and the Rules, in the present volume completes the survey of the law 
which unfortunately he did not live to see published. The author has brought 
to bear upon his exposition of the Act of 1910 as amended in 1959, the expe- 
rience gained by him over a decade as a member of the Committee of BEST 
Undertaking and a Committee appointed by the Government of India to exa- 
mine legislation relating to electrical energy in India. The commentary on 
the various provisions of the Act is lucid and exhaustive and the entire law 
on the subject is discussed against the background of English statutory and 
case law as well as decisions of the U.S. Supreme Court germane to the 
subject. Excerpts from Indian decisions are interspersed among the text and 
the author has been at pains to explain at length some of the technical terms 
used in the Act. To add to the utility of the book relevant extracts from 
Indian and English Standards Codes of Practice are given in the appendices. 
This authoritative interpretation of the Act will be indispensable to lawyers, 
administrators of power projects, electrical engineers and electricians. 


A Commentary on the Industrial Disputes Act, 1947. By V. B. PATEL and 
B. M. Pars. Second edition. Bompay: N. M. Tripathi Private Ltd., Princess 
Street. Royal octavo. Pages exxxiv-+-806. Price Rs. 40. 
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Tax amendments to the Act made in 1964 and 1965 as well.as a number of 
important decisions of the Supreme Cpurt relating to labour laws reported 
since the first edition of this book was published in 1963, have necessitated a 
thorough revision and re-writing of this comprehensive commentary. To make 
the book handy and concise the author has scrupulously avoided inserting long 
extracts from judgments, a practice which of late has become endemic with 
a certain type of sot disant commentator. The commentaries though exhaus- 
tive are succinct and to the point and the law is stated with clarity and accu- 
racy. Separate parts in the book are devoted to discussions on the related 
topics of Wages, Gratuity, Dearness Allowance, Leave & Holidays and Dis- 
ciplinary Proceedings. The appendices contain a number of connected Acts 
and Rules framed by the Central and State Governments under the principal 
Act, With the present edition this book establishes itself as a leading exposi- 
tion of industrial law as envisaged in the Act. 


Property Relations in Independent India: Constitutional and Legal Implica- 
tions. Edited by G. S. Suarma, Director, The Indian Law Institute, New 
Delhi. Bompay: N. M. Tripathi Private Ltd. Royal octavo. Pages 355. 
Price Rs. 15. 


Tms volume contains the papers presented at a seminar organised by the 
Indian Law Institute in December 1966 and gives summaries of the proceedings 
at its discussion sessions. The subject of property was considered under four 
heads, namely, property in relation to the Constitution of India, agrarian and 
urban aspects of property, corporate aspect of property and ‘the social and 
regulatory aspects of property. The concluding session considered trends and 
‘prospects in property relations in India. The inaugural address.delivered by 
Mr. K. Subba Rao, the then Ohief Justice of India, is printed here, followed 
by papers prepared by jurists and lawyers who participated in the seminar. 
In this galaxy of legal luminaries our State is represented among others by 
Mr. Atul Setalvad and Principal T. K. Tope. 


Educational Planning: its legal and constitutional implication in India. Edi- 
ted by G. S. Smagma, Director, the Indian Law Institute, New Delhi. Bom- 
BAY: N. M. Tripathi Private Ltd. Royal octavo. Pages 279. Price Rs. 15. 


Tus book contains the proceedings of the discussion sessions and the papers 
read at a seminar organised at Delhi in January 1966 under the joint auspices 
of the Indian Law Institute and the Education Commission of the Government 
of India. In the words of the editor: 

“The main motivation for organising this seminar was to provide an opportunity 
for a realistic assessment of the widely held feeling among intellectuals in India that 
the law and the Constitution presented obstacles to implementation of educational plans. 
It was felt that in the process of this assessment the disciplines represented would under- 
stand, in correct perspectives, the role of one another in helping to evolve the abiding 
values of the future Indian egalitarian society.” 

Mr. P. B. Gajendragadkar, the then Chief Justice of India, in his seminal 
inaugural address reproduced here, took as his text, ‘Some perspectives of 
educational planning in India’? Papers by judges, lawyers, economists, poli- 
tical scientists, educationists and others present different aspects of the problem 
involved. K 


The Law and Obscenity. By A. K. SARKAR, M.A., LL.B., Advocate. BOMBAY 2: 
N. M. Tripathi Private Ltd., Princess Street. Demy octavo. Pages xxvi+-138. 
Price Rs. 10. 

In recent years the publication of books like D. H. Lawrence’s Lady Chat- 
terley’s Lover and Cleland’s Fanny Hill has exercised the minds of Judges on 
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both sides of the Atlantic. in drawing the line where legal obscenity begins, 
The entry of such books in India had its repercussions in our Courts also and 
the decision of the Supreme Court in Ranjit Udeshi’s case where the test laid 
down in Hicklin’s case is accepted with a variation bears testimony to the fluid 


. state in which the law on the subject is at present. A Bill to amend inter alia 


` 


s.' 292 of the Indian Penal Code which deals with obscene publications, is be- 
fore Parliament and is being discussed at present. This timely publication 
which covers the entire law on the subject as expounded ‘by Indian, 
English, and American Courts, highlights the problems involved in this 
controversial subject. The author with commendable diligence has criti- 
cally examined the various decisions and has suggested reforms on the legis- 
lative and administrative levels. A fairly long and interesting Introduction 
to the book by Professor Rangnath Rao gives a rapid historical survey of the 
changing concept of obscenity. The problems so ably discussed here which in’ 
the final analysis impinge on the fundamental right of free speech and expression 
will be of live interest to the layman, the lawyer and the legislator. 


Secretarial Practice in India, By J. ©. BAHL, B.A, M.COM., B.E.S. Eighth 
edition. Bomspay 2: N. M. Tripathi Private Ltd., Princess Street. Demy 
octavo. Pages. 707. Price Rs. 12.50. 

Tus popular handbook on the law, practice and procedure of company secre- 
tarial work which is based on the‘ Companies Act, 1956, has been brought up 
to date in the light of several important amendments made to the Act since 
its last edition was published in 1964. It deals with the various topics dealt 
with in the Act knowledge of which is a sine qua non for every efficient com- 
pany secretary. The appendices contain much useful material which will come 
in handy in the day to day administrative work of a company. This book can 
be warmly recommended as a practical and up to date guide to the secretarial. 
practice in India.’ l 


Compilation of Bombay Sales Tax Act, 1959. By D. V. SHINTRE. BOMBAY: 
N. M. Tripathi Private Ltd., Princess Street. Royal octavo. Pages 96. Price 
Rs. 10. 

As far as statutory amendments go, the Bombay Sales Tax Act, 1959, takes 
the palm, inasmuch as during the last seven years of its existence, it has beer 
amended ten times, the first amendment being made even before it came inté 
force! In this state of affairs it is to be expected that those who have to ad- 
minister this law and those who are affected by it should find it, difficult to 
eatch up with the existing state of the law. This book which shows the law 
as it stood at various periods of its checkered history and incorporates the 
latest amendment made in Srpiember 1967, will be welcomed by the sales tax 
practitioner. 


The Work of the International Law Gonna New York (0.8.4): 
United Nations Publication, Office of Public Information. Pages 168. 
Price $. 2.00. 

Tas publication provides a general introduction to the work of the Inter- 

national Law Commission, which started functioning in 1949. It contains a 

brief historical outline of the various attempts at the development and codifica- 


‘tion of international law up to the inception of the Commission’s work, an 


account of the organisation and methods of work of the Commission and brief 
descriptions of the various topics of international law which have been dealt 
with by the Commission. An account is also given of the actions decided upon 
by the General Assembly following the consideration of the topics by the Com- 
mission and of the results achieved by diplomatie conferences convened by the 
General Assembly to consider drafts prepared by the Commission. The full 
text of the Statute of the International Law Commission is given in the appendix. 
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Bulletin of the International Commission of Jurists. No. 31. September 1967. 
Gennva (SWITZERLAND) : 2, Quai Du Cheval-Blanc. Pages 47. Price $. 0.75 
or £ 0.5.4. - ü 


Ts issue of the Bulletin is notable as it includes the Conclusions arrived at 
by the Conference of Nordic jurists and legal experts from different regions of 
the world on ‘‘The right to privacy’’ held in Stockholm in May 1967. The right 
to privacy is defined as ‘‘the right to be let alone to live one’s own life with 
the minimum degree of interference’. The definition inter alia covers: medical 
examination, psychological and physical tests; untrue or irrelevant embarrassing 
statement about a person ; interception of correspondence; wire or telephone tap- 
ping; use of electronic surveillance or other ‘‘bugging’’ devices; recording, 
photographing or filming; importuning by the press or by agents or other mass 
media; publie disclosure of private facts harassing a person (e.g. watching and 
besetting him or subjecting him to nuisance calls on the telephone). In this 
connection it will be interesting to note that in a recent decision the Supreme 
Court animadverted on the police practice of tapping telephone wires and 
setting up hidden microphones for the purpose of tape recording. 


Income Tax Guide (1966-67) on Corporate and Personal Taxation. By A. G. 
VENKATARAMAN, Chartered Accountant. Mapras-7:1, Cart Track Road, T. 
Nagar. i 


Tis is a supplement to the author’s main book which has already been noticed 
in these pages. It deals briefly with the tax changés effected by Finance (No. 2) 
Act, 1967, and draws special attention to provisions of the Act which come into 
effect from April 1, 1968. 


GLUEANING. 


INTERROGATION BY POoLIOE 


In the United States Supreme Court recently Chief Justice Earl Warren de- 
livered a judgment which clarified the court’s much debated decision in Escobedo 
v. Illinois (1964) 378 U.S. 478 in which it held that refusal to comply with 
a suspect’s right to have his legal adviser with him during questioning was 
a denial of the right to counsel—a right affirmed, it will be remembered, by 
the Supreme Court in Gideon v. Waimright (1963) 372 U.S. 335. It is of 
interest that the court’s most.recent decision reaffirmed the duty of the police 
to inform a person detained for questioning in ‘‘clear and unequivocal terms that 
he has a right to remain silent”. The court then went on to affirm such a person’s 
right to have his legal adviser present at his interrogation and that this was 
‘‘not merely a right to consult with counsel prior to the questioning but also to 
have counsel present during any questioning if the defendant so desires’’. He was 
to be warned of this right and he was to be warned also that lack of means 
was not a barrier to its implementation. If he lacked means he must be warn- 
ed that ‘‘a lawyer will be appointed to represent him”. If questioning con- 
tinued in the absence of a suspect’s attorney ‘‘a heavy burden rests on the 
Government to demonstrate that the defendant knowingly and inteHigently 
waived .... his right to retained or appointed counsel’’. Even if that burden 
is in itself discharged, the fact of lengthy interrogation or incommunicady 
incarceration before a statement is made is strong evidence that the accused 
did not validly waive his rights.—N. L. J. 
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SUPREME COURT. 


Present: The Hon’ble Mr. P. B. Gajendragadkar, Chief Justice, Mr. Justice K. N. 
Wanchoo, Mr. Justice M. Hidayatullah, Mr. Justice V. Ramaswami and 
Mr. Justice P. Satyanarayana Raju. 


SHASTRI Nese ears 


MULDAS BHUNDARDAS VAISHYA.® 


Bombay Hindu Places of Public Worship (Entry-Authorisation) Act (XXI of 1956), 
Secs. 2, 3—Constitution of India, Arts. 26, 17-—Civil Procedure Code (Act V of 1908), 
O. XLI, r. 4; O. III, rr. 1, 2, 4-High Court Appellate Side Rules, 1960. Rule 95— 
Section 3 of Bom. Act XXI of 1956 whether ultra vires—Whether Swaminarayan 
sect a religion distinct and separate from Hindu religion—Whether temples of such 
sect within ambit of s. 2 of Act—Court or its office, mistake of—Party cannot suffer 
for its mistake—Hindus and broad features of Hindu religion. 


Section 3 of the Bombay Hindu Places of Public Worship (Entry-Authorisation) 
Act, 1956, is not ultra vires. 

The Swaminarayan Sampradaya (sect) is not a religion distinct and separate from 
the Hindu religion, and the temples belonging to the said sect come within the 
ambit of s. 2 of the Bombay Hindu Places of Public Worship (Entry- Authorisation) 
Act, 1956. 

It is an elementary rule of justice that no party should suffer for the mistake of 
the Court or its office. 


Vasant J. Desai, M. L. Bhalja and A. G. Ratnaparkhi, for the appellants. 

C. K. Daphtary, Attorney-General for India, with Atiqur Rehman and 
K. L. Hathi, for respondent No. 1. 

C. EK. Daphtary, Attorney-General for India, and N. 8. Bindra, with 
B. R. G. K. Achar, for respondent No. 2. 

S. V. Gupte, Solicitor General of India, with B. R. G. K. Achar, for the 
Intervener. 


QAJENDRAGADKAR C. J. The principal question which arises in this appeal 
is whether the Bombay High Court was right in holding that the Swami- 
narayan Sampradaya (sect) to which the appellants belong, is not a religion 
distinct and separate from the Hindn religion, and that the temples belong- 
ing to the said sect do come within the ambit of the provisions of the Bombay 
Hindu Places of Public Worship (Entry-Authorisation) Act, 1956 (No. XXXI 
of 1956) (hereinafter called ‘the Act’). The suit from which the present 
appeal arises was instituted by the appellants on January 12, 1948, in the 
Court of the Joint Civil Judge, Senior Division, Ahmedabad. Before the suit 
was instituted, the Bombay Harijan Temple Entry Act, 1947 (No. XXXV of 
1947) (hereinafter called ‘the former Act’) had come into force on November 
28, 1947. The appellants are the followers of the Swaminarayan sect, and are 
known as Satsangis. They have filed the present suit on behalf of themselves 
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and on behalf of the Satsangis of the Northern Diocese of the sect at Ahmeda- 
bad. They apprehended that respondent No. 1, Muldas Bhundardas Vaishya, 
who is the President of the Maha Gujarat Dalit Sangh at Ahmedabad, intend- 
ed to assert the rights of the non-Satsangi Harijans to enter the temples of 
the Swaminarayan sect situated in the Northern Diocese at Ahmedabad in exer- 
cise of the legal rights conferred on them by s. 3 of the former Act of 1947. 
Section 3 of the said Act had provided, inter alia, that every temple to which 
the Act applied shall be open to Harijans for worship in the same manner 
and to the same extent as other Hindus in general. To this suit the appel- 
lants had impleaded five other respondents, amongst whom was included the 
Province of Bombay as respondent No. 4, under the order of the Court at a 
later stage of the proceedings on July 18, 1949. In their plaint, the appel- 
lants had alleged that the Swaminarayan temple of Sree Nar Narayan Dev of 
Ahmedabad and all the temples subordinate thereto are not temples within the 
meaning of the former Act. Their case was that the Swaminarayan sect re- 
presents a distinct and separate religious sect unconnected with the Hindus 
and Hindu religion, and as such, their temples were outside the purview of 
the said Act. On the basis of this main allegation, the appellants claimed a 
declaration to the effect that the relevant provisions of the said Act did not 
apply to their temples. In the alternative, it was urged that the said Act was 
ultra vires. As a consequence of these two declarations, the appellants asked 
for an injunction restraining respondent No. 1 and other non-Satsangi Hari- 
jans from entering the Swaminarayan temple of the Northern Diocese of the 
Swaminarayan sect; and they prayed that an appropriate injunction should be 
tssued directing respondents Nos. 2 and 3 who are the Mahants of the said 
temples to take steps to prevent respondent No. 1 and the other non-Satsangi 
Harijans from entering and worshipping in the said temples. 

Pending these proceedings between the parties, the former Act was amended 
by Bombay Act No. LXXVII of 1948; and later, the Constitution of India 
came into force on January 26, 1950. As a result of these events, the appel- 
lants applied for an amendment of the plaint on November 30, 1950, and the 
said application was granted by the learned trial Judge. In consequence of 
this amendment, the appellants took the plea that their temples were not 
temples within the meaning of the former Act as amended by Act No. LXXVIL 
of 1948; and they urged that the former Act was wlira vires the powers of 
the State of Bombay inasmuch as it was inconsistent with the Constitution 
and the fundamental rights guaranteed therein. It was contended by them 
that the Swaminarayan sect was an institution distinct and different from 
Hindu religion, and, therefore, the former Act as amended could not apply 
to or affect the temples of the said sect. On this additional ground, the appel- 
lants supported the original claim for declarations and injunctions made by 
them in their plaint as it was originally filed. 

This suit was resisted by respondent No. 1. It was urged on his behalf 
that the suit was not tenable at law, on the ground that the Court had no 
jurisdiction to entertain the suit under s. 5 of the former Act. Respondent 
No. 1 disputed the appellants’ right to represent the Satsangis of the Swami- 
narayan sect, and he averred that many Satsangis were in favour of the 
Harijans’ entry into the Swaminarayan temples, even though such Harijans 
were not the followers of the Swaminarayan sect. According to him, the suit 
temples were temples within the meaning of the former Act as amended and 
that non-Satsangi Harijans had a legal right of entry and worship in the said 
temples. The appellant’s case that the former Act was ultra vires, was also 
challenged by respondent No. 1. Respondents Nos. 2 and 3, the Mahants of 
the temples, filed purshis that they did not object to the appellants’ claim, 
while respondent No. 4, the State of Bombay, and respondents Nos. 5 and 6 
filed no written statements. 

On these pleadings, theJgarned trial Judge framed several issues, and parties 
led voluminous documen and oral evidence in support of their respective 
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contentions. After considering this evidence, the learned trial Judge held that 
the suit was maintainable and was not barred under s. 5 of the former Act. 
He found that the former Act was intra vires the legislative powers of the 
Bombay State and did not infringe any fundamental rights of the appellants. 
According to him, the Swaminarayan sect was not distinct and different from 
Hindu religion and as such, the suit temples were temples which were used as 
places of religious worship by the congregation of the Satsang which formed a 
section of the Hindu community. The learned trial Judge, however, came to 
the conclusion that it had not been established that the suit temples were used 
by non-Satsangi Hindus as places of religious worship by custom, usage or 
otherwise, and consequently, they did not come within the meaning of the word 
“temple” as defined by the former Act. Thus, the conclusion of the learned 
trial Judge on this part of the appellants’ case decided the fate of the suit 
in their favour, though findings were recorded by the trial Judge in favour 
of respondent No. 1 on the other issues. In the result, the trial Court passed 
a decree in favour of the appellants giving them declarations and injunctions 
as claimed by them. This judgment was pronounced on September 24, 1951. 

The proceedings in the trial Court were protracted and lasted for nearly 
three years, because interim proceedings which led to certain interlocutory 
orders, were contested between the parties and were taken to the High Court 
on two occasions before the suit was finally determined. 

The decision of the trial Court on the merits was challenged by respondent 
No. 4 and respondent No. 1 who joined in filing the appeal. The appeal thus 
presented by the two respondents was heard by the High Court on March 8, 
1957. At this hearing, two preliminary objections were raised by the appel- 
lants against the competence and maintainability of the appeal itself. It was 
urged that the appeal preferred by respondent No. 4 was not competent inas- 
much as respondent No. 4 had no locus standi to prefer the appeal in view of 
the fact that the former Act in the validity of which respondent No. 4 was 
vitally interested had been held to be valid. This objection was upheld and 
the appeal preferred by respondent No. 4 was dismissed. 

In regard to the appeal preferred by respondent No. 1, the appellants con- 
tended that the Vakalatnama filed on his behalf was invalid and as such, the 
appeal purported to have been preferred on his behalf was incompetent. It 
appears that respondent No. 1 had authorised the Government Pleader to file an 
appeal on his behalf, whereas the appeal had actually been filed by Mr: Daund- 
kar who was then the Assistant Government Pleader. The High Court re- 
jected this objection and held that the technical irregularity on which the ob- 
jection was founded could be cured by allowing the Government Pleader to sign 
the memorandum of appeal presented on behalf of respondent No. 1 and en- 
dorse acceptance of his Vakalatnama. 

Having thus held that the appeal preferred by respondent No, 1 was com- 
petent, the High Court proceeded to consider the merits of the said appeal. 
It was urged before the High Court by respondent No. 1 that the declarations 
and injunctions granted to the appellants could not be allowed to stand in 
view of the Untouchability (Offences) Act, 1955 (Central Act XXII of 1955) 
which had come into force on May 8, 1955, and which had repealed the former 
Act. This contention did not find favour with the High Court, because it took 
the view that the declarations and injunctions granted by the trial Court were 
not based on the provisions of the former Act, but were based on the view 
that. the rights of the appellants were not affected by the said Act. The High 
Court observed that in dealing with the objections raised by respondent No. 1, 
it was unnecessary to consider whether on the merits, the view taken by the 
trial Court was right or not. The only point which was relevant for dis- 
posing of the said objection was to consider whether any relief had been gran- 
ted to the appellants under the provisions of the former Act or not; and since 
the reliefs granted to the appellants were not under any of the said 
provisions, but were in fact based on the view that the provisions of the said 
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Act did not apply to the temples in suit, it could not be said that the said re- 
liefs could not survive the passing of the Untouchability (Offences) Act 1955. 
The High Court, however, noticed that after the trial Court pronounced its 
judgments, the Bombay Legislature had passed the Act (No. XXXI of 1956) 
and respondent No. 1 naturally relied upon the material provisions of this Act 
contained in s. 3. Thus, though the substance of the controversy between the 
parties remained the same, the field of the dispute was radically altered. The 
former Act had given place to the Act and it now became necessary to con- 
sider whether the Act was intra vires, and if yes, whether it applied to the 
temples in suit. Having regard to this altered position, the High Court took 
the view that it was necessary to issue a notice to the Advocate-General under 
O. XXVITI-A of the Code of Civil Procedure. Accordingly, a notice was issued 
to the Advocate-General and the appeal was placed before the High Court on 
March 25, 1957, again. At this hearing, the High Court sent the case back to 
the trial Court for recording a finding on the issue ‘‘whether the Swami- 
narayan temple at Ahmedabad and the temples subordinate thereto are Hindu 
religious institutions within the meaning of Article 25(2)(b) of the Consti- 
tution’’. Both parties were allowed liberty to lead additional evidence on this 
issue. 

After remand, the appellants did not lead any oral evidence, but respondent 
No. 1 examined two witnesses Venibhai and Keshavlal. Keshavlal failed to 
appear for his final cross-examination despite adjournments, even though the 
trial Court had appointed a Commission to record his evidence. Nothing, how- 
ever, turned upon this oral evidence. In the remand proceedings, it was not 
disputed before the trial Court that the temples in suit were public religious 
institutions. The only question which was urged before the Court was whe 
ther they could be regarded as Hindu temples or not. The appellants contend- 
ed that the suit temples were meant exclusively for the followers of the Swami- 
narayan sect; and these followers, it was urged, did not profess the Hindu reli- 
gion. The learned trial Judge, however, adhered to the view already express- 
ed by his predecessor before remand that the congregation of Satsang consti- 
tuted a section of the Hindu community; and so, he found that it was not open 
to the appellants to contend before him that the followers of the Swami- 
narayan sect were not a section of the Hindu community. In regard to the 
nature of the temples, the learned trial Judge considered the evidence adduced 
on the record by both the parties and came to the conclusion that the Swami- 
narayan temples at Ahmedabad and the temples subordinate thereto were 
Hindu religious institutions within the meaning of art. 25(2) (b) of the Con- 
stitution. This finding was recorded by the trial Judge on March 24, 1958. 

After this finding was submitted by the learned trial Judge to the High 
Court, the appeal was taken up for final disposal. On this occasion, it was 
urged before the High Court on behalf of the appellants that the members 
belonging to the Swaminarayan sect did not profess the Hindu religion and, 
therefore, their temples could not be said to be Hindu temples. It was, 
however, conceded on their behalf that in case the High Court came to the 
conclusion that the Swaminarayan sect was not a different religion from Hin- 
duism, the conclusion could not be resisted that the temples in suit would be 
Hindu religious institutions and also places of public worship within the mean- 
ing of s. 2 of the Act. That is how the main question which was elaborately 
argued before the High Court was whether the followers of the Swaminarayan 
sect could be said to profess Hindu religion and be regarded as Hindus or 
not. It was urged by the appellants that the Satsangis who worship at the 
Swaminarayan temple may be Hindus for cultural and social purposes, but 
they are not persons professing Hindu religion, and as such they do not form 
a section, class or sect or denomination of Hindu religion. Broadly stated, the 
case for the appellants was placed before the High Court on four grounds. 
It was argued that Swaminarayan, the founder of the sect, considered him- 
self as the Supreme God, and as such, the sect that believes in the divinity 
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of Swaminarayan cannot be assimilated to the followers of Hindu religion. 
It was also urged that the temples in suit had been established for the wor- 
ship of Swaminarayan himself and not for the worship of the traditional 
Hindu idols, and that again showed that the Satsangi sect was distinct and 
separate from Hindu religion. It was further contended that the sect pro- 
pagated the ideal that worship of any god other than Swaminarayan would 
be a betrayal of his faith; and lastly, that the Acharyas who had been ap- 
pointed by Swaminarayan adopted a procedure of ‘‘Initiation’’ (diksha) which 
showed that on initiation, the devotee became a Satsangi and assumed a dis- 
tinct and separate character as a follower of the sect. 

The High Court has carefully examined these contentions in the light of 
the teachings of Swaminarayan, and has come to the conclusion that it was 
impossible to hold that the followers of the Swaminarayan sect did not pro- 
fess Hindu religion and did not form a part of the Hindu community. In 
coming to this conclusion, the High Court has also examined the oral evid- 
ence on which the parties relied. While considering this aspect of the matter, 
the High Court took into account the fact that in their plaint itself, the ap- 
pellants had described themselves as Hindus and that on the occasion of pre- 
vious censuses prior to 1951 when religion and community used to be indi- 
cated in distinct columns in the treatment of census data, the followers of the 
sect raised no objection to their being described as belonging to a sect pro- 
fessing Hindu religion. 

Having thus rejected the main contention raised by the appellants in chal- 
lenging their status as Hindus, the High Court examined the alternative 
argument which was urged on their behalf in regard to the constitutional 
validity of the Act. The argument was that the material provision of the 
Act was inconsistent with the fundamental rights guaranteed by arts. 25 and 
26 of the Constitution and as such was invalid. The High Court did not feel 
impressed by this argument and felt no difficulty in rejecting it. In the re- 
sult, the finding recorded by the trial Judge in favour of the appellants in 
regard to their status and character as followers of the Swaminarayan sect 
was reversed; inevitably the decree passed by the trial Judge was vacated 
and the suit instituted by the appellants was ordered to be dismissed. It is 
against this decree that the present appeal has been brought to this Court on 
a certificate issued by the High Court. 

Before dealing with the principal point which has been posed at the com- 
mencement of this judgment, it is necessary to dispose of two minor conten- 
tions raised by Mr. V. J. Desai who appeared for the appellants before us. 
Mr. Desai contends that the High Court was in error in treating as com- 
petent the appeal preferred by respondent No. 1. His case is that since the 
said appeal had not been duly and validly filed by an advocate authorised by 
respondent No. 1 in that behalf, the High Court should have dismissed the 
said appeal as being incompetent. It will be recalled that the appeal memo 
as well as the Vakalatnama filed along with it were signed by Mr. Daundkar 
who was then the Assistant Government Pleader; and the argument is that 
since the Vakalatnama had been signed by respondent No. 1 in favour of the 
Government Pl@der, its acceptance by the Assistant Government Pleader was 
invalid and that rendered the presentation of the appeal by the Assistant 
Government Pleader on behalf of respondent No. 1 incompetent. Order XLI, 
r. 1 of the Code of Civil Procedure requires, inter alia, that every appeal 
shall be preferred in the form of a memorandum signed by the appellant or 
his pleader and presented to the Court or to such officer as it appoints in 
that behalf. Order III, r. 4 of the Code relates to the appointment of a 
pleader. Sub-rule (J) of the said rule provides, inter alia, that no pleader 
shall act for any person in any Court unless he has been appointed for the 
purpose by such person by a document in writing signed by. such person. 
Sub-rule (2) adds that every such appointment shall be filed in Court and 
shall be deemed to be in force until determined with the leave of the Court 
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in the manner indicated by it. Technically, it may be conceded that 
the memorandum of appeal presented by Mr. Daundkar suffered from the in- 
firmity that respondent No. 1 had signed his Vakalatnama in favour of the 
Government Pleader and Mr. Daundkar could not have accepted it, though 
he was working in the Government Pleader’s office as an Assistant Govern- 
ment Pleader. Even so, the said memo was accepted by the office of the 
Registrar of the Appellate Side of the High Court, because the Registry re- 
garded the presentation of the appeal to be proper; the appeal was in due 
course admitted and it finally came up for hearing before the High Court. 
The failure of the Registry to invite the attention of the Assistant Govern- 
ment Pleader to the irregularity committed in the presentation of the said 
appeal cannot be said to be irrelevant in dealing with the validity of the con- 
tention raised by the appellants. If the Registry had returned the appeal to 
Mr. Daundkar as irregularly presented, the irregularity could have been im- 
mediately corrected and the Government Pleader would have signed both the 
memo of appeal and the Vakalatnama. It is an elementary rule of justice 
that no party should suffer for the mistake of the Court or its Office. Be- 
sides, one of the rules framed by the High Court on its Appellate Side— 
Rule 95—-seems to authorise an advocate practising on the appellate side of 
the High Court to appear even without initially filing a Vakalatnama in that 
behalf. If an appeal is presented by an advocate without a Vakalatnama 
duly signed by the appellant, he is required to produce the Vakalatnama 
authorising him to present the appeal or to file a statement signed by him- 
self that such Vakalatnama has been duly signed by the appellant in time. 
In this case, the Vakalatnama had evidently been signed by respondent No. 1 
in favour of the Government Pleader in time; and so, the High Court was 
plainly right in allowing the Government Pleader to sign the memo of appeal 
and the Vakalatnama in order to remove the irregularity committed in the 
presentation of the appeal. We do not think that Mr. Desai is justified in 
contending that the High Court was in error in over-ruling the objection 
raised by the appellants before it that the appeal preferred by respondent 
No. 1 was incompetent. 

The next contention which Mr. Desai has urged before us is that s. 3 of the 
Act is ultra vires. Before dealing with this contention, it is relevant to refer 
to the series of Acts which have been passed by the Bombay Legislature 
with a view to remove the disabilities from which the Harijans suffered. A 
brief resume of the legislative history on this topie would be of interest not 
only in dealing with the contention raised by Mr. Desai about the invalidity 
of s. 8, but in appreciating the sustained and deliberate efforts which the 
Legislature has been making to meet the challenge of untouchability. 

In 1938, the Bombay Harijans Temple Worship (Removal of Disabilities) 
Act (No. XI of 1938) was passed. This Act represented a somewhat cau- 
tious measure adopted by the Bombay Legislature to deal with the problem 
of untouchability. It made an effort to feel the pulse of the Hindu commu- 
nity in general and to watch its reactions to the efforts which the Legisla- 
ture may make, to break through the citadel of orthodoxy, apg conquer tradi- 
tional prejudices against Harijans. This Act did not purport to create any 
statutory right which Harijans could enforce by claiming an entry into Hindu 
temples; it only purported to make some enabling provisions which would 
encourage the progressive elements in the Hindu community to help the Legis- 
lature in combating the evil of untouchability. The basic scheme of this Act 
was contained in gs. 3, 4 and 5. The substance of the provisions contained 
in these sections was that in regard to temples, the trustees could by a majo- 
rity, make a declaration that their temples would be open to Harijans not- 
withstanding the terms of instrument of trust, the terms of dedication or 
decree or order of any competent Court or any custom, usage or lew for the 
time being in force to the contrary. Section 3 dealt with making of these 
declarations. Section 4 required the publication of the said declarations in 
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the manner indicated by it; and s. 5 authorised persons interested in the 
temple in respect of which a declaration had been published under s. 4 to 
apply to the Court to set aside the said declaration. If such an application 
is received, the jurisdiction has been conferred on the Court to deal with the 
said application. -Section 5(5) provides that if the Court is satisfied that the 
applicant was a person interested in the temple and that the impugned de- 
claration was shown not to have been validly made, it shall set aside the de- 
claration; if the Court is not so satisfied, it shall dismiss the application, 
Section 5(7) provides that the decision of the Court under sub-s. (5) shall 
be final and conclusive for the purposes of this Act. The Court specially em- 
powered to deal with these applications means the Court of a District Judge 
and includes the High Court in exercise of its Ordinary Original Civil Juris- 
diction. The jurisdiction thus conferred on the Court is exclusive with the 
result that s. 6 bars any Civil Court to entertain any complaint in respect 
of the matters decided by the Court of exclusive jurisdiction purporting to 
act under the provisions of this Act. This Act can be regarded as the first 
step taken by the Bombay Legislature to remove the disability of untouch- 
ability from which Harijans had been suffering. The object of this Act ob- 
viously was to invite co-operation from the majority of trustees in the res- 
pective Hindu temples in making it possible for the Harijans to enter the said 
temples and offer prayers in them. 

Then followed Act No. X of 1947 which was passed by the Bombay Legis- 
lature to provide for the removal of social disabilities of Harijans. This Act 
was passed with the object of removing the several disabilities from which 
Harijans suffered in regard to the enjoyment of social, secular amenities of 
life. Section 8 of this Act declared that notwithstanding anything contained 
in any instrument or any law, custom or usage to the contrary, no Harijan 
shall, merely on the ground that he is a Harijan, be ineligible for office under 
any authority constituted under any law or be prevented from enjoying the 
amenities described by clauses (b)(i) to (vit). The other sections of this Act 
made suitable provisions to enforce the statutory right conferred on the Hari- 
jans by s. 3. 

Next we come to the former Act No. XX XV of 1947. We have already seen 
that when the present plaint was filed by the appellants, they challenged the 
right of the non-Satsangi Harijans to enter the temples under s. 3 of this Act, 
and alternatively, they challenged its validity. This Act was passed to entitle 
the Harijans to enter and perform worship in the temples in the Province of 
Bombay. Section 2(a) of this Act defines a ‘‘Harijan’’ as meaning a member 
of a caste, race or tribe deemed to be a Scheduled caste under the Govern- 
ment of India (Scheduled Castes) Order, 1936. Section 2(b) defines ‘‘Hindus’’ 
as including Jains; s. 2(¢) defines ‘‘temples’’ as meaning a place by whatever 
designation known which i is used as of right by, dedicated to or for the bene- 
fit of the Hindus in general other than Harijans as a place of public religious 
worship; and s. 2(d) defines ‘‘worship’’ as including attendance at a temple 
for the purpose of ‘darshan’ of a deity or deities installed in or within the 
precinets thereof. Section 3 which contains the main operative provision of 
this Act reads thus: 

“Notwithstanding anything contained in the terms of any instruments of trust, the 
terms of dedication, the terms of a sanad, or a decree or order of a competent Court, 
or any custom, usage or law, for the time being in force to the contrary, every temple 
shall be open to Harijans for worship in the same manner and to the same extent as 
to any member of the Hindu community or any section thereof and the Harijans shall 
be entitled to bathe in, or use the waters of any sacred tank, well, spring or water- 
course in the same manner and to the same extent as any member of the Hindu Com- 
munity or any section thereof.” 

Section 4 provides for penalties. Section 5 excludes the jurisdiction of Civil 
Courts to deal with any suit or proceeding if it involves a claim which if 
granted would in any way be inconsistent with the provisions of this Act. 
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Section 6 authorises the police officer not below the rank of Sub-Inspector to 
arrest without warrant any person who is reasonably suspected of having com- 
mitted an offence punishable under this Act. 

Section 2(c) of the former Act was later amended by Act LXXVII of 
1948. The definition of the word ‘‘temple’’ which was thus inserted by the 
amending Act reads thus: 

“‘temple’ means a place, by whatever name known and to whomsoever belonging, 

which is used as a place of religious worship by custom, usage or otherwise by the 
members of the Hindu community or any section thereof and includes all land appur- 
tenant thereto and subsidiary shrines attached to any such place;” 
It will be recalled that after this amended definition was introduced in the 
former Act, the appellants asked for and obtained permission to amend their 
plaint, and it is the claim made in the amended plaint by relation to the new 
definition of the word ‘‘temple’’ that parties led evidence before the trial 
Court. This Act shows that the Bombay Legislature took the next step in 
1947 and made a positive contribution to the satisfactory solutioh of the pro- 
blem of untouchability. It conferred on the Harijans a right to enter temples 
to which the Act applied and to offer worship in them; and we have already 
seen that worship includes attendance at the temple for the purpose of dar- 
shan of a deity or deities in the precincts thereof. 

On January 26, 1950, the Constitution of India came into force, and art. 17 
of the Constitution categorically provided that untouchability is abolished and 
its practice in any form is forbidden. The enforcement of any disability aris- 
ing out of ‘‘untouchability’’ shall be an offence punishable in accordance with 
law. In a sense, the fundamental right declared by art. 17 afforded full justi- 
fication for the policy underlying the provisions of the former Act. 

After the Constitution was thus adopted, the Central Legislature passed the 
Untouchability (Offences) Act, 1955 (No. XXII of 1955). This Act makes a 
comprehensive provision for giving effect to the solemn declaration made by 
art. 17 of the Constitution. It extends not only to places of publice worship, 
but to hotels, places of public entertainment, and shops as defined by s. 2(a), 
(b), (c) and (e). Section 2(d) of this Act defines a ‘‘place of public wor- 
ship” as meaning a place by whatever name known which is used as a place 
of public religious worship or which is dedicated generally to, or is used gene- 
rally by, persons professing any religion or belonging to any religious deno- 
mination or any section thereof, for the performance of any religious service, 
or for offering prayers therein; and includes all lands and subsidiary shrines 
appurtenant or attached to any such place. The sweep of the definitions pre- 
scribed by s. 2 indicates the very broad field of socio-religious activities over 
which the mandatory provisions of this Act are intended to operate. It is not 
necessary for our purpose to refer to the provisions of this Act in detail. It 
is enough to state that ss. 3 to 7 of this Act provide different punishments for 
contravention of the constitutional guarantee for the removal of untouchability 
in any shape or form. Having thus prescribed a comprehensive statutory 
code for the removal of untouchability, s. 17 of this Act repealed twenty-one 
State Acts which had been passed by the several State Legislatures with the 
same object. Amongst the Acts thus repealed are Bombay Acts X of 1947 and 
XXXV of 1947. 

That takes us to the Act—No. XXXI of 1956—with which we are directly 
concerned in the present appeal. After the Central Act XXII of 1955 was 
passed and the relevant Bombay Statutes of 1947 had been repealed by s. 17 
of that Act, the Bombay Legislature passed the Act. The Act is intended to 
make better provisions for the throwing open of places of public worship to 
all classes and sections of Hindus. It is a short Act containing 8 sections. Sec- 
tion 2 which is the definition section is very important; it reads thus: 

“2. In this Act, unless the context otherwise requires,— 

(a) ‘place of public worship’ means a place, whether a temple or by any other 
name called, to whomsoever belonging which is dedicated to, or for the benefit of, or 
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is used generally by, Hindus, Jains, Sikhs or Buddhists or any section or class thereof, 
for the performance of any religious service or for offering prayers therein; and includes 
all lands and subsidiary shrines appurtenant or attached to any such place, and also any 
gacred tanks, wells, springs and water courses the waters of which are worshipped, or 
are used for bathing or for worship; 

(b) ‘section’ or ‘class’ of Hindus includes any division, sub-division, caste, sub- 
caste, sect or denomination whatsoever of Hindus.” 
Section 3 is the operative provision of the Act and it is necessary to read it also: 

“3, Notwithstanding any custom, usage or law for the time being in force, or the 
decree or order of a Court, or anything contained in any instrument, to the contrary, 
every place of public worship which is open to Hindus generally, or to any section or 
class thereof, shall be open to all sections and classes of Hindus; and no Hindu of what- 
soever section or class, shall in any manner be prevented, obstructed or discouraged 
from entering such place of public worship, or from worshipping or offering prayers 
thereat, or performing any religious service therein, in the like manner and to like 
extent as any other Hindu of whatsoever section or class may so enter, worship, pray 
or perform.” 
Section 4(/) provides for penalties for the contravention of the provisions of 
the Act and s. 4(2) lays down that nothing in this section shall be taken to 
relate to offences relating to the practice of ‘‘untouchability’’. Section 5 deals 
with the abetment of offences prescribed by s. 4(1). Section 6 provides inter 
alta, that no Civil Court shall pass any decree or order which in substance would 
in any way be contrary to the provisions of this Act. Section 7 makes offences 
prescribed by s. 4(/) cognisable, and compoundable with the permission of 
the Court; and s. 8 provides that the provisions of this Act shall not be taken 
to be in derogation of any of the provisions of the Untouchability (Offences) 
Act—X XII of 1955—or any other law for the time being in force relating to 
any of the matters dealt with in this Act. That in brief is the outline of the 
history of the legislative efforts to combat and meet the problem of untouch- 
ability and to help Harijans to secure the full enjoyment of all rights guaranteed 
to them by art. 17 of the Constitution. 

Let us now revert to Mr. Desai’s argument that s. 3 of the Act is invalid 
inasmuch as it contravenes the appellants’ fundamental rights guaranteed by 
art. 26 of the Constitution. Section 3 throws open the Hindu temples to all 
classes and sections of Hindus and it puts an end to any effort to prevent or 
obstruct or discourage Harijans from entering a place of public worship or from 
worshipping or offering prayers thereat, or performing any religious service 
therein, in the like manner and to the like extent as any other Hindu of what- 
soever section or class may so enter, worship, pray or perform. The object of 
the section and its meaning are absolutely clear. In the matter of entering the 
Hiuidu temple or worshipping or praying or performing any religious service 
therein, there shall be no discrimination between any classes or sections of 
Hindus, and others. In other words, no Hindu temple shall obstruct a Harijan 
from entering the temple or worshipping in the temple or praying in it or per- 
forming any religious service thercin in the same manner and to the same ex- 
tent as any other Hindu would be permitted to do. . 

Mr. Desai contends that in the temples in suit, even the Satsangi Hindus ar 
not permitted to enter the innermost sacred part of the temple where the idols 
are installed. It is only the Poojaris who are authorised to enter the said 
sacred portion of the temples and do the actual worship of the idols by touching 
the idols for the purpose of giving a bath to the idols, dressing the idols, ofer- 
ing garlands to the idols and doing all other ceremonial rites prescribed by the 
Swaminarayan tradition and convention; and his grievance is that the words 
used in s. 3 are so wide that even this part of actual worship of the idols which 
is reserved for the Poojaris and specially authorised class of worshippers, may 
be claimed by respondent No. 1 and his followers; and insofar as 
such a claim appears to be justified by s. 3 of the Act, it contravenes the provi- 
sions of art. 26(b) of the Constitution. Article 26(b) provides that subject 
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to public order, morality and health, every religious denomination or any sec- 
tion thereof shall have the right to manage its own affairs in matters of reli- 
gion; and so, the contention is that the traditional conventional manner of per- 
forming the actual worship of the idols would be invaded if the broad words 
of s. 3 are construed to confer on uon-Satsangi Harijans a right to enter the 
innermost sanctuary of the temples and seek to perform that part of worship 
which even Satsangi Hindus are not permitted to do. f 

In our opinion, this contention is misconceived. In the first place, it is signi- 
ficant that no such plea was made or could have been made in the plaint, because 
s. 3 of the former Act which was initially challenged by the appellants had 
expressly defined ‘‘worship’’ as including a right to attend a temple for the 
purpose of darshan of a deity or deities in or within the precincts thereof, and 
the cause of action set out by the appellants in their plaint was that they ap- 
prehended that respondent No. 1 and his followers would enter the temple and 
seek to obtain darshan of the deity installed in it. Therefore, it would not be 
legitimate for the appellants to raise this new contention for the first time when- 
they find that the words used in s. 3 of the Act are somewhat wider than the 
words used in the corresponding section of the former Act. 

Besides, on the merits, we do not think that by enacting s. 3, the Bombay 
Legislature intended to invade the traditional and conventional manner in which 
the act of actual worship of the deity is allowed to be performed only by the 
authorised Poojaris of the temple and by no other devotee entering the temple 
for darshan. In many Hindu temples, the act of actual worship is entrusted 
to the authorised Poojaris and all the devotees are allowed to enter the temple 
up to a limit beyond which entry is barred to them, the innermost portion of 
the temple being reserved only for the authorised Poojaris of the temple. If 
that is so, then all that s. 3 purports to do is to give the Harijans the same 
right to enter the temple for ‘darshan’ of the deity as can be claimed by the 
other Hindus. It would be noticed that the right to enter the temple, to wor- 
ship in the temple, to pray in it or to perform any religious service therein 
which has been conferred by s. 3, is specifically qualified by the clause that the 
said right will be enjoyed in the like manner and to the like extent as any 
other Hindu of whatsoever section or class may do. The main object of the 
section is to establish complete social equality between all sections of the 
Hindus in the matter of worship specified by s. 3; and so, the apprehension 
on which Mr. Desai’s argument is based must be held to be misconceived. We 
are, therefore, satisfied that there is no substance in the contention that s. 3- 
of the Act is ultra vires. 

That takes us to the main controversy between the parties. Are the appel- 
lants justified in contending that the Swaminarayan sect is a religion distinct 
and separate from the Hindu religion, and consequently, the temples belong- 
ing to the said sect do not fall within the ambit of s. 3 of the Act? In 
attempting to answer this question, we must inevitably enquire what are 
the distinctive features of Hindu religion? The consideration of this question, 
prima facie, appears to be somewhat inappropriate within the limits of judi- 
cial enquiry in a court of law. It is true that the appellants seek for reliefs 
jn the present litigation on the ground that théir civil rights to manage their 
temples according to their religious tenets are contravened; and so, the Court 
is bound to deal with the controversy as best as it can. The issue raised be- 
tween the parties is undoubtedly justiciable and has to be considered as such; 
but in doing so, we cannot ignore the fact that the problem posed by the issue, 
though secular in character, is very complex to determine; its decision would 
depend on social, sociological, historical, religious and philosophical considera- 
tions; and when it is remembered that the development and growth of Hindu ` 
religion spreads over a large period of nearly 4,000 years, the complexity of 
the problem would at once become patent. 

Who are Hindus and what are the broad features of Hindu religion, that 
must be the first part of our enquiry in dealing with the present controversy 
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between the parties. The historical and etymological genesis of the word 
“Hindu” has given rise to a controversy amongst -indologists; but the view 
generally accepted by scholars appears to be that the word ‘‘Hindu’”’ is de- 
rived from the river Sindhu otherwise ‘known as Indus which flows from the 
Punjab: 

“That part of the great Aryan race”, says Monier Williams, “which immigrated 
from Central Asia, through the mountain passes into India, settled first in the districts 
near the river Sindhu (now called the Indus). The Persians pronounced this word 
Hindu and name their Aryan brethren Hindus. The Greeks, who probably gained their 
first ideas of India from the Persians, dropped the hard aspirate, and called the Hindus 
"Indoi’’2 

The Encyclopaedia of Religion and Ethics, Vol. VI, has deseribed ‘‘Hin- 
duism’’ as the title applied to that form of religion which prevails among the 
vast majority of. the present population of the Indian Empire (p. 686). As 
Dr. Radhakrishnan has observed: 

“The Hindu civilization is so called, since its original founders or earliest followers 
occupied the territory drained by the Sindhu (the Indus) river system corresponding to 
the North-West Frontier Province and the Punjab. This is recorded in the Rig Veda, 
the oldest of the Vedas, the Hindu scriptures which give their name to this period of 
Indian hisory. The people on the Indian side of the Sindhu were called Hindu by the 
Persian and the later western invaders’! 


That is the genesis of the word ‘‘Hindu’’. 

When we think of the Hindu religion, we find it difficult, if not impossible, 
to define Hindu religion or even adequately describe it. Unlike other reli- 
gions in the world, the Hindu religion does not claim any one prophet; it 
does not worship any one God; it does not subscribe to any one dogma; it 
does not believe in any one philosophic concept; it does not follow any one set 
of religious rites or performances; in fact, it does not appear to satisfy the 
narrow traditiona] features of any religion or creed. It may broadly be de- 
scribed as a way of life and nothing more. 

Confronted by this difficulty, Dr. Radhakrishnan realised that ‘‘to many 
Hinduism seems to be a name without any content. Is it a museum of beliefs, 
a medley of rites, or a mere map, a geographical expression?’’> Having posed 
these questions which disturbed foreigners when they ‘think of Hinduism, 
Dr. Radhakrishnan has explained how Hinduism has steadily absorbed the 
customs and ideas of peoples with whom it has come into contact and has thus 
been able to maintain its supremacy and its youth. The term ‘Hindu’, 
according to Dr. Radhakrishnan, had originally a territorial and not a credal 
significance. It implied residence in a well-defined geographical area. Abori- 
ginal tribes, savage and half-civilized people, the cultured Dravidians and the 
Vedic Aryans were all Hindus as they were the sons of the same mother. The 
Hindu thinkers reckoned with the striking fact that the men and women 
dwelling in India belonged to different communities, worshipped different gods, 
and practised different rites4 (Kurma Purana). 

Monier Williams has observed that 

“it must be borne in mind that Hinduism is far more than a mere form of theism 
resting on Brahmanism, It presents for our investigation a complex congeries of creeds 
and doctrines which in its gradual accumulation may be compared to the gathering to- 
gether of the mighty volume of the Ganges, swollen by a continual influx of tributary 
rivers and rivulets, spreading itself over an ever-increasing area of country, and finally 
resolving itself into an intricate Delta of tortuous streams and jungly marshes... The 
Hindu religion is a reflection of the composite character of the Hindus, who are not one 
people but many. It is based on the idea of universal receptivity. It has ever aimed 
at accommodating itself to circumstances, and has carried on the process of adaptation 

1 “Hinduism” by Monier Williams, p. 1. 3 Ibid, p. 11. 


2 “The Hindu View of Life’ by Dr. 4 Thbid, p. 12. 
Radhakrishnan, p, 12. 
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through more than three thousand years. It has first borne with and then, so to speak, 
swallowed, digested, and assimilated something from all creeds”. 

. We have already indicated that the usual tests which can be applied in rela- 
tion to any recognised religion or religious creed in the world turn out to be 
inadequate in dealing with the problem of Hindu religion. Normally, any 
recognised religion or religious creed subscribes to a body of set philosophic 
concepts and theological beliefs. Does this test apply to the Hindu religion? 
In answering this question, we would base ourselves mainly on the exposition 
of the problem by Dr. Radhakrishnan in his work on Indian Philosophy.® 
Unlike other countries, India can claim that philosophy in ancient India was 
not an auxiliary to any other science cr art, but always held a prominent 
position of independence. The Mundaka Upanisad speaks of Brahma-vidya or 
the science of the eternal as the basis of all sciences, ‘sarva-vidya-pratistha’. 
According to Kautilya, ‘‘Philosophy”’ is the lamp of all the sciences, the means 
of performing all the works, and the support of all the duties. ‘‘In all the 
fleeting centuries of history’’, says Dr. Radhakrishnan, 


“in all the vicissitudes through which India has passed, a certain marked identity is 

visible. It has held fast to certain psychological traits which constitute its special 
heritage, and they will be the characteristic marks of the Indian people so long as they 
are privileged to have a separate existence”. 
The history of Indian thought emphatically brings out the fact that the deve- 
lopment of Hindu religion has always been inspired by an endless quest of the 
mind for truth based on the consciousness that truth has many facets. Truth 
is one but wise men describe it differently.6* The Indian mind has, consistent- 
ly through the ages, been exercised over the problem of the nature of god- 
head, the problem that faces the spirit at the end of life, and the inter-rela- 
tion between the individual and the universal soul. 


“If we can abstract from the variety of opinion”, says Dr. Radhakrishnan, “and 
observe the general spirit of Indian thought, we shall find that it has a disposition to 
interpret life and nature in the way of monistic idealism, though this tendency is so 
plastic, living and manifold that it takes many forms and expresses itself in even 
mutually hostile teachings”.” 

The monistic idealism which can be said to be the general distinguishing 
feature of Hindu Philosophy has been expressed in four different forms: 
(1) Non-dualism or Advaitism; (2) Pure monism; (3) ‘Modified monism; and 
(4) Implicit monism. It is remarkable that these different forms of monistic 
idealism purport to derive support from the same Vedic and Upanishadic 
texts. Shankar, Ramanuja, Vallabha and Madhva all based their philosophic 
concepts on what they regarded to be the synthesis between the Upanishads, 
the Brahmasutras and the Bhagvad Gita. Though philosophic concepts and 
principles evolved by different Hindu thinkers and philosophers varied in many 
ways and even appeared to conflict with each other in some particulars, they 
all had reverence for the past and accepted the Vedas as the sole foundation 
of the Hindn philosophy. Naturally enough, it was realised by Hindu reli- 
gion from the very beginning of its career that truth was many-sided and 
different views contained different aspects of truth which no one could fully 
express. This knowledge inevitably bred a spirit. of tolerance and willingness 
to understand and appreciate the opponent’s point of view. That is how ‘‘the 
several views set forth in India in regard to the vital philosophie concepts 
are considered to be the branches of the self-same tree. The short cuts and 
blind alleys are somehow reconciled with the main road of advance to the 
truth’’.8 When we consider this broad sweep of the Hindu philosophie con- 
cepts, it would be realised that under Hindu philosophy, there is no scope for 
ex-communicating any notion or principle as heretical and rejecting it as such. 

5 “Religious Thought & Life in India’ b 6a = agar 
Monier Williams. p. 8T. i sa afent aaf i 

6 “Indian Philosophy” by Dr. Radha- 7 Ibid, p. 32. 
krishnan, Vol. I, pp. 22-23. 8 Ibid, p. 48. 
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Max Muller, who was a great oriental scholar of his time, was impressed by 
this comprehensive and all-pervasive aspect of the sweep of Hindu philosophy. 
Referring to the six systems known to Hindu philosophy, Max Muller observed : 

“The longer I have studied the various systems, the more have I become impressed 
with the truth of the view taken by Vijnanabhiksu and others that there is behind the 
variety of the six systems a common fund of what may be called national or popular 
philosophy, a large manasa (lake) of philosophical thought and language far away in 
the distant North and in the distant past, from which each thinker was allowed to draw 


no 


for his own purposes”. P 


Beneath the diversity of philosophie thoughts, concepts and ideas expressed 
by Hindu philosophers who started different philosophic schools, lie certain 
broad concepts which can be treated as basic. The first amongst these basic 
concepts is the acceptance of the Veda as the highest authority in religious 
and philosophie matters. This concept necessarily implies that all the systems 
claim to have drawn their principles from a common reservoir of thought en- 
shrined in the Veda. The Hindu teachers were thus obliged to use the heritage 
they received from the past in order to make their views readily understood. 
The othe: basic eoncept which is common to the six systems of Hindu philo- 
sophy is that 

“ell of them accept the view of the great world rhythm. Vast periods of creation, 
maintenance and dissolution follow each other in endless succession. This theory is not 
inconsistent with belief in progress; for it is not a question of the movement of the world 
reaching its goal times without number, and being again forced back to its starting- 
point... It means that the race of man enters upon and retravels its ascending path of 
realization. This interminable succession of world ages has no beginning”. 

Tt may also be said that all the systems of Hindu philosophy believe in rebirth 
and pre-existence. 

“Our life is a step on a road, the direction and goal of which are lost in the infinite. 
On this road, death is never an end or an obstacle but at most the beginning of new 
steps.” 

Thus, it is clear that unlike other religions and religious creeds, Hindu religion 
is not tied to any definite set of philosophic concepts as such. 

Do the Hindus worship at their temples the same set or number of gods? 
That is another question which can be asked in this connection; and the 
answer to this question again has to be in the negative. Indeed, there are 
certain sections of the Hindu community which do not believe in the worship 
of idols; and as regards those sections of the Hindu community which believe 
in the worship of idols, their idols differ from community to community and 
it cannot be said that one definite idol or a definite number of idols are wor- 
shipped by all the Hindus in general. In the Hindu Pantheon the first gods 
that were worshipped in Vedic times were mainly Indra, Varuna, Vayu and 
Agni. Later, Brahma, Vishnu and Mahesh came to be worshipped. In course 
of time, Rama and Krishna secured a place of pride in the Hindu Pantheon, 
and gradually as different philosophic concepts held sway in different sects 
and in different sections of the Hindu community, a large number of gods 
were added, with the result that today, the Hindu Pantheon presents the spee- 
tacle of a very Jarge number of gods who are worshipped by different sections 
of the Hindus. 

The development of Hindu religion and philosophy shows that from time to 
time saints and religious reformers attempted to remove from the Hindu 
thought and practices elements of corruption and superstition and that led to 
the formation of different sects. Buddha started Buddhism; Mahavir founded 
Jainism; Basava became the founder of Lingayat religion, Dnyaneshwar and 
Tukaram initiated the Varakari cult; Guru Nanak inspired Sikhism; Daya- 

9 “Bix Systems of Indian Philosophy”, krishnan, Vol, IT. p. 26. 
by Max Muller, pi xvii. 11 Tbid. p. 27. 

10 “Indien Philosophy”, by Dr. Radha- 
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nanda founded Arya Samaj, and Chaitanya began Bhakti cult; and as a result 
of the teachings of Ramakrishna and Vivekananda, Hindu religion flowered in- 
to its most attractive, progressive and dynamic form. If we study the teach- 
ings of these saints and religions reformers, we would notice an amount of 
divergence in their respective views; but underneath that divergence, there is 
a kind of subtle indescribable unity which keeps them within the sweep of the 
broad and progressive Hindu religion. 

There are some remarkable features of the teachings of these saints and reli- 
gious reformers. All of them revolted against the dominance of rituals and 
the power of the priestly class with which it came to be associated; and all 
of them proclaimed their teachings not in Sanskrit which was the monopoly of 
the priestly class, but in the languages spoken by the ordinary mass of people 
in their respective regions. 

Whilst we are dealing with this broad and comprehensive aspect of Hindu 
religion, it may be permissible to enquire what, according to this religion, is 
the ultimate goal of humanity? It is the release and freedom from the un- 
ceasing cycle of births and rebirths; Moksha or Nirvana, which is the ultimate 
aim of Hindu religion and philosophy, represents the state of absolute absorp- 
tion and assimilation of the individual soul with the infinite. What are the 
means to attain this end? On this vital issue, there is great divergence of 
views; some emphasise the importance of Gyan or knowledge, while others extol 
the virtues of Bhakti or devotion; and yet others insist upon the paramount 
importance of the performance of duties with a heart full of devotion and 
mind inspired by true knowledge. In this sphere again, there is diversity of 
opinion, though all are agreed about the ultimate goal. Therefore, it would be 
inappropriate to apply the traditional tests in determining the extent of the 
jurisdiction of Hindu religion. It can be safely described as a way of life 
based on certain basic concepts to which we have already referred. 

Tilak faced this complex and difficult problem of defining or at least deserib- 
ing adequately Hindu religion and he evolved a working formula which may 
be regarded as fairly adequate and satisfactory. Said Tilak: 

“Acceptance of the Vedas with reverence; recognition of the fact that the means or 
ways to salvation are diverse; and realisation of the truth that the number of gods to 
be worshipped is large, that indeed is the distinguishing feature of Hindu reljgion” Ya 
This definition brings out succinctly the broad distinctive features of Hindu 
religion. It is somewhat remarkable that this broad sweep of Hindu religion 
has been eloquently described by Toynbee. Says Toynbee: 

“When we pass from the plane of social practice to the plane of intellectual out- 
look, Hinduism too comes out well by comparison with the religions and ideologies of 
the South-West Asian group. In contrast to these Hinduism has the same outlook 
as the pre-Christian and pre-Muslim religions and philosophies of the Western half of 
the old world. Like them, Hinduism takes it for granted that there is more than one 
valid approach to truth and to salvation and that these different approaches are not 
only compatible with each other, but are complementary”. 

The Constitution-makers were fully conscious of this broad and comprehen- 
sive character of Hindu religion; and so, while guaranteeing the fundamental 
right to freedom of religion, Explanation II to art. 25 has made it clear that 
in sub-s. (b) of cl. (2), the reference to Hindus shall be construed as includ- 
ing a reference to persons professing the Sikh, Jaina or Buddhist religion, and 
the reference to Hindu religious institutions shall be construed accordingly. 

Consistently with this constitutional provision, the Hindu Marriage Act, 
1955; the Hindu Succession Act, 1956; the Hindu Minority and Guardianship 
Act, 1956; and the Hindu Adoptions and Maintenance Act, 1956, have extend- 
ed the application of these Acts to all persons who can be regarded as Hindus 
in this broad and comprehensive sense. Section 2 of the Hindu Marriage Act, 
le yagi AAT eT | B.G. Tilak’s © Qitarahasya”, 

areara fia 
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for instance, provides that this Act applies— 

(a) to any person who is a Hindu by religion in any of its forms or developments, 
including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya 
Samaj, 

(b) to any person who is a Buddhist, Jaina, or Sikh by religion, and 

(c) to any other person domiciled in the territories to which this Act extends who 
is not a Muslim, Christian, Parsi or Jew by religion, unless it is proved that any such 
person would not have been governed by the Hindu law or by any custom or usage as 
part of that law in respect of any of the matters dealt with herein if this Act had not 
been passed. ; ; 

The same provision is made in the other three Acts to which we have just 
referred. 

It is in the light of this position that we must now proceed io consider 
whether the philosophy and theology of Swaminarayan show that the school of 
Swaminarayan constitutes a distinct and separate religion which is not a part 
of Hindu religion. Do the followers of the said sect fall outside the Hindu 
brotherhood, that is the crux of the problem which we have to face in the 
present appeal. In deciding this question, it is necessary to consider broadly 
the philosophic and theological tenets of Swaminarayan and the characteristics 
which marked the followers of Swaminarayan who are otherwise known as 
Satsangis. 

In dealing with this aspect of the problem, it would be safe to rely upon the 
data furnished by Monier Williams in his book ‘‘Religious thought and life in 
India’? (1883). It is hardly necessary to emphasise that Monier Williams 
played a very important role in explaining the religious thought and life in 
India to the English-speaking world outside India. 

“Having been a student of Indian sacred literature for more than forty years”, 

observed Monier Williams “and having twice travelled over every part of India, from 
Bombay to Calcutta, from Cashmere to Ceylon, I may possibly hope to make a dry sub- 
ject fairly attractive without any serious sacrifice of scientific accuracy, while at the 
same time it will be my earnest endeavour to hold the scales impartially between anta- 
gonistic religious systems and as far as possible to do justice to the amount of truth 
that each may contain” (p. 1). 
It is a remarkable tribute to the scholarship of Monier Williams and of his 
devotion to the mission which he had undertaken that though his book was 
written as early as 1888, it is still regarded as a valuable source of informa- 
tion in dealing with problems connected with the religious thought and life in 
India. 

Let us then refer briefly to the life story of Swaminarayan, for that would 
help us to understand and appreciate the significance of his philosophie and 
religious teachings. The original name of Swaminarayan was Sahajananda. 
By birth, he was a high-caste Brahman. He was born at Chapai, a village 120 
miles to the North-west of Lucknow, about the year 1780. He was born to 
Vaishnava parents, but early in his career he was ‘‘disgusted with the manner 
of life of the so-called followers of Vallabhacharya, whose precepts and prac- 
tice were utterly at variance, and especially with the licentious habits of the 
Bombay Maharajas’’. He was then determined to denounce these irregula- 
rities and expose the vices that had crept into the lives of the Bombay Maha- 
rajas. Swaminarayan was a celibate and he ‘‘lived an ascetical, yet withal a 
large-hearted and philanthropic, life’? and he showed a great aptitude for 
learning. In 1800, he left his home and placed himself under the protection 
of the chief Guru, named Ramananda Swami at a village within the jurisdic- 
tion of the Junagarh Nawab. When Ramananda Swami removed to Ahmeda- 
bad in 1804, Sahajananda followed him. Soon Sahajananda collected around 
him a little band of disciples, which rapidly grew ‘‘into an army of devoted 
adherents”. That naturally provoked the wrath of the orthodox Brahmans 
and magnates of Ahmedabad who began to persecute him. That drove Saha- 
jananda to Jetalpur, 12 miles south of Ahmedabad, which became the focus of 
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a great religious gathering. Thousands of people were attracted by this young 
religious teacher who now took the name of Swaminarayan. Swaminarayan 
then retired to the secluded village of Wartal, where he erected a temple to 
Narayana (otherwise Krishna, or Vishnu, as the Supreme Being) associated 
with the goddess Lakshmi. From this central scene of his religions activities, 
Swaminarayan mounted a strong crusade against the licentious habits of the 
gurus of the Vallabhacharya sect. His watchword was ‘‘devotion to Krishna 
with observance of duty and purity of life”. The two principal temples of 
the Swaminarayan sect are at Wartal, which is about four miles to the west 
of the Baroda railway station, and at Ahmedabad. 

In about 1826-27, a formal constitution of the sect appears to have been pre- 
pared; it is known as the ‘Lekh’ or the document for the apportionment of 
territory (Deshvibhaga Lekh). By this document, Swaminarayan divided India 
into two parts by a notional line running from Calcutta to Navanagar and 
established dioceses, the northern one with the temple of Nar Narayan at 
Ahmedabad, and the southern one which included the temple of Lakshmi- 
narayan at Wartal. To preside over these two dioceses Swaminarayan adop- 
ted his two nephews Ayodhyaprasad and Raghuvir respectively. Subordinate 
to these Gadis and the principal temples, two score large temples and over a 
thousand smaller temples scattered all over the country came to be built in 
due course, 

The constitution of the Swaminarayan sect and its tenets and practices are 
collected in four different scriptures of the faith, viz. (1) the ‘‘Lekh’’ to 
which we have just referred; (2) the ‘‘Shikshapatri’’ which was originally 
written by Swaminarayan himself in about 1826 A.D., the original manu- 
script does not appear to be available, but the Shikshapatri was subsequently 
rendered into Sanskrit verses by Shatanandswami under the directions of 
Swaminarayan himself. This Sanskrit translation is treated by the followers 
of Swaminarayan as authentic. This book was later translated into Gujarati 
by another disciple named Nityanand. This Shikshapatri is held in high re- 
verence by the followers of the faith as a prayer book and it contains sum- 
mary of Swaminarayan’s instructions and principles which have to be follow- 
ed by his disciples in their lives; (3) the ‘‘Satsangijiwan’’ which consists of 
five parts and is written in Sanskrit by Shatanand during the lifetime of 
Swaminarayan. This work gives an account of the life and teachings of Swami- 
narayan. It appears to have been completed in about 1829. Shikshapatri 
has been bodily incorporated in this work; (4) the ‘‘Vachanamrit’’ which is 
a collection of Swaminarayan’s sermons in Gujarati. This appears to have 
been prepared between 1822 and 1830. Swaminarayan died in 1830. 

It is necessary at this stage to indicate broadly the principles which Swami- 
narayan preached and which he wanted his followers to adopt in life. These 
principles have been succinctly summarised by Monier Williams. It is in- 
teresting to recall that before Monier Williams wrote his Chapter on Swami- 
narayan sect, he visited the Wartal temple in company with the Collector of 
Kaira on the day of the Purnima, or full moon of the month of Karttik which 
is regarded as the most popular festival of the whole year by the Swami- 
narayan sect. On the occasion of this visit, Monier Williams had long dis- 
cussions with the followers of Swaminarayan and he did his best to ascertain 
the way Swaminarayan’s principles were preached and taught and the way 
they were practised by the followers of the sect. We will now briefly re- 
produée some of the principles enunciated by Swaminarayan. 

“The killing of any animal for the purpose of sacrifice to the gods is forbidden by 
me. Abstaining from injury is the highest of all duties. No flesh meat must ever he 
eaten, no spiritious or vinous liquor must ever be drunk, not even as medicine, My 
male followers should make the vertical mark (emblematical of the footprint of Vishnu 
or Krishna) with the round spot inside it (symbolical of Lakshmi) on their foreheads. 
Their wives should only make the circular mark with red powder or saffron. Those 
who are initiated into the proper worship of Krishna should always wear on their necks 
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two rosaries made of Tulsi wood, one for Krishna and the other for Radha. After 
engaging in mental worship, let them reverently bow down before the pictures of 
Radha and Krishna, and repeat the eight-syllabled prayer to Krishna (Sri-Krishna saranam 
mama, ‘Great Krishna is my soul’s refuge’) as many times as possible. Then let them 
apply themselves to secular affairs. Duty (Dharma) is the good practice which is 
enjoined both by the Veda (Sruti) and by the law (Smriti) founded on the Veda. Devo- 
tion (Bhakti) is intense love for Krishna accompanied with a due sense of his glory. 
Every day all my followers should go to the Temple of God, and there repeat the names 
of Krishna. The story of his life should be listened to with the great reverence, and hymns 
in his praise should be sung on festive days. Vishnu, Siva, Ganapati (or Ganesa), Parvati, 
and the Sun; these five deities should be honoured with worship. Narayana and Siva 
should be equally regarded as part of one and same Supreme Spirit, since both have 
been declared in the Vedas to be forms of Brahma. On no account let it be supposed 
that difference in forms (or names) makes any difference in the identity of the deity. 
That Being, known by various names—such as the glorious Krishna, Param Brahma, 
Bhagwan, Purushottama—the cause of all manifestations, is to be adored by us as our 
one chosen deity. The philosophical doctrine approved by me is the Visishtadvaita (of 
Ramanuja), and the desired heavenly abode is Goloka [sic]. There to worship Krishna and 
be united with him as the Supreme Soul ts to be considered salvation. The twice-born 
should perform at the proper seasons, and according to their means, the twelve purifil- 
catory rites (sanskara), the (six) daily duties, and the Sraddha offerings to the spirits 
of departed ancestors. A pilgrimage to the Tirthas, or holy places, of which Dvarika 
(Krishna’s city in Gujarat) is the chief, should be performed according to rule. Alms 
giving and kind acts towards the poor should always be performed by all. A tithe of 
one’s income should be assigned to Krishna; the poor should give a twentieth part. 
Those male and females of my followers who will act according to these directions shall 
certainly obtain the four great objects of all human desires—religious merit, wealth, 
pleasure, and beatitude”’.¥ 


The Gazetteer of the Bombay Presidency has summarised the teachings em- 
bodied in the Shikshapatri in this way: 

“The book of precepts strictly prohibits the destruction of animal life; promiscuous 
intercourse with the other sex; use of animal food and intoxicants, liquors and drugs on 
any occasion, suicide, theft and robbery; false accusation against a fellow-man; blas- 
phemy; partaking of food with low caste people; castepollution; company of atheists and 
heretics, and other practices which might counteract the effect of the founder’s teachings’”.“ 
It is interesting to notice how a person is initiated into the sect of Satsangis. 
The ceremony of initiation is thus described in the Gazetteer of the Bombay 
Presidency : 

“The ceremony of initiation begins with the novice offering a palmful of water which 
he throws on the ground at the feet of the Acharya saying: I give over to Swami Sahaja- 
nand my mind, body, wealth, and sins of (all) births, ‘Man’ tan, dhan, and janmana pap. 
He is then given the sacred formula ‘Sri Krishna twam gatirmama’, Shri Krishna thou art 
my refuge. The novice then pays at least half a rupee to the Acharya. Sometimes the 
Acharya delegates his authority to admit followers as candidates for regular discipleship, 
giving them the Panch Vartaman, formula forbidding lying, theft, adultery intoxication 
and animal food. But a perfect disciple can be made only after receiving the final formula 
from one of the two Acharyas. The distinguishing mark, which the disciple is then allowed 
to make on his forehead, is a vertical streak of Gopichandan clay or sandal with a round 
redpowder mark in the middle and a necklet of sweet basil beads”.* 


Now that we have seen the main events in the life and career of Swami- 
narayan and have examined the broad features of his teachings, it becomes very 
easy to decide the question as to whether the Swaminarayan sect constitutes a 
distinct and separate religion and cannot be regarded as a part of Hindu reli- 

18 “Religious Thought and Life in India”, p. 537. 
by Monier Williams, pp. 155-58, 15 Gazetteer of the Bombay Presidency, 
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gion. In our opinion, the plea raised by the appellants that the Satsangis 
who follow the Swaminarayan sect form a separate and distinct community 
different from the Hindu community and their religion is a distinct and sepa- 
rate religion different from Hindu religion, is entirely misconceived. Philo- 
sophically, Swaminarayan is a follower of Ramanuja, and the esence of his 
teachings is that every individual should follow the main Vedie injunctions of 
a good, pious and religious life and should attempt to attain salvation by the 
path of devotion to Lord Krishna. The essence of the intiation lies in giving 
the person initiated the secret ‘Mantra’ which is: ‘‘Lord Krishna, thou art 
my refuge; Lord Krishna, I dedicate myself to thee’. Acceptance of the 
Vedas with reverence, recognition of the fact that the path of Bhakti or devo- 
tion leads to Moksha, and insistence on devotion to Lord Krishna unambigous- 
ly and unequivocally proclaim that Swaminarayan was a Hindu saint who was 
determined to remove the corrupt practices which had crept into the lives of 
the preachers and followers of Vallabhacharya, and who wanted to restore the 
Hindu religion to its original glory and purity. Considering the work done 
by Swaminarayan, history will not hesitate to accord him the place of honour 
in the galaxy of Hindu saints and religious reformers who by their teachings, 
have contributed to make Hindu religion ever-alive, youthful and vigorous. 

It is, however, urged that there are certain features of the Satsangi fol- 
lowers of Swaminarayan which indicate that the sect is a different community 
by itself and its religion is not a part of Hindu religion. It is argued that 
no person becomes a Satsangi by birth and it is only by initiation that the status 
of Satsangi is conferred on a person. Persons of other religions and Harijans 
can join the Satsangi sect by initiation. Swaminarayan himself is treated as 
a god and in the main temple, worship is offered to Swaminarayan pre-emi- 
nently; and that, it is argued, is not consistent with the accepted notions of 
Hindu religion. Women can take Diksha and become followers of Swami- 
narayan though Diksha to women is given by the wife of the Acharya. Five 
vows have to be taken by the followers of the Satsang, such as abstinence 
from drinking, from non-vegetarian diet, from illegal sexual relationship, 
from theft and from inter-pollution. Separate arrangements are made for 
Darshan for women, special scriptures are honoured and special teachers are 
appointed to worship in the temples. Mr. Desai contends that having regard 
to all these distinctive features of the Swaminarayan sect, it would be difficult 
to hold that they are members of the Hindu community and their temples are 
places of public worship wihin the meaning of s. 2 of the Act. 

We are not impressed by this argument. Even a cursory study of the growth 
and development of Hindu religion through the ages shows that whenever a 
suint or a religious reformer attempted the task of reforming Hindu religion 
and fighting irrational or corrupt practices which had crept into it, a sect was 
born which was governed by its own tenets, but which basically subscribed to 
the fundamental notions of Hindu religion and Hindu philosophy. It has 
never been suggested that these sects are outside the Hindu brotherhood and 
the temples which they honour are not Hindu temples, such as are contem- 
plated by s. 3 of the Act. The fact that Swaminarayan himself is worshipped 
in these temples is not inconsistent with the belief which the teachings of 
Bhagvad-Gita have traditionally created in all Hindu minds. According to 
the Bhagvad-Gita, whenever religion is on the decline and irreligion is in the 
ascendance, God is born to restore the balance of religion and guide the des- 
tiny of the human race towards salvation.1° The birth of every saint and 
religious reformer is taken as an illustration of the principle thus enunciated 
by Bhagvad-Gita; and so, in course of time, these saints themselves are honour- 
ed, because the presence of divinity in their lives inevitably places them on 
the high pedestal of divinity itself. Therefore, we are satisfied that none of 
the reasons on which. Mr. Desai relies, justifies-his contention that the view 
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taken by the High Court is not right. 

It is true that the Swaminarayan sect gives Diksha to the followers of other 
religions and as a result of such initiation, they become Satsangis without 
losing their character as the followers of their own individual religions. This 
fact, however, merely shows that the Satsang philosophy preached by Swami- 
narayan allows followers of other religions to receive the blessings of his teach- 
ings without insisting upon their forsaking their own religions. The fact that 
outsiders are willing to accept Diksha or initiation, is taken as an indication 
of their sincere desire to absorb and practise the philosophy of Swaminarayan 
and that alone.is held to be enough to confer on them the benefit of Swami- 
narayan’s teachings. The fact that the sect does not insist upon the actual 
process of proselytising on such occasions, has really no relevance in deciding 
the question as to whether the sect itself is a Hindu sect or not. In a sense, 
this attitude of the Satsang sect is consistent with the basic Hindu religious 
and philosophic theory that many roads lead to God. Didn’t the Bhagvad- 
Gita say: ‘‘Even those who profess other religions and worship their gods in 
the manner prescribed by their religion, ultimately worship me and reach 
me’’.’7 Therefore, we have no hesitation in holding that the High Court was 
right in coming to the conclusion that the Swaminarayan sect to which the 
appellants belong is not a religion distinct and separate from Hindu religion, 
and consequently, the temples belonging to the said sect do fall within the 
ambit of s. 2 of the Act. 

The present suit began its career in 1948 and it was the result of the appel- 
lants’ apprehension that the proclaimed and publicised entry of the non- 
Satsangi Harijans would constitute a violent trespass on the religious tenets 
and beliefs of the Swaminarayan sect. The appellants must, no doubt, have 
realised that if non-Satsangi Hindus including Harijans enter the temple 
quietly without making any public announcement in advance, it would be diffi- 
cult, if not impossible, to bar their entry; but since respondent No. 1 publicly 
proclaimed that he and his followers would assert their right of entering the 
temples, the appellants thought occasion had arisen to bolt the doors of the 
temples against them; and so, they came to the Court in the present proceed- 
ings to ask for the Court’s command to prevent the entry of respondent No. 1 
and his followers. 

It may be conceded that the genesis of the suit is the genuine apprehension 
entertained by the appellants; but as often happens in these matters, the said 
apprehension is founded on superstition, ignorance and complete misunder- 
standing of the true teachings of Hindu religion and of the real significance 
of the tenets and philosophy taught by Swaminarayan himself. 

While this litigation was slowly moving from Court to Court, mighty events 
of a revolutionary character took place on the national scene. The Constitu- 
tion came into force on January 26, 1950 and since then, the whole social and 
religious outlook of the Hindu community has undergone a fundamental change 
as a result of the message of social equality and justice proclaimed by the 
Indian Constitution. We have seen how the solemn promise enshrined in 
art. 17 has been gradually, but irresistibly, enforced by the process of law 
assisted by enlightened publie conscience. As a consequence, the controversy 
raised before us in the present appeal has today become a matter of mere 
academic interest. We feel confident that the view which we are taking on 
the merits of the dispute between the parties in the present appeal not only 
accords with the true legal position in the matter, but it will receive the spon- 
taneous approval and response even from the traditionally conservative ele- 
ments of the Satsang community whom the appellants represent in the present 
litigation. In conclusion, we would like to emphasise that the right to enter 
temples which has been vouchsafed to the Harijans by the impugned Act in 
substance symbolises the right of Harijans to enjoy all social amenities and 
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rights, for let it always be remembered that social justice is the main foun- 
dation of the democratic way of life enshrined in the provisions of the Indian 
Constitution. 
The result is, the appeal fails and is dismissed with costs. 
Appeal dismissed. 


Present: The Hon’ble Mr. A. K. Sarkar, Chief Justice, Mr. Justice J. R. Mudholkar and 
Mr. Justice R. S. Bachawat. 


RAMPRASAD DAGADURAM v. VIJAYKUMAR MOTILAL 
- HIRAKHANWALA.® 
Indian Limitation Act (IX of 1908), Sec. 22—Civil Procedure Code (Act V of 1908), 
O. I, r. 1(1) & (2)—New plaintiff or defendant substituted after institution of suit 
—Applicability of s. 22, Indian Limitation Act. 


Section 22 of the Indian Limitation Act, 1908, makes no distinction between 
sub-r. (1) and sub-r. (2) of O. I, r. 10 of the Civil Procedure Code, 1908. The section 
in express terms applies whenever a new plaintiff or a new defendant is substitu- 
ted after thelinstitution of a suit. 

Subodini Debi v. Cumar Ganoda Kant Roy Bahadur’ and Ravji v. Mahadev} dis- 
approved. 

Ramsebuk v. Ramlall Koondoo® and Meyappa Chetty v. Supramanian Chetty‘ re- 
ferred to. 3 


Tam facts are stated at 62 Bombay Law Reporter 222. 


8. T. Desai, with J. B. Dadachanji, for the appellant. 
Sarjoo Prasad, with B. P. Singh and Naunit Lal, for respondents Nos. 1 and 2. 
Ganpat Rai, for respondent No, 4. 


Sarkar C.J. This appeal arises out of a suit filed by the respondent Vijay 
Kumar against the appellant on February 9, 1954, to enforce a mortgage. The 
plaint stated that the appellant executed the mortgage on December 13, 1934, 
in favour of Tarabai, the proprietor of the firm of Narayandas Chunilal, and 
that the amount secured on it became due on December 13, 1943. Vijay Kumar 
claimed that he was adopted by Tarabai on July 16, 1948, as a son to her 
deceased husband Motilal Hirakhanwala and became entitled to enforce the 
mortgage as her sole heir on her death on April 23, 1952. After setting out > 
the particulars of the mortgage, Vijay Kumar asked for a deeree for fore- 
closure. In his written statement the appellant admitted the mortgage but 
denied that Vijay Kumar had been adopted by Tarabai and stated that she had 
died leaving as her heirs three daughters, Rajkumari, Premkumari and Mahabal- 
kumari, the mother of Vijay Kumar. Besides denying Vijay Kumar’s right to 
enforce the mortgage, the appellant took various other defences to the action 
to which it is unnecessary for the purpose of this appeal to refer. 

The learned District Judge who heard the suit, held that the adoption of 
Vijay Kumar had not been established and on that ground alone he dismissed 
it, having rejected the other defences raised by the appellant. Vijay Kumar 
appealed against that judgment to the High Court of Hyderabad but that 
appeal was on a subsequent reorganisation of States, transferred to the High 
Court of Bombay. Thereafter on November 3, 1958, Vijay Kumar made an 
application in the appeal. for an order adding his mother Mahabalkumari as a 
co-plaintiff with him as she was willing to be so added, and her sisters Raj- 
kumari and Premkumari ‘‘who were not available for joining in the suit as 
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plaintiffs’, as defendants. He also sought permission to add a new paragraph 
to the plaint, in which after reiterating his right to enforce the mortgage as the 
adopted son of Motilal and Tarabai, he stated, ‘‘In case, however, the plaintiff’s 
adoption is held not to be proved or not to be valid, the estate of Motilal and 
Tarabai Hirakhanwala and of M/s. Narayandas Chunilal will vest in Tarabai’s 
three daughters, viz. Rajkumari, Premkumari and Mahabalkumari’’. The pra- 
yers in the plaint were also sought to be amended by asking that the decree 
sought might be passed in favour of Vijay Kumar and Mahabalkumari. 

The appellant opposed this application but it was allowed by the High Court. 
The records of the appeal were, thereafter, reconstituted by adding Mahabal- 
kumari as an appellant and Rajkumari and Premkumari as respondents and 
amending the plaint as sought. Premkumari filed a written statement deny- 
ing the adoption of Vijay Kumar and his right to enforce the mortgage. Raj- 
kumari never appeared in the proceedings arising out of the suit. The appeal 
was thereafter heard by the High Court and allowed. The High Court refused 
to go into the question of adoption and passed a preliminary mortgage decree 
for foreclosure in favour of Mahabalkumari, Rajkumari and Premkumari and 
further directed that the suit as brought by Vijay Kumar would stand dismis- 
sed. The present appeal has been brought by the original defendant against 
this judgment of the High Court under a certificate granted by it. 

I think that Mr. S. T. Desai for the appellant was right when he said that 
the order adding parties could not be supported. The High Court purported 
to make the order under sub-r. (J) of r. (10) of O. I of the Code of Civil 
Procedure. We were not called upon by counsel to consider any other 
provision. That sub-rule, however, cannot justify the order, for it only 
permits addition of a plaintiff and does not provide for the addition of a de- 
fendant while the order directs addition of both a plaintiff and two defendants, 
Was it then properly made in so far as it added a plaintiff? I do not think so. 
The addition of Mahabalkumari as a plaintiff could not be made under the 
sub-rule unless it’ was necessary for the determination of the real matter in 
dispute. Now, adding her as a plaintiff would have availed nothing unless 
Rajkumari and Premkumari were also added as defendants, and that could not 
be done under the sub-rule. No decree could have been passed in her favour 
alone if the case of adoption failed, for she would then be entitled to the mort- 
gagee’s right along with her sisters. The addition of Mahabalkumari as plain- 
tiff only would have been futile; it would not have helped in the decision of 
any matter in dispute. 

Now, sub-r. (2) of O. I, r. (10) permits the addition of both plaintiffs and 
defendants in certain circumstances. The order however was not sought to 
be justified under that provision and there was good reason for it. It was 
eonceded—and in my opinion rightly—that in view of s. 22 of the Limita- 
tion Act, the suit as regards the parties added under this sub-rule had to be 
ceemed to have been instituted when they were added. ‘This was also the 
view expressed by the High Court. Now, it is not in dispute that a suit filed 
on the date when the three sisters were added, to enforce the mortgage would 
have been barred. We may add that there is authority for the view that even 
the addition of defendants alone may attract the bar of limitation: see Ram- 
doyal v. Junmenjoy Coondoo;1 Guruwvayya v. Dattatraya.2 I think that the 
addition of Rajkumari and Premkumari as defendants was of the kind con- 
sidered in these cases. Therefore, it would have been futile to add any of the 
parties under this sub-rule. In view of the bar of limitation, such addition 
would not have resulted in any decree being passed and, therefore, the addition 
should not have been ordered. I am, however, not to be understood as holding 
that apart from the difficulty created by s. 22 the order could have been pro- 
perly passed under the sub-rule. I have the gravest doubts if it could. It is 
unnecessary to discuss the matter further. 
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The High Court, relying on Ravji v. Mahadev, expressed the view that 
when a party is added under sub-r. (J) of O. I, r. (10), s. 22 of the Limitation 
Act does not apply and no bar of limitation arises. No other reason was 
given by the High Court or suggested by counsel in this Court to avoid the 
bar of limitation imposed by s. 22. If the bar operated, no addition of parties 
could, of course, be made. As I am of opinion that the order could not be 
justified by the terms of that sub-rule, it is not really necessary for me to 
consider this question of limitation. I wish however to observe that, as at 
present advised, I am not at all sure that s. 22 does not apply to an addition 
of parties under sub-r. (7) of r. (10) of O. I. There is no principle to support 
such a view. Nor do I think that Ravji’s case clearly expresses it. All that 
it held—and that too in the judgment of one of the learned Judges only—was 
that when in a suit by a benamidar the real owner is added, it was really the 
original suit that was continued. Obviously, the learned Judge thought that 
he was dealing with a case where there was no real addition of parties. It 
would seem that that is not the case where an order under the sub-rule is 
made. That would be a case like that of a correction of a misdescription of 
a party for which a resort to the sub-rule would not be necessary: Purushottam 
Umedbhai & Co. v. M/s. Manilal & Sons.4 Then again Ravji’s case does not 
seem to have-been approved in later Bombay cases: see e.g., Krishnaji v. Han- 
maraddi.§ Further Ravji’s case would not support the order in hand if my 
reading of it is correct. The present is not a case of a continuation of the 
original suit. Here parties were added to press their own rights which are in 
conflict with and antagonistic to those which were being pressed in the suit as 
originally framed. I do not consider it necessary to pursue this matter further 
on the present occasion. 

It is then said that in the present case there was no substantial addition 
of parties as the original suit was in the capacity of a proprietor of the firm 
of Narayandas Chunilal and all that was done was to add persons who might 
be the real proprietors. This was said in order to get out of the bar of limi- 
tation by showing that it was the original suit that was continued in spite 
of the addition of parties. There seems to be authority for the view that when 
a suit is filed in a representative capacity, if it turns out to be doubtful whether 
that capacity existed or had continued, the proper representative or the owner, 
as the case may be, might be added even after the date when the suit would 
be barred. I will assume that the cases lay down the law correctly, but they 
do not, in my view, afford any assistance in the present case. First, a suit 
by a person claiming to be the sole owner of the properties of a business carried 
on in a firm name, as Vijay Kumar’s suit was, is not a suit in a representative 
capacity; he represents no one but himself. A firm is not a legal entity which 
could or had to be represented by any one else. As is well-known; a firm 
means only the partners taken together. There is no such thing as the capa- 
city of a proprietor of a firm; the capacity of a proprietor of a firm is only 
the proprietor’s individual capacity. Secondly, no authority has been brought 
to our notice which shows that if parties are added with a claim which is anta- 
gonistic to the claim of the original plaintiff in the suit, as has happened here, 
that would still be a case where the original suit should be deemed to have 
been continued. 

It may be that if the suit had initially been filed in the form in which it 
stood after the amendment, it would have been a good suit, as to which how- 
ever I do not say anything on the present occasion. If it were so, that would 
have been under the other provisions of the Code permitting joinder of parties 
and perhaps also of causes of action when instituting a suit, none of which 
was or could be pressed for our consideration. These provisions are ‘‘merely 
permissive and relate to what the plaintiff might do if he is so minded’’: Sri 
Mahant Prayaga Doss v. The Board of Commissioners for Hindu Religious 
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Endowments, Madras. That is not the case where addition of parties is sought 
under O. I, r. (10) sub-rr. (J) and (2); such additions can only be made 
under the provisions of these sub-rules only. 

For these reasons, I think that the order adding parties is insupportable. 
If that order goes, as it should, the decree which is in favour of the added 
parties cannot: stand, for they are then strangers to the suit. As there is no 
decree in favour of Vijay Kumar and as in fact the suit considered as brought 
by him has been dismissed by both the Courts below—by the High Court with 
his tacit approval—and there is no appeal by him, this appeal must be allow- 
ed. In this view of the matter, I do not feel called upon to deal with the other 
grounds advanced by Mr. Desai.- 

I would allow the appeal and set aside the judgment of the High Court 
and restore that of the trial Court. The appellant will not get the costs in 
any of the Courts below or this Court. 


Baowawat J. On December 18, 1984, the appellant executed a mortgage 
in favour of one Tarabai, widow of Motilal Hirakhanwala. Tarabai had three 
daughters, Mahabalkumari, Rajkumari and Premkumari. On July 16, 1948, 
Tarabai is said to have adopted Vijay Kumar as a son to her deceased hus- 
band. Vijay Kumar is the natural son of Mahabalkumari. On April 23, 1952, 
Tarabai died. On February 10, 1954, Vijay Kumar claiming to be the adopted 
son and heir of Tarabai instituted a suit for foreclosure of the mortgage exe- 
cuted in her favour. The appellant contested the suit. On December 30, 1955, 
the District Judge, Aurangabad dismissed the suit, holding that Vijay Kumar 
was not the adopted son and heir of Tarabai. Vijay Kumar preferred an 
appeal to the former High Court of Hyderabad. After the reorganisation of 
States, the appeal was transferred to the Bombay High Court. On an appli- 
cation made by Vijay Kumar on November 3, 1958, the High Court on Novem- 
ber 4, 1958, made an order for addition of Mahabalkumari as plaintiff and 
Rajkumari and Premkumari as defendants to the suit and for consequential 
amendments of the plaint. After the addition of the parties, the appeal came 
up for final disposal before the High Court. At the hearing of the appeal, 
the respondents submitted that the question whether Vijay Kumar was the 
adopted son of Tarabai should not be decided in this litigation and a decree 
should be passed in favour of the added parties on the footing that they were 
the heirs of Tarabai. The High Court accepted this submission, set aside the 
finding of the trial Court on the question of the adoption of Vijay Kumar, 
dismissed the suit as brought by him and directed the trial Court to pass the 
usual preliminary decree in favour of Mahabalkumari, Rajkumari and Prem- 
kumari. The High Court held that the mortgage money fell due on February 
9, 1948, and the suit being instituted within 12 years from this date, was not 
barred by limitation. The appellant now appeals to this Court on a certificate 
granted by the High Court. The main question in- this appeal is whether the 
claim of Mahabalkumari, Rajkumari and Premkumari to enforce the mortgage 
is barred by limitation. 

The mortgage deed dated December 13, 1934 provided that the mortgage 
money would be payable in annual instalments within a period of nine Fasli 
years, and in the event of non-payment of five instalments, the mortgagee 
would be entitled to recover the entire mortgage money. The appellant did 
not pay any of the instalments. The High Court rightly held that the deed 
gave the mortgagee an option to enforce the mortgage in the event of non- 
payment of five instalments. It was open to the mortgagee not to exercise 
this option. As the mortgagee did not exercise the option, the mortgage money 
fell due on the expiry of nine years, that is to say, on February 9, 1943, and 
limitation commenced to run from this date. 

On December 18, 1934, when the mortgage was executed and on February 
9, 1943, when the mortgage money fell due, the Hyderabad Limitation Act 


6 (1927) I.L.R. 50 Mad. 34. 


24 . THE BOMBAY LAW REPORTER. [VOL LXtx, 


was in force. By art. 183 of the Hyderabad Limitation Act, the period of limi- 
tation for a suit by a mortgagee for foreclosure was thirty years from the date 
when the money secured by the mortgage became due. But as from April 1, 
1951, the Hyderabad Limitation Act was repealed and the Indian Limitation 
Act, 1908, was extended to the State of Hyderabad by the: Part B States 
(Laws) Act (Act ITI of 1951). Prima facie, the Indian Limitation Act, 1908, 
which was in force on the date of the institution of the suit was the law of 
limitation applicable to the suit. On behalf of the respondents, it was argued 
that by reason of the proviso to s. 6 of the Part B States (Laws) Act, 1951, 
art. 133 of the Hyderabad Limitation Act continued to apply to the suit. 
There is no substance in this contention. The respondents had no vested right 
in the law of procedure for enforcement of the mortgage. They did not acquire 
under art. 133 of the Hyderabad Limitation Act any right or privilege as 
contemplated by the proviso to s. 6 of the Part B States (Laws) Act, 1951. 
No doubt, art. 132 of the Indian Limitation Act, 1908 abridged the period of 
limitation for the enforcement of the mortgage. But this abridgment did not 
impair or take away any vested right. Section 30 of the Indian Limitation 
Act, 1908, inserted by the Part B States (Laws) Act, 1951 made suitable 
provision safeguarding vested rights in cases where the period prescribed was 
shorter than that prescribed by the corresponding law previously in force in 
the Part B State. 7 fae ma ay 

It was argued on behalf of the respondents that art. 147 of the Indian 
Limitation Act applied to the suit. We are unable to accept this contention. 
In Vasudeva Mudaliar v. Shrinivasa Pillai,’ the Privy Council held that art. 
147 applied only to an English mortgage as defined in the Transfer of Pro- 
perty Act before its amendment in 1929, as, in respect of such a mortgage 
only, the mortgagee could sue for ‘‘foreclosnre or sale.” That decision has 
never been questioned and we see no ground for differing from it. The deed 
dated December 13, 1934, created an anomalous mortgage and conferred a right 
of foreclosure only upon the mortgagee. The mortgagee had no right to sue for 
sale in the alternative. The present suit was for foreclosure only, and was 
governed by art. 182 and not art. 147. The suit would be barred by limitation 
if it were instituted on November 4, 1958, when Mahabalkumari, Rajkumari 
and Premkumari were added as parties to the suit. The question is whether 
the suit should be regarded as having been instituted on November 4, 1958 
having regard to s. 22(1) of the Indian Limitation Act, 1908. Section 22(/) 
reads: 

“Where, after the institution of a suit, a new plaintiff or defendant is substituted 
or added, the suit shall, as regards him, be deemed to have been instituted when he 
‘was #0 made a party.” 

Admittedly, the name of the original plaintiff is not a misdescription of the 
names of Tarabai’s daughters. This is also not a case where a wrong defen- 
dant has been sued as representing the estate of a deceased person and subse- 
quently the real representative is added as a defendant. Nor is this a case 
where a wrong plaintiff has sued in a representative capacity and the person 
whom he intended to represent was subsequently added as a plaintiff. This is 
a case where the original plaintiff sued in his own right and on his own behalf. 
No doubt, Vijay Kumar claimed the right to enforce the mortgage as the legal 
representative of Tarabai. But he made this claim on his own behalf and not 
as representing the daughters of Tarabai. Mahabalkumari must be regarded 
as a new plaintiff and Rajkumari and Premkumari must be regarded as new 
defendants and by reason of s. 22(/) the suit must as regards them be deemed 
to have been instituted when they were made parties. 

In Meyappa Chetty v. Supramanian Chetty,* the Privy Council had occa- 
sion to consider the similar provisions of s. 22 of the Straits Settlements 
Ordinance No. 6 of 1896, which read: 


1 (1907) L.R. 34 I.A, 186, s.c, 9 Bom. L.R. 2 (1918) L.R. 43 I.A. 113, 121, s.e. 18 Bom, 
1104, L.R. 642, 
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“,..When, after the institution of a suit, a new plaintiff or defendant is substituted 
or added, the suit Shall as regards him be deemed to have been instituted when he 
was so'made a party.. 

Construing this ee Lord Parker of Weddington observed: 

“Their Lordships are of opinion that s. 22 contemplates cases in which a suit is 
defective by reason of 'the person or one of the persons in whom the right of suit is 
vested not being before the Court. Section 138 of the Civil Procedure Code provides 
against the defeat of a suit on this ground and enables the proper party to be added 
or substituted. If A is the right person to sue, it would be clearly wrong to allow 
him, for the sake of avoiding the Limitation Ordinance to take advantage of a suit 
improperly instituted by B.” 

Similarly, in this case the daughters of Tarabai cannot, for the purpose of 
avoiding the Limitation Act, take advantage of the suit improperly instituted 
by Vijay Kumar. 

In Subodini Debi v. Cumar Ganoda Kant Roy Bahadur,’ the Calcutta High 
Court held that there was a difference between substituting a new person as 
plaintiff under s. 27 of the Code of Civil Procedure, 1882 and the addition of 
a new person as defendant under s. 32 of the Code and that the change of 
parties as plaintiffs did not affect the question of limitation. This decision was 
followed by Parsons, J. in Ravji v. Mahadev.+ But the learned Judges de- 
ciding those cases did not refer to a. 22 of the Indian Limitation Act, 1877, 
and they appear to have completely overlooked that section. Section 29, makes 
no distinction between sub-r. (J) and sub-r. (2) of O. I, r. 10. The section in 
express terms applies whenever a new plaintiff or a new defendant i is substituted 
after the institution of a suit. 

The Court has power to add a new plaintiff at any stage of the suit, and 
in the absence of a statutory provision like s. 22 the suit would be regarded 
as having been commenced by the new plaintiff at the time when it was first 
instituted. But the policy of s. 22 is to prevent this result, and the effect of 
the section is that the suit must be regarded as having been instituted by the 
new plaintiff when he is made a party, see Ramsebuk v. Ramlall Koondoo® 
The rigour of this law has been mitigated by the proviso to s. 21(/) of the 
Indian Limitation Act, 1968, which enables the Court on being Satisfied that 
the omission to include a new plaintiff or a new defendant was due to a mis- 
take made in good faith, to direct that the suit as regards such plaintiff or 
defendant shall be deemed to have been instituted on any earlier date. Un- 
fortunately, the proviso to s. 21(/) of the Indian Limitation Act, 1963, has 
no application to this case, and we have no power to direct that the suit should 
be deemed to have been instituted on a date earlier than November 4, 1958. 

It follows that as regards Mahabalkumari, Rajkomari and Premkumari the 
suit must be regarded as instituted on November 4, 1958. As far as they are 
concerned, the suit is barred by limitation and no decree can be passed in 
their favour. The decree passed by the High Court in their favour cannot be 
sustained and must be set aside. 

We think that the High Court had power to join Mahabalkumari as a party 
plaintiff under O. I, r. 10 of the Code of Civil Procedure and to join Rajkumari 
and Premkumari as defendants under O. I, r. 10(2) and to allow consequen- 
tial amendments of the plaint under O. VI, r. 17. But having regard to the 
bar of limitation, the added parties are not entitled to obtain any relief. 

So far as Vijay Kumar is coneerned, the suit as brought by him was dis- 
missed by the High Court. There is no appeal by him. On his behalf, it was 
not contended that we should exercise in his favour our powers under O. XLI, 
r. 33 of the Code of Civil Procedure, or that we should set aside the decree of 
dismissal of the suit against him and remand the case to the High Court for 
decision of the question whether he is the adopted son and heir of Tarabai. 
Even if such prayer were made, on the facts of this case we would not be 


3 (1887) LL.R. 14 Cal. 400. 5 (1881);L.L.R. 6 Cal. 815, 823-825. 
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inclined to exercise our powers under O. XLI, r.-38 and to set aside the decree 
of the High Court as to the dismissal of the ‘suit against him. 

In the result, the appeal is allowed, the decree passed by the High Court 
in favour of respondents Nos. 2, 3 and 4, Mahabalkumari, Rajkumari and Prem-, 
kumari is set aside, and the decree of the trial Court dismissing the suit is 
restored. The suit is dismissed. We direct that the parties will pay and bear 
their own costs in this Court and in the Courts below. 

Appeal allowed. 


Present: Mr. Justice K.N. Wanchoo, Mr. Justice J.C. Shah and Mr. Justice S.M. Sikri. 


CHUNILAL VITHALDAS v. MOHANLAL MOTILAL PATEL.* 
Saurashtra Rent Control Act (Sau. XXII of 1951), Sec. 28(1)—Civil Procedure Code 
(Act V of 1908), Sec. 100—Whether in second appeal under s. 28 of Act questions 
which cannot be raised in appeal under s. 100 of Code can be raised—‘Second 
appeal’, meaning of expression in Code—Rent received from structure how to be 
determined. 


A second appeal under s, 28 of the Saurashtra Rent Control Act, 1951, may be enter- 
tained by the High Court within the limits prescribed by s. 100 of the Civil Procedure 
Code, 1908, and it is not open to the parties to demand reappraisal of the evidence 
by the High Court on the ground that the District Court has erred in its view of 
the evidence. 3 è 

The expression “second appeal” in the Civil Procedure Code means an appeal 
to a High Court from the decision in a civil suit or proceeding of a first appellate 
Court subordinate to the High Court. 

Doshibai v. Suleman, overruled. 
Union of India v. Mohindra Supply Company, referred to. 

Rent received from a structure is determined not merely by the nature of the 
structure and the amenities provided thereby, but also by the situation and the 
amenities provided by the land on which the structure stands. A building when 
let out forms a composite unit with the land on which it stands, and the rent re- 
ceived from the building cannot be wholly attributed to the building. 


Bishan Narain, with J. P. Mehta, S. N. Prasad, J. B. Dadachanji, O. C. 
Mathur and Ravinder Narain, for the appellant. 
R. M. Hazarnavis, with K. D. Hathi and Atiqur Rehman, for the respondent. 


Sman J. Respondent in this appeal is the owner of a building used as a 
cinematograph theatre. By a registered deed dated December 23, 1960, the 
appellant obtained a lease of the theatre at a monthly rental ọf Rs. 1,801. The 
appellant applied under s. 11 of the Saurashtra Rent .Control Act XXII of 
1951—hereinafter called ‘the Act’—for an order fixing the standard rent of the 
theatre. He submitted that the rent stipulated to be paid under the lease was 
“excessive, exorbitant and improper” and that the standard rent of the theatre, 
having regard to its situation and size and the amenities provided therein, 
could not exceed Rs. 350 per mensem. The respondent by his written state- 
ment submitted that the rent stipulated under the lease was reasonable. 

The Court of first instance fixed the standard rent of the whole theatre at 
Rs. 1,030-12-0 being the one-twelfth of the gross return at 6 per cent. on the 
cost of construction of the theatre and the cost of furniture installed therein. 
But the learned Judge held that the respondent had not delivered to the appel- 
lant possession of the basement and of a part of the building which was intend- 
ed to be used for a restaurant, and on that account reduced the standard rent 
payable by the appellant by Rs. 220. 

Against the order of the Civil Judge, the respondent preferred an appeal 
under s. 28(/) of the Act to the District Court, Gohilwad, and the appellant 


*Decided, April 15, 1966. Civil Appeal No. 1 ©{1965] VI G.L.R. 342, 
427 of 1964, 2 [1962] 3 S.O.R. 497. 
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preferred cross-objections to the order appealed from. The District Court 
agreed with the trial Court that the cost of construction of the building and 
cost of the furniture was Rs. 2,06,150, and held that standard rent should be 
fixed on the basis of a return of 7 per cent. of the cost of the building and 
furniture, and on that footing computed the standard rent at Rs. 1,200 per 
mensem. The District Court further held that possession of the space re- 
served for a restaurant was delivered to the appellant and since about June 1952 
it was in the appellant’s occupation. It was however common ground between 
the parties that possession of the cellar was not delivered by the respondent to 
the appellant. It was the case of the respondent that the cellar was not in- 
cluded in the premises let out. It was the case of the appellant that it was so 
included. On the view that the cellar was not included in the tenancy, the 
District Court directed that standard rent of the premises in the occupation 
of the appellant be fixed at Rs. 1,150 per mensem. 

Against the order of the District Court, second appeal No. 552 of 1959 pre- 
ferred by the appellant to the High Court of Judicature at Bombay was by 
order dated March 30, 1959, dismissed under O. XLI,.r. 11(/), of the Code of 
Civil Procedure. The respondent also preferred an appeal to the High Court. 
For reasons which we are unable to ascertain this appeal was not made ready 
for hearing before the Bombay High Court and on reorganisation of the State 
of Bombay that appeal was transferred to the High Court of Gujarat and wa 
yet informed at the Bar that the appeal is now pending before that High 

ourt. 

Against the order of the Bombay High Court dismissing his appeal, the 
appellant has appealed to this Court. 

It is somewhat unfortunate that the appeal filed by the respondent has been 
admitted to the file and is to be heard on the merits, while the appeal filed by 
the appellant was summarily dismissed. Counsel for the appellant submitted 
that we should set aside the order of the High Court of Bombay, since a second 
appeal under s. 28 of the Act lay to the High Court on a question of fact as 
well as of law, and as there was ‘‘voluminous evidence’’ on the record which 
had to be considered in determining the appropriate standard rent, the High 
Court of Bombay committed a grave error in summarily dismissing the appeal. 
We are unable to agree with that plea. 

Section 28(1) of the Act provides: 

“Notwithstanding anything contained in any law, but subject to the provisions of 
the Provincial Small Cause Court Act, as adapted and applied to the State of Saurashtra, 
an appeal shall lie from a decree or order made by a Civil Judge or a Munsiff exercising 
jurisdiction under section 27 to the District Court and a second appeal to the High Court.” 
It was said that the expression ‘‘second appeal’’ in s. 28(/) of the Act means 
an appeal from an appellate decree, but restrictions imposed by s. 100 of the 
Code of Civil Procedure upon the power of the High Court are not attracted 
to a ‘‘second appeal’’ under s. 28 of the Act. Ordinarily, says counsel for the 
appellant, an appellate Court is competent to examine the correctness of the 
decision appealed from on the ground that the decision is erroneous in point 
of law or fact, and in the absence of any express provision to the contrary, 
restrictions imposed on the power of the High Court under one statute cannot 
be imported merely because of similarity of nomenclature, when exercising 
jurisdiction under another statute unless those restrictions are imposed by ex- 
press enactment or necessary intendment. It was said that the State of Sau- 
rashtra has not imposed restrictions upon the power of the High Court in deal- 
ing with a second appeal under s. 28 of the Act, and the High Court was com- 
petent and was indeed bound to entertain all objections to the correctness of 
the judgment appealed from. 

It ig true that in the body of s. 100 of the Code of Civil Procedure the 
Legislature has not used the expression ‘‘second appeal’’. That expression 
however occurs in the marginal note of s. 100 and in the text of ss. 101, 102 
and 103. Section 101 is enacted to make explicit what is clearly implied in 
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s. 100 Code of Civil Procedure; s. 102 prohibits second appeals from decrees 
in certain classes of suits; and s. 103 confers power upon the High Court 
to determine questions of fact in certain conditions. It is clear, therefore, that 
the expression ‘‘second appeal’’ in the Code means an appeal to a High Court 
from the decision in a civil suit or proceeding of a first appellate Court sub- 
ordinate to the High Court. 


Section 27 of the Act does not confer any special jurisdiction upon the 
Courts described therein, for the Act creates no new rights; it only seeks to 
regulate the rights and obligations of landlords and tenants in respect of certain 
classes of tenancies in urban areas. The disputes directed to be dealt with 
under the Act are essentially disputes of a civil nature: and the Courts in- 
vested with power under s. 27 of the Act have to adjudicate upon the disputed 
rights in the light of the special provisions and not by the Transfer of Pro- 
perty Act and the Contract Act. The Act has again merely declared that a 
second appeal will lie to the High Court against decrees or orders passed by 
the Courts exercising jurisdiction under s. 27, but thereby the essential cha- 
racter of a second appeal under the Code is not altered. The procedure in 
the trial of suits, applications and proceedings under the Act is the procedure 
prescribed by the Code of Civil Procedure, except where it is otherwise pro- 
vided expressly or by clear implication. It is true that certain orders con- 
templated to be made under the Act determining rights and obligations of the 
parties are made appealable under s. 28, though such orders are not appeal- 
able under the Code, but that is not a ground for holding that the Legislature 
intended to confer upon litigants a right of second appeal unhampered by the 
restrictions imposed by s. 100 of the Code. 


In Doshibai v. Suleman’ a single Judge of the Gujarat High Court, follow- 
ing an unreported judgment of that Court in Nagardas Harichand v. Modi 
Mohanlal? observed that in a second appeal under the Act correctness of the 
decision of the District Court on questions of fact was liable to be canvassed 
in the High Court. For reasons already mentioned, we are unable to agree 
with the view that in a second appeal under s. 28 of the Act, questions which 
may not be raised in an appeal under s. 100 of the Code of Civil Procedure 
may be raised. : 

It is true that in Union of India v. Molundra Supply Companys this Court 
held that by providing in s. 39(2) of the Arbitration Act, 1940, that ‘‘no 
second appeal shall lie from an order passed in appeal under this section’’, it 
was intended to prohibit an appeal under the Letters Patent. But the Court 
reached that conclusion because of the scheme of the Arbitration Act. The 
Legislature having prohibited a second appeal, under the Arbitration Act 
obviously the limits of the power which the Court could exercise if such an 
appeal were entertained could not fall to be determined in that case. 

Section 11 of the Act does not contemplate that the decision of the Court 
determining standard rent shall be incorporated into a decree of the Court, and 
by s. 28 of the Act a second appeal lies to the High Court against an order 
determining standard rent. The orders which determine on the merits, rights 
and obligations of the parties arising out of the relation of landlord .and 
tenant, may have serious consequences, and the Legislature has conferred a 
right of appeal to the party aggrieved by those orders. But the right of 
appeal on that account is not released from the restrictions which are attracted 
by its very nature. We are of the view that a second appeal under s. 28 of 
the Act may be entertained by the High Court within the limits prescribed by 
s. 100 of the Code of Civil Procedure, and it is not open to the parties to de- 
mand reappraisal of the evidence by the High Court on the ground that the 
District Court has erred in its view of the evidence. The High Court of 
Bombay was apparently of the view that no question of law arose in the appeal, 


“1° [1965] VI G.L.R. 342. decided on Sept.21 ,1964( Unrep. Gujarat) 
2 - (1964) Second Appeal No. 381 of 1960, 3 [1962] 3 8.0.R. 497. 
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me it was competent to dismiss the appeal under O. XLI, r. 11(/) of the 
ode. 

It was then urged that the judgment of the District Court proceeded upon 
misconception of the evidence on the record, and on that account a second 
appeal would lie within the limits prescribed by s. 100 of the Code of Civil 
Procedure. It was said that in computing the cost of construction, the appel- 
late Court had taken into consideration several items of expenditure which 
may not properly enter into the cost of construction. According to the books 
of account of the respondent the total cost incurred by the respondent was 
Rs. 2,11,790-5-0. This amount included the cost of transport of miscellaneous 
items, pan bidi, tips, distribution of sweets, and Puja totalling Rs. 8,855-15-3. 
The trial Judge was of the view that certain miscellaneous items were not 
allowable in the computation of the total cost of the building and he held that 
an amount of Rs. 5,640-5-0 should be disallowed and with that view the appel- 
late Court agreed. We do not think that the Courts below committed any 
error of law or misconceived the evidence in holding that only Rs. 5,640-5-0 
be disallowed out of the total cost of construction on the ground that they 
could not reasonably enter the computation. 

It was then said that the Courts below committed an error in taking into con- 
sideration the whole price paid by the respondent for the land and building 
purchased by him, The appellant (respondent) had purchased for Rs. 30,701 
an area of land together with houses thereon and had demolished the houses 
and had erected the theatre in respect of which this dispute has arisen. The 
houses had, it appears, been let out and rent was being received by the owner. 
It was urged by the appellant that the rent should be capitalised and the value 
of the land determined by deducting from the price paid by the respondent 
such capitalised value of the structure. But that would be a wholly faulty 
method of valuation. Rent received from a structure is determined not mere- 
ly by the nature of the structure and the accommodation provided thereby, 
but also by the situation and the amenities provided by the land on which the 
structure stands. A building when let out forms a composite unit with the 
Jand on which it stands, and the rent received from the building cannot be 
wholly attributed to the building. The respondent purchased the property 
with a view to pull down the houses thereon and to put up a building adapted 
for use as a cinematograph theatre. It is true that some rent was recovered 
from the tenants before the structures were pulled down. But since the res- 
pondent purchased the land and the buildings for putting up a new building 
thereon, he may reasonably be regarded as having paid for the property pur- 
chased the value of the land and of the debris of the superstructures. The 
debris which by sale fetched Rs. 9,171-3-0 has been given credit for in arriving 
at the total cost of the theatre. 

It is also worthy of note that one Masataram a consulting architect esti- 
mated the cost of the structure to be Rs, 2,35,777-1-2 at the rates prevailing in 
1950. He stated that the prices prevailing in 1954 when he gave’ evidence 
were a little lower than the prices prevailing in 1950, ‘‘though in respect of 
certain items the prices may have gone up.” The trial Court and the District 
Court regarded his evidence as reliable, but having regard to the fact that in 
constructing the theatre the respondent had used some second-hand material, 
the Courts ‘below held that the cost of the structure was truly shown by the 
accounts of the respondent, and that conclusion must be accepted. 

It is then urged that ordinarily in towns like Bombay, Ahmedabad and 
Poona standard rent is ‘determined as equivalent to one-twelfth of the gross 
return on the sum invested by the landlord at the rate of 8.66 per cent, on 
the cost of the building, and at the rate of 6 per cent. on the value of the 
land, and since the gross rate includes municipal taxes which vary between 25 
per cent. to 33.33 per cent. of the letting value standard rent is considered as 
reasonable if it fetches to the landlord 44 per cent. per annum on the valus 
of the land and 54 per cent. on the cost of building. It is true that in the 
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city of Bhavnagar no municipal taxes and rates were, at the material time, 
charged by the municipality, and therefore some adjustment would have to be 
made in ascertaining the percentage of gross return on the investment in de- 
termining standard rent. It is common ground that charges for water supply 
are made by the municipality. There is, however, no evidence on the record 
to show as to what the rates for water supplied by the municipality were. It 
was faintly suggested by counsel for the appellant that the water charges are 
payable by the tenant, but there is nothing to support that contention. The 
appellate Court has, on a consideration of the evidence, come to the conclu- 
sion that an overall rate of 7 per cent, on the investment for the building and 
land may be regarded in the town of Bhavnagar as an adequate return to the 
landlord. What rate of return in respect of the landed property may be re- 
garded as reasonable in determining the standard rent under s. 11 of the Act 
depends upon certain variable factors. Normal expected yield from immov- 
able property in the locality, return from alternative investments, municipal 
and other charges, the use to which the property is to be put, its condition, 
repairs it needs to keep it in tenantable condition and a host of other related 
circumstances must enter into the determination. On a review of the reasons 
given, it cannot be said that the District Court committed any error of prin- 
ciple in coming to the conclusion that 7 per cent. gross return on the cost of 
construction should be regarded as an adequate return from the property in 
the town of Bhavnagar which is utilized for a cinematograph theatre. ; 

Two other questions remain to be considered. Even though it was not plead- 
ed in the petition filed by the appellant that possession of a part of the build- 
ing let out was not delivered, the appellant was permitted, without objection, 
to raise that question at the trial. It was the case of the appellant that pos- 
session of the cellar and the space reserved for a restaurant were not delivered 
to him, and on that account appropriate deduction should be made from the 
standard rent. The respondent conceded that possession of the cellar was not 
- given to the appellant, but his case was that he did not deliver the cellar be- 
cause it was not included in the premises demised in favour of the appellant. 
Unfortunately the lease has not been printed in the paper book and the parties 
have not chosen to produce for our perusal a copy of the lease. We have not 
thought it necessary to hold up the proceeding in this Court in view of the ulti- 
mate order we propose to make in this appeal. The trial Court was of the 
view. that having regard to the carpet area of the cellar Rs. 100 per mensem 
should be deducted from the standard rent of the entire building. The Dis- 
trict Court without giving any reasons observed that fair standard rent for the 
cellar would be Rs. 50 per mensem. In our view the Court was not right in 
reducing the proportionate rent of the cellar from Rs. 100 to Rs. 50. The 
question whether the cellar was let out to the appellant under the terms of 
the lease will be determined by the High Court of Gujarat before which the 
appeal filed by the respondent is pending. We have for the purpose of this 
appeal held, agreeing with the District Court that the standard rent of the 
entire building is Rs. 1,200 per mensem. If the cellar is not included in the 
tenancy, Rs. 100 will have to be deducted and the standard rent will be Rs, 1,100 
per mensem. 

The other matter in dispute relates to the space intended to be used for a 
restaurant. The respondent contended that possession of that room was deli- 
vered to the appellant: the appellant denied that it was so delivered. It is 
common ground that it was part of the premises leased. Enquiry into the 
question whether by reason of default on the part of the landlord in deliver- 
ing possession of a part of the premises let out under the lease any loss was 
occasioned to the tenant and to what relief the tenant is entitled on that 
account is foreign to the determination of standard rent. We, therefore, de- 
cline to enter into the question whether possession, of the space intended for 
use as restaurant was delivered by the respondent to the appellant: The deci- 
sion of the Courts below on that part of the case is vacated. 
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We accordingly modify the order passed by the District Court and declare 
that the standard rent of the whole building including the space for the restau- 
rant and the cellar is Rs. 1,200 per mensem. We further declare that if the 
cellar is not included in the tenancy, standard rent of the premises let out will 
be Rs. 1,100 per mensem. The appellant has substantially failed in this appeal. 
He will pay 7/8th of the cost of the respondent in this appeal. 


APPELLATE CIVIL. 


Before Mr. Justice Gokhale. 
VITHOBA BABAJI GHODKE 
v 


BALKRISHNA GANESH BHALERAO.* 

Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 19, 70A, 2(4), 7T6—Bombay Pub- 
lic Trusts Rules, 1951. Rule 7—Provincial Small Cause Courts Act (IX of 1887), 
Sec. 17--Civil Procedure Code (Act V of 1908), O. I, r. 8—Procedure applicable to 
inquiries under s. 19 of Bombay Public Trusts Act, what is—Whether Asst. C. Commr., 
Dept. C. Commr. or C. Commr. Court for purposes of Act—Ambit of power under 
8. 70A—Charity Commr. whether can call for record to ascertain its correctness— 
Public notice whether necessary when application under protest made under s. 19. 


For finding out the procedure applicable to inquiries under s. 19 of the Bombay 
Public Trusts Act, 1950, the Bombay Public Trusts Rules, 1951, have to be looked 
to and not s. 76 of the Act. Therefore, in an inquiry under s. 19 of the Act in 
relation to disputed property situated outside the Greater Bombay Region, the pro- 
cedure to be followed would be the procedure prescribed under rule 7 of the Rules 
ie., as far as possible, the procedure prescribed in the Civil Procedure Code, 1908, 
by virtue of s. 17 of the Provincial Small Cause Courts Act, 1887. 

The applicant applied under protest under s. 19 of the Bombay Public Truste Act, 
1950, seeking a decision from the Assistant Charity Commissioner that a temple 
with deities installed therein which was the subject matter of the application and 
which was situated outside the Greater Bombay Region was his private property 
and was not the property of the trust. The only evidence on which the inquiry was 
held was the statements of the applicant and his nephews. The Assistant Charity 
Commissioner made an order that there was no public trust and it was not neces- 
sary to register the property as such. The appellants who claimed to be devotees 
of the deities applied to the Charity Commissioner praying that he should Invoke 
the provisions of s. 70A of the Act and reopen the inquiry under s. 19 of the Act. 
They contended that in the inquiry held by the Assistant Charity Commissioner 
they were not heard and they had no notice of the proceedings, that the order 
made by him was an ex parte order and that, therefore, there was grave irregularity 
in the proceedings and the order should be set aside and the inquiry should be 
reopened. The Charity Commissioner held that as there was no miscarriage of 
justice or material irregularity he had no power under s. 70A of the Act to reopen 
the inquiry: 

Held, that in an application of this nature the members of the public belonging 
to the Hindu community who claimed a right of worship in the temple were neces- 
gary parties to the application, 

that the applicant not having taken steps to join them as opponents in the appli- 
cation by invoking the procedure analogous to that provided in O. I, r. 8, of the 
Civil Procedure Code, the enquiry conducted by the Assistant Charity Commissioner 
was an enquiry behind the back of the appellants and the members of the commu- 
nity to-which they belonged and that it-led to a miscarriage of justice or suffered 
from a grave irregularity, and 


* Decided, October 20, 1965. Firat Appeal Raje Bhonsle, IInd Extra Assistant Judge, 
No. 384 of 1963, against the decision of S. T. Poona, in Original Miscellaneous Application 
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that, therefore, the Charity Commissioner could have invoked his powers under 
s. T0A of the Act ; 

Taraben Baldevdas v. Charity Commr! and Adinath etc. Mandir v. Shantappa," 
referred to. 

The Assistant Charity Commissioner or the Deputy Charity Commissioner or the 
Charity Commissioner are authorities constituted under the Bombay Public Trusts 
Act, 1950, and have to perform functions of a quasi-judicial nature, but they are 
not Courts for the purpose of the Act. 

Determination by the Charity Commissioner of any question whether or not a 
trust exists and whether such trust is a public trust or whether a particular property 
is the property of such trust, is a judicial or quasi-judicial function. Therefore, 
in determining such a question all the parties who are or are likely to be arrayed 
against each other should be heard. 

Section 70A of the Act does not restrict the power of the Charity Commissioner 
to call for and examine the record only when there has been material irregularity 
or illegality in the previous proceedings. He can call for the record and examine 
it to ascertain its correctness. He may either reverse or modify or confirm the earller 
finding or order and he can even direct additional evidence to be taken for ascertain- 
ing whether certain property is the property of the trust or not. 

The Bombay Public Trusts Act, 1950 or the Rules made thereunder do not con- 
tain specific provisions for the issue of a public notice when a person makes an appli- 
cation under protest and seeks a decision from the Assistant Charity Commissioner 
that the property which is the subject matter of the application is his private pro- 
perty and is not the property of the trust. 


Tre facts are stated in the judgment. 


M. V. Paranjape, with S. H. Mhamane, for the appellants. 

Raghavendra A. Jahagirdar, for the ‘respondents. 

Raja S. Bhonsale, Assistant Government Pledder, for the Charity Com- 
missioner. 


GOKHALE J. This is an appeal against the order of the learned 2nd Extra 
Assistant Judge, Poona, dismissing an application under s. 72 of the Bombay 
Public Trusts Act, 1950 (hereinafter referred to as the Act) made by the 
appellants. The application under s. 72 was filed against the decision of the 
Charity Commissioner dated February 5, 1960. The circumstances in which 
these decisions came to be made are these: One Trimbak Balkrishna Joshi 
Bhalerao made an application on May 10, 1952, purporting to be an applica- 
tion under s. 19 of the Act. This application was in respect of 8. No. 790 in 
village Belhe and was filed by Joshi Bhalerao under protest. It appears’ that 
there are deities of Shri Ram, Sitamai, Laxman and Hanuman in this village. 
Trimbak Joshi Bhalerao’s case before the Assistant Charity Commissioner was 
that the property S. No. 790 was his private property and was not the pro- 
perty of a temple or a house in which these deities were installed in the village. 
On March 7, 1955, the Assistant Charity Commissioner made an order that 
there was no public trust and it was not necessary to register S. No. 790 as 
the property of any public trust. The brief order made by the Assistant 
Charity Commissioner is as follows: : 

“There is no evidence in this case to show that there is any temple as such, much 
less a temple in which the public can be said to have any interest. Even the property 
shown in the application, namely, S. No. 790 of Belhe, is not entered in the Record 
of Rights in the name of the deity. 

I therefore hold that no trust exists in this case. The assessors agree. 

I order that there being no trust registrable in this case the registration fee paid 

may be refunded.” 


No. 120 of 1960. 2 (1964) 67 Bom. L.R. 49, 
1 (1955) 57 Bom. L.R. 1069. 
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On October 10, 1957, Trimbak Joshi Bhalerao sold S. No. 790 to respondents 
Nos. 1, 2 and 3 in this appeal for a consideration of Rs. 3,000. On January 
19, 1959, respondents Nos. 1, 2 and 8 sold this land to respondent No. 4 in 
this appeal for a sum of Rs. 7,000. Till the year 1959 nothing was done by 
anybody to challenge the decision of the Assistant Charity Commissioner of 
March 7, 1955. The appellants, who claim to be the devotees of the deity, 
applied for a certified copy of the order of the Assistant Charity Commis- 
sioner on February 26, 1959, and the copy was supplied to them on March 18, 
1959. On November 12, 1959, the appellants made an application purporting 
to be under s. 22 of the Act to the Assistant Charity Commissioner for a fresh 
inquiry into the question as to whether this property was the property of the 
trust. This application was dismissed on November 14, 1959, and the decision 
was communicated to the appellants on November 16, 1959. On January 13, 
1360, the appellants filed an appeal, being Appeal No. 6 of 1960, to the Charity 
Commissioner against the decision of the Assistant Charity Commissioner of 
March 7, 1955. The Charity Commissioner summarily dismissed this appeal. 
He held that the appeal was barred by limitation. Sub-section (2) of s. 70 of 
the Act provides that no appeal shall be maintainable after the expiry of 
sixty days from the recording of the finding or the passing of the order, as 
the case may be. The findings or orders appealable are those mentioned in 
sub-s. (1) of s. 70. The Charity Commissioner was of the view that neither 
good nor sufücient ground for condoning the delay in filing the appeal had 
been made out by the appellants. It is not necessary for me to discuss the 
reasons given by the Charity Commissioner for taking this view because 
Mr. Paranjape, appearing for the appellants, does not take objection to that 
view of the Charity Commissioner. It appears that the appellants gave a 
separate application to the Charity Commissioner for condonation of delay in 
filing the appeal, and in that application it was prayed that the Charity Com- 
missioner should exercise his powers of revision, if necessary. Before the 
Charity Commissioner it was contended by the appellants that the Charity 
Commisioner should invoke the provisions of s. 70A of the Act and even if the 
appeal was time-barred the Charity Commissioner should, if necessary, call for 
and examine the record and proceedings before the Assistant Charity Com- 
missioner and reopen the inquiry under s. 19 which had been terminated by 
the previous order of the Assistant Charity Commissioner of March 7, 1955. 
The learnéd Charity Commissioner has dealt with this contention in his order. 
The contention of the appellants was that in the inquiry under s. 19 of the 
Act held in the year 1955 they were not heard and they had no notice of 
the proceedings and, therefore, the order which was made by the Assistant 
Charity Commissioner was an ez parte order and there was, therefore, grave 
irregularity in those proceedings, and on that ground the order of March 7, 
1955, should be set aside and the inquiry under s. 19 should be reopened. In 
support of this contention reliance was placed on the provisions of the Act 
and the rules framed thereunder. Section 18 provides for registration of 
public trusts and s. 19 provides for inquiry for registration. Section 19 re- 
quires that on the receipt of an application under s. 18, or upon an applica- 
tion made by any person having interest in a public trust or on his own 
motion, the Deputy or Assistant Charity Commissioner shall make an inquiry 
in the prescribed manner for the purpose of ascertaining inter alia whether 
a trust exists and whether such trust is a public trust and whether any pro- 
perty is the property of such trust. The power to frame rules under s. 84 
of the Act is vested in the State Government. Clause (g) of sub-s. (2) of 
s. 84 empowers the State Government to frame rules with regard to the manner 
in which an inquiry has to be made by the Deputy or Assistant Charity Com- 
missioner under s. 19 and s. 39. In exercise of this power the Government of 
Maharashtra have framed rules called the Bombay Public Trusts Rules, 1951, 
and r. 7 provides for the manner of inquiries. Rule 7 is in the following terms: 

“Manner of inquiries —Except as expressly provided in these rules inquiries under 

BLAS 
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the Act shall be held, as far as possible, in the Greater Bombay Region in accord- 
ance with the procedure prescribed for the trial of suits under the Presidency Small 
Cause Courts Act, 1882, and elsewhere under the Provincial Small Cause Courts Act, 
1887. In any inquiry a party may appear in person or by his recognised agent or 
by a pleader duly appointed to act on his behalf: 

Provided any such appearance shall, if the Deputy or Assistant Charity Commis- 

sioner so directs, may be made by the party in person.” 
The contention is that the inquiry which was held by the Assistant Charity 
Commissioner, which resulted in the order of March 7, 1955, was not con- 
ducted in compliance with this rule inasmuch as the procedure prescribed for 
the trial of suits under the Provincial Small Cause Courts Act, 1887, was not 
followed as far as possible. It is common ground that if this rule was applic- 
able, the procedure which would be required to be followed would be the pro- 
cedure under the Provincial Small Cause Courts Act, 1887, inasmuch as the 
property in dispute is outside Greater Bombay Region. Section 17 of the 
Provincial Small Cause Courts Act, to the extent relevant, is as follows: 

“The procedure prescribed in the Code of Civil Procedure, 1908, shall, save m 
so far as is otherwise provided by that Code or by this Act, be the procedure followed 
in a Court of Small Causes in all suits cognizable by it and in all proceedings arising 
out of such suits,” 

Mr. Paranjpe, therefore, contends that the procedure applicable to inquiries 
under s. 19 is that which is prescribed in the Code of Civil Procedure since 
nothing otherwise is provided in the Code or the Provincial Small Cause 
Courts Act. Reliance was placed in this connection on O. I, r. 8, of the Code. 
Order I provides for parties to suits and r. 8 provides that under the cir- 
cumstances mentioned in that rule one person may sue or defend on behalf 
of all having the same interest. The contention of the appellants before the 
learned Charity Commissioner was that O. I, r. 8 being applicable to enquiries 
under the Act, all the members of the Hindu community of that village who 
had a right of worship in the temple had the same interest in contending 
that the property was the property of a public trust and as such were neces- 
sary parties to the application made by Trimbak Joshi and it was, therefore, 
necessary that Trimbak Joshi should have made all the members of the Hindu 
community of that village, who had a right of worship in the temple, parties 
to that application. The contention further was that Trimbak Joshi should 
have made an application to the Assistant Charity Commissioner for leave to 
join some members of the Hindu community, who were worshippers, as op- 
ponents to the application in a representative capacity: and notice should have 
been issued to the members of the community in the manner provided in O. I, 
r. 8 This procedure not having been followed, the appellants contended that 
the members of the community were not at all informed of the application 
made by Trimbak Joshi, who was setting up a title adverse to the trust and 
was claiming the property to be his private property and who obtained a 
decision from the Assistant Charity Commissioner ex parte in his favour be- 
hind the back of persons interested in saying that the property was the pro- 
perty of a public trust. It was on this ground that the appellants contended 
that the enquiry made by the Assistant Charity Commissioner resulting in his 
order of March 7, 1955, resulted in a grave miscarriage of justice and suffer- 
ed from material irregularity and it was, therefore, necessary for the Charity 
Commissioner to set aside that order in exercise of his power under s. 70A 
of the Act. The learned Charity Commissioner principally gave two reasons 
for rejecting this contention. The first reason was that r. 7 was inconsistent 
with the other provisions of the Act and could not override those provisions. 
Under el. (4) of s. 2 of the Act, ‘‘Court’’ means in Greater Bombay, the 
City Civil Court and elsewhere, the District Court. Section 76 provides that 
the Code of Civil Procedure shall apply to all proceedings before the Court 
under the Act. Since the learned Charity Commissioner has relied on the 
provisions of s. 76 for coming to the conclusion that r. 7 is inconsistent with 
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the provisions of the Act, it would be relevant to reproduce s. 76. Section 76 
is in the following terms: 

“Save in so far as they may be inconsistent with anything contained in this Act, 
the provisions of the Code of Civil Procedure, 1908, shall apply to all proceedings 
before the court under this Act.” 

The learned Charity Commissioner held that the provisions of the Code of 
Civil Procedure are made applicable under s. 76 only to proceedings before 
the Court, i.e., the District Court, in the present case, and if the Legislature 
intended that the Code of Civil Procedure should be applicable to other en- 
quiries under the Act it would have specifically so provided. The view of the 
learned Charity Commissioner was that the Assistant or Deputy Charity Com- 
missioner and the Charity Commissioner are the other Courts constituted 
under the Act, and since the Code is made applicable only to the District 
Court the Legislature did not intend that the Code should apply to enquiries 
before the Assistant or Deputy Charity Commissioner or the Charity Com- 
missioner. The second reason given by the learned Charity Commissioner 
was not based strictly on interpretation of the provisions of the Act or the 
rules but was, with respect, based on convenience or expediency. The learned 
Charity Commissioner thought that if the argument that notice should be 
given to all persons interested was accepted, it would have to be carried to its 
logical conclusion, namely, that in every enquiry under the Act where the 
publie is concerned a public notice must be issued. He incidentally referred 
to the fact that in enactments passed by Legislatures of other States in this 
country specific provisions have been made for issuing publie notice and since 
no specific provision was made by the Maharashtra Legislature it was never 
intended that such public notice was contemplated in enquiries under the Act. 
Principally on these two grounds the Charity Commissioner came to the con- 
elusion that there was no irregularity or there was no miscarriage of justice 
when the Assistant Charity Commissioner passed his order on March 7, 1955, 
and since there was no miscarriage of justice or material irregularity he had 
no power under s. 70A of the Act to call for and examine the record and pro- 
ceedings before the Assistant Charity Commissioner and consequently to re- 
open the enquiry under s. 19 with regard to whether or not the property in 
dispute is the property of a public trust. The appellants challenged this de- 
cision, as I have already stated, by way of an application under s. 72 of the 
Act before the District Court at Poona and the learned 2nd Extra Assistant 
Judge who dealt with the application rejected it, confirming the view of the 
Charity Commissioner more or less for the same reasons given by the Charity 
Commissioner. The only additional reason, which the learned Assistant 
Judge has given, is that the appellants had an alternative remedy of filing a 
suit in a civil Court, and if the appellants thought that the order of the Assis- 
tant Charity Commissioner of March 7, 1955, was obtained by practising 
fraud, s. 80 of the Act would not be a bar and a suit would be maintainable. 
The appellants in this appeal now challenge the validity of the order made by © 
the learned Extra Assistant Judge and of the learned Charity Commissioner 
and assail the grounds on which those orders are made by them. 

Mr. Paranjape, learned counsel appearing for the appellants. contends that __ 
both the Charity Commissioner as well as the learned EB 
misconceived the scope and ambit of the powers of the Ck 
under s. 70A of the Act. He also contended that even on 
s. 70A, as construed by the authorities below, their view, 
material irregularity or grave injustice was incorrect. Mr 
contended that assuming there was no specific provision i 
rules to hear the appellants or other members of the Hir 
inquiry contemplated by s. 19 of the Act is quasi-judicial ' 
the appellants and other members of the Hindu community 
the lig which existed, any order made by a quasi-judicia 
hearing the parties, who are affected or likely to be we 
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set aside. Mr. Paranjape says that the learned Charity Commissioner should 
have, on that ground, exercised the wide powers under s. 70A of the Act and 
should have directed a fresh enquiry under s. 19. It would be convenient to 
deal with these arguments separately. 

The first argument is that the procedure for conducting these enquiries has 
not been complied with. Mr. Jahagirdar, who appears for the respondents, 
contended that the enquiry under s. 19 is not analogous to a suit and, there- 
fore, the Code of Civil Procedure will not apply. There is no doubt that the 
Code of Civil Procedure is not as such made applicable to enquiries under 
the Act. Section 19 provides that inquiries shall be made in the manner 
prescribed and since the manner is prescribed only in r. 7, the enquiries have 
to be made in that manner, and r. 7, which I have quoted in full, says that 
the procedure prescribed for the trial of suits under the Provincial Small 
Cause Courts Act will apply to enquiries under the Act ‘‘as far as possible”. 
Section 17 of the Provincial Small Cause Courts Act makes the Code of Civil 
Procedure applicable to Courts constituted under that Act and that is why 
the Code of Civil Procedure indirectly becomes applicable to enquiries under 
the Act; the Code is made applicable as far as possible. In effect the provi- 
sion of the rule is that the provisions of the Code will apply mutatis mutandis, 
to the extent possible, to all enquiries under the Act. Therefore, while the 
argument of Mr. Jahagirdhar is correct that these proceedings are strictly not 
suits under the Code of Civil Procedure, the procedure to be followed in these 
enquiries is, to the extent possible, the procedure applicable to suits under 
the Provincial Small Cause Courts Act, as provided for in s. 17 of that Act, 
and that procedure undoubtedly is the procedure prescribed in the Code. 
Mr. Jahagirdar contends that the learned Charity Commissioner and the 
learned Extra Assistant Judge were right in their view that if the Legislature 
wanted to make the Code applicable they would have done so, as they did when 
it was made applicable to the District Court in proceedings under s. 76. This 
argument fails to recognise the true meaning and effect of s. 76. Section 76 
makes the Code applicable to all proceedigs before the Court. To proceedings 
before the Court, which is defined as the District Court, the Code is applic- 
able as such and there is no question of making it applicable as far as possible. 
Moreover, s. 76 is a provision only dealing with the procedure before the Court 
and there is no scope for any doubt that for the purposes of the Act the 
Court is only the one defined in cl. (4) of s. 2 of the Act. The learned 
Charity Commissioner has held that there are other Courts under the Act, 
namely, the Assistant Charity Commissioner,’ the Deputy Charity Commis- 
sioner and the Charity Commissioner, and if the Legislature wanted to make 
the Code applicable to the other Courts it would have expressly done so. With 
respect, it is an error to say that the Assistant Charity Commissioner or the 
Deputy Charity Commissioner or the Charity Commissioner, when they func- 
tion in inquiries under the Act, are Courts. They are no doubt authorities 
constituted under the Act and have to perform functions of a quasi-judicial 
nature, but they are not Courts because Court is only the one defined in 
el. (4) of s. 2 of the Act, and since the Assistant Charity Commissioner or 
the Deputy Charity Commissioner or the Charity Commissioner is not includ- 
ed in the definition, they are certainly not Courts for the purpose of the Act. 
Section 76 does not provide for procedure for all enquiries under the Act but 
provides for procedure for proceedings before the Court and that provision 
must, therefore, be construed as being made for that specific purpose. It is 
difficult to agree with the view of the Assistant Charity Commissioner and the 
learned Extra Assistant Judge that since s. 76 does not provide for the ap- 
plication of the Code of Civil Procedure to other Courts, the Legislature never 
intended to make the Code applicable to the other Courts. As against this, 
of the Act itself provides that the procedure to be followed in enquiries 
the Act must be in the manner prescribed and that manner can be pre- 
y rules framed by the State Government under their rule making 









1965.] VITHOBA BABAJI V. BALKRISHNA (4.C.5.)—Gokhale J. 37 


power. That procedure happens to be the procedure applicable under the 
Provincial Small Cause Courts Act to Courts constituted under that Act. It 
is, therefore, the rules that one has to look to for finding out as to what pro- 
cedure is applicable to enquiries under the Act and not to s. 76. 

On the other hand, the contention that the provisions of O. I, r. 8, of the 
Code of Civil Procedure should have been made applicable as far as possible 
has considerable force. That the persons who would be arrayed on the other 
side in opposition to the contention of Trimbak Joshi who claimed that the 
property was his private property would be numerous cannot be doubted in- 
asmuch as a large number of persons of the Hindu community who had a 
right of worship in the temple would be interested in making such an opposi- 
tion. In such a contingency the procedure of making some members of the 
Hindu community as defendants in a representative capacity to defend the 
whole body of worshippers would be the procedure available under O. I, r. 8. 
Mr. Jahagirdar says that there were no two parties in the enquiry. Accord- 
ing to him, even Trimbak Joshi who made the application was not a party to 
the proceeding because he could not have invoked the powers of the Deputy 
or Assistant Charity Commissioner under s. 19 of the Act, which says that 
the Deputy or Assistant Charity Commissioner shall make an enquiry under 
s. 19 only on receipt of an application under s. 18 or upon an application made 
by any person having interest in a public trust or on his own motion. Section 
18 requires an application to be made by a trustee of a public trust. Mr. Jaha- 
girdar says that Trimbak Joshi claimed that he was not a trustee and there- 
fore could not apply under s. 18. Trimbak Joshi, says Mr. Jahagirdar, was 
not a person interested in a public trust because he was contending that no 
publie trust existed and therefore he could not have applied under s. 19 of 
the Act. Mr. Jahagirdar’s argument is that his application only invited the 
attention of the Assistant Charity Commissioner to a possible controversy 
which may arise on the question whether the property was of the trust or not 
and any action which the Assistant Charity Commissioner took must be taken 
to be suo motu or on his own motion and therefore neither Trimbak Joshi 
nor any other person or persons were parties to those proceedings. It is true 
that a person who is not interested in a public trust may not be liable to make 
an application under s. 19. It is true that a person who is not a trustee may 
not be able to make an application under s. 18. Therefore in any of these 
capacities Trimbak Joshi could not have maintained an application under 
s. 19. It is well known that when the Act first came into force, trustees of 
publie trusts were required to make an application within a specified time for 
registration of the trust and in order to avoid commission of an illegality a 
number of persons made applications under protest. These were applications 
of persons who were not interested in the trust but who, in fact, disputed the 
existence of the trust. Their applications served one practical purpose, 
namely, of drawing the attention of the Assistant Charity Commissioner to a 
possible contention being raised that certain properties were properties of a 
trust and on such applications filed under protest the Assistant Charity Com- 
missioner or the Deputy Charity Commissioner made enquiries which, in my 
view, would have to be treated as enquiries made by him on his own motion 
or suo motu. Mr. Jahagirdar, therefore, contends that it was not for Trimbak 
Joshi to apply for leave to sue the members of the Hindu community in a re- 
presentative capacity. In order to deal with this contention it would be neces- 
sary to examine the procedure which was actually followed in the present en- 
quiry and was being followed in other enquiries of this type. 

In the application which was made by Trimbak Joshi he stated that the 
temple was not a trust and the public had no connection with it. He stated 
that S.No. 790 along with the house in which the deities are situate was his 
private property. It would be relevant to reproduce the following statements 
made by Trimbak in his application: 

“This is not a trust but is a temple of the private ownership of the Bhalerao 
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family. This temple is in a residential house. Nobody comes as of right for wor- 
shipping in that temple. The entire expenses of the temple are incurred from’ the 
private income of the applicant. This application is made without prejudice to the 
applicant’s above statements.” 


This application discloses that there was a temple and there was some pro- 
perty of the temple and makes a statement that members of the public had no 
right to worship or to ‘darshan’ in the temple. In support of his application 
four statements were recorded. Notices were served on four persons includ- 
ing Trimbak, the other three being his nephews. Notices were accepted on 
behalf of all only by one of them, namely, Trimbak. On the statements so re- 
corded the enquiry was concluded. Mr. Bhonsale, the learned Assistant, Gov- 
ernment Pleader, pointed out that the practice which was usually followed in 
these enquiries was to depute an Inspector to the village where the property 
of the trust was situate and the Inspector recorded the statements of persons 
likely to be interested. But he fairly conceded that in the present enquiry 
the usual procedure of recording the statements of interested persons was not 
followed. Thus the only evidence on which the enquiry was held was the 
statement of Trimbak himself and the statements of his nephews. The state- 
ments of other persons in the village were not recorded. Thus, although 
Trimbak was not technically a party to the proceedings under s. 19, the in- 
quiry was conducted at his instance and for all practical purposes Trimbak 
was a party to the application which he made invoking the powers of the 
Assistant Charity Commissioner for an enquiry under s. 19. It was, there- 
fore, up to him to make an application for leave of the Court to sue the mem- 
bers of the Hindu community, who had a right of worship, in a representative 
capacity by showing some of the members as opponents to the application. I 
am unable to accept the contention made by Mr. Jahagirdar that because the 
Code of Civil Procedure is not applicable as such the provisions of O. I, r. 8, 
were not applicable. Rule 7, quoted earlier, in terms provides that as far as 
possible the provisions of the Code of Civil Procedure will apply to these en- 
quiries and there was no difficulty in invoking the provisions of O. I, r. 8 to 
the extent possible, particularly when the application set up a claim which 
was on the face of it adverse to the interests of the members of the Hindu com- 
munity who had a right of worship in the temple. Mr. Jahagirdar then con- 
tends that Trimbak could not be compelled to make an application under O. I, 
r. 8. It is true that the plaintiff in a suit must take the consequences of not 
joining necessary parties to the suit. He cannot be compelled to join parties 
to the suit. Therefore, while it is true that Trimbak could not have been com- 
pelled to make an application for leave to sue the members of the Hindu com- 
munity in a representative capacity, he must take the consequences of his 
failure to do so. Any order obtained in the absence of necessary parties can- 
not bind them and to that extent any order which Trimbak might have obtain- 
ed under s. 19 of the Act from the Assistant Charity Commissioner cannot 
bind the members of the public who had no notice of those proceedings. In 
Taraben Baldevdas v. Charity Commr.,’ the question whether the decision of 
the Deputy or Assistant Charity Commissioner was final and binding upon a 
person who has had no opportunity of appearing before that officer was posed 
but was not thought necessary to be answered. In Adinath etc. Mandir v. 
Shantappa? it was observed that persons who were not parties to the pro- 
ceedings under the Act were not precluded from filing a suit under s, 50 of 
the Act. It would, therefore, seem that in an application of this nature the 
members of the public belonging to the Hindu community who claimed a right 
of worship in the temple were necessary parties to the application filed by 
Trimbak, and Trimbak not having taken steps to join them as opponents in the 
application by invoking the procedure analogous to that provided in O. I, r. 8, 
the enquiry conducted by the Assistant Charity Commissioner resulting in his 
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order of March 7, 1955, was an enquiry behind the back of the appellants and 
the members of the community to which they belonged and it led to a mis- 
carriage of justice or suffered from a grave irregularity. These two reasons, 
in my view, sufficiently enabled the learned Charity Commissioner to invoke 
his powers under s. 70A of the Act. 

It was not contended by Mr. Jahagirdar that in conducting enquiries under 
the Act the Deputy or Assistant Charity Commissioner or for that matter the 
Charity Commissioner himself was not discharging judicial or quasi-judicial 
functions. The decision of the Charity Commissioner on any question whe- 
ther or not a trust exists and whether such trust is a public trust or whether a 
particular property is the property of such trust is final and conclusive un- 
less set aside by the decision of a Court under s. 72 of the Act. The Charity 
Commissioner thus decides questions affecting private rights of parties relat- 
ing to property claimed to be the property of the trust. In such a situation 
a lis no doubt exists between those who propose that the property is of the 
trust and those who oppose such a proposition. Determination of such a ques- 
tion is no doubt a judicial or quasi-judicial function. To determine a ques- 
tion which requires to be decided in a judicial or quasi-judicial manner all the 
parties who are or are likely to be arrayed against each other should be heard. 
In the present case, it was quite clear that Trimbak was setting up a title of 
his own which was adverse to the members of the Hindu community having a 
right of worship in the temple. Such members of the Hindu community were 
therefore necessary parties in an application of this nature. If the applicant, 
who moved the Assistant Charity Commissioner to take a decision in his 
favour that it was not the property of a trust but was his private property, 
did not take steps to join the necessary parties, a decision arrived at in their 
absence cannot obviously be binding on them. For this reason also the learned 
Charity Commissioner as well as the learned Extra Assistant Judge were in 
error in taking the view that the order of the Assistant Charity Commissioner 
of March 7, 1955, had become final and could not be reopened by the appel- 
lants. This was also a good ground for the learned Charity Commissioner to 
exercise his powers under s. 70A of the Act to call for the record to examine 
the correctness of the Assistant Charity Commissioner’s order. 

The last argument of Mr. Paranjape is that s. 70A enables the Charity Com- 
missioner to call for and examine the record and proceedings of any of the 
cases mentioned in s. 70 for the purpose of satisfying himself as to the correct- 
ness of any finding or order recorded or passed by the Assistant Charity Com- 
missioner and he can either annul, reverse, modify or confirm that finding or 
order or may direct the Assistant Charity Commissioner to make further in- 
quiry or take such additional evidence as he may think necessary or he may 
himself take such additional evidence. The contention of Mr. Paranjape was 
that in the village Belhe there is a house No. 360 in Bazar Lane and in this 
house are installed the deities. Survey No. 790 is the property of those deities 
in House No. 360, because one Laxmibai widow of Hari Jadhav by her will of 
December 13, 1887, endowed this property on the deities. Mr. Paranjape 
points out that in the present appeal which was filed by the appellants and in 
which a prayer was made that the Charity Commissioner should exercise his 
powers under s. 70A, an extract from village register in Form 6K for the years 
1914 to 1925 was produced. The entry at Serial No. 3086 pertains to this 
S. No. 790. Trimbak has been shown to be the occupant of this land and in 
one of the columns referring to the nature of the occupancy rights there is 
an endorsement that Trimbak is a Vahivatdar. The endorsement also refers 
to the fact that the original owner was Laxmibai widow of Hari Jadhav and that 
she at the time of her death gave this S. No. for the worship of Rama by a 
Vyavasthapatra. This endorsement is of December 13, 1887, which is the year 
of Laxmibai’s death. Mr. Paranjape says that this is an old extract for the 
years 1914 to 1925 and the appellants had given prima facie evidence before 
the Charity Commissioner to show that the S. No. belonged to the deity of 
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Rama. Mr. Paranjape also invited my attention to some other document 
which was not produced before the Assistant Charity Commissioner. That is 
an extract for the years 1941-42 to 1952-53, in which also there is a reference 
to Serial No. 3086, which is the number referred to in the extract for the years 
1914 to 1925. Mr. Paranjape refers to a statement signed by Trimbak on 
June 5, 1912, in which he has referred to the existence of the will of Laxmibai. 
Mr. Paranjape says that all this evidence could have been produced by the 
appellants if a fresh inquiry had been ordered by the Charity Commissioner. 
It is true that all these documents were not produced before the Charity Com- 
missioner, except the extract for the years 1914 to 1925. But that extract 
very positively referred to the will of Laxmibai and stated that S. No. 790 
was given by Laxmibai for the worship of Rama. In the application which 
was made by Trimbak none of these extracts was produced. The will itself 
has not been produced either in the present proceedings or in the proceed- 
ings in which the order of March 7, 1955, was made. Prima facie, the Charity 
Commissioner had the extract for the years 1914 to 1925, a certified copy of 
which was produced, from which it was apparent that the property belonged 
to the deity Rama and was endowed for worship by Laxmibai as far back as 
in the year 1887. Section 70A of the Act does not restrict the power of the 
Charity Commissioner to call for and examine the record only when there has 
been material irregularity or illegality in the previous proceedings. He can 
call for the record and examine it to ascertain its correctness. He may either 
reverse or modify or confirm the earlier finding or order and he can even 
direct additional evidence to be taken for ascertaining whether certain pro- 
perty is the property of the trust or not. When this record was before the 
Charity Commissioner, I should have thought that the learned Charity Com- 
missioner had good reason for calling for and examining the record of the 
earlier case, but his order shows that he did not do so because he thought 
that his power under s. 70A was limited only to cases of irregularity in the 
previous proceedings. Mr. Jahagirdar says that some of the documents, 
which are pointed out here and included in the paper book in support of the 
appeal, were not before the Charity Commissioner. It is true that they were 
not there and, as I have pointed out, only the extract for the years 1914 to 
1925 was there. But even on that extract there was prima facte case for the 
Charity Commissioner to call for and examine the correctness of the earlier 
finding. In my view, the order of the Assistant Charity Contmissioner of 
March 7, 1955, ought to be set aside and a fresh inquiry under s. 19 of the 
Act ought to be held. The appellants had no notice of those proceedings 
and although they were the persons interested they were not heard. 
Mr. Bhonsale pointed out that the usual procedure is to depute an Inspector 
to the village and to record the statements of interested persons, but he fair- 
ly conceded that the usual procedure has not been followed in the present 
case. The record shows that nothing but the statements of Trimbak and 
three of his nephews were recorded at the time of the inquiry. Under these 
circumstances, a good case is made out for reopening the inquiry under s. 19. 

The appeal will, therefore, be allowed, the orders of the learned Charity 
Commissioner and of the learned 2nd Extra -Assistant Judge will be set aside 
and the papers will go back to the Charity Commissioner for disposal in 
accordance with law in the light of the observations made in this judgment. 
The Charity Commissioner will direct the appropriate authority to hold a pro- 
per enquiry under s. 19 of the Bombay Public Trusts Act. Respondent 
will bear his own costs. 

Before parting with this case, it is necessary to point out that the Act or 
the rules do not contain a specific provision for the issue of a public notice 
when a person makes an application under protest and seeks a decision from 
the Assistant Charity Commissioner that the property which is the subject. 
matter of the application is his private property and is not the property of 
the trust. There does not appear to be any specific provision for issuing a 
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public notice in cases where a decision has to be taken affecting members of 
the public. In view of the fact that the decision of the Charity Commis- 
sioner on the question as to whether a public trust exists and whether certain 
property is the property of the trust or not is final and a suit is barred, the 
proceedings before the Charity Commissioner are virtually in substitution of 
the regular remedy available to citizens by approaching the civil Court. It is 
undesirable that such decisions having finality should be made without an 
opportunity being made available to persons who are affected or likely to be 
affected. The learned Charity Commissioner has himself noted in his order 
that in some other enactments passed by the Legislatures of other States 
there are provisions for issuing a public notice. Mr. Bhonsale has invited my 
attention to a number of enactments and rules made by the Legislatures of 
other States in corresponding enactments, where provisions are made for a 
publie notice. Provisions for giving public notices of inquiries proposed to 
be made under the corresponding enactments dealing with registration of pub- 
lic trusts are found in the Bihar Hindu Religious Trusts Act, 1950, the 
Madhya Pradesh Public Trusts Act, 1951, and the Madras Religious and Cha- 
ritable Endowments Act. A similar provision also exists in the Endowment 
Regulations applicable to the Hyderabad areas of the State of Bombay. 
Mr. Bhonsale tells me that a similar provision is also found in the Rajasthan 
Public Trusts Act, 1959. This is a matter which, in my view, require care- 
ful consideration by the Legislature of this State and I hope that the Gov- 
ernment will take appropriate steps to remedy this lacuna in the Act by 
making a suitable amendment in the Act itself or by making appropriate pro- 
vision in the rules framed thereunder. 

Appeal allowed. 





Before Mr. Justice Gokhale. 


MISS. MARIA ANTONICA RODRIGUES v. B. R. BALIGA.* 
Married Women’s Property Act (III of 1874), Sec. 6—Married Women’s Property Act, 

1882 [45 & 46 Vict. c. 75], Sec. 11—Policy of life insurance for benefit of children 
only whether covered by s. 6—Whether benefit under life insurance policy must 
under s. 6 be exclusively for wife or children—Right to benefit under life insur- 
ance policy accruing only in event of certain contingency—Such policy whether 
within scope of s. 6—Policy whether should expressly refer to words “for the benefit 
of his wife ...” ete—Policy of insurance—Whether contract of tnsurance consists 
of policy and proposal, 

A policy of insurance effected by a married man on his own life and which is 
for the benefit only of his children is also contemplated by s. 6 of the Married 
Women’s Property Act, 1874. 


Balamba v. Krishnayya,; agreed with. 


Under s. 6 of the Act the benefit under a policy of life insurance need not be 
only for the wife or the children. It could be a benefit for the wife and children 
along with others. 

The mere fact that the right to the benefit under a policy of life insurance would 
accrue only in the event of a certain contingency happening will not take the policy 
out of the scope of s. 6 of the Act. In such a case it will be a contingent trust 
included within the scope of s. 6. 


Mt. Rahibai v. Ratanlal Hiralal,’ dissented from. 


Dinbat v. Bamansha’ and Krishnamurthy v. Anjayya,‘ distinguished. 
In re Ashalata Dasi,* Bengal Insurance & Real Property Co., Ltd. v. Velayam- 
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mal, Abhiramavalli v. Official Trustee, Madras’ and Fleetwood’s Policy, In re," 
referred to. f : E 

Whether or not the policy expressly refers to the words “for the benefit of his 
wife, or of his wife and children, or any of them” contained in s. 6 of the Act, 
if it is apparent on the contract of insurance that the benefit was conferred on 
them, it is enough for the purpose of that section and the section will apply. 

A policy of insurance is not the formal document issued after acceptance of the 
proposal but is the whole contract which constitutes a policy of insurance. Therefore, 
the contract of insurance may consist, in a given case, not only of the policy for- 
mally issued when the proposal is accepted but of the proposal which may be in- 
corporated in the policy. 

Krishnan Chettiar v. Velayee Ammal’ referred to. 


Tum facts are stated in the judgment. 


H. R. Mehervaid, instructed by Mehervaid & Co., for the appellant. 
K. J. Abhyankar, Assistant Government Pleader, for respondents Nos. 1, 2 
and 4. 


QOKHALE J. The appellant, Maria Antonica Rodrigues, is the daughter of 
respondent No. 3, Baltazar M. Rodrigues, who effected a policy of insurance 
with the Oriental Government Security Life Assurance Company, Ltd. (here- 
inafter referred to as ‘‘the Insurance Company’’). The policy was a Marriage 
Endowment policy, issued on September 25, 1933, for a sum of Rs. 5,000. The 
premium on the policy was payable ‘‘during the joint lifetime of the proposer 
and the said Maria Antonica Rodrigues for a period of 19 years’’. The sum 
assured was payable to ‘‘the proposer whom failing to the-said Maria Antonica 
Rodrigues provided she shall have attained majority, failing which to the 
legally appointed guardian of the said Maria Antonica Rodrigues’’. It also 
mentions the following special provisions : 

“If the said Maria Antonica Rodrigues, hereinafter called the said child, shall die 
before the twenty-fifth day of September Nineteen Hundred and Fifty-two while the 
policy is in force, the total amount of premiums paid excluding the first year’s premium 
shall be returned’ to the proposer or his proving executors or his administrators or 
other legal representatives who shall take out representation from any British Court 
to his estate or limited to the moneys payable unden the policy. 

Should the ssid child die before the end of the term of assurance specified above the 
payment of the premiums may be continued and another child of the same family be 
substituted for the said child, and all references to the said child and its legally appoin- 
ted guardian shall then be construed as a reference to the child so substituted and its 
legally appointed guardian.” 

One of the provisions to the policy, inter alia, stated: 

“...in case it shall hereafter appear that any untrue averment is contained either 
in the proposal or in the relative declaration abovementioned, or that any of the. 
matters set forth therein have not been truly and fairly stated, or that any material in- 
formation has been withheld, then and in every such case, this policy shall be void, 
and all claim to any benefit in virtue of these presents shall cease and determine, and 
all moneys that have been paid in consequence thereof shall belong to the Company, ex- 
cepting always in so far relief is provided in terms of the privileges printed on the back 
hereof, or may be lawfully granted by the Directors of the Company.” 

As the preamble itself shows, the policy was issued on the strength of ‘‘a pro- 
posal for assurance together with a relative declaration made before the Medi- 
cal Examiner, by the proposer’’. The proposal was made by respondent No. 3 
on a form supplied by the Insurance Company. It is a form meant for Pro- 
posal for Educational Annuity or Marriage Endowment. In column (11) of 
the form, to the question ‘‘Do you wish an Educational Annuity or a Marriage 
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Endowment?’’, the answer given by respondent No. 3 is: ‘‘Marriage Endow- 
ment for both after 11 years (eleven) and 19 years.” The appellant Maria 
Antonica Rodrigues and her sister Corinda Lira Rodrigues are mentioned as 
the children upon whose survivance the Annuity or Endowment becomes pay- 
able. Respondent No. 3 has then made the following declaration below which 
he has signed: 

“I, the above designed B. M. Rodrigues, the person whose life is proposed to be 
assured, do hereby declare that the foregoing statements are true and I do hereby 
agree that these statements and this declaration along with the further statements to 
be made at the time of Medical Examination and the answers to the questions to be 
put to me by the Medical Referee of the Company in connection with the assurance 
with the declaration relative thereto shall be the basis of the contract between me and 
the Company and that if any untrue averment be contained therein, all moneys which 
shall have been paid up on account of the said assurance shall be forefeited, and the 
assurance itself shall be absolutely null and void.” 

After the expiry of the period of 19 years, the policy moneys became payable 
on September 25, 1952. The question which has arisen for decision in this 
appeal is whether this policy taken out by respondent No. 3 was a policy to 
which s. 6 of the Married Women’s Property Act, 1874 (hereinafter referred 
to as Act III of 1874) applied. 

Section 6 of Act III of 1874, to the extent relevant, is as follows: 

“6. (1) A policy of insurance effected by any married man on his own life, and ex- 
pressed on the face of it to be for the benefit of his wife or of his wife and children, 
or any of them, shall enure and be deemed to be a trust for the benefit of his wife, 
or of his wife and children, or any of them, according to the interest so expressed, and 
shall not, so long as any object of the trust remains, be subject to the control of the 
husband, or to his creditors, or form part of his estate. 

When the sum secured by the policy becomes payable, it shall, unless special trustees 
are duly appointed to receive and hold the same, be paid to the Official Trustee of the 
State in which the office at which the insurance was effected is situated, and shall be 
received and held by him upon the trusts expressed in the policy, or such of them as 
are then existing.” 

In order that this section should apply to a policy of insurance, the policy 
must be effected by any married man on his own life and expressed on the 
face of it to be for the benefit of his wife or of his wife and children, or any 
of them. If this condition is complied with, then the policy shall enure and 
be deemed to be a trust for the benefit. of his wife, or of his wife and children, 
or any of them, according to the interest so expressed and as long as any 
object of the trust remains, the policy shall not be subject to the control of 
the husband, or to his creditors, or form part of his estate. Respondent No. 3, 
the father of the appellant, undoubtedly effected the present policy on his own 
life, but the question which falls for determination is whether this policy is 
expressed on the face of it to be for the benefit of his wife or of his wife 
and children, or any of them. If it is so, it will be beyond the control of 
respondent No. 3 or'of his creditors, inasmuch as it ceases to be a part of his 
estate. In the present case, the question arose in these circumstances: 
Respondent No. 3 carried on business in the name of Baltazar & Sons. The 
2nd Income-tax Officer, C-IV Ward, Bombay, who is respondent No. 1 to this 
appeal, issued a certificate to the Collector of Bombay under s. 46(2) of the 
Indian Income-tax Act for recovery of income-tax due to respondent No. 2, the 
Union of India, amounting to Rs. 3,61,226-10-0 from respondent No. 3 for the 
assessment year 1945-46. The appellant stated in the plaint that similar certi- 
ficates were issued for subsequent years and the total liability of respondent 
No. 3 was to the tune of nearly five and a half lakhs. Respondent No. 3 was 
unable to meet a major part of his income-tax liability and that is why res- 
pondent No. 1 issued a general notice under s. 46(5) of the Income-tax Act re- 
quiring the Insurance Company to pay to him the moneys due and payable to 
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respondent No. 3 under several policies taken out by him, including the pre- 
sent Marriage Endowment policy No. 389928. The appellant applied to the 
Collector of Bombay on the footing that the notice issued by respondent No. 1 
under s. 46(5) was like an attachment under s. 46(2) of the Income-tax Act. 
She represented to the Collector of Bombay that she had been expressly men- 
tioned as a beneficiary of the policy and the policy itself bore an endorsement 
that her mother had been appointed her guardian with regard to the said policy 
moneys during her minority and that she having attained majority the policy 
moneys had to be held in trust on her behalf and that respondent No. 3 had 
no claim or interest therein. The appellant also wrote to the Insurance Com- 
pany to the same effect, but she was informed that the amount of the policy 
had already been paid by them to respondent No. 1. On March 29, 1955, the 
Additional Collector of Bombay made an order that the attachment of the 
present policy had become infructuous inasmuch as the moneys had already 
been recovered by the Income-tax Officer and that therefore this policy should 
be released from attachment. The appellant then filed a suit in the City Civil 
Court for a declaration that a valid trust was created in favour of the appel- 
lant in respect of this policy and that the Insurance Company and respondent 
No. 3 held the said policy and the moneys thereunder as trustees of the appel- 
lant. The relief claimed was that the respondent, including the Union of 
a be ordered and decreed to pay to the appellant the moneys under the 
policy. 

Defendant No. l-and defendant No. 5, the Income-tax Officers, and defendant 
No. 2, the Union of India, contested the claim of the plaintiff. The principal 
ground taken in defence was that s. 6 of Act III of 1874 was not applicable and 
that the policy did not create any trust in favour of the plaintiff, inasmuch as 
it was not for the benefit of the plaintiff. 

The learned Judge of the City Civil Court framed a number of issues, but 
the principal one was whether a valid trust was created in favour of the plain- 
tiff in respect of the policy issued by the Insurance Company. This issue was 
answered by the learned Judge in the negative. It is not necessary to refer to 
the other issues because both the learned advocates appearing for the parties 
before me have not argued them. The learned Judge took the view that s. 6 of 
Act III of 1874 was not applicable to the policy in question. This decision is 
now challenged by Mr. Mehervaid on behalf of the appellant-plaintiff. 

I have already quoted s. 6 to the extent relevant for the purposes of this 
appeal. A policy of insurance in order that s. 6 should apply should be effected 
by any married man on his own life. The other requirement is that the policy, 
on the face of it, must be for the benefit of his wife or of his wife and children, 
or any of them. The present policy is on the life of respondent No. 3. That it 
is not for the benefit of his wife or of his wife and children is apparent. It is . 
for the benefit of his children, i.e. the appellant and her sister. It was con- 
tended by Mr. Abhyankar, appearing for the respondents, that a policy which 
is for the benefit only of a child or children is not contemplated by 8. 6 of Act 
III of 1874. According to his contention, the expression ‘‘for the benefit of 
his wife or of his wife and children, or any of them’’ means that the policy 
is either for the benefit of the wife or for the benefit of the wife and children 
or for the benefit of the wife and any one of the children. It cannot be, he 
says, for the benefit only of the children without the wife. This contention 
raised on behalf of the defendants found favour with the learned Judge. The 
contention is that ‘‘any of them’’ has reference to any of the children along 
with the wife and not any of the children without the wife. On a plain inter- 
pretation of the section I do not find it possible to accept this construction sug- 
gested by Mr. Abhyankar. The expression ‘‘of his wife and children’’ referred 
to more than one child because the word ‘‘children’’ would include one ehild. 
According to the construction suggested by Mr. Abhyankar, the expression ‘‘of 
bis wife and children” must refer to a policy for the benefit of the wife and 
more than one child and not for the benefit of the wife and only one child. The 
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reasonable construction would be that when the word ‘‘children’’ is used, it 
includes one child also. Only if it were not so, then the further expression 
“any of them” would have been necessary to provide for the case of a policy 
for the benefit of the wife and one cbild. Looking to the language employed, 
it does not seem to me that a policy, which was not for the benefit of the wife 
but was for the benefit only of children, was not contemplated by s. 6. Mr. 
Abhyankar has relied on the marginal note to s. 6, which says: ‘‘Insurance by 
husband for benefit of wife’’. It is a well settled rule of construction that if 
the language of the section is clear, the marginal note cannot control the inten- 
tion expressed in the main section. The section no doubt refers to a policy 
for the benefit of the wife and children, and still the marginal note only refers 
to insurance by husband for benefit of wife. The marginal note in this case, 
therefore, is only an indication of the subject dealt with by the Legislature in 
the particular section and cannot be treated as exhaustive of all aspects of that 
subject which actually find expression in the section itself. Mr. Abhyankar 
then invited my attention to the preamble of the Act and said that the preamble 
indicates that the whole Act is to make provision for married women and 
therefore s. 6 also intended that, without a benefit being conferred on the wife, 
a child alone could not be the beneficiary in a policy covered by s. 6. The Act 
itself has been described as ‘‘an Act to explain and amend the law relating to 
certain married women, and for other purposes’’. The various provisions of 
the Act show that they are not all confined to benefits for married women alone 
and there are provisions for other purposes. Moreover, while it is permissible 
to look at the preamble for understanding the import of the various clauses 
contained in the Act, full effect has to be given to the express provisions of the 
Act even though they appear to go beyond the terms of the preamble. Where 
the language of the Act is clear, the preamble must be disregarded. When the 
object or meaning of an enactment is not clear the preamble may be resorted to 
to explain it. See M/s. Burrakur Coal Co. v. Union of India.1 Mr. Abhyankar’s 
contention is that the pronoun ‘‘them’’ used in the expression “any of them”? 
refers to any of the children with the wife and has no reference to any one of 
the children alone. On the language of the section it does not seem to me that 
that was the intention of the Legislature and it is, therefore, not possible to 
accept this limited construction suggested by Mr. Abhyankar. 

The analogous provision in the English Act, the Married Women’s Property 
Act, 1882, is s. 11 and the relevant corresponding provision is as follows: 

“A policy of assurance effected by any man on his own life, and expressed to be 
for the benefit of his wife, or his children, or of his wife and children, or any of them, 
or by any woman on her own life, and expressed to be for the benefit of her husband, 
or of her children, or of her husband and children, or any of them, shall create a trust 
in favour of the objects therein named...” 


The language employed by the British Parliament in this section is no doubt 
more explicit and admits of no ambiguity whatsoever. The language employed 
in s. 6 of Act III of 1874 is not so explicit. If the Indian Parliament had em- 
ployed the expression ‘‘for the benefit of his wife or of her children’’, then there 
would have been no difficulty. In view of the objects of the legislation there 
is no reason to think that the intention of the Indian Parliament was any dif- 
ferent than the intention of the British Parliament, as expressed in s. 11 of the 
English Act. A similar argument fell for consideration before the Full Bench 
of the Madras High Court in Balamba v. Krishnayya? and the learned Chief 
Justice observed as follows (p. 5038) : 

“This suggested anomaly was met by the contention that a similar anomaly arose 
under the language of section 6 itself since the words ‘or any of them’ only applied 
to children, and that a policy for the benefit of one or more children, to the exclusion 
of the wife, did not come within the terms of the section. The words of the Indian Act 
are the same as those of section 10 of the English Act of 1874 (except that .the English 
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Act says ‘be deemed to be a trust for the benefit of his wife and of his children or any 
of them’ whilst the Indian Act says ‘be deemed to be a trust for the benefit of his wife, 
or of his wife and children, or any of them’). A 

These words may be ambiguous, but in section 11 of the English Act of 1882 we 
have the words ‘for the benefit of his wife or of his children, or of his wife and children, 
or any of them’. This makes the matter quite clear, and in my opinion this is the sense 
in which we should construe the words in section 6 of the Indian Act of 1874.” 

The learned Chief Justice also explained the intendment of s. 6 in the follow- 
ing words (p. 503): 

“The section no doubt is in the interest of the wife and children, but its pri- 

mary object is to enable a man to make provision for his wife and children by insuring 
his life for their benefit, without executing a separate deed of trust. The section en- 
ables a Hindu male to do something which, but for the section, he would not be able 
to do.” 
I respectfully agree with this construction of s. 6. There is no doubt in my 
mind that although the predominant object of the Act was to make provision 
tor married women, the Act also dealt with many incidental matters and s. 6 
clearly shows that the benefit was meant to be not only of the wife but of the 
children. There is no reason to think that Parliament intended the benefit to be 
conferred on the wife alone or on the wife with her children but not on the child- 
ren alone. The correct construction, therefore, is that a policy for the purpose of 
s. 6 should be a policy for the benefit of (1) the wife, (2) the wife and children, 
and (3) the children. The plural ‘‘children’’? would no doubt include one 
child. I am, therefore, unable to accept Mr. Abhyankar’s contention that the 
view taken by the learned Judge that a policy to which s. 6 can apply cannot 
be only for the benefit of the children is correct. 

Mr. Abhyankar then contended that even if a policy can be only for the 
benefit of a child or children, the other requirements under s. 6 which must be 
complied with are that the policy must be expressed on the face of it to be for 
the benefit of his wife or of his wife and children, or any of them. Mr. Abhyan- 
kar says that the present policy does not in terms say that it is for the benefit of 
the appellant. Now, it is true that the words ‘‘for the benefit of’’ are not 
used in the policy, nor are they necessary to be used. If it is clear from the 
policy that the intention was that it was taken for the benefit of the wife and/or 
children, s. 6 should apply. The Schedule which, under the policy, is deemed 
to be a part of the policy, shows that the sum assured became payable in the 
event of the appellant surviving September 25, 1952. It is made payable to the 
proposer, i.e., respondent No. 3, failing him, to the appellant, provided she 
shall have attained majority, failing which, to the legally appointed guardian 
of the appellant. The premium is payable during the joint lifetime of the pro- 
poser, i.e., respondent No. 3, and the appellant for a period of 19 years. The 
special provisions in the Schedule provide that should the appellant die before 
the end of the term of assurance specified in the policy, the payment of the 
premiums may be continued and another child of the same family be substitut- 
ed for the appellant and all references to the appellant and her legally appoint- 
ed guardian shall be construed as a reference to the child so substituted and 
its legally appointed guardian. Thus, although the policy does not in terms 
use the words ‘‘for the benefit of’’, it cannot be doubted that benefit was sought 
to be conferred on the appellant or, in the event of her death, to another child 
of respondent No. 3, if so substituted. That the policy moneys were also payable 
to the appellant, if respondent No. 3 was not alive, or to her legally appointed 
guardian, if she was a minor, is also clear from the policy. The schedule also 
describes the class of the policy as ‘‘Marriage Endowment 19 years”. Even the 
dictionary meaning of ‘‘endowment’’ would support the construction that the 
policy was intended as a permanent provision for the benefit of someone. Webs- 
ter’s International Dictionary gives the following meanings of ‘‘endowment’’: 

“(1) The act of bestowing a dower, fund, or permanent provision for support. 
(2) That which is bestowed or settled on a person or an institution; property, fund, or 
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revenue permanently appropriated to any object; as, the endowment of a church, a 
hospital or a college. (3) That which is given or bestowed upon the person or mind; 
gift of nature, accomplishment; natural capacity; talents; usually in the plural.” 

We are not directly concerned with meanings Nos. (2) and (3), but the under- 
lying idea of an endowment is bestowing a fund or making a permanent provi- 
sion for the support of someone. The present policy in terms refers to marriage 
endowment and the obvious object of respondent No. 3 was to take out a policy 
for making a provision for the marriage of the appellant and of her sister. If 
there was any doubt, one has only to look to the proposal made by respondent 
No. 3 before the policy was taken out. The form on which the proposal is made 
by respondent No. 3 is the one supplied by the Insurance Company for ‘‘Pro- 
posal for Educational Annuity or Marriage Endowment’’. It specifically states 
that the endowment becomes payable upon the survivance of the appellant and 
her sister. Mr. Abhyankar contends that the proposal cannot be considered, 
since it is not the policy, which is referred to in s. 6 of the Act, and a policy is 
only the one which is formally issued by the Insurance Company after the 
proposal is accepted. As I have already pointed out earlier, the policy itself 
states that it shall become void if any of the matters set forth in the proposal 
have not been truly and fairly stated or if any material information has been 
withheld. The declaration made by respondent No. 3 below the proposal in 
terms states that the statements made in the proposal and the declaration along 
with the further statements to be made at the time of the medical examination 
and the answers to the questions to be put by medical referee of the Company 
in connection with the assurance with the declaration relative thereto shall be 
the basis of the contract between respondent No. 3 and the Insurance Company 
and that if any untrue averment be contained therein, all moneys which shall 
have been paid up on account of the said assurance shall be forfeited and the 
assurance itself shall be absolutely null and void. The policy is not the formal 
document issued after acceptance of the proposal but is the whole contract which 
constitutes the policy of insurance. In the circumstances of this case, there is 
no doubt that the contract consists of not only the formal policy issued but of 
the proposal and the policy, and it is, therefore, open to refer to the proposal 
to ascertain as to what were the terms of the policy. On a reference to both 
these documents, namely, the proposal and the policy, it seems clear to me that 
the policy was taken by respondent No. 3 for the benefit of his daughters, one 
of whom is the appellant. The proposal in this case must be treated as part of 
the policy of insurance and it can be looked at to ascertain to whom the insurance 
moneys were payable. Leach C.J., delivering the jydgment of the Full Bench 
of the Madras High Court in Krishnan Chettiar v. Velayee Ammal,® observed 
as follows (p. 919): 

“| ..The word ‘policy’ in section 6 of the Married Women’s Property Act means the 
document or documents evidencing the contract. If the document known as the policy 
stands alone and does not incorporate in it any other document, only that document can 
be looked at, but if it does expressly incorporate another document, as in this case, the 
document must be deemed to be part of ‘the policy’.” 

This is the view taken in a number of cases of Indian and English Courts, and 
I am unable to agree with the suggestion made by Mr. Abhyankar that it is not 
open for the Court to look at the terms of the proposal to ascertain the contract 
and that the contract must be ascertained only from the formal document, called 
‘‘the policy’’, issued by the Company. In my view, in the present case, there is 
no doubt on the formal document of the policy itself that it was for the benefit 
of the appellant, but read with the proposal, the matter, I think, is put complet- 
ly beyond doubt. 

Mr. Abhyankar then says that even if the policy is for the benefit of the 
appellant, that is not the kind of benefit contemplated by s. 6 of the Act be- 
cause the appellant alone is not the beneficiary under the policy and 
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respondent No. 3 retained his interest in the policy moneys and did 
not divest himself of such interest when the policy was taken out. He relies 
on the provision in the policy that the policy moneys would be payable to the 
proposer, i.e., respondent No. 3, and failing him to the appellant. Mr. Abhyan- 
kar says that if the appellant survived till September 2, 1952, respondent 
No. 3, her father, was entitled to payment of the policy moneys and the benefit 
of the policy, therefore, was available not only to the appellant but also to 
respondent No. 3, her father. In fact the contention went further and suggest- 
ed that the appellant’s interest was only contingent on the happening of a cer- 
tain event and there was no present trust created in favour of the appellant 
under the policy. Mr. Abhyankar says that if the appellant survived up to 
September 25, 1952, respondent No. 3, her father, would take the moneys and 
where is the benefit of the appellant in that case? The appellant would get 
the benefit only if respondent No. 3 predeceased the relevant date on which the 
policy moneys became payable and which event may or may not happen. Mr. 
Abhyankar says that if it did not happen, the appellant was out of the picture 
and the benefit was not, therefore, of the appellant. Mr. Abhyankar reads more 
that what the section contains. All that s. 6 requires is that it must be a policy 
for the benefit of his wife or of his wife and children, or any of them. It does 
not say that it must be a policy exclusively for the benefit of his wife or of his 
wife and children or any of them. Assuming that some benefit accrued under 
the policy in favour of respondent No. 3, if it is shown that some benefit also 
accrued in favour of the appellant, it was a policy for the benefit of the 
appellant and was, in the terms of the section, covered as a policy protected 
under this Act. Mr. Abhyankar says that in order that s. 6 should apply 
there must be a trust so that the policy moneys shall not be subject to the 
control of respondent. No. 3. If respondent No. 3 was entitled to withdraw 
the moneys, can it be said, Mr. Abhyankar asks, that he had no control over 
the policy moneys? There are two answers to these contentions. One answer 
is that the right to receive payment is not the same thing as having a full 
right over the property received. Payment may be received in trust for some- 
one else. All that the policy says is that the sum assured will be payable to 
respondent No. 3. If that contingency happens, respondent No. 3 shall hold 
the amount so received in trust for the appellant. The second answer ig that 
the trust may as well be a contingent trust. There is nothing in the section 
to indicate that a contingent trust could not be the one contemplated by s. 6 
of the Act. Even on the construction suggested by Mr. Abhyankar that the 
appellant would be entitled to the policy money in the event of respondent 
No. 8 dying before the policy matured, it means that the trust itself was 
created in favour of the appellant on the happening of that event. That 
there can be a contingent trust is not disputed by Mr. Abhyankar. But the 
contention is that the provisions of s. 6 would apply only if an unconditional 
interest in the benefit of the policy was created at the time when the policy 
was taken out in favour of the wife or the child and not if a contingent 
benefit was contemplated. No doubt he is apparently supported by the ob- 
servations of a Division Bench of this Court in Dinbai v. Bamansha* But 
on a close scrutiny of the case it does not seem that that case really sup- 
ports Mr. Abhyankar’s proposition. It is pertinent to note that the policy it- 
self was not produced in that case, but an argument was advanced on the 
basis of a letter written by the Insurance Company in which the terms of the 
policy were given. Mr. Justice Baker observed that from the letter it ap- 
peared that the sum payable under the policy was payable at death or at age 
fifty-five with profits to the insured, but in the event of his death before his 
wife it was to go to the wife, and failing her, to the insured, his executors, 
administrators or assigns. On these terms Mr. Justice Baker, who delivered 
one of the judgments of the Division Bench, stated that the policy contem- 
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plated was for the benefit of the assured himself if he attained the age of 
fifty-five, and if he had attained the age of fifty-five, the policy would have 
been payable to him, and would undoubtedly have formed part of his estate, 
nor would his wife have had any interest in it. It is significant that the 
proposal form in the present case says that the child upon whose survivance 
the endowment becomes payable is the appellant along with her sister. The 
payability of the policy moneys is dependent upon the survivance of the 
appellant and her sister on a certain specified date. Since the terms of the 
policy did not disclose that the benefit was of the wife but on the contrary 
disclosed that the proposer retained interest in the policy moneys, as indeed 
the learned Judge observed in his judgment, there is no difficulty in accept- 
ing the contention that that policy would not be covered by s. 6 of the Act. 
But that is not the case here. In my view, the policy here is clearly intend- 
ed for the benefit of the appellant but it is on her survivance on a parti- 
cular date that the policy moneys become payable. That they become pay- 
able to respondent No. 3 does not eliminate the benefit because it only means 
that the moneys in the hands of respondent No. 3 will be held in trust for 
the benefit of his daughter, the appellant. I am therefore unable to accept 
the contention of Mr. Abhyankar that the question is concluded by Dinbat v. 
Bamansha. On the other hand, a number of decisions in England and in 
India have consistently taken the view that a contingent trust can be created 
by a policy for the benefit of a daughter or wife by a person on his own life 
and such a contingent trust can confer benefit to the beneficiary in the event 
of a certain thing happening. Ameer Ali J. succinctly stated the position in 
In re Ashalata Dasi. The learned Judge observed (p. 71): 

“...The Act does not say wholly for the benefit of the wife or solely for the 
benefit of the wife or anything of the kind.” 
Although it is not necessary for me to go to the extent the learned Judge 
went in that case in holding that a mere nomination of the wife in the policy 
to receive the amount payable in the event of the husband’s death beire a 
certain date will bring it within the ambit of s. 6 of the Act, I respectfully 
agree with his view that the fact that the wife’s interest is made contingent 
on some event happening does not prevent or affect the creation of a valid 
trust. A Division Bench of the Madras High Court in Bengal Insurance & 
Real Property Co. Lid. v. Velayammal,® considered a case in which in the 
declaration, in answer to question ‘‘Name of the nominee or nominees who 
would receive the sum assured’’ the answer given by the assured was ‘‘Self 
or wife, Velayammal’’. On the basis of a declaration of this type the Court 
observed as follows (p. 999): 


“...This shows that the wife was intended to have a benefit from the policy. 
According to the terms of the policy the money was payable in the event of the assured 
surviving 11th April 1943 or at previous death. Obviously he could not receive pay- 
ment if he died before that date, but his wife could. It is true that her right to the 
benefit depended upon the contingency of her surviving her husband if he died before 
the named date. But the circumstance that a benefit to the wife is of a contingent 
character does not prevent it from being a benefit within the Married Women’s Pro- 
perty Act;... If there was a trust, as in our judgment there was, for the benefit of 
the wife in the event which happened, it would follow from section 6 that the Official 
Trustee of Bengal would be the trustee, and he alone would be competent to sue for 
the enforcement of the trust;...” 

In Abhiramavalls v. Official Trustee, Madras? a life insurance policy, in the 
column ‘‘To whom payable”, contained the following words, namely, ‘‘The 
assured or his wife Abhiramavalli, if he predeceased her’’; it was held that 
the said words expressed on the face of the policy that the same was for the 
benefit of his wife and as such it enured and was deemed to be a trust for 
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the benefit of the wife, within the meaning of s. 6 of the Married Women’s 
Property Act. A number of decisions of Courts in England have held that 
the benefit arising under a policy of life insurance for the purposes of the 
Married Women’s Property Act may be a benefit contingent on the happen- 
ing of a certain event and that in such a case it would be a contingent trust 
which is included within the scope of s. 6 of the Act. It is unnecessary to 
refer to a large number of cases, but the case reported in Fleetwood’s Policy, 
In re® has been referred to and regarded as a leading case in most of the 
Indian and English decisions. In that case, a husband took out an insurance 
policy for 500£ on his life, and by the terms of the policy the insurance com- 
pany agreed to pay that sum to the insured’s wife, if she were living at his 
‘death, or in the event of her prior death to pay it to the insured’s executors, 
administrators and assigns. The policy contained a proviso that, if at the end 
of twenty years the insured was still living, he should have the right to exer- 
cise any of six specified options, The insured being then still living, he exer- 
cised an option to receive the entire cash value of the policy with its share of 
accumulated profits and to discontinue the policy. A sum of 288£ thus be- 
came payable. The insurance company were unwilling to pay over this sum 
except on the joint receipt of the husband and wife, and ultimately paid it in- 
to Court. Tomlin J. held that the policy came within s.:11 of the Married 
Women’s Property Act, 1882, and created a trust in favour of the wife in cer- 
tain events; that the insured must be taken to have exercised the option for 
the benefit of the trust; and that, unless the husband and wife came to an 
agreement, the fund must be accumulated in Court until it could be ascer- 
tained, by the death of either party, who was entitled to it. On the facts 
disclosed, the insured in fact received the entire cash value of the policy and 
discontinued the policy. It was quite plain from the terms of that policy 
‘that it was a policy on the life of the husband and that the proceeds would 
belong to the wife if she survived the husband, but otherwise to the husband. 
It was contended on behalf of the husband that while it was true that the 
policy was expressed to be for the benefit of the wife in the event of her 
surviving the husband, yet there were provisions in the policy which in terms 
conferred upon the husband the absolute right to destroy his wife’s interest. 
It was his case that, if at the end of the accumulation period he and his 
wife were both still living, he was free to exercise one or other of the several 
options provided for by the policy; and that if by so doing, he put an end 
to the policy, his wife’s interest under the policy ceased, and he was entitled 
to put into his own pocket any benefit which resulted from his exercise of 
the particular option. The rival contention on -behalf of the wife was that 
although she was a beneficiary under the policy, only contingently, the hus- 
band, when he exercised one of the options, must be taken to have exercised 
it for her benefit and that she was, therefore, entitled to take the sum assur- 
ed. The learned Judge came to the following conclusion (p. 538): 

#_,.In my view that section applies to this policy. The policy is, in the terms of 
the section, a policy af assurance effected by a man on his own life, and expressed to 
be for the benefit of his wife. It is true it is expressed to be for the benefit of his 
wife in a certain event only, but the fact that the benefit is of a limited or contingent 
character does not prevent it from being a benefit within the meaning of this Act. I 
think, therefore, that the policy creates a trust in favour of the wife, but only in terms 
of the trust.” 

The learned Judge later went on to say (p. 55): 

“It seems to me that the presence in the policy of powers which the insured may 
or may not be entitled as against the beneficiary to exercise, does not enable me to con- 
strue this policy as one which, in respect af these options, gives the insured the right 
to-destroy the rights of the beneficiary.” 

That has been the legal position well settled and Mr. Abhyankar’s conten- 
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tion, therefore, that inasmuch- as respondent No.:3 did -not divest himself 
fully of his interest in the policy, as the policy moneys were payable to him 
on a certain date, cannot be accepted. The legal position seems to be that 
the right to receive the moneys given to respondent No. 8 did not confer on 
him any absolute interest in the policy moneys but that such moneys as he 
could receive would be with him in trust for the ultimate benefit of the 
appellant, his daughter. Section 6 of the Act does not say that the- benefit 
must be only for the wife or the children. It could be a benefit for the wife 
and children along with others. Moreover, the mere fact that the right to 
the benefit would acerue only in the event of a certain contingency happen- 
ing will not take the policy out of the scope of s. 6. In such cases it would 
be a contingent trust and there is nothing in the section which precludes 
such a contingent trust being included for the purposes of that section. Simi- 
larly, whether or not the policy expressly refers to the words ‘‘for the benefit 
of his wife, or of his wife and children, or any of them’’, if it is apparent 
on the contract of insurance that a benefit was conferred on them, it is enough 
for the purposes of s. 6 of the Act. The contract of insurance may consist, 
in a given case, not only of the policy formally issued when the proposal is 
accepted but of the proposal which may be incorporated in the policy. 
Mr. Abhyankar invited my attention to Mt. Rahtbai v. Ratanlal Hiralal? and 
Krishnamurthy v. Anjayya.’° I think that the view taken by the learned 
Judge in the former case runs counter to a series of decisions of Indian and 
English Courts. In the latter case it was clear that no benefit was con- 
ferred on the wife on the face of the policy, as the words used were ‘‘To the 
person or persons legally entitled thereto’’. In this view of the matter, the 
view taken by the learned Judge is not sustainable and it will have to be 
held that the policy in this case was covered by s. 6 of Act III of 1874 and 
valid trust was created in favour of the appellant in respect .of that policy by 
respondent No. 3, as alleged in the plaint. 


This appeal will, theréfore, be allowed, the order of the City Civil Court 
will be set aside and there will be a decree in favour of the appellant. Res- 
pondent No. 2:original defendant No. 2, the Union of India, do pay to the 
plaintiff-appellant á sum of Rs. 5,000 with interest thereon at the rate of 6 
per cent. per annum from the date of the filing of the suit till judgment and 
at the rate of 4 per cent. per annum subsequently till payment. Respondent 
No. 2-original defendant No. 2 will pay the costs of this appeal and of the 
trial Court to the appellant. Respondent No. 2-original defendant No. 2, the 
Union of India, ‘will also pay the costs of the commission referred to by the 
learned Judge in para. 19 of his judgment. 

: Appeal allowed. 
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Before Mr. Justice Tarkunds and Mr, Justice Ohttals, 
THE EMPLOYEES’ STATE INSURANCE CORPORATION 
v. 
M/S. BHARAT BARREL AND DRUM MANUFACTURING CO. (P) LTD.* 


Bombay Employees’ Insurance Oourts Rules, 1959. Rules 17, 16, 13 (3) (v), 42 (1) & (2)— 
Employees’ State Insurance Act (XXXIV of 1948), Secs. 96(1)(b), 75-78, 80, 94, 40(4), 
82 (3), 86 (3)—Limitation Act (XXXVI of 1963), Art. 137; Seo. 2 (b)—Indian Limitation Act 
(IX of 1908), Art. 181—Oivil Procedure Code (Act V of 1908), Secs, 80, 129—Whether 
r. 17 ultravires—Scops of s. 96 (1) (b), Employees’ Stute Insurance Aol—Applications 
by Employees’ State Insurance Corporation whether subject to period of limitation—Construc- 
tion of siaiute—Rule made by rule making authority challenged as ultra vires— Whether other 
rules made by same authority help in deciding question, 

Rule 17 of the Bombay Employees’ Insurance Courts Rules, 1959, ie wira vires tho 
rule making power of the State Government under s. 96 (2) of the Employees’ State 
Insurance Act, 1948, 

The power conferred on the State Government under s. 96 (1) (b) of the Employees’ 
State Insurance Act, 1948, to make rules relating to ‘‘ the procedure to be followed in 
proceedings ° cannot cover any procedural rule which operates at a stage prior to the 
commencement of the proceeding, i. i.e.- prior to the filing of an application in an Employees’ 
Insurance Court. 

Section 96 (1) (b) of the Act does not confer any right on the State Government to 
prescribe a period of limitation for filing of an epplication in an Employees’ Insurance 
Court under s. 75 of the Act, 

E.S.I. Corporation v. M. P. Govt, Mis. Solar Works v. Employees’ B. I. Oorpn.,? 
M/s, A. K. Bros, v. E. S. I. Corporation,? F.A.O. No. 74 of 1963,4 Velu v. Sevuga 
Perumal, Sennimalai v. Palani, Mohd. Arab v. Abdul TWaheed,t The Union of 
India v. Ram Kanwar, and Bombay Gas Oo. v. Gopal Bhiva,’ referred to. 

Applications filed by the Employees’ State Insurance Corporation for a relief under 
8.75 of the Act before January 1, 1964, are not subject to any period of limitation but 
those filed thereafter are subject to the period prescribed in art. 137 of the Limitation Act, 
1968, namely, three years from the time when the right to apply accrues, 

When a rule is challenged on the ground that it is ultra vires the powers of the rule 
making authority, little assistance in'deciding the scope of the rule making powers can 
be derived by referring to other rules made by the same authority. 


K. H. Bhabha, with H. V. Jayakar, for the applicant. 
F. 8. Nariman, with C. C. Jam, for the opponents. 
Y. H. Gumaste, Government Pleader, fer the State. 


TARKUNDE J. This reference has been made under s. 81 of the Employees’ 
State Insurance Act, 1948 by the Employees’ Insurance Court, Bombay, for 
the decision of two questions of law. The questions submitted by the Em- 
ployees’ Insurance Court are: 

(1) Whether rule 17 of the Employees’ State Insurance Rules is ultra 
vires the rule making power of the State Government under s. 96(7) of the 
Employees’ State Insurance Act? 

(2) If yes, what, if any, limitation applies to applications filed by the Cor- 
poration to the Employees’ Insurance Court? 

The circumstances which have led to these questions are very simple. The 
Employees’ State Insurance Corporation (hereinafter referred to as the Cor- 

poration) filed an application in the Employees’ Insurance Court, Bombay, 
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against the opponents, who are a manufacturing company, for the recovery of 
the employees’ contributions payable under the Employees’ State Insurance 
Act, 1948 for the period from September 1, 1957 to July 31, 1963. The appli- 
cation was filed on October 7, 1963. Rule 17 of the Bombay Employees’ 
Insurance Courts Rules, 1959 made by the Government of Bombay in exercise 
of the powers conferred by s. 96(/) of the said Act purports to prescribe a 
period of limitation for every application which may be filed in the Em- 
ployees’ Insurance Courts. Rule 17 is in these terms: 

“17, Limitation. (1) Every application to the Court shall be brought within twelve 
months from the date on which the cause of action arose or as the case may be the claim became 
due; 

Provided that the Court may entertain an application after the said period of twelve 
months if it is satisfied that the applicant had sufficient reasons for not making the application 
within the said period, 

(2) Subject as aforesaid the provisions of Parts II and IN of the Indian Limitation Act, 
1908 (LX of 1908), shall, so far as may be, apply to every such application. ” 

This rule barred the claim of the Corporation in respect of the contributions 
which became due more than 12 months before the date of the application, 
i.e. prior to October 7, 1962. The Corporation, however, urged that rule 17 
is ulira vires the rule making powers of the State Government under s. 96 
of the Act. A rule similar to rule 17 quoted above has been made by other 
State Governments under s. 96(J) of the Act, and there is a conflict of deci- 
sions on the validity of that rule. In E.S.I. Corporation v. M. P. Govt.,’ a 
Division Bench of the Madhya Pradesh High Court held that rule 17 of the 
Madhya Pradesh Rules was outside the rule making power conferred on the 
State Government by s. 96(/) and is inconsistent with the provisions of the 
Act. A corresponding rule made by the Madras Government was held in- 
valid by a Division Bench of the Madras High Court in M/s. Solar Works v. 
Employees’ S.I. Corpn.2 In doing so the Division Bench overruled a pre- 
vious decision to the contrary of a single Judge of that Court. The same 
question came up before a Division Bench of the Allahabad High Court in 
M/s. A. K. Bros. v. E.S.I. Corporation.2 The Division Bench of the Alaha- 
bad High Court had before it the aforesaid decision of the Madhya Pradesh 
High Court, but not the one of the Madras High Court. The Allahabad High 
Court disagreed with the Madhya Pradesh view and held that rule 17 of the 
U.P. Rules is covered by the rule making power of the State Government. 
At the time when the present reference was made to this Court by the Em- 
ployees’ Insurance Court, Bombay, a Division Bench of the Punjab High 
Court had held that the corresponding rule made by the Punjab Government 
was intra vires the Government’s powers. Subsequently, however, that view was 
disapproved and the rule was held ultra vires by a Full Bench of that Court.+ 
The Full Bench of the Punjab High Court had before it the aforesaid deci- 
sion of the Division Bench of the Allahabad High Court. The present posi- 
tion thus is that the Allahabad High Court has upheld the validity of the 
rule, whereas the Madhya Pradesh, Madras and Punjab High Courts have 
taken the contrary view. The Employees’ Insurance Court, Bombay, has 
made the present reference in view of this conflict of decisions, and because 
the question has arisen in a great number of cases pending in that Court. 
In order to appreciate the arguments advanced before us it is necessary to 
notice some aspects of the scheme of the Employees’ State Insurance Act, 
1948 (hereinafter referred to as the Act). The object of the Act, as stated 
in its preamble, is ‘‘to provide for certain benefits to employees in case of sick- 
ness, maternity and employment injury.’’ It will be recalled that, much be- 
fore this Act, provisions had been made for the protection of female employees 
in cases of maternity by the Maternity Benefits Acts passed by various Pro- 
1 [1964] A. I. R. M.P. 75. 4 (1986) F. A. O.No. 74 of 1983, decided 


2 [1064] A, I. R. Mad. 376. by a Full Bench of the Punjab High Court, 
8 [1965] A. I. R, All, 410, on Janvary 31, 1986 (Unrep.). 
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vincial Legislatures, and provisions had also been made for granting compen- 
sation for employment injury by. the Workmen’s Compensation Act. The pur- 
pose of the present Act was to insure employees against sickness for the first 
time and to include in the same scheme appropriate provisions for insuring 
them in respect of maternity and employment injury. In the three contin- 
gencies covered by the Act-——sickness, maternity and employment injury—the 
Act confers two benefits on the insured persons, one of periodical cash pay- 
ments and the other of medical treatment. The periodical cash payments 
are described as sickness benefit, maternity benefit, disablement benefit and de- 
pendents’ benefit, and the medical treatment is described as medical benefit 
(s. 46). Section’ 1(3) empowers the Central Government to bring into force 
different parts of the Act on different dates in different parts of the country. 
When brought into force the Act applies, in the first instance, to all factories 
other than seasonal factories, but the Act can be extended to other establish- 
ments, industrial, commercial, agricultural or otherwise (sub-ss. 4 and 5 of 
s. 1). Section 2(/4) defines an ‘‘insured person’’ as ‘fa person who is 
or was an employee in respect of whom contributions are or were payable 
under this Act and who is, by reason thereof, entitled to any of the benefits 
provided by this Act.” Section 3 provides for the establishment and incor- 
poration of the Employees’ State Insurance Corporation. Section 26(/) lays 
down that all contributions paid under the Act and all other moneys received 
on behalf of the Corporation shall be paid into a fund called the Employees’ 
State Insurance Fund which shall be held and administered by the Corpora- 
tion for the purposes of the Act. Contributions payable under the Act are 
the main source of the Fund, and these contributions are of the employers 

as well as the employees in certain proportions. No employee’s contribution, 
eed is payable by or on behalf of an employee whose average daily 
wages are below one rupee [s. 42(/)]. Section 40 provides that the prin- 
cipal employer is to pay in respect of every employee, whether directly em- 
ployed by him or by or through an immediate employer, both the employer’s 
contribution as well as the employee’s contribution. He is, however, entitled 
to deduct from the wages of an employee the amount of the employee’s con- 
tribution payable in respect of the wage period. Sub-section (4) of s. 40 
lays down that any sum deducted by the principal employer from wages 
under this Act shall be deemed to have been entrusted to him by the em- 
ployee for the purpose of paying the contribution in respect of which it was 
deducted. Section 44 requires employers to furnish returns and maintain 
registers and s. 45 empowers the Corporation to appoint Inspectors for the 
purpose of inquiring into the correctness of particulars stated in any return 
referred to in s. 44 or for the purpose of ascertaining whether any of the 
provisions of the Act has not been complied with. Sections 46 to 59, read 
with schedules I and II, make elaborate provisions in respect of cash pay- 
ments and medical treatment to which the insured persons are entitled. 
Chapter VI of the Act, which comprises ss. 74 to 83, deals with ‘‘ Adjudica- 
tion of Disputes and Claims’’. Section 74 empowers State Governments to 
constitute Employees’ Insurance Courts for different local areas. Sub-sections 
(1) and.(2) of s. 75 enumerate the questions and claims which are to be 
decided by the Employees’ Insurance Courts, and sub-s. (3) of that section 
lays down that no Civil Court shall have jurisdiction to decide or deal with 
any question or dispute or to adjudicate on any liability which by or under 
this Act is to be decided by an Employees’ Insurance Court. Section 76 
deals with the territorial jurisdiction of Employees’ Insurance Courts. Sub- 
section (J) of s. 77 says that the proceedings before an Employees’ Insurance 
Court shall be commenced by application, and sub-s. (2) of that section lays 
down that the form and particulars of such application and the fee to be 
paid therefor shall be such as may be prescribed by rules made by the State 
Governments. Section 78 deals with the powers of Employees’ Insurance 
Courts, and in particular sub-s. (2) of that section says that the Court ‘‘shall 
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follow such procedure as may be prescribed by rules made by the State Gov- 
ernment.’’ Section 80 lays down that the Court shall not direct the payment 
of any benefit to a person ‘‘unless he has made a claim for such benefit in 
accordance with the regulations made in that behalf, within twelve months 
after the claim became due.” A proviso to that section, however, empowers 
the Court to condone in appropriate cases the delay in making a claim.. 
Section 94 provides that the amount due in respect of any contribution or 
any other amount payable under the Act shall have priority over other debts 
in insolvency and liquidation proceedings. Sections 95 and 96 define the rule 
making powers of the Central Government and the State Governments respec- 
tively, while s. 97 specifies the power of the Corporation to make regulations 
under the Act. Sub-section (J) of s. 95 confers on the Central Government 
general powers to make rules for the purpose of giving effect to the provi- 
sions of the Act, and sub-s. (2) gives a list, without prejudice to the gene- 
rality of the foregoing power, of the specific matters on which rules may be 
made by the Central Government. Under s. 96, however, the rule making 
powers of the State Government are not of a general nature. They are con- 
fined to the matters specified in cls. (a) to (h) of sub-s. (7) of s. 96. Clause 
(b) of s. 96(7) is material to the present Reference, for the impugned rule 
is claimed to be covered by the rule making power of the State Government 
under that clause. Clause (b) of s. 96(7) runs as follows: 

“© 96, (1) The State Government may, subject to the condition of previous publication, 
make rules not inconsistent with thie Act in regard to all or any of the following matters, namely:— 

(a) .... 

(b) the procedure to be followed in proceedings before such Courts (Employees’ Insurance 
Courtes) and the execution of orders made by such Courts, ” $ 
Clause (h) of s. 96 enables the State Government to make rules on ‘‘any 
other matter which is required or allowed by this Act to be prescribed by 
the State Government.’’ Sub-section (3) of s. 95 and sub-s. (2) of s. 96 
provide that the rules made under ss. 95 and 96 by the Central Government 
and the State Governments respectively shall be published in the Official 
Gazettee and shall thereupon have effect as if enacted in the Act. 

We have heard at length the arguments of Mr. Bhabha, who appeared for 
the Corporation and contended that rule 17 is ultra vires the rule making 
powers of the State Government, and Mr. Nariman for the opponents and the’ 
learned Government Pleader for the State of Maharashtra who claimed that 
the said rule is valid. The validity of the rule depends upon whether the 
power of the State Government to make rules under s. 96(/)(b) in regard to 
“‘the procedure to be followed in proceedings before such Courts” (Employees? 
Insurance Courts) covers the power to make a rule prescribing a period of 
limitation for application filed before an Employees’ Insurance Court. The 
question must be decided on a proper construction of the terms of s. 96(7) (Bb). 
In case those terms are found to be ambiguous, the intention of the Legisla- 
ture may be gathered from the other relevant provisions of the Act and the 
scheme of the Act as a whole. 

In our view, the meaning of the terms of s. 96(7)(b) is clear and free from 
ambiguity. ‘‘The procedure to be followed in proceedings’’ comprises only 
those rules of procedure which specify the mode or manner in which the pro- 
ceedings are to be conducted and disposed of. The power conferred on the 
State Government to make rules relating to ‘‘the procedure to be followed in 
proceedings’’ cannot cover any procedural rule which operates at a stage 
prior to the commencement of the proceeding, ie. prior to the filing of an 
application in an Employees’ Insurance Court. This interpretation of the 
scope of s. 96(7) (b) is re-enforced if the earlier provisions of ss. 76 to 78 are 
taken into. consideration. The heading of s. 76 is ‘‘Institution of proceedings, 
etc.’’, and its main purpose is to specify in which Employees’ Insurance 
Court an application may be instituted. The heading of s. 77 is ‘‘Commence- 
ment of proceedings.” Sub-section (J) of that section, as stated above, pro- 
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vides that the proceedings before an Employees’ Insurance Court shall bo 
commenced by application, and sub-s. (2) says that the form of such applica- 
tion, the particulars it should contain and the fee payable therefor should be 
such as may be prescribed by rules by the State Governments. After pro- 
viding for the institution of proceedings and the commencement of proceed- 
ings in ss. 76 and 77, the Legislature proceeded in s. 78 to specify the powers 
of the Employees’ Insurance Court. Sub-seection (7) of s. 78 describes the 
powers of the Court in such matters as summoning of witnesses, discovery 
and production of documents and recording of evidence. Then sub-s. (2) of 
s. 78 says ‘‘the Employees’ Insurance Court shall follow such procedure as 
may be prescribed by rules made by the State Government.’’ Sub-section (3) 
says that the costs of the proceedings shall be in the discretion of the Court, 
and sub-s. (4) provides that an order of the Court shall be enforceable as if 
it were a decree passed in a suit by a Civil Court. These provisions read 
with the several clauses of s. 96(J) make it clear that cl. (b) of s. 96(J) is 
meant to cover the same topic as is mentioned in s. 78(2), viz. the procedure 
to be followed in proceedings before an Employees’? Insurance Court. The 
procedure mentioned in s. 78(2) is clearly im respect of matters subsequent 
to the commencement of a proceeding, and it is on those matters that the 
State Governments are empowered to make rules by cl. (b) of s. 96(1). That 
is also the plain meaning of cl. (b) of s. 96(7), even if it is not read with 
s. 78(2). The impugned rule 17 relates to a stage anterior to the commence- 
ment of a proceeding. The rule cannot be held to pertain to the procedure 
to be followed in proceedings before the Court, and is thus outside the scope 
of s. 96(7) (b). 

Mr. Nariman for the opponents and the learned Government Pleader for the 
State argued that the law of limitation is a procedural law, and that the im- 
pugned rule 17 must, therefore, be held to be a procedural rule which the 
State Government was empowered to make by the terms of s. 96(7) (b). There 
can be no dispute that the law of limitation is a procedural or adjectival law 
and is not a part of substantive law. It is procedural or adjectival, because 
it regulates the manner in which substantive rights can be enforced by judi- 
cial action. In that sense the impugned rule 17 is clearly a procedural rule. 
That does not, however, mean that the rule is a part of ‘‘the procedure to 
be followed in proceedings’’, on which topic the State Governments have been 
empowered by s. 96(1)(b) to make rules. In deciding a case a Court has to 
apply procedural law as well as substantive law. But it is clear that the 
whole of the procedural law is not on that account a part of the procedure 
“followed”? by a Court. An illustration may help in making this distinction 
clear. In this verv Act there is s. 80 which lays down that an Employees’ 
Insurance Court shall not direct the payment of any benefit to a person unless 
he has made a claim for such benefit in accordance with the regulations made 
in that behalf, within twelve months after the claim became due. Mr. Nari- 
man referred in this connection to the regulation making powers of the Cor- 
poration under s. 97(2) (vii) and argued, quite rightly, that s. 80 requires 
an employee to make a claim within twelve months to the Corporation for 
any benefit which is receivable by him under the Act, and that the making 
of such a claim to the Corporation is a condition of the maintainability of 
his application in an Employees’ Insurance Court. Now, s. 80 is clearly a 
procedural section, for it regulates the manner in which a person should 
proceed to secure the payment of any benefit to which he may be entitled 
under the Act. It cannot, however, be claimed that because s. 80 is proce- 
dural in character it is a part of ‘‘the procedure to be followed in proceed- 
ings’ before an Employees’ Insurance Court. Another instance is of s. 80 
of the Code of Civil Procedure which requires a notice to be given to the Gov- 
ernment or a public officer before filing a suit against them. That section is 
also procedural, but it cannot be held to be a part of the procedure to be 
followed in a proceeding before a Court. The mere fact that the impugned 
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rule 17 is procedural in nature cannot bring it within the ambit of s. 96(J) (b) 
of the Act. 

Mr. Nariman argued that rule 17 can be regarded as a part of ‘‘the pro- 
eedure to be followed in proceedings’’ because it tells the Court in effect that 
the Court shall not entertain a claim more than 12 months after the date on 
which the cause of action arose or the claim became due. We cannot accept 
this argument, for it is clear that a rule of law does not become a part of 
procedure to be ‘‘followed’’ by a Court merely because it tells the Court of 
how a certain case should be decided. Rules of substantive law also serve 
the same purpose. One such rule, for instance, tells the Court (to use 
Mr. Nariman’s language) that a claim for damages for breach of contract 
should not be awarded against a party unless the party is proved to have 
committed the breach. The rule obviously is not a procedural rule, much less 
a part of the procedure to be followed by the Court. The decision of a case 
may involve the application of procedural as well as substantive law. In 
deciding a case the Court may have to decide such ‘‘procedural’’ issues as 
jurisdiction, limitation and res judicata and also substantive issues of various 
kinds. The procedure followed by the Court in deciding such issues comprises 
such matters as the hearing of parties, recording of evidence and the giving 
of judgment; it does not comprise the legal principles, whether procedural 
or substantive, which determine what the decision shall be. It follows that 
if an Employees’ Insurance Court were to dismiss an application on the 
ground that it is barred by the impugned rule 17, the provision contained in 
that rule is not a part of the procedure followed by the Court, although that 
provision may result in the dismissal of the application. 

It was further argued by Mr. Nariman that the expression ‘‘the procedure 
to be followed in proceedings before such Courts” in s. 96(/)(b) should be 
read as ‘‘the procedure to be followed in relation to proceedings before such 
Courts”, and that if this is done rule 17 will be found to be covered by 
s. 19(7)(b), since it relates to proceedings before an Employees’ Insurance 
Court. In our view, this argument merely begs the question and proves 
nothing. If the Legislature wanted to confer on State Governments the power 
to make rules on the procedure ‘‘in relation to” the proceedings in Employees’ 
Insurance Courts, the Legislature would have said so. Moreover, the words ‘‘to 
be followed” occurring in s. 96 (/)(b) make it clear that the Legislature in- 
tended the State Government to make rules with regard to proceedings after 
they have been instituted, and not generally in relation to proceedings in Em- 
ployees’ Insurance Courts. 

What we have stated above does not mean that an authority which has been 
empowered to make rules with regard to the procedure to be followed in Court 
proceedings cannot make any rules prescribing periods of limitations. There are 
several stages in the course of a proceeding and the rules made by such an 
authority may well provide periods of limitation in respect of those stages. To 
take a simple illustration, a rule-making authority, which provides that a 
written defence should be filed by the opponent in any application, may also 
provide that the written defence must be filed within a certain time after the 
service of notice, Again, the rule making authority may provide that if an 
ex-parte order is made by the Court granting or rejecting an application, the 
aggrieved party may apply for setting aside the order within a certain time. 
Such rules of limitation may come within the ambit of the procedure to be 
followed by a Court in a proceeding, but not a rule of limitation whose opera- 
tion is antecedent to the proceeding and which bars the institution of the pro- 
ceeding itself. 

This distinction is illustrated by the authorities on which reliance was placed 
by Mr. Nariman. In Velu v. Sevuga Perumal” it was held that the rule making 
powers of the High Court under ss. 122 and 128 of the Civil Procedure Code 
enable the High Court to make a valid rule providing a period within which a 


5 [1968] A. I. R. Mad. 392. 


58. THE BOMBAY LAW REPORTER. [VOL. LXIX. 


party sball file an application in revision. Sections 122 and 128 enable the 
High Court to make rules, not inconsistent with the provisions in the body of 
the Code, regulating its own procedure and the procedure of Civil Courts sub- 
ject to its superintendence. In upholding the rule the learned Judge who de- 
cided the case relied upon an earlier decision and observed (p. 393): 


“The decision shows that the court has power by rules framed by it to regulate or enlarge 
the time relating to procedural matters, ” 


One of the earlier cases referred by the learned Judge was Sennimalai v. 
Palani. In that case Coutts-Trotter J. held that a High Court acting under 
s. 122 of the Civil Procedure Code can frame a valid rule making the provi- 
sions of s. 5 of the Indian Limitation Act of 1908 applicable to the period of 
limitation prescribed by that Act for presenting an application under O. IX, 
r. 18 of the Civil Procedure Code to set aside an ex-parte decree. In his judg- 
ment Coutts-Trotter J. made a distinction between articles of the Limitation 
Act which prescribe periods of limitation for filing suits and articles which 
limit the time within which interlocutory and other applications should be 
lodged. The learned Judge went on to say (p. 957): 


‘\...Whatever may be the case of the Statute prescribing say three years for an action to 
be brought, I am quite clear that the articles in the Act limiting applications of this nature 
which are almost entirely interlocutory deal clearly with matters ‘of procedure ; and therefore 
the High Court has jurisdiction under 8, 122 to make the addition to O. 9, R. 13.” 


Another case relied upon by Mr. Nariman was Mohd. Arab v. Abdul 
Waheed." In that case the Court considered the validity of a rule of limita- 
tion which had been made by the Punjab High Court in the exercise of its 
powers under s 14(2) of the Delhi and Ajmer Merwara Rent Control Act, 
1947. Under that provision the High Court was authorised to make rules cito 
determine the classes of Courts which shall have power to hear and decide ori- 
ginal cases, appeals and applications for revision and to deal with execution 
proceedings under this Act and the procedure to be followed by them.’’ Tho 
rule made by the High Court provided a period of 60 days for filing applica- 
tions in revision. It was held that the law of limitation was a part of the law 
of procedure and that the rule was, therefore, valid. 

Mr. Nariman also relied on the decision of the Supreme Court in The Union 
of India v. Ram Kanwar.® In that case the Supreme Court was concerned 
with an apparent conflict between art. 151 of the Indian Limitation Act of 1908 
which provided a period of 20 days for an appeal from a decree or order of 
a High Court in the exercise of its original jurisdiction and a rule made by 
the Punjab High Court which allowed a period of 30 days for a Letters Patent 
appeal from the judgment of a Single Judge on the Original Side of that Court 
to a Division Bench. The rule of the Punjab High Court was made under 
el. 27 of its Letters Patent, under which the Court had the power ‘‘to make 
rules and orders for regulating the practice of the Court.” The Supreme 
Court observed that the Punjab High Court had the power under el. 27 of the 
Letters Patent to make a rule prescribing a period of limitation in respect of 
appeals from orders made by that Court in the exercise of its original jurisdic- 
tion to a Division Bench, that the rule was ‘‘a special law” within the mean- 
ing of s. 29(2) of the Indian Limitation Act, 1908, and that an appeal filed 
within 30 days as provided by that rule was not time barred. This decision 
was cited by Mr. Nariman for the purpose of showing that a power to make a 
rule of limitation ig covered by the general power to make rules and orders for 
regulating the practice of a Court. 

It will be noticed that in each of these cases the rule of limitation which was 
held to be valid was in respect of a step which a party had to take after a pro- 
ceeding had already commenced and during the course of that proceeding. No 
instance was cited by Mr. Nariman where an authority empowered to make rules 

6 [1917] A. I, R. Mad. 957, 8 [1962] 38. C. R. 313, 

7 [1953] A. I. R., Pun. 76. . i 
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regulating the procedure to be followed in Courts had made a valid rule pre- 
scribing a period of limitation for the institution of an original suit or pro- 
ceeding. The most ample powers to make procedural rules are found in 8. 129 
of the Civil Procedure Code which empowers a High Court to make such rules, 
not inconsistent with the Letters Patent or any other law which established 
the High Court, ‘‘to regulate its own procedure in the exercise of its original 
civil jurisdiction.” The rules made by a High Court under s. 129 need not 
conform with anything provided in the Civil Procedure Code. Even with such 
wide powers no High Court would consider itself entitled to make rules pre- 
scribing periods of limitation for the filing of suits on its original side. It was 
this type of power which the State Government had arrogated to itself in 
making the impugned rule 17. 

We have already pointed out that whereas the High Courts of Madhya 
Pradesh, Madras and Punjab have held the rule corresponding to the impugned 
rule 17 to be ultra vires the powers of the State Government, the Allahabad 
High Court took the contrary view in A. K. Bros. v. E.S.I. Corporation. The 
Allahabad High Court held the rule to be intra vires on the ground that ‘‘rules 
regarding limitation are largely a law of procedure.’’ We have already pointed 
out why, in our view, rule 17 although it is a procedural rule cannot be re- 
garded as part of the procedure to be followed in proceedings before an Em- 
ployees’ Insurance Court. A supplementary ground on which rule 17 was held 
to be valid by the Allahabad High Court was that rule 16 framed by the State 
Government was admitted before the Court to be on a matter of procedure. 
Rule 16 deals with the place of suing. The Court observed (p. 411): 


“_. If the place of suing is a matter of procedure, we find no difficulty in holding that the 
rulo as regards limitation is also a matter of procedure, ” 


A similar rule (rule 16) is also found in the Bombay Employees’ Insurance 
Court Rules, 1959 with which we are concerned. It appears to us, with res- 
pect, that the validity of rule 16 does not establish the validity of rule 17. Clause 
(h) of s. 96(7) empowers the State Government to make rules in regard to ‘‘any 
other matter which is required or allowed by this Act to be prescribed by the 
State Government.’’ Sub-section (2) of s. 76 allows the State Government to 
make rules with regard to the place of suing in certain circumstances. The 
validity of rule 16 was not canvassed before us, but it appears that the State 
Government could make such a rule under s. '96(/)(h) read with s. 76(2). The 
State Government’s power under s. 96(/)(h) is not relevant in considering 
the validity of rule 17. 

We are accordingly of the view that the terms of s. 96(/)(b) are unambi- 
guous and that they do not confer any right on the State Government to 
preseribe a period of limitation for the filing of an application in an Employees’ 
Insurance Court under s. 75 of the Act. 

Supposing, however, that the terms of s. 96(7) (b) are ambiguous and cap- 
able of two interpretations, we find from the other provisions of the Act and 
from the scheme of the Act as a whole that the Legislature did not intend to 
confer on State Governments the power of prescribing a period of limitation 
for the filing of applications under s. 75 and that an interpretation of 
s. 96(1)(6) which excludes the grant of such a power accords with the inten- 
tion of the Legislature. 

An examination of the general scheme of the Act shows that the success of 
the scheme depended very largely on the collection of contributions from the 
whole body of employers covered by the Act. In this connection certain ob- 
servations made in the aforesaid decision of the Madhya Pradesh High Court 
(E.8.I. Corporation v. 'M.P. Govt.) were shown by Mr. Nariman not to be 
strictly accurate. The Madhya Pradesh High Court observed that according 
to s. 46 of the Act an insured person and his dependents are entitled to get 
benefits mentioned therein, and that an insured person has been defined in 
s. 2(/4) as a person in respect of whom ‘‘contributions are or were payable 
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under this Act and who is, by reason thereof, entitled to any of the benefits 
provided by this Act.’? From these provisions the learned Judges drew the 
conclusion that the benefits under the Act were not made dependent on the 
actual payment of a contribution in respect of any employee. The learned 
Judges observed (p. 76): 


“‘,..Lhe ‘ benefits’ spoken of in section 46 being available to the insured person irrespective 

of the fact of actual payment of the contribution, it would defeat altogether the purpose of the 
Act if the Corporation is required to give these benefite to the insured person, and the employer 
can escape his liability for payment of the contribution on the ground of limitation. ” 
Mr. Nariman took us through the second schedule of the Act and ss. 47 to 49 
which deal with sickness benefit, s. 50 which deals with maternity benefit, 
ss. 51 and 52 which deal with disablement and dependants’ benefits, and s. 56 
which deals with medical benefit. These provisions show that as far as medi- 
cal benefit (i.e. medical treatment) is concerned, all the insured persons are 
entitled to receive the benefit even if the contributions payable for them are 
not paid. The annual report of the Corporation for the year 1964-65 was 
produced before us, and it shows that out of the total expenditure of the 
Corporation on the benefits provided by the Act more than half the expendi- 
ture was in respect of medical treatment. As far as sickness benefit is con- 
cerned the relevant provisions show that a minimum of twelve weekly contri- 
butions in a contribution period of six months have to be paid in respect of 
an employee in order that he may be entitled to receive sickness benefit, in 
the following benefit period. On the other hand, in cases of maternity bene- 
fit, disablement benefit and dependants’ benefit, a payment of even one week- 
ly contribution may suffice to enable the employee or the dependant con- 
cerned to get the whole benefit. It thus appears that although the payment 
of some contribution is necessary in order to entitle an insured person to the 
cash benefits (ie. benefits other than medical benefit), there is little propor- 
tion between the contributions actually paid in respect of a person and the 
amount of the benefit received by him. This must be so, for the scheme of 
the Act is after all a scheme of insurance. An employer who pays contribu- 
tions in respect of his own employeés does not pay merely for the insurance 
of those employees; the contributions paid by him go into a Fund which is 
designed to insure all the employees and their dependants covered by the Act 
for the contingencies of sickness, maternity and employment injury. Proper 
and full collection of contributions from all employers who are liable to pay 
them is thus necessary for the success of the scheme. 


What is more, the scheme of the Act makes it clear that the Legislature in- 
tended that the Employees’ State Insurance Fund should rapidly swell, so 
that the benefits under the Act can be enhanced and made available to larger 
categories of employees and their dependants. Sub-section (3) of s. 1 em- 
powered the Central Government to bring different parts of the Act into force 
on different dates in different parts of the country. What was done by the 
Central Government under this provision is indicative of the intention of the 
Legislature. By successive Notifications Chapter IV of the Act, which relates 
to the payment of contributions, was brought into force in most parts of the 
country. This enabled contributions to be collected from factory owners all 
over the country without requiring the Corporation to grant any benefits to 
employees. Subsequently by a series of Notifications Chapter V of the - Act, 
which deals with benefits, was gradually extended to various parts of the coun- 
try in the course of over ten years from 1952. Obviously, the grant of bene- 
fits depended on the collection of an adequate amount in contributions. The 
intention of the Legislature to enhance the scope and the quantum of the bene- 
fits is borne out by several provisions of the Act. Sub-section (5) of s. 1 en- 
ables the appropriate Government to extend the Act to establishments other 
than factories. Sub-section (2) of s. 46 enables the medical benefit to be ex- 


1966.] EMPLOYEES’ STATE INS. CORP. V. BUARAT BARREL (4.C.J.)—Tarkunde J. 61 


tended to the family of an insured person. Finally, s. 99 provides: 

“ At any time when its funds so permit, the Corporation may enhance the scale of and 
benefit admissible under this Act, and the period for which such benefit may bes ‘given, and 
provide or contribute towards the cost of medical care for the families of insured persons, "’ 


The collection of contributions in adequate quantities being thus vital to 
the scheme of the Act, it is difficult to believe that the Legislature in enacting 
s. 96(1) (b) intended to confer on State Governments the power to prescribe, 
in their absolute discretion, a period of limitation on the Corporation’s right 
to recover contributions. The difficulty in attributing such an intention to 
the Legislature is all the greater because the rule-making power in question 
was conferred on all the State Governments in the country. Supposing the 
power to prescribe a period of limitation was included in the rule-making 
power, there was nothing to prevent different State Governments prescribing 
different periods of limitation for the recovery of contributions. The Fund 
visualised by the Act is meant for the benefit of employees all over the coun- 
try, and it is hardly possible that the Legislature intended that different State 
Governments may in their discretion prescribe such periods of limitation as 
they thought fit for the recovery of contributions. 

Then there are some provisions in the Act which are inconsistent with the 
Legislature having intended to confer such a right on the State Governments. 
Section 94 provides that the amount due in respect of any contribution or 
any other amount payable under the Act shall be included in the category 
of priority debts under s. 49 of the Presidency-towns Insolvency Act, 1909, 
s. 61 of the Provincial Insolvency Act, 1920, and s. 230 of the Indian Com- 
panies Act, 1913. It does not seem likely that the Legislature, having thus 
placed the dues of the Corporation in a preferential position, intended that 
the right of the Corporation to recover them should be subject to such period 
of limitation as may be prescribed by the State Governments. The impug- 
ned rule 17 actually places the Corporation in a position of inferiority as 
compared to other creditors of an insolvent or a company in liquidation, be- 
cause the dues of the Corporation become unpayable much sooner than the 
dues of other creditors. 

Another relevant provision is cl. (4) of s. 40. It provides that any sum 
deducted by the principal employer from wages under this Act shall be deem- 
ed to have been entrusted to him by the employce for the purpose of pay- 
ing the contribution in respect of which it was deducted. By the terms of 
this clause the principal employer has been made an express trustee of the 
amounts deducted by him from the wages of his employees for the purpose 
of paying their contributions to the Corporation. It appears highly unlikely 
that the legislature, having made this provision, intended that the Corpora- 
tion’s right to recover the trust amount from an employer should be liable to 
be limited by rules made by the State Governments. 

A reference may then be made to el. (3) of s. 82 and cl. (3) of s. 86. 
Clause (3) of s. 82 provides a period of limitation of sixty days for an 
appeal allowed under that section from an order of an Employees’ Insurance 
Court to the High Court. Clause (3) of s. 86 lays down that no Court shall 
take cognizance of any offence under the Act except on a complaint made 
within six months- of the date of the alleged offence. These provisions sug- 
gest that if the Legislature had intended that the right to apply for the reliefs 
mentioned in s. 75 should be limited by time, the Legislature itself would 
have made a provision in that behalf and would not have left the matter to 
be decided by rules made by the State Governments. 

Mr. Nariman argued that the claims which are to be adjudicated by an 
Employees’ Insurance Court under s. 75(2) include other claims than those 
of the Corporation, and that it cannot be said to have been the intention of 
the Legislature that those claims also should be allowed to be adjudicated 
without any limitation of time. The list of claim included in s. 75(2) con- 
tains two such claims—a claim by a principal employer to recover contribu- 
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tions from any immediate employer [cl. (b)], and a claim by an employee or 
his dependants for the recovery of any benefit admissible under this Act 
[el. (f)]. It appears to us that if the Legislature intended not to provide a 
period of limitation for the claims of the Corporation to recover contribu- 
tions from principal employers, the Legislature could not have intended to pro- 
vide a period of limitation for a claim made by a principal employer to re- 
cover contributions from an immediate employer. Regarding the claim of an 
employee or his dependants for the recovery of any benefit under the Act no 
period of limitation has been provided in the Act, but it has been laid down 
in s. 80 that an Employees’ Insurance Court shall not direct the payment of 
any benefit to a person unless he has made to the Corporation a claim for 
such benefit within twelve months after the claim became due. A proviso to 
s. 80 enables the Court to condone the delay in making a claim in appro- 
priate cases. It is possible that the Legislature did not think that any provi- 
sion, besides the one contained in s. 80, was necessary for limiting the right 
of an employee or his dependant from applying under s. 75 for the recovery 
of any benefit admissible under the Act. A reference may be made in this 
connection to an observation of the Supreme Court in Bombay Gas Co. v. 
Gopal Bhiva.2 Commenting on the omission of the Legislature to provide 
a period of limitation for an application under s. 38C0(2) of the Industrial 
Disputes Act, 1947 the Supreme Court said (p. 757): 


“.,.The failure of the legislature to make any provision for limitation cannot, in our opinion, 

be deemed to be an accidental omission, In the circumstances, it would be legitimate to infer 
that legislature deliberately did not provide for any limitation under section 33C (2), ” 
In the present case also it appears to us that the omission of the Legislature 
to provide for limitation for applications under s. 75(2) was deliberate. In 
any case, it seems clear that the Legislature did not intend that periods of 
limitation for applications under s. 75 should be prescribed by the various 
State Governments. 

Mr. Nariman argued that some of the other rules made by the Government 
of Bombay under s. 96(J) of the Act, and included in the Bombay Em- 
ployees’ Insurance Courts Rules, 1959, should be taken into consideration in 
construing the scope of s. 96(7) (b). Mr. Nariman cited in support the fol- 
lowing statement in Halsbury’s Laws of England, Third edn., Vol, 36, p. 401 
(para. 606) : 

“Where a statute provides that subordinate legislation made under it is to have effect 

as if onacted in the statute, such legislation may be referred to for the purpose of construing a 
provision in the statute itself, ” 
Mr. Nariman pointed out that the rules made by a State Government under 
sub-s. (Z) of s. 96 are to have effect as if enacted in the Act after they are 
published in the Official Gazette. He referred to two provisions in the Bom- 
bay Employees’ Insurance Courts Rules which, according to him, would be 
of assistance in understanding the scope of s. 96(J) (b). Rule 18 (3) (v) 
provides that every application to the Employees’ Insurance Court shall state 
‘the facts constituting the cause of action and the date when it arose”, 
Mr. Nariman argued that the purpose of this provision is to enable the Court 
to determine whether an application was filed in time, Mr. Nariman also 
relied on els. (1) and (2) of rule 42 which provide that any person in whose 
favour an Employees’ Insurance Court has made an order shall apply with- 
in one year from the date of the order for the execution thereof, and that on 
such application being made the Employees’ Insurance Court shall send the 
necessary record to a Civil Court for the purpose of executing the order. 

We do not find any substance in the above argument. When a rule is 
challenged on the ground that it is ultra vires the powers of the rule making 
authority, little assistance in deciding the scope of the rule-making powers can 
be derived by referring to other rules made by the same ee The prin- 
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ciple relied upon by’ Mr. Nariman has been thus stated in Craies on Statute 
Law, 6th edn. (p. 157): 


“ Where the language of an Act is ambiguous and difficult to construe the court may for 
assistance in its construction refer to rules made under the provisions of the Act, especially 
where such rules are by the statute authorising them directed to be read as part of the Act”. 
The learned author then goes on to say (p. 158): 


“*,,.But too much stress cannot be rested upon rules, inasmuch as they may be questioned 

as being in excess of the powers of the subordinate body to which Parliament has delegated 
authority to make them. ” 
In the present case the Bombay Government made the impugned rule 17 be- 
cause, according to that Government, the power to make such a rule was con- 
ferred upon it by s. 96(1)(b) of the Act. The question before us is whether 
that view of the Government was correct, and no assistance in deciding that 
question can be derived from other rules which might have been made by the 
same authority on the same understanding of the scope of its rule making 
powers. 

We are accordingly of the view that the clear and unambiguous terms of 
s. 96(1)(b) exclude the grant of any power to the State Governments to 
make a rule prescribing a period of limitation on claims enumerated in 
s. 75(2). We are further of the view that supposing two interpretations were 
possible of the terms of s. 96(/)(b), that interpretation should be accepted 
which excludes the grant of such a power, because it is clear from the scheme 
of the Act and the provisions thereof that the Legislature did not intend to 
confer such power on the State Governments. Therefore, on the first question 
submitted to this Court by the Employees’ Insurance Court, our reply is 
that rule 17 is ultra vires the rule making power of the State Government 
under s. 96(Z) of the Act. 

The second question submitted by the Employees’ Insurance Court arises on 
the finding that rule 17 is ultra vires the State Government’s rule making 
powers. The question is what period of limitation, if any, applies to applica- 
tions filed by the Corporation to an Employees’ Insurance Court. The 
answer depends upon whether the application of the Corporation was made 
before January 1, 1964 or thereafter. This is because the Limitation Act of 
1963 came into force on January 1, 1964 and replaced the Indian Limitation 
Act of 1908. Under the Indian Limitation Act of 1908 no period of limita- 
tion was preseribed for an application like the one made to an Employees’ 
Insurance Court. Section 2(/0) of the Indian Limitation Act of 1908 de- 
fined a suit as not including an appeal or an application. No period of 
limitation prescribed for filing of a suit can, therefore, have any relevance to 
an application filed before an Employees’ Insurance Court. The only article 
in the Act which might have applied to such an application was art. 181 
which provided a period of limitation of three years. However, as pointed out 
by the Supreme Court in the aforesaid decision in Bombay Gas Co. v. Gopal 
Bhava (p. 758): 

“It is well settled that Art, 181 applies only to applications which are made under the 
Code of Civil Procedure... ” 

Thus an application filed in an Employees’ Insurance Court before January 
1, 1964, for a relief under s. 75 of the Employees’ State Insurance Act was 
not subject to any period of limitation. Applications filed on or after 
January 1, 1964, would, however, be covered by art. 137 of the Limitation 
Act of 1963 which provides a period of limitation of three years from the time 
when the right to apply accures. Section 2(b) of the Limitation Act of 1963 
says that an ‘‘application’’ includes a petition. Article 137 of the new Act 
covers all applications for which no period of limitation is provided by other 
articles in the Act. Hence our reply to the second question submitted by the 
Bombay Employees’ Insurance Court will be that applications filed by the 
Corporation before January 1, 1964, are not subject to any period of limita- 
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tion, and that those filed thereafter are subject to the period prescribed in 
art. 187 of the Limitation Act of 1968. 

Under the cireumstances of the case there will be no order as to costs of 
this reference. 

Mr. Jani for the opponents applies for leave to appeal to the Supreme Court 
from this decision. Mr. Bhabha for the Corporation opposes the application. 
As stated above, High Courts have differed on the main point at issue. More- 
over, the Employees’ Insurance Court, Bombay, has stated in the reference 
that the questions submitted to us have arisen in a large number of pending 
cases. We are accordingly of the view that this case is a fit one for appeal 
to the Supreme Court. Certificate to issue guder art. 133(7) (c) of the Con- 
stitution. 

Answer accordingly. 


[NAGPUR BENCH] 


Before Mr. Justice Padhye. 
SAKHARAM TRIMBAK MHASKI v. ANANDA YESHWANT SUTE.’ 
Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act (XOIX of 1958), Secs. 4, 2(13) 
cd (17)—Determination of family holding with particular landholder—Whether land unfit 
for cultivation to be excluded tn arriving ai drea of such family holding, 

Under the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, for 
the purposes of finding out a family holding with a particular landholdor, the land which 
is fit for cultivation has alone to be taken into consideration and an unfit land like rocky 
land not fit for cultivation, has to be excluded. 


Tue facts appear in the judgment. 


S. N. Kherdekar, for the petitioner. 
R. N. Deshpande, for respondent No. 1. 


Papaye J. The petitioner wanted resumption of 8 acres and 18 gunthas of 
land out of survey No. 8 in village Raipur, taluq Mehkar, district Buldana, 
for his personal cultivation. Respondent No. 1 was a lessee of the said field. 
The petitioner being minor, an application for possession was filed on his 
behalf by his guardian before the Tenancy Naib Tashildar. The Tenancy Naib 
Tahsildar enquired into the application and found that the total holding of 
the petitioner was more than one-third of a family holding, but less than a 
family holding, and he is principally dependent on agriculture and he bona 
fide required the suit land for personal cultivation. On these findings, he 
granted the application of the petitioner and ordered that he shall be put in 
possession of the whole of the land claimed by him, viz. 8 acres and 18 gunthas 
out of survey No. 8. The Tenancy Naib Tahsildar also held that the total 
holding of the plaintiff was 31 acres and 19 gunthas and the family holding in 
this area being 32 acres, it did not exceed a family holding. 

Respondent No. 1 preferred an appeal before the Special Deputy Collector. 
It appears that the finding regarding the total holding of the petitioner given 
by the Tenancy Naib Tahsildar was based on the statement made by the peti- 
tioner’s father wherein he had shown fields at villages Raipur and Bramhapuri, 
the total area of which was 31 acres and 19 gunthas. It appears that this 
statement was not fully correct as one survey number was not mentioned, while 
two survey numbers were wrongly described. In appeal, parties had filed some 
documents, which consisted of the Jamabandi abstracts of villages Raipur and 
Bramhapuri and the erop-statements of the years 1962-63 and 1963-64 regard- 
ing the survey numbers of village Bramhapuri. It appears that none of the 
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parties objected to the filing of these documents by the other party, nor was 
the correctness of those documents challenged by any of the parties. On the 
basis of these documents, the appellate Court found that the petitioner owned 
two survey numbers at Raipur and three survey numbers at village Bramha- 
puri; the total area of all these five survey numbers was 33 acres and 18 gunthas. 
From the documents produced before it, it was also found by the appellate 
Court that ont of survey numbers 2/1 and 12/1 of village Bramhapuri, 2 acres 
11 gunthas of land was rocky and could not be brought under cultivation. 
This area of 2 acres and 11 gunthas was shown in column No, 11 of the erop- 
statements. The heading of column No, 11 of the crop-statement is “ qzeate 


aq gmat warns (Rocky, not capable of being cultivated).” It, 
therefore, held that in finding out as to whether the petitioner holds a family 
holding or more than a family holding, this rocky land mentioned in column 
No. 11 of the crop-statement should be excluded. It accordingly excluded, and 
did not take into consideration, the area of 2 acres and 11 gunthas for finding 
out the total holding and came to the conclusion that the land for the purposes 
of a family holding with the petitioner was 31 acres and 7 gunthas. The ap- 
pellate Court also found that the petitioner was solely dependent upon agri- 
culture and that he needed the suit land for his maintenance. It may be noted 
that a landholder claiming possession on the ground of personal cultivation 
has to establish that he bona fide needs the land and that he principally earns 
his livelihood by agriculture or agricultural labour in a case where his total 
holding is less than a family holding. If his total holding is more than a family 
holding, he has further to prove that the income by the cultivation of the land 
of which he is entitled to take possession is the principal source of income for 
the maintenance of the landlord. On the basis that the petitioner’s total hold- 
ing is less than a family holding, the two requirements required under s. 38 
of the Bombay Tenancy Act have been held to be proved. It was, however, the 
contention of respondent No. 1 that the petitioner had also to prove the third 
condition, viz. of the comparative test, since the petitioner’s total holding was 
more than a family holding. The dispute, therefore, centres round the only 
question as to whether the total holding of the petitioner was more than a 
family holding or less than a family holding. The appellate Court also has 
held that the petitioner has established the two conditions which are required 
to be established by a land-holder having less than a family holding. The 
appellate Court, therefore, dismissed the appeal. 


Respondent No. 1 thereupon filed a revision application before the Maha- 
rashtra Revenue Tribunal at Nagpur, and the same contention was raised be- 
fore it. It was urged by respondent No. 1 before the Revenue Tribunal that, 
in addition to 33 acres and 18 gunthas of land which the appellate Court 
found to be belonging to the petitioner, the petitioner had still another field 
measuring 5 acres and 11 gunthas bearing survey No. 2/11. For this purpose 
the statement made by the father of the petitioner was relied upon. Before 
the Revenue Tribunal, it was stated at the Bar, that the statement made by the 
petitioner’s father regarding survey No. 2/11, measuring 5 acres and 11 gunthas, 
was a mistaken statement and, besides the lands which have been stated by the 
appellate Court, the petitioner had no other land. The Revenue Tribunal has 
accepted this statement of the learned counsel and held that the petitioner had 
no land as survey No. 2/11 and found that he held only 33 acres and 18 gunthas 
of land, as held by the appellate Court. The same argument was reiterated be- 
fore me by the learned counsel for respondent No. 1, and he contended that 
besides the 33 acres and 18 gunthas of land found by the Deputy Collector, the 
petitioner had also 5 acres and 11 gunthas more land and, as such, even exelud- 
ing 2 acres and 11 gunthas of rocky land, the total holding of the petitioner was 
more than a family holding. I have looked into the statement of the petitioner’s 
father from the original record, though no copy was filed by respondent No. 1 
in the petition, and it appears to me that the contention raised by the learned 

B.L.R—S 


66 THE BOMBAY LAW REPORTER. [VoL. LXIX. 


counsel for the petitioner before the Revenue Tribunal was correct. In the 
statement the petitioner’s father mentioned survey No. 2/11 but did not men- 
tion survey No. 2/10. It appears that he had no papers before him and was 
making the statement from his memory and there was a mistake in mentioning 
the survey number of the field. This will be apparent from the fact that in 
the areas of the fields also, the petitioner’s father has made some mistakes. 
Both sides were permitted to file documents in the appellate Court, and it does 
not appear that opportunity was refused to respondent No. 1 or to either party 
to file any more documents if they wanted to. The documents which have been 
filed do show that survey No. 2/11 was not shown to belong to the petitioner 
and no document has been filed by respondent No. 1 to show that survey No. 
2/11 was of the ownership of the petitioner. After the documents were filed in 
the lower appellate Court, the case was pending in that Court for about 10 
days and, if survey No. 2/11 really belonged to the petitioner, it was open to 
respondent No. 1 to file more documents to show that the petitioner owned this 
survey number also. Even before the Revenue Tribunal no such attempt was 
made by respondent No. 1 to show that survey No. 2/11 belonged to the peti- 
tioner. It is, therefore, not possible to accept the contention of Mr. Deshpande 
that besides 33 acres and 18 gunthas of land, the petitioner also owned 5 acres 
and 11 gunthas more, as contended by him. There is no reason to take a 
different view from the finding reached by the lower appellate Court as well 
as the revisional Court in this respect. It must, therefore, be taken that the 
total area with the petitioner was 33 acres and 18 gunthas. 

The Revenue Tribunal has also found that he has satisfied the conditions as 
required by s. 38(3)(c) of the Bombay Tenancy Act on the basis that the total 
holding of the petitioner was less than a family holding. This finding also is 
a concurrent finding of fact of all the revenue Courts and is not liable to be 
challenged. 

The Revenue Tribunal further held that, though the area held by the peti- 
tioner was 33 acres and 18 gunthas, 2 acres and 11 gunthas out of the same was 
a rocky area and has always been lying fallow. This has also been mentioned 
in the crop-statements which have been filed by the petitioner before the lower 
appellate Court. It was contended before him on behalf of respondent No. 1 
that though the rocky area may be unproductive, it could not be excluded 
from the area which is declared to be a family holding for a particular locality. 
The Revenue Tribunal took the view that in determining the family holding 
for a particular area all these factors are taken into account and it will not 
be permissible to make any kind of deduction from a holding of the landlord 
in determining the extent of the family holding with the landlord. He took 
the view that it was not permissible to deduct the rocky area or the fallow 
land from a landlord’s holding in computing the family holding in his pos- 
session. On this view, the Tribunal held that the ‘petitioner held 33 acres and 
18 gunthas of land which was more than a family holding and, therefore, it was 
of the view that the petitioner was also required to satisfy the first condition 
laid down in s. 38(3)(c) of the Bombay Tenancy Act regarding the compara- 
tive test. The Tribunal, therefore, held that the condition not having been 
satisfied, the petitioner was ‘not entitled to resume the land. On this view, it 
set aside the orders of the two Courts below and dismissed the application for 
resumption. This order of the Revenue Tribunal is challenged by this writ 
petition. 

Mr. Kherdekar, the learned counsel for the petitioner, challenged this view 
of the Revenue Tribunal and contended that the area of 2 acres and 11 gunthas 
which was a rocky land and totally unfit for cultivation and has been lying 
fallow for a number of years, could not be taken into consideration for deter- 
mining the extent of a family holding. He has relied on a decision of this 
Court in Sheikh Imam Sheikh Yakub v. Damdaji Yeshwantrao.1 He has also 
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relied on the definition of the words ‘‘family holding” and ‘‘land’’ given in 
s. 2 of the Bombay Tenancy Act; and it is his contention that a land: which 
is not capable of being cultivated cannot be taken into consideration in order 
to find out the land of a landholder for the purposes of determining the extent 
of family holding with him. 

Mr. Deshpande has urged the same grounds which he had urged before the 
Revenue Tribunal and I have already dealt with one ground urged by Mr. 
Deshpande regarding the survey No. 2/11 said to be belonging to the petitioner. 
The other ground urged by Mr. Deshpande was that this piece of land of 2 
acres and 11 gunthas which is said to be rocky cannot be excluded from con- 
sideration and it will have io be held that the total holding of the petitioner is 
88 acres and 18 gunthas even apart from the 5 acres and 11 gunthas shown by 
survey No. 2/11. The crop-statements for the years 1962-63 and 1963-64 filed 
by the petitioner before the appellate Court show that the 2 acres and 11 
gunthas is a KHADKAL land, i.e. rocky land, and is not fit for cultivation. 
This remark is given in column No. 11 of the crop-statements. It is contended 
by Mr. Deshpande that in determining a family holding, s. 4 requires certain 
things to be taken into consideration. A family holding is determined -with 
respect to a local area and once the area for the purposes of a family holding 
has been determined with respect to that area, then that has got to be applied 
with respect to each and every piece of land in that area, irrespective of the 
fact that a portion of that land is uncultivable or unproductive. It is urged 
by him that while deciding the grea of a family holding for a local area, the 
factors given in cl. (b) of sub-s, (1) of s. 4 of the Bombay Tenancy Act have got 
to be taken into consideration. These factors are: (i) the situation of land; (ii) 
the productive capacity; (iii) the soil and climate characteristics; (iv) the fact 
that the land is located in the scheduled area; (v) such minimum limit of 
net annual income from the land as may be prescribed; (vi) any other factors 
which may be prescribed. And on taking into consideration all these factors, 
area which shall be comprised in a family holding has got to be determined. 
In these villages the area of family holding has been determined by taking these 
factors into consideration and that family holding has got to be supplied to 
every landholder in that local area. It is hence urged by Mr. Deshpande that 
the family holding for this area being 32 acres, irrespective of the quality of 
land held by a particular landholder, the only thing to do is to find out as to how 
much land is owned by a particular landholder and if it exceeds, on summing 
up those lands of a land-holder, the family holding, i.e. 32 acres, then it must 
be held that the total holding of a landholder is in excess of a family holding. 
I find it difficult to accept this contention of Mr. Deshpande. The ‘‘family 
holding” has been defined in s. 2(/3) of the Bombay Tenancy Act thus: 

“family holding” in relation to any local area constituted under section 3 means a family 
holding determined under section 4 in respect of lands situate in that local area; 
In sub-s. (17) of s. 2, ‘‘land’’ has been defined thus: 

“Land” means— 

(a) land which is used or capable of being used for agricultural purposes and includes the 
sites of farm buildings appurtenant to such land; 
The land, therefore, means not only a piece of earth, but a piece which is actu- 
ally used as an agricultural land or is capable of being used for agricultural 
purposes. If a piece of land is not fit for agricultural purposes and is not 
capable of being so used, then it cannot come within the definition of ‘‘land’’ 
given in s. 2(17) of the Act. Section 4 provides for the determination of a 
family helding. It says that the State Government shall determine for all or 
any class of land in each local area ete. When it says that it shall determine 
for ‘all land or any class of land,’ it would necessarily mean land as defined 
by s. 2(17) and, therefore, the determination of the family holding has got to 
be with respect to lands which are actually used for agricultural purposes or 
which are capable of being used for agricultural purposes, in other words 
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which are cultivable lands and a family holding cannot be determined with 
respect to uncultivable land, i.e. land unfit for cultivation. Clause (a) of 
sub-s. (Z) of s. 4 also refers to the extent of land which a family of five 
persons including the agriculturist himself would normally cultivate. Such 
extent of land also refers to cultivable land, and then, under cl. (b) of sub-s. 
(1) of s. 4, the extent of such land, that means, land which will go to make 
a family holding, has got to be determined, regard being had to the factors in 
el. (b). Therefore, in determining the family holding, first thing that has to 
be done is to find out as to which is the cultivable land and then the situation 
of that cultivable land has got to be found out; the productive capacity of 
such cultivable land has also to be found; then the soil and climate character- 
istics with respect to such cultivable land has also got to be taken into consi- 
deration and the fact that such land is located in the scheduled area and the 
minimum limit of net annual income from the land, which would mean culti- 
vable land, has got to be found out. Therefore, all these factors have got to 
be applied in relation to a land which necessarily means, under the defini- 
tion, a land which is used or capable of being used for agricultural purposes, 
and not to a piece of land which is unfit for cultivation. That is how the 
family holding is determined. Now, after determination of the family hold- 
ing, it has got to be found out as to whether a particular landholder owns 
more than a family holding or less than a family holding, or how much family 
holding he holds, and for determining this area for the purposes of finding 
out a family holding with a particular landholder, necessarily, the land which 
is fit for cultivation has alone to be taken into consideration and an unfit land 
has got to be excluded. The contention, therefore, of Mr. Deshpande that 
even lands which are unfit for cultivation have also to be included for deter- 
mining the total holding cannot be accepted. In this case, it has been found 
that this area of 2 acres and 11 gunthas was a fallow land, because that area 
was a rocky area and not fit for cultivation. In fact, the appellate Court has 
found this as a fact relying on the crop-statements filed by the petitioner and 
not objected to by respondent No. 1 and, before the Revenue Tribunal, the 
case seems to have been argued on the assumption that this 2 acres and 11 
gunthas of land was a rocky land, and the only contention was that, even 
though it was a rocky land and unfit for cultivation, it has to be included in 
finding out the extent of the family holding with the landholder. 


The Revenue Tribunal, therefore, was not right in holding that the 2 acres 
and 11 gunthas of rocky land has also to be taken into consideration. If this 
area is excluded, then the total area for the purposes of a family holding with 
the petitioner would be 31 acres and 7 gunthas which is admittedly less than 
a family holding. On this finding, the petitioner was required to satisfy only 
the two conditions, viz. regarding the bona fide need and his principal source 
of livelihood being agriculture, which as has been found by the Courts of fact, 
have been satisfied by the petitioner. The Revenue Tribunal, therefore, was 
wrong in interfering with the orders of the Special Deputy Collector and 
in rejecting the application of the petitioner for resumption. The order of 
the Revenue Tribunal dated January 20, 1965 in Revision Application 
No. 1958/Ten/1964 is, therefore, quashed and set aside and the orders of the 
Tenancy Naib Tahsildar Mehkar and the Special Deputy Collector, Buldana, 
are maintained. 

In the result, the petition is allowed with costs. 

Petition allowed. 


1965.] BHARAT KALA V. MUNICIPAL COMMITTEE (8.c.) 69 
SUPREME COURT. 


Present: Mr. Justice K. Subba Rao, Mr. Justice Raghubar Dayal, Mr. Justice J. R. Mudhol- 
kar, Mr. Justice R. S. Bachawat and Mr. Justice V. Ramaswami., 


BHARAT KALA BHANDAR LTD. 


v. 
THE MUNICIPAL COMMITTEE, DHAMANGAON.* 

Central Provinces Municipalities Act (C. P. II of 1922), Secs. 84, 48, 83, 85—Government of 
India Act [25 & 26 Geo. V, Ch. 42], Sec. 142A—Constitution of India, Arts. 276, 265, 
226—Local authority recovering tax on trade in excess of that permitted by Consti- 
tution—Whether such act ‘an act done or purported to be done under the Act’ within 
a. 48(1) of C. P. Act II of 1922—Suit for repayment of excess amount whether barred 
by 8. 84(3) of Act—Supreme Court—Scope of appeal before,—Whether can be enlarged 
beyond that of appeal before Courts below. 


If after the date specified in s. 142-A of the Government of India Act, 1935 (i.e. 
March 31, 1989) or after the commencement of the Constitution of India, a local autho- 
rity or any of its instrumentalities imposed or imposes a tax which is in excess of the 
permissible amount, it would be exceeding its jurisdiction and a provision like s. 84(3) 
of the Central Provinces Municipalities Act, 1922, will not bar the jurisdiction of a 
civil Court to entertain a suit instituted by a person from whom it is collected for 
repayment of the money recovered from him in excess of the permissible amount, 

Where the question merely is whether the assessment had been made according to 
law, the Assessing Officer of the municipality having jurisdiction on the subject matter 
and over the assessee, the provisions of s. 84(3) of the Act may be a bar to a suit, 
Where, however, the question raised is as to the jurisdiction of the Assessing Officer 
to proceed against the assessee and levy on or collect from him an amount in excess 
of that permitted by the Constitution, the matter would be entirely out of the bar of 
that provision. 

Where a constitutional or statutory prohibition exists or can be implied, anything 
done or purported to be done by an authority must be regarded as wholly without 
jurisdiction and is not entitled to a protection of the law under colour of which that 
act was done, 

Where power exists to assess and recover a tax upto a particular limit and the 
assessment or recovery of anything above that amount is prohibited, the assessment 
or recovery of an amount in excess is wholly without jurisdiction and nothing else. 
To such a case the statute under which action was purported to be taken can afford 
no protection. To the extent that it affords protection, it would be bad. But where 
the validity of a provision of a statute can be upheld upon a possible construction of 
that provision it would be the duty of the Court to so construe it as to avoid rendering 
the provision unconstitutional and reject a construction which will invalidate the 
provision, 

The Constitution is the fundamental law of the land and it is wholly unnecessary 
to provide in any law made by the Legislature that anything done in disregard of 
the Constitution is prohibited. Such a prohibition has to be read in every enactment. 

One of the corollaries flowing from the principle that the Constitution is the funda- 
mental law of the land is that the normal remedy of a suit will be available for 
obtaining redress against the violation of a constitutional provision, The Court 
must, therefore, lean in favour of construing a law in such a way as not to take away 
this right and render illusory the protection afforded by the Constitution. 

Section 84(3) of the Central Provinces Municipalities Act, 1922, does not deprive 
a person of his right to obtain redress from a civil Court in respect of an amount 
recovered from him as a tax in violation of art. 276 of the Constitution. 

The Amraoti Town Municipal Committee v. Shaikh Bhikan; distinguished. 

Raleigh Investment Co. Ld. v. Governor-General in Council! commented upon. 

*Decided, March 26, 1966. Oivil Appeals 2 (1047) L.R. 74 I.A. 50, 8.0. 49 Bom 


Nos. 600 and 679 of 1964. L.R. 530. 
1 [1939] Nag. 216. 
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Richard Spooner v, Juddow and Dhondu Dagdu v. Secretary of State for 
India,“ explained. 

Municipal Committee, Karanja v. New East India Press Co. Ltd., Bombay; District 
Council, Bhandara v. Kishorilal,° Gajadhar v. Municipal Comm, Washim Munici- 
pality of Chopda v. Motilal’ The Municipality of Chopda, East Khandesh v` Motilal 
Manakchand Press Factory, Chopda,’ Jalgaon Mun. v. Khandesh Spg. etc. Co.," The 
Poona City Municipal Corporation v. Dattatraya Nagesh Deodhar™ Firm and Mlurt 
Subbayya Chetty & Sons v. The State of Andhra Pradesh? and Secretary of State 
v. Mask & Co,” referred to. 

The scope of an appeal before the Supreme Court cannot, even at the instance of 
the respondent who is entitled to support a decree in his favour even upon a ground 
found against him by the High Court, be permitted to be enlarged beyond that of the 
appeal before the High Court or the Courts below. 


THE facts appear at 64 Bombay Law Reporter p. 602. 


8. G. Patwardhan, with S. Murthy and B. P. Maheshwari, for the appellant 
(In C. A. No. 600 of 1964). 

S. N. Kherdekar and A. G. Retnaparkhi, for the appellant (in C. A. No. 679 
of 1964). 


A. V. Vishwanatha Sastri, with M. S. Gupta, for the menos (In C. A. 
Nos. 600 & 679 of 1964). 


MUDEHOLKAR J. [Subba Rao & Ramaswami JJ., concurring; Raghubar Dayal 
& Bachawat JJ., dissenting]. This judgment will also govern Civil Appeal 
No. 679 of 1964 since common questions of law arise in both the appeals, For 
illustrating the points which arise for consideration in these appeals we will 
set out briefly the facts pertaining to C.A. 600 of 1964. 


The appellant (hereinafter referred to as the company) is a private limited 
company having its registered office at Calcutta and a branch office at Dhaman- 
gaon which was formerly in the Province of Central Provinces and Berar but 
is now in the State of Maharashtra. The company owns a ginning factory at 
Dhamangaon. The Notified Area Committee of that place imposed, under s. 
66(7) (b) of the Central Provinces Municipalities Act, 1922 (hereinafter refer- 
red to as the Act) as applied to Berar, a tax at the rate of one anna per Boja 
of ginned cotton and one anna per bale of pressed cotton as from December 22, 
1936, on which date a notification sanctioning the imposition under s. 241 (1) of 
the Act was published in the Official Gazette by order of the Government of the 
Province. The Notification in question runs as follows :— 

“No. 7911-3242-M-VIII.—In exercise of the powers conferred by clause (a) of sub 
section (1) of section 241 of the Central Provinces Municipalities Act, 1922 (C.P. Act I 
of 1922) as applied to Berar, the Local Government is pleased to confirm the following 
rule made by the Notified Area Committee, Dhamangaon, in the Amravati district, under 
clause (b) of sub-s. (1) of section 66 of the said Act, for imposing a tax on persons 
carrying on the trade of ginning and pressing cotton by means of steam or mechanical 
process within its limits:— 

Rule 

The committee shall levy from all persons carrying on within its limits the trade 

of ginning or pressing cotton into bales by means of steam or mechanical process a tax 


3 (1850) 4 M.l.A, 853. decided on March 11, 1962 Seems Court). 
4 (1913) LLR. 37 Bom. 101, 8.0. 14 Bom. 10 (1952) 55 Bom. L.R. 

11 (1964) Civil Appeal Wo. ge of 1961, 
5 F948) Neg. 971. decided on May 5, 1964 (Supreme Court). 
6 [1049] Nag. 87. 12 Noah 1 S.0.R. 7152. 
7 (1957) 60 Bom. ‘LR. 419. 18 (1940) L.R. 67 LA. 222, s.o. 42 Bom. 
8 (1957) 60 Bom. L.R. 48, L.R. 787. 
9 (1962) Civil Appeal No. 168 of 1961, 
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at the following rates from the date of the publication of this notification in the Central 
Provinces Gazette:— 
(a) For each bojha of 392 lbs. ginned—1 anna. 
(b) For each bale of 392 Ibs. pressed—1 anna. 
L By order of the Government, 
(Ministry of Local Self-Government). 
Sd/- R. N. Banerjee, 
Secretary to Government, Central Provinces.” 


The Notified Area Committee of Dhamangaon decided to raise the rate from 
1 anna per bojha and 1 anna per bale to four annas per bojha and four annas 
per bale. Soon after this decision, it caused the following notification to be 
published in the Official Gazette on April 10,1941. The Notification runs thus: 
“The following amendment to the rule for imposition of the tax by the Municipal 
Committee, Dhamangaon, in the Amraoti district, under cl. (b) of sub-section (1) of 
section 66 of the Central Provinces Municipalities Act, 1922 (II of 1922), as applied to 
Berar, on persons carrying on the trade of ginning and pressing cotton by means of 
steam or mechanical process within its limits, published in the Central Provinces and 
Berar Gazette Notification No. 7911-3242-M/VIL dated the 22nd December, 1936, is pub- 
lished for the information of the public, the same having been previously published as 
required by sub-section (3) of section 68 of that Act, and in exercise of the powers con- 
ferred by sub-section (7) of section 68 of that Act, the municipal committee directs that 
the said amendments shall come into operation on the Ist August 1941:— 
AMENDMENT 
For the figure and the word ‘1 anna’ occurring in clauses (a) and (b) of the rule, the 
figure and word ‘4 annas’ shall be substituted. 
Sd/- B. S. Mundhada, 
President, Municipal Committee, 
No. 2418-M-XUL” 


Certain rules were framed by the Government for the assessment and collec- 
tion of tax which were also published on December 22, 1936. These rules 
were, however, amended by the Local Government and the amended rules were 
published in the Gazette on July 30, 1941. It is these latter rules which are 
now in force. Consequent upon the amendment of the rules the appellants in 
the two appeals and the proprietors of the ginning factory in Dhamangaon have 
paying these taxes at the new rate of 4 annas per bojha and 4 annas per 
bale. 

It may be mentioned that in December 1951, the Municipal Committee, Dha- 
mangaon, which by then had replaced the Notified Area Committee proposed 
to raise the tax from four annas to one rupee per bojha and per bale but even- 
tually dropped the proposal. Apparently being alarmed at the abortive attempt 
of the municipal committee to raise the tax further, the appellant and other 
factory owners in Dhamangaon instituted suits for recovery from municipal 
committee of excess tax paid by them within 3 years of the dates of the res- 
pective suits. The company claimed refund of Rs. 12,511-6-6 on the ground 
that it was recovered from it illegally by the Municipal Committee and paid 
by it under a mistake. The amount has been computed by them thus: 
Rs. 6,905-14-6 recovered from them in respect of ginned cotton between March 
29, 1949, and some date in the year 1952 plus Rs. 8,048-8-0 in respect of pressed 
cotton recovered from them during the same period less Rs. 3,738-9-6 which 
was legally due from them thus totalling to Rs. 11,215-13-0. To this they 
added Rs. 1,295-9-6 as interest by way of damages of the aforesaid amount at 
the rate of 9 per cent. per annum. In the plaint it was contended by the com- 
pany that after the coming into force of s. 142A of the Government of India 
Act, 1985 (which came into effect from April 1, 1989) till January 25, 1950, a 
tax on trade, profession or calling in excess of Rs. 50 per annum could not be 
imposed either by a Provincial Gvernment or by a Local Body. Nor again, 
could an existing tax on trade, profession or calling be raised further so as to 
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exceed Rs. 50 per annum. The company further pointed out that after the coming 
into force of the Constitution the upper limit of the tax was raised to Rs. 250 
per annum and that as the company was already paying more than this amount 
per year even at the rate of one anna per bojha and one anna per bale recovery 
from them at the enhanced rate of 4 annas was illegal with effect from April 
1, 1939. The Municipal Committee contended in its written statement that the 
provision of s. 142A of the Government of India Act and art. 276 of the Con- 
stitution which limit the tax on professions, trades or callings or employments 
to Rs. 50 and Rs. 250 per annum respectively do not apply to a case such as the 
present where there is no imposition of a new tax but only an enhancement of 
the rate of an existing tax. It further contended that the tax in question 
at the rate of 4 annas per bojha and 4 annas per bale was in existence when 
art. 276 came into force and is saved by that article. According to the com- 
mittee, the company is not entitled to claim back the amount paid by it under 
s. 72 of the Indian Contract Act or the general law. This contention, however, 
was negatived by the trial Court and does not appear to have been reiterated 
before the High Court. Nor again was it pressed before us by Mr. Viswa- 
. natha Sastri who appears for the municipal committee. The principal conten- 
tion which was pressed before the trial Court and raised before the High 
Court was that the company’s suit was bad for non-compliance with the re- 
quirements of s. 48 of the Act and that is the point which we have to consider 
in this appeal. 

Section 48 of the Act reads thus: 

“(1) No suit shall be instituted against any Committee or any member, officer or 
servant thereof or any person acting under the direction of any such committee, member, 
officer or servant for anything done or purporting to be done under this Act, until the 
expiration of two months next after notice in writing stating the cause of action, the 
name and place of abode of the intending plaintiff and the relief which he claims, has 
been, in the case of a Committee, delivered or left at its office, and, in the case’of any such 
member, officer or servant or person as aforesaid, delivered to him or left at his office 
or usual place of abode; and the plaint shall contain a statement that such notice has 
been so delivered or left, 

(2) Every such suit shall be dismissed unless it is instituted within six months from 
the date of the accrual of the alleged cause of action.” 

Mr. Patwardhan for the appellant contends that this was a case of recovery 
of an illegal tax and, therefore, a claim for its refund fell outside the provisions 
of s. 48 of the Act. In support of his contention he relied upon a number of 
decisions and we will proceed to examine them. 

The first of these cases is Municipal Committee, Karanja v. New East India 
Press Co. Lid., Bombay’. That was also a case where enhancement of a tax 
was made by the Municipal Committee of Karanja after March 31, 1939, in 
excess of Rs. 50 per year payable by one person. There, a Division Bench of 
the High Court held, that the enhancement was in contravention of s. 142A 
of the Government of India Act, 1985, sud was illegal, that a suit for refund 
of the tax is maintainable by the person who has paid the tax and that such a 
suit is not barred by the provisions of ss. 48, 83 or 84 of the Act. The rele- 
vant observations of Bose A.C. J. (as he then was) who delivered the judgment 
are as follows (p. 976): 

“It was then argued that the civil Courts have no jurisdiction because of section 83 and 
84 of the Central Provinces Municipalities Act as applied to Berar. It was said that that 
Act provides for remedies in cases of wrongful recovery of taxes. Therefore, the juris- 
diction of the civil Courts is barred. 

A large number of cases have dealt with this question but we need consider only 
two of the latest decisions. In District Council, Bhandara v. Kishorilal)* one of us 
(Bose J.) held that provisions corresponding to sections 83 and 84 come into play only 
when the Municipal Committee acts within the scope of its authority, that is to say, 


1 [1948] Neg. 971. la [1949] Nag. 87. 
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when it is acting or purporting to act under the Municipalities Act. It is pointed out 
there in respect of this very section of the Government of India Act, section 142-A, that 
when a Municipality is prohibited by law from imposing a tax in excess of a certain 
amount then it cannot be said to be acting either under the Act or purporting to act 
under the Act if it exceeds that amount, and in such a case the jurisdiction of the civil 
Courts is not barred. Here again we may refer to the fact that in the Privy Council 
case Radha Kishan Jaikishan (Firm) v. Municipal Committee, Khandnwa®, this objection 
does not appear to have been taken. It is hardly likely that it would have been omitted 
had there been any force in the contention. 

In the present case, as in District Council, Bhandara, v. Kishorilal, the Municipality 
is seeking to recover sums which the law has prohibited it from taking, in the shape of 
taxes. Accordingly, as it is acting wholly without jurisdiction, the claims lie and are 
not barred by reason of sections 83 and 84. 

Then it was stated that the claims are barred by section 48 of the Municipalities 
Act. There again the same considerations apply. Section 48 comes into play only when 
the act is done or is purported to be done under the Municipalities Act. As we have 
said, that is not the case here because its action is something which is prohibited by 
law, and so wholly beyond its jurisdiction, and therefore section 48 does not apply. 
The distinction between a case where section 48 applies and a case where it does not 
is clearly shown in The Amraoti Town Municipal Committee v. Shaikh Bhikan”’. 
Kishorilal’s case to which reference is made in the above quotation is a deci- 
sion of a Division Bench upon «a, reference made by Bose J. and which, though 
rendered earlier, has been reported in I.L.R. 1949 Nag. 87. In that case, a tax 
imposed by the District Council, Bhandara, under a similar provision of the 
Local Self-Government Act, 1920, at the rate of three pies per khandi on per- 
sons carrying on trade of husking, milling or grinding of grains was raised by it 
to one anna as from April 1, 1942, with the sanction of the Provincial Govern- 
ment. It was contended on behalf of the respondent that the recovery was illegal. 
Since the matter involved the interpretation of s. 142A of the Government of 
India Act, 1985, Bose J., acting under one of the rules of the High Court refer- 
red it to a Division Bench. This is what the Division Bench held (p. 91): 

“We are clear that the tax in question is a tax which can be so termed. This was 

in fact conceded in the Court below and the contention raised before us that the persons 
who gave grain to Kishorilal for grinding and not he were the traders concerned was 
plainly devoid of force. He had a mill and with it carried on the trade of milling 
grain. The tax in question was recovered from him because of this and it was one of 
the taxes hit by section 142-A of the Government of India Act, 1935, and the Professions 
Tax Limitation Act, 1941 (XX of 1941).” 
When the matter went back before Bose J., it was contended on behalf of 
the District Council that the suit was barred «altogether by the provisions of 
8. 71 and that the provisions of s. 73 make the issue of a notice by the District 
Council a pre-condition for the institution of a suit of the kind before him. Re- 
liance was placed on a certain rule framed under s. 79(1) (XXIX) of the Cen- 
tral Provinces Local Self-Government Act, 1920. After quoting s. 71 and 
the rule relied on the learned Judge observed (p. 92): 

“It will be observed that both section 79 and the rule are confined to orders and 
decisions given under the Act. It is impossible to say that an order which contravenes 
the law or is made in the face of an express statutory prohibition can be said to be 
under the Act. The words ‘purporting to be given’ or ‘made under the Act’ are not 
present in this section and so the difficulty which arises regarding the other point is 
not present here. I hold that the sult is not incompetent on this score.” 

Pointing out that the other question urged before him was more difficult 
the learned Judge said that his conclusion was that what was done in the 
case was not ‘‘under the Act” and, therefore, what remained for considera- 
tion was whether it was ‘‘purported to be done’’ under the Act. He came 


2 [1933] 30 N. L.R. 121, P.O. 3 [1939] Nag. 216, 219, 220. 
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to the conclusion that what was done was not ‘‘purported to be done under 
the Act’’ and expressed himself thus (p. 92): 


“Now this expression has recently been interpreted by their Lordships of the Privy 
Council in H. H. B. Gill v. The King‘ also in Hori Ram Singh v. The Crown® of which 
their Lordships approved. The question is a difficult one and as Varadachariar J. ob- 
served in the Federal Court decision at page 187, it is neither possible nor desirable to lay 
down any hard and fast rule. The question is substantially one of fact and 

‘must be determined with reference to the act complained of and the attendant 
circumstances.’ 

I think, however, that the following test which their Lordships of the Privy Council 
laid down concludes the matter so far as this Act is concerned. Their Lordships say: 

‘A public servant can only be said to act or to purport to act in the discharge of his 
official duty, if his act is such as to lie within the scope of his official duty,’ 

Now I can understand it being said that an act which is within the scope of an 
official duty cannot be taken out of that category simply because it is carelessly or 
negligently performed, but I cannot see how an act which is expressly prohibited by law 
can be said to lie there. If a magistrate directed to supervise a sentence of whipping 
duly imposed by a competent Court has the wrong man whipped by mistake or imposes 
more lashes than warranted, I can understand him being protected. He is there acting 
within the scope of his duty. But if, instead of having the man whipped, he has him 
branded with a hot iron he would not, in my opinion, be able to claim the protection. 
In the same way I cannot see how a Municipal Committee can be said to be acting 
‘under the Act’ when it does that which is expressly prohibited by the Legislature. 
Say it purported to tax salt. Its action would not be covered by section 73 because the 
Constitution Act makes that an exclusively Central subject. Say also a municipality 
attempted to tax marriages or births, that would be completely beyond its province and 
it could not be heard to say that because it has been given certain limited powers of 
taxation, therefore it ‘purports to act’ under the Act whatever the nature of the tax it 
attempts to impose. In the same way, if the Legislature limits the authority of the 
Committee to a maximum of Rs. 50/- I do not think it can be said it purports to act 
within the scope of the Act if it travels beyond its limited provisions.” 

A reference may be made to the decision in The Amracts Town Municipal 
Committee v. Shaikh Bhikan which apparently takes a contrary view. There, 
Niyogi J. sitting singly has held that a suit against a municipal committee 
for the recovery of a tax illegally collected is governed by s. 48 of the Cen- 
tral Provinces Municipalities Act and is, therefore, barred by limitation if 
not filed within six months of the date of the collection of the tax. That 
case is, however, distinguishable in that there was no prohibition to the levy 
of the tax and all that had happened was that proper procedure had not 
been followed in imposing the tax. This was thus a case of something pur- 
porting to be done under the Act but not done strictly in accordance with 
the provisions. That such a case would squarely fall within the ambit of 
s. 48 cannot be questioned. But the point is whether what was done by a 
local body under the colour of an Act can be regarded as something pur- 
ported to be done under the Act even though neither the local body nor even 
the State Legislature has the power to do what was in fact done. 


The next case referred to was Gajadhar v. Municipa Comm., Washim.® 
That was also a case in which a tax on bojhbas and bales of ginned cotton 
was raised from Rs. 0-2-3 per bale to 0-4-0 per bale and the learned Judges 
held, following the decision in the New Hast Indie Press Co’s case (supra) 
that the enhancement was ulira vires art. 276 of the Constitution. The other 
question did not arise for consideration in this case. This decision is, there- 
fore, of little assistance to us, because it is not contended before us that the 
enhancement of the tax is valid. 

There is, however, another decision in the same volume at p. 48 (Munici- 


“4 [1948] A.LR. P.C. 128, s.o. 50 Bom. 5 [1939] F.O.R. 159. 
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pality of Chopda v. Motilal®*) which is relevant for consideration in this ap- 
peal, In that case a Division Bench, while pointing out that the particular 
tax which was levied by the municipality was in substance a tax on trade within 
the meaning of art. 276 of the Constitution and being in excess of Rs. 250 per 
annum was beyond the competence of the municipality, held that a suit for its 
refund beyond the time prescribed by rules was barred by limitation. Accord- 
ing to the learned Judges the levy of the tax though beyond the authority of a 
municipality was ‘‘an act done in pursuance or execution or intended execution 
of the Bombay District Municipal Act’’ and was merely a wrongful act as dis- 
tinguished from an ultra vires or illegal act. In coming to this conclusion they 
followed a previous decision of the High Court in Jalgaon Mun. v. Khandesh 
Sng. etc. Co.? Incidentally we may mention that an appeal was brought before 
this Court from that part of the decision in The Municipality of Chopda, East 
Khandesh v. Motilal Manakchand Press Factory, Chopda® which held that the 
levy was unconstitutional. 

Ayyangar J., who spoke for the Court, has stated towards the end of the 
judgment as follows :— 

“In the circumstances the correctness of the decision of the High Court in holding 
the impugned levy to be a tax on ‘callings or employments’ and therefore subject to a 
pecuniary limit of Rs. 250 per year does not really arise for consideration. The res- 
pondents had in their plaint, no doubt, challenged the entirety of the levy and sought 
relief on that basis, but they had however pleaded in the alternative that the tax might 
be held to be one on ‘a trade etc.’ and therefore within Art. 276(2) and claimed relief 
on this footing in the alternative. The learned Civil Judge had accepted this alternative 
contention and had granted them a decree on that basis and the respondents had not chal- 
lenged the correctness of that decision by preferring an appeal; and the learned Judges 
of the High Court had accepted this view of the nature of the levy. We, however, 
consider it proper to add that there is considerable force in the opinion expressed by 
the High Court that the tax in question, at the date when the same was challenged, 
being a levy imposed on persons carrying on the business of pressing cotton, was a tax 
on ‘professions, trades, callings, or employments’ and that the learned Judges of the 
High Court came to a correct conclusion that the respondents were entitled to the 
declaration which was granted as regards the maximum amount of the tax that could be 
levied from the respondents.” 

In Jalgaon Borough Municipaltty’s case, (supra) on which the High Court 
relied in Motilal Manakchand’s case, what had happened was this: The Muni- 
cipality acting under s. 73(iv) of the Bombay Municipal Boroughs Act, 1925, 
levied octroi duty on fuel oil or furnace oil under certain rules and by-laws 
framed by it with the sanction of the Government which provided for the levy 
of an octroi duty on various articles including ‘oils used for machinery.’ It 
was found that the municipality was not entitled to levy any octroi duty on 
fuel oil or furnace oil which was not comprised within the items enumerated 
in the octroi rules and by-laws. The respondent who had paid the tax institut- 
ed a suit for itg recovery. One of the questions which arose for consideration 
was whether the provisions of s. 206 of the Bombay Municipal Boroughs 
Act, 1925, corresponding to those of s. 48 of the Central Provnees & Berar 
Municipalities Act, 1922, applied to the case. The learned Judges of the 
High Court held that what the municipality did was not an act done in pursu- 
ance of the Act, but it was an act which it purported to do in pursuance of 
the Act and that, therefore, its action was well within the terms of s. 206. In 
the course of the judgment Bhagwati J. observed that the acts which fell within 
the category of those ‘‘done or purporting to have been done in pursuance of 
this Act’’ could only be those which were done under a vestige or semblance 
of authority or of a shadow of right. If an act was outrageous and extra- 
ordinary or could not be supported at all, not having been done with a vestige 
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or semblance of authority, or a shadow of right invested in the party doing 
that act, it would not be an act which is done or purported to have been done 
in pursuance of the Act. The distinction is really between ultra vires and 
illegal acts, on the one hand, and wrongful acts, on the other—wongful in the 
sense that they purport to have been done in pursuance of the Act; they 
are intended to have been done in pursuance of the Act if they are 
done with a vestige or semblance of authority, or a sort of a right invested in 
the party doing those acts. The learned Judge then referred to certain deci- 
sions and said that under s. 73(iv) of the Act power was given to the munici- 
pality to impose octroi duty on articles and goods imported within its juris- 
diction. What had happened there was that the defendants, on the interpreta- 
tion which they gave to the words ‘‘oils used for machinery’’, did something 
which ultimately, on an adjudication in that behalf, the Court found to be 
wrong. By acting in that way what the municipality purported to do could 
not be said to be illegal or outrageous and extraordinary or done without hav- 
ing any vestige or semblance of authority, or without even a shadow of a right. 


Apart from the fact that much of what was said in this case is opposed to a 
recent decision of this Court to which we will presently make a reference 
certain observations made by Bhagwati J., in fact, lend support to the argument 
advanced before us by Mr. Patwardhan. The observations we have in mind are 
to the effect that where a municipality, not having the power to levy a parti- 
cular tax at all, either wholly or in regard to some classes of goods, had pur- 
ported to levy the same it would certainly be an act which was ‘‘outrageous 
and extraordinary, or done without having any vestige or semblance of autho- 
rity or without even a shadow of aright’’. Here, the overstepping of its autho- 
rity by the municipality consists not in the matter of the selection of a class 
of goods but of that of the rate at which it has levied and collected a tax. 
It has levied and collected a tax beyond constitutional limits. Therefore, to the 
extent it has done so the tax could properly be said to have been levied without 
a vestige or semblance of authority or even of a shadow of right. 


We may now refer to the recent decision of this Court in the Poona City 
Municipal Corporation v. Dattatraya Nagesh Deodhar® That was a case in 
which the municipal corporation had imposed a tax on the refund of octroi 
duty collected by it on goods imported within the municipal limits of the city. 
Its practice was to deduct the tax from the amount which it was required to 
refund and pay the person entitled to the refund only the balance. A suit 
was instituted by the respondents for refund of the amount illegally de- 
ducted by the corporation from the octroi refund made by the corporation 
to the respondents. It was contended on behalf of the corporation that the 
deduction made by it was valid and that the suit was barred by limitation. 
This Court upheld the contention of the respondents that the corporation had 
no power to impose the tax and that in fact there was a prohibition against 
the imposition of such a tax by the corporation. On the plea of limitation, 
which was founded upon the provisions of s. 487 of the Bombay Act which 
are almost the same as those of s. 48 of the Act with which we are concerned, 
this Court observed: 

“The benefit of this section would be available to the Corporation only if it was 
held that this deduction of ten per cent was ‘an act done or purported to be done in 
pursuance or execution or intended execution of this Act? We have already held that 
this levy was not in pursuance or execution of the Act. It is equally clear that in view 
of the provisions of s. 127(4) (to which we have already referred) the levy could not 
be said to be ‘purported to be done in pursuance or execution or intended execution of the 
Act. For, what is plainly prohibited by the Act cannot be claimed to be purported 
to be done in pursuance or intended execution of the Act.” 

Sub-section (4) of s. 127 of the Act to which this Court has referred is in the 
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following terms: 

“Nothing in this section shall authorise the imposition of any tax which the State 
Legislature has no power to impose in the State under the Constitution.” 
It is pertinent to bear in mind that the conclusion of this Court on the ques- 
tion whether the act was ‘‘done or purported to be done” under the Act was 
not based solely on this provision and reliance was placed upon it as afford- 
ing additional support to the conclusion already arrived at. It seems to us 
that this provision was enacted by way of abundant caution. For, the Con- 
stitution is the fundamental law of the land and it is wholly unnecessary to 
provide in any law made by the Legislature that anything done in disregard 
of the Constitution is prohibited. Such a prohibition has to be read in every 
enactment. This decision does appear to conclude the matter. 


During the pendency of the suit before the trial Court the appellant had 
preferred a writ petition before the High Court at Nagpur in which it con- 
tended that the notification of April 10, 1941, enhancing the tax from one 
anna per bojha and one anna per bale to four annas per bojha and four annas 
per bale was illegal and ultra vires and should, therefore, be quashed. This 
petition was granted by the High Court on April 12, 1955. There was, there- 
fore, a direct decision before the trial Court and the appellate Court which 
though it could not be treated as res judicata was binding on those Courts 
and was treated as such by them and it is perhaps because of this that it was 
not sought to be urged on behalf of the municipal committee when the second 
appeal was argued before the High Court that the notification is valid and, 
therefore, the municipal committee could recover the tax at the enhanced rate. 
Though Mr. Viswanatha Sastri did say that the decision of the High Court is 
not res judicata he did not directly challenge its correctness. What he argued 
was as follows: 

The levy of a tax on professions, trades, callings etc. was within the power 
of the Provincial Legislature and is now within the power of the State Legis- 
lature. It could in the past and can even now levy such a tax at the rate 
of four annas per bojha and four annas per bale, that both under s. 142-A 
of the Government of India Act and art. 276 of the Constitution the munici- 
pal committee could collect such a tax up to the constitutional limit (which 
was formerly Rs. 50 per annum and is, after the coming into force of the Con- 
stitution, Rs. 250 per annum). The mischief, according to him, is not in the 
levy but in the realisation of an excess over the limit. To put it differently, 
the ban is not upon the rate of tax but upon excess collection thereof. There- 
fore, the collection of a tax above the constitutional limit was not without 
jurisdiction but only illegal or irregular. A suit by an assessee to recover 
the amount paid by him in excess of the constitutional limit would, there- 
fore, be in respect of a matter ‘‘purported to be done’ under the Act and 
the provisions of s. 48 of the Act would apply to it. Further, according to 
him, every suit against a committee for anything done or purported to be done 
under the Act must comply with the conditions laid down in the section. He 
points out that the assessment of the tax was made by an authority competent 
to make an assessment, that in making it the authority proceeded in accord- 
ance with the provisions of the Act and assessed the tax as authorised by 
Rules which had been sanctioned by the former Government of Central Pro- 
vinces and Berar. So, even if it is assumed that any of the Rules were ultra 
vires and therefore the assessment and recovery of the tax was illegal, what 
the authority had done was something purported to be done under the Act. 
Some of these arguments were advanced in cases discussed earlier and re- 
jected. 

In support of his contention he placed reliance on the decisions in Richard 
Spooner v. Juddow'? and Dhondu Dagdu v. Secretary of State for India 
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These cases were not pressed in aid in the decisions so far considered and 
we would deal with them now. 

Before we deal with these cases it is necessary to point out the rationale 
upon which s. 142-A of the Government of India Act, 1935, was enacted and 
on which art. 276 of the Constitution now rests. It is that the legislative 
spheres of .the Provinces and the Centre came to be clearly demarcated in 
regard to items falling within Lists I and II of Schedule VII of the Govern- 
ment of India Act and now to those falling within the same lists of Schedule 
VII of the Constitution. Taxes on professions, trades, callings and employ- 
ments are taxes on income and are thus outside the provincial/and now State 
-list and belong exclusively to Parliament and before that to the Central 
Legislature. Yet under a large number of laws enacted before the Govern- 
ment of India Act, 1935, came into force, power was conferred on local govern- 
ments and local authorities to impose taxes on such activities. This was ob- 
viously in conflict with s. 100 of the Government of India Act. When this 
was realised s. 142-A was enacted by the British Parliament which saved the 
power conferred by pre-existing laws but limited the amount payable to 
Rs. 50 after March 31, 1939. A saving was made, however, of pre-existing laws 
subject to certain conditions with which we are not concerned. The provi- 
sions of this section have been substantially reproduced in art. 276 of the 
Constitution with the modification that the upper limit of such tax payable 
per annum would be Rs. 250 instead of Rs. 50. A tax can be recovered only 
if it is ‘payable’ and it would be payable only after it is assessed. It is, 
therefore, futile to contend that the ban placed by the aforesaid provisions 
extends only to recoveries and not to an earlier stage. 

Now, coming to the cases, the first was one in which the question considered 
by the Privy Council was whether the Supreme Court at Bombay was com- 
petent to entertain a suit for recovery of damages brought by one Hurkis- 
sondass Hurgovundass against the Collector of Bombay and others in respect 
of trespass and nuisance committed by certain officers of the Collectorate 
while purporting to execute a distress warrant issued against one Narrondass 
for non-payment of arrears of land revenue. Under the Letters Patent dated 
December 8, 1828, the jurisdiction of the Supreme Court was barred 

“in any matter concerning the revenue under the management of the said Governor 

and Council of Bombay respectively...or concerning any act done according to the usage 
and practice of the country, or the regulations of the Governor and Council of Bombay 
aforesaid.” 
Similar provisions were contained in s. 8 of Statute 21 Geo, III., e. 70. The 
Supreme Court over-ruled the defendant’s contention on the ground that 
what was due from the plaintiff was not revenue but a perpetual ground rent 
which was incapable of being enhanced and could not be regarded as re- 
venue at all. After holding so Lord Campbell who delivered the opinion of 
the Judicial Committee observed (p. 379): 

“The point, therefore, is, whether the exception of jurisdiction only arises where 
the Defendants have acted strictly, according to the usage and practice of the country, 
and the Regulations of the Governor and Council, But upon this supposition the proviso 
is wholly nugatory; for if the Supreme Court is to inquire whether the Defendants in 
this matter concerning the public revenue were right in the demand made, and to decide 
in their favour only if they acted in entire conformity to the Regulations of the Governor 
and Council of Bombay, they would equally be entitled to succeed, if the Statutes and 
the Charters contained no exception or proviso for their protection. Our books actually 
swarm with decisions putting a contrary construction upon such enactments, and there 
can be no rule more firmly established, than that if parties bona fide and not absurdly 
believe that they are acting in pursuance of Statutes, and according to law, they are 
entitled to the special protection which the Legislature intended for them, although 
they have done an illegal act. In this case it may well be that the warrant against the 
goods of Tookaydags did not authorise the taking of the goods of Hurgovundass, or even 
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that Hurgovundass might not be liable for the arrears of ‘quit-rent’ which accrued before 
he became owner of the house. Still the Collector was evidently of opinion, that a 
distress might be made for the whole of the arrears due, and that it was sufficient to 
introduce into the warrant the name of Tookaydass, in whose name the house continued 
to be registered. The other Defendant never could have doubted the sufficiency of the 
warrant. If Indian revenue-officers have fallen into a mistake, or without bad faith have 
been guilty of an excess in executing the duties of their office, the object of the Legis- 
lature has been, that they should not be liable to be sued in a civil action before the 
Supreme Courts.” 

Later in his opinion Lord Campbell said (p. 381): 

“,,.If it concerned the revenue, or was a matter concerning an act bona fide believed 
to be done according to the Regulations of the Governor and Council of Bombay, his 
(ie, of the Judge of the Supreme Court) jurisdiction was gone, although prima facie it 
appeared to be a trespass over which his jurisdiction might be properly exercised.” 
This case would have assisted Mr. Sastri only if what was done was some- 
thing which could legally have been done by the municipality but was wrong- 
ly done by it as, for instance, the collection of a lawful tax from a person 
other than the one from whom it was due. But this decision is no authority 
for the proposition that if the Collector recovered or tried to recover from a 
person a sum of money as arrears of land revenue even though it did not 
fall within the definition of revenue or tried to collect a sum of money which 
he was expressly prohibited by law from collecting, he would still be said to 
have purported to act under the revenue law which empowered him to collect 
land revenue. If an act of trespass was committed in execution of a distress 
warrant for recovery of such monies, a suit for damages would not have been 
barred. 

In the next case what the High Court was dealing with was the claim of 
the plaintiff against the Government for damages occasioned by the wrongful 
cancellation of his licence to sell liquor. The suit had been dismissed by the 
trial Judge as barred by the provisions of s. 67 of the Bombay Abkari Act, 
1878, firstly because the Collector had acted bona fide in pursuance of the 
Act and secondly because it was not instituted within four months from the 
date of the act complained of. The High Court upheld the dismissal of the 
suit and in the course of its judgment observed (p. 106): 

“,..It is quite true that the Collector’s action is not strictly in conformity with the 
section which authorizes the revocation only on the actual conviction of the licensee. But 
the circumstances under which the Collector acted are so near the circumstances legally 
entitling him to act as he did that we feel bound to say the act was done in pursuance of 
the Statute. The law upon this point may be found stated in many cases, of which we 
may notice Hermann v. Seneschal.* In strictness, anything not authorized by a Statute 
cannot be said to be in pursuance of it, while if it is authorized by the Statute clearly it 
would need no other protection. But if effect were given to such a construction it would 
altogether do away with the protection intended to be given; accordingly the general 
principle is that if any public or private body charged with the execution of a Statute 
honestly intends to put the law in motion and really and not unreasonably believes in 
the existence of facts, which, if existent, would justify his acting and acts accordingly, 
his conduct will be in pursuance of the Statute and will be protected.” 

The learned Judges then referred to Spooner’s case (supra) also. Mr. Sastri 
laid particular emphasis on the concluding portion of the observations quoted 
above. This again, it may be said, is not a decision which is quite in point. 
There was no want of jurisdiction in the Collector to do what he did but 
there was only the absence of facts which, had they existed, would have given 
him power to do what he did. Cases of this type must be distinguished from 
those like the present in which we must imply a constitutional or statutory 
prohibition against the act done. Where such prohibition exists or can be im- 
plied, anything done or purported to be done by an authority must be regard- 
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ed as wholly without jurisdiction and is not entitled to a protection of the law 
under colour of which that act was done. : 

It is true, as urged by Mr. Sastri, that it was within the competence of the 
respondent committee to raise the rate of tax from one anna to four annas per 
bojha and bale even after the coming into force of s. 142-A of the Govern- 
ment of India Act, 1935. The levy of tax at that rate cannot, therefore, be 
regarded to be beyond the jurisdiction of the respondent so long as the con- 
stitutional limit was not exceeded. What is, however, contended on behalf of 
the appellant is that the action of the committee in compelling it to pay the 
tax in excess of the amount which was constitutionally recoverable from it in 
respect of any one year was ultra vires, that thereby the provisions of s. 142-A 
have been transgressed and, therefore, this was a case of utilization by the 
committee of the provisions of the Act and the rules made thereunder for 
doing something which was prohibited by the Government of India Act, 1935, 
and is now, by the Constitution. It is true that the committee had jurisdic- 
tion to recover an amount up to the constitutional limit. But it cannot fairly 
be contended on its behalf that merely because of this, that the recovery by 
it of an amount in excess of the constitutional limit was only irregular or at 
the worst illegal. Where power exists to assess and recover a tax up to a 
particular limit and the assessment or recovery of anything above that amount 
is prohibited, the assessment or recovery of an amount in excess is wholly with- 
out jurisdiction and nothing else. To such a case the statute under which 
action was purported to be taken can afford no protection. Indeed, to the ex- 
tent that it affords protection, it would be bad. But where, as here, the vali- 
dity of a provision of a statute can be upheld upon a possible construction of 
that provision it would be the duty of the Court to so construe it as to avoid 
rendering the provision unconstitutional and reject a construction which will 
invalidate the provision. 

The final contention urged by Mr. Sastri is based upon. the decision of the 
Privy Council in Raleigh Investment Co. Ld. v. Governor-General in Council.'9 
His argument is that the Municipalities Act contains adequate provisions deal- 
ing with refund of taxes and that the provisions of s. 85(2) bar a suit for 
recovery of a tax wrongfully recovered by the municipal committee. It may 
be mentioned that the contention was not raised in the suit or in the grounds 
of appeal before the High Court and has not, therefore, been considered by it. 
It has been raised for first time in the statement of case. But the scope of 
an appeal cannot, even at the instance of the respondent who is entitled to 
support a decree in his favour even upon a ground found against him by the 
High Court, be permitted to be enlarged beyond that of the appeal before the 
High Court or the Courts below. But as it is a question of considerable im- 
portance and might be raised in other similar suits which are said to be pend- 
ing, we propose to deal with it. 

Before dealing with Raletgh Investment Co’s case (supra) we may refer to 
the provisions of the Act which Mr. Sastri placed before us. Section 83(1) 
provides for an appeal against the assessment or levy of or refusal to refund 
any tax under the Act before the Deputy Commissioner and sub-s. (J-A) for 
a revision before the State Government. Sub-section (2) provides that if the 
authority hearing the appeal or revision entertains a reasonable doubt on any 
question as to the liability to or the principles of assessment of a tax it shall 
draw up astatement of the facts of the case and the point on which the doubt 
js entertained and refer the statement with his own opinion on the point for 
the decision of the High Court. There is, however, no express provision like 
that of s. 31(7) or s. 33(4) of the Indian Income-tax Act entitling the assessee 
to a hearing either in the appeal or revision petition. Section 85 empowers 
the State Government to make rules for regulating the refund of taxes, and 
such rules may impose limitations on such refunds. Sub-section (2) thereof 
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provides that no refund of any tax shall be claimable by any person other- 
wise than in accordance with the provisions of this Act and the rules made 
thereunder. This sub-section can be availed only if the Act or the rules 
provide for making a claim for refund. The rules relating to refunds, if 
there are any, were, however, not placed before us. Nor was our attention 
drawn to any provision of the Act or to any rule which makes it obligatory 
upon a person to apply to the municipal committee for a refund of a tax. 
Even assuming that the Act contemplates obtaining a refund only upon com- 
pliance with rules made thereunder, does it contemplate cases where refund 
or repayment on the ground of the unconstitutionality of the levy? It will 
be noticed that sub-s. (J) of this section empowers the State Government to 
impose by rules limitations on the refunds—presumably including limitation 
on the amount of refunds—and sub-s. (2) bars a claim for refund otherwise 
than in accordance with the rules made under sub-s. (J). These provisions 
cannot possibly apply to a case where the right to obtain a refund or repayment 
is based upon the ground that the action of the committee was in violation of 
a constitutional provision. To hold otherwise would lead to the startling re- 
sult that what was incompetent to the State Legislature to do or authorise a 
committee to do directly can be permitted to be done indirectly by empowering 
the State Government to make rules for refund whereunder the amount of 
refunds could be so limited as to permit retention by the committee of the tax 
recovered by it in excess of the constitutional limit. In our view, therefore, 
s. 85 of the Act cannot, in any event, be said to provide a machinery for obtain- 
ing refunds in cases of this kind. Since s. 85 is inapplicable, a fortiorari s. 83 
cannot apply either. We must, therefore, proceed on the footing that the Act 
does not provide a machinery for making a claim for refund or repayment in 
such cases. 

It would be pertinent to advert also to the provisions of s. 84, sub-s.(3) of 
which deals with ‘‘Bar of other proceedings’’. Sub-section (J) provides for 
the period of limitation for an appeal under s. 83(/). Sub-section (2) em- 
powers the appellate authority to require the assessee to deposit the tax before 
the hearing or the decision of the appeal. Sub-section (3) is in the following 
terms: 

“No objection shall be taken to any valuation, assessment, or levy, nor shall the 
liability of any person to be assessed or taxed be questioned, in any other manner or by 
any other authority than is provided in this Act.” 

It will be seen that there is no express mention of a civil Court in this sub- 
section as there was in s. 67 of the Indian Income-tax Act, 1922. In fact s. 48 
of the Municipalties Act contemplates the institution of a suit subject to ful- 
filment of certain conditions and thus indicates that it was not the intention 
of the Legislature to make the machinery provided by the Act exclusive. But, 
even if a bar to the jurisdiction of a civil Court be assumed or implied, there 
is an absence of a reference to ‘‘refund’’ in sub-s. (3) of s. 83. In other words, 
no finality seems to have been given to a decision rendered by an authority 
under s. 83 refusing to refund a tax improperly or illegally assessed or recover- 
ed. In the light of these circumstances we have to consider the applicability 
of the decision in Raleigh Investment Co’s case (supra). In that case the 
“Privy Council considered the effect of certain provisions of the Indian Income- 
tax Act, 1922, which prescribed remedies to an assessee who sought to challenge 
the assessment made against him and also the provisions of s. 67. The relevant 
portion of s. 67 was that ‘‘no suit shall be brought in any civil court to set aside 
or modify any assessment made under this Act...’’ After examining all these 
provisions the Privy Council said that an effective and appropriate machinery 
was provided by the Act itself for the review of any assessment on grounds of 
law, including the question whether a provision of the Act was ultra vires and 
it was in that setting that s. 67 had to be construed. Then it went on to say 
that the phrase ‘‘assessment made under this Act’’ in s. 67 meant an assess- 
ment finding its origin in an activity of the assessing officer acting as such and 
B.L.R.—6 
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that the circumstance that he had taken into account an ultra vires provision 
of the Act was in that view immaterial in determining whether the assessment 
was ‘‘made under this Act.’’ But, with respect, we find it difficult to appre- 
ciate how taking into account an ultra, vires provision which in law must. be 
regarded as not being a part of the Act at all, will make the assessment as one 
‘under the Act’. No doubt, the power to make an assessment is conferred by 
the Act and, therefore, making an assessment would be within the jurisdiction 
of the assessing authorty. But the jurisdiction can be exercised only accord- 
ing, as well as with reference, to the valid provisions of the Act. When, how- 
ever, the authority travels beyond the valid provisions it must be regarded as 
acting in excess of its jurisdiction. To give too wide a construction to the ex- 
pression ‘‘under the Act’’ may lead to the serious consequence of attributing 
to the Legislature, which owes its existence itself to the Constitution, the inten- 
tion of affording protection to unconstitutional activities by limiting. chal- 
lenge to them only by resort to the special machinery provided by it in place of 
the normal remedies available under the Code of Civil Procedure, that is, to a 
machinery which cannot be as efficacious as the one provided by the general 
law. Such a construction might necessitate the consideration of the very con- 
stitutionality of the provision which contains this expression. This aspect of 
the matter does not appear to have been considered in Raleigh Investment Co’s 
case (supra). 

This decision has been briefly referred to by this Court in Firm and Muri 
Subbayya Chetty & Sons v. The State of Andhra Pradesh'4 and what this 
Court has observed is this: 

“...In determining the effect of s. 67, the Privy Council considered the scheme of 
the Act by particular reference to the machinery provided by the Act which enables 
an assessee effectively to raise in courts the question whether a particular provision of 
the Income-tax Act bearing on the assessment made is or is not ultra-vires. The presence 
of such machinery observed the judgment, though by no means conclusive, marches 
with a construction of the section which denies an alternative jurisdiction to enquire 
into the same subject-matter. It is true that the judgment shows that the Privy Council 
took the view that even the constitutional validity of the taxing provision can be 
challenged by adopting the procedure prescribed by the Income-tax Act; and this assump- 
tion presumably proceeded on the basis that if an assessee wants to challenge the vires of 
the taxing provision on which an assessment is purported to be made against him, it 
would be open to him to raise that point before the taxing authority and take it for a 
decision before the Court under s. 66(1) of the Act. It is not necessary for us to con- 
by the assessment order on the merits, is a relevant consideration and that consideration 
sider whether this assumption is well founded or not. But the presence of the alter- 
native machinery by way of appeals which a particular statute provides to a party aggrieved 
is satisfied by the Act with which we are concerned in the present appeal.” 

We have already adverted to the provisions of ss. 83 and 85 of the Act which 
are the only provisions brought to our notice as providing a machinery under 
the Act for challenging an assessment and we have pointed out that they do 
not cover a case like the present. Again the provision for an appeal before a 
Deputy Commissioner who is an authority who performs numerous functions 
under different laws, functions which are executive, as well as administrative 
and judicial, cannot be regarded as on par with one which provides for an 
appeal before an Appellate Assistant Commissioner under the Income-tax Act, 
an authority whose duties are confined to matters arising under that Act. Fur- 
ther, the latter Act contains a safeguard in the shape of an appeal to the Income- 
tax Appellate Tribunal which deals exclusively with matters arising under 
that Act and is an independent tribunal. In the cicumstances it must be held 
that even in the class of cases to which the provisions of ss. 83 and 85 of the 
Municipalities Act apply they cannot be said to provide a sufficiently effective 
remedy to an assessee to challenge the assessment made against him or to a 
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person who is aggrieved by the action of the committee levying or refusing to 
refund a tax. It is true that sub-s. (2) of s. 83 provides for a reference to the 
High Court, but even that provision cannot be said to be a sufficiently efficacious 
remedy for challenging the assessment made on an assessee. For whether to 
make a reference or not is at the discretion of the appellate or revisional autho- 
rity and the Act does not confer upon the person aggrieved a right to move 
the High Court, as does the Income-tax Act, to require a reference to be made 
in an appropriate case. We may again point out that there is a complete ab- 
sence of a provision corresponding to s. 67 of the Indian Income-tax Act 
barring the institution of a suit in so far as refusal of refund of a tax is 
concerned, 

In Secretary of State v. Mask & Co.,'© the Privy Council has observed that 
it is settled law that the exclusion of the jurisdiction of the civil Courts is not 
to be readily inferred, but that such exclusion must either be explicitly ex- 
pressed or clearly implied. As earlier pointed out, this decision has been 
approved by this Court in the case of Firm & Ilurt Subbayya Chetty & Sons 
(supra). Further, one of the corollaries flowing from the principle that the 
Constitution is the fundamental law of the land is that the normal remedy 
of a suit will be available for obtaining redress against the violation of a consti- 
tutional provision. The Court must, therefore, lean in favour of construing a 
law in such a way as not to take away this right and render illusory the pro- 
tection afforded by the Constitution. So, whatever be the position with respect 
to s. 67 of the Indian Income-tax Act, so far as s. 84(3) of the Act is concerned, 
we find it reasonably possible to construe it as not depriving a person of his 
right to obtain redress from a civil Court in respect of an amount recovered 
from him as a tax in violation of art. 276 of the Constitution. 

We have already pointed out that no machinery is provided by the Act for 
obtaining a refund of tax assessed and recovered in excess of the constitu- 
tional limit and that the machinery actually provided by the Act is not ade- 
quate for enabling an assessee to challenge effectively the constitutionality or 
legality of assessment or levy of a tax by a municipality or to recover from it 
what was realised under tan invalid law. It is, therefore, not possible to infer 
that the jurisdiction of the civil Court is barred. The decision in the Raleigh 
Investment Co’s case (supra) does not, therefore, help the respondent. More- 
over, we must bear in mind the provisions of art. 265 of the Constitution 
which preclude the levy or collection of a tax except by authority of law, 
which means only a valid law. There was no corresponding provision in the 
various Acts for the governance of India which preceded the Constitution. 
Under art. 226 the Constitution has provided a remedy to a citizen to obtain 
redress in respect of a tax levied or collected under an invalid law. This re- 
medy will not be affected by any provision like s. 67 of the Indian Income- 
tax Act or like s. 84(3) of the Municipalities Act. 

We must not lose sight of the fact that what the appellant has claimed in 
the suit is the repayment by the municipal committee of an amount recovered 
by it in excess of that which under the Constitution it was competent to re- 
cover from the appellant. The appellant has not sought to modify or set aside 
any order made by an authority acting or purporting to act under the Act. 
No doubt, the relief of repayment is claimed on the ground that the enhance- 
ment of the rate is unconstitutional. No doubt also that the appellant had 
sought a further relief of injunction. As regards the first, the position is that 
the High Court of Nagpur has held, in the petition under art. 226 preferred 
by the appellant, the enhancement to be unlawful. This decision was render- 
ed by the Court during the pendency of the suit and was binding on the civil 
Court in which the suit was pending and has been in fact followed by it. 
As regards the relief of injunction, that relief became unnecessary because of 
the order made by the High Court in the writ petition. It is apparently for 
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this reason that the civil Court did not award that relief to the appellant. 
In view of the High Court’s decision it was not at all necessary for the trial 
Court to consider in the suit before it the question of the validity of the 
assessment by or collection of the tax but only to ascertain the amount which 
was payable to the appellant and whether the suit was barred under s. 48 or 
s. 85(2) as contended by the respondent. In these circumstances, we are of 
opinion that the appellant’s suit cannot be said to be barred even if we inter- 
pret s. 84(3) of the Municipalities Act in the same way as the Privy Council 
interpreted s. 67 of the Indian Income-tax Act. 

We may further observe that where there is an express prohibition in a 
statute against a local authority from imposing a tax, as for instance the re- 
covery in the statute construed by this Court in the Poona City Municipal 
Corporation case (supra) or where a prohibition can be implied—whether it 
be with regard to an item of taxation or with regard to the rate of tax or 
the quantum of tax payable by an individual assessee—the action of a local 
authority or of any of its instrumentalities in transgressing that prohibition 
must be regarded as being in excess of its jurisdiction. Here there is a prohi- 
bition in s. 142-A of the Government of India Act and now in art. 276 of 
the Constitution, which precludes a State Legislature from making a law en- 
abling a local authority to impose a tax on ‘‘professions, trades, callings and 
employments’’ in excess of Rs. 250 per annum. These provisions have to be 
read in the Act or to be deemed by implication to be there as the Constitu- 
tion is the paramount law to which all other laws are subject as was the 
Government of India Act, 1935, before January 26, 1950. If, therefore, after 
the date specified in s. 142-A of the Government of India Act or after the 
commencement of the Constitution a local authority or any of its instrumen- 
talities imposed or imposes a tax which is in excess of the permissible amount, 
it would be exceeding its jurisdiction and a provision like s. 84(3) of the Act 
will not bar the jurisdiction of a civil Court to entertain a suit instituted by 
a person from whom it is collected for the repayment of the money recovered 
from him in excess of the permissible amount. There is a real distinction be- 
tween those cases where a suit was held to be incompetent and the kind of 
cases which we have before us. Thus where the question merely is, whether 
the assessment had been made according to law, the Assessing Officer of the 
municipality having jurisdiction on the subject matter and over the assessee the 
provisions of s. 84(3) may be a bar to a suit. Where, however, the question 
raised is as to the jurisdiction of the Assessing Officer to proceed against the 
assessee and levy on or collect from him an amount in excess of that permitted 
by the Constitution, the matter would be entirely out of the bar of that provi- 
sion. Here since the Assessing Officer had no authority to levy a tax beyond 
what s. 142-A of the Government of India Act, 1935, permitted or what art. 276 
permits his proceedings are void in so far as they purport to levy a tax in ex- 
cess of the permissible amount and authorise its collection and the assessment 
order is no answer to the suit for the recovery of the excess amount. To this 
extent, even the order of assessment cannot obtain the protection of s. 84(3) of 
the Act and, therefore, the appellant’s suit is maintainable. 

For all these reasons we hold that the High Court was in error in dismiss- 
ing the appellant’s suit. We hold the same in the connected appeal and ac- 
eordingly allow both the appeals with costs throughout. 


Raauuspar Dayan J. [Bachawat J., concurring.] We have given careful 
thought to the question of law arising in this appeal, but regret we have not 
been able to agree with the view expressed by brother Mudholkar J. in the 
majority judgment. 

We need not recapitulate the facts which have been fully set out in the 
judgment of Mudholkar J. The questions of law which arise for determina- 
tion are: (i) whether the respondent’s collecting the amount in excess of the 
amount which it could have collected on account of the tax on trade, in view 
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of the provisions of art. 276 of the Constitution, was ‘an act done or pur- 
ported to be done under the Act’ within the meaning of s. 48(/) of the Cen- 
tral Provinces and Berar Municipalities Act, 1922 (Act II of 1922), herein- 
after called the Act; and (ii) whether the suit is barred by s. 84(3) of that 
Act. 

The question in short boils down to this: whether the expression ‘anything 
done or purporting to be done’ under the Act will cover only those acts 
which would be in strict conformity with the provisions of the Act or will 
also cover such acts which the municipal committee is competent to do under 
the Act, but in doing which the committee has, in some manner, acted be- 
yond the provisions of the Act or beyond any other legal provision. 

Section 48 of the Act refers to suits against the committee or any of the 
other specified persons acting under the directions of the committee, for any- 
thing done or purported to be done under the Act. If a suit is for anything 
done or purported to be done under the Act, the necessary conditions laid 
down in the section are to be satisfied before the institution of the suit. One 
condition is that the suit is to be instituted after the expiration of two 
months after the service of a notice, in writing, to the persons mentioned in 
sub-s. (J). Another is that the suit be instituted within six months from 
the date of accrual of the alleged cause of action. If a suit is not instituted 
after giving notice or within this period, it has to be dismissed. 

The question then is: what is the present suit for? And it is only on the 
determination of the nature of the act to which the present suit relates that 
it can be said whether the suit is covered by s. 48 or not i.e., whether the 
act can be said to be done or purported to be done under the Act. 

The plaintiff claims decree for the amount alleged to have been illegally 
collected from him as tax and for a permanent injunction. The illegality of 
the collection is said to be on account of there being an upper limit for a 
person’s liability to tax on trade and calling, in view of s. 142A of the Gov- 
ernment of India Act, 1935 (shortly referred to as the 1935 Act) and art. 
276 of the Constitution. The limit under the Constitution is Rs. 250. It was 
Rs. 50 under the 1985 Act. What was collected from the appellant was the 
tax assessed on him. According to the appellant, the amount assessed ex- 
ceeded the legal limit and, therefore, what had been collected in excess of that 
limit was collected illegally. 

We may now consider the procedure laid down for the collection of tax 
under the Act before we determine the nature of the alleged excessive col- 
lection of tax from the appellant. Section 66 empowers the committee to im- 
pose the taxes enumerated in sub-s. (J). Clause (b) of sub-s. (J) mentions a 
tax on persons exercising any profession or art, or carrying on any trade or 
calling, within the limits of the municipality. Sub-section (2) empowers the 
State Government, by rules made under the Act, to regulate the imposition of 
taxes mentioned in the section and to impose maximum amounts of rates for 
any tax. The rate of tax fixed by Government Notification dated December 22, 
1936, was enhanced by another Notification, dated April 10, 1941. The former 
rate of one anna was enhanced to four annas. These notifications did not lay 
down any upper limit for the amount of tax payable by one person to the 
municipality. The legality of the imposition is not questioned. The legality 
of the enhancement was questioned by the appellant through Miscellaneous 
Petition No. 389 of 1954, decided by the High Court on April 12, 1955. The 
appellant prayed, by that petition, for the issue of a writ prohibiting the com- 

mittee from collecting taxes under the notification of 1941. The High Court 
did not hold the notification to be bad in law. What it held was that the tax 
was invalid to the extent it offended against s. 142A of the 1985 Act and that 
it was also invalid to the extent it offended against art. 276 of the Consti- 
tution. The writ issued by the High Court was a writ of mandamus prohi- 
biting the Municipality from resorting to the 1941 Notification for the purpose 
of collecting tax in excess of Rs. 250 per annum. The Municipality, there- 
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fore, was empowered to impose tax in accordance with the notification of 1941 
and, in view of s. 142A of the 1935 Act and art. 276 of the Constitution, the 
total tax claimable on account of this tax from the appellant could not ex- 
ceed Rs. 50 or Rs. 250 respectively during the period when s. 142A was in 
force and later when art. 276 came into force. 

The next step, after the imposition of a valid tax, according to the Act, re- 
lates to the assessment of tax on the person’s liability to pay it. Section 71 
empowers the State Government to make rules under the Act regulating assess- 
ment of tax and for preventing the evasion of assessment and s. 76 empowers 
the State Government to make rules regulating the collection of taxes. The 
rules for assessment and collection of taxes framed in 1936 were notified on 
December 22, 1936. 

Rule 1 required a person carrying on the trade of ginning or pressing cotton 
into bales by means of steam or mechanical process to furnish to the commit- 
tee, annually, a return in the prescribed form which required the furnishing 
of the number of bojhas ginned and the number of bales pressed, with the total 
weight in maunds during the financial year in each case. This information 
was necessary as the rate of tax related to a bojha of 392 lbs., ginned cotton 
and a bale of 392 lbs. pressed cotton. 

Rule 4 provided that the tax would be assessed by a sub-committee on the 
basis of the information received under certain rules including r. 1. Rule 5 
required the communication of the amount of assessment to the assessee. Rule 
8 provided that objections to the assessment would be received and considered 
by the sub-committee if presented within a month from the date of communi- 
cation of the amount of assessment to the assessee and that the decision of the 
sub-committee would be final subject to the confirmation by the general com- 
mittee. Rule 7 provided that the tax would be payable in one instalment on 
August 1, each year. Fresh rules were notified in 1941 and these were practi- 
cally identical with the 1936 rules. 

It is not alleged that the tax assessed on the appellant during the periods in 
suit had not been assessed by following the procedure laid down in the rules, 

It follows from the statutory rules that once the tax is assessed according 
to the rules, the assessee becomes liable statutorily, to pay the assessed tax. 

Section 77 provides how any arrears of tax claimable by the committee 
under the Act can be recovered. They can be recovered on an application to a 
Magistrate, by distress and sale of movable property of the defaulter within 
the limits of his jurisdiction. Sections 77A and 80 provide other procedure 
for arrears of certain taxes to be realised. 

Section 83 provides’ for an appeal, against the assessment or levy of or re- 
fusal to refund any tax under the Act, to the Deputy Commissioner or some 
other officer empowered by the State Government in that behalf. Sub-section 
(1-A) allows a person aggrieved by the decision of the appellate authority to 
apply to the State Government for revision of the decision on the grounds that 
the decision is contrary to law or is repugnant to any principle of assessment 
of tax or that the appellate authority has exercised jurisdiction not vested in 
it by law or has failed to exercise a jurisdiction vested in it by law. Sub- 
section (2) provides for a reference to the High Court by the appellate awtho- 
rity or the revisional authority on its own motion or on the application of any 
person interested, for the opinion of the High Court on any question as to the 
liability or the principle of assessment of tax if such a question arises on the 
hearing of the appeal or revision. Sub-section (3) of s. 84 provides: 

“No objection shall be taken to any valuation, assessment, or levy, nor shall the 
liability of any person to be assessed or taxed be questioned, in any other manner or by 
any other authority than is provided in this Act.” 

Section 85 reads: 

(1) The State Government may make rules under this Act regulating the refund of 

taxes, and such rules may impose limitations on such refunds. 
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(2) No refund of any tax shall be claimable by any person otherwise than in accord- 
ance with the provisions of this Act and the rules made thereunder.” 


It follows from the above provisions that an assessee has to pay the tax assess- 
ed, and that if aggrieved with the assessment of tax, he has to appeal against 
the assessment order. He can raise questions of law and fact in the appeal. 

The appellant, in the present case, could have appealed against the assess- 
ment on the ground that the amount assessed exceeded the limits laid down 
for the tax under s. 142A of the 1935 Act if that applied at the time of as- 
sessment or under art. 276 of the Constitution if the latter applied at the rele- 
vant time. His claim for the refund of any amount, if paid, would arise only 
after the amount assessed and paid is modified by the appellate or revisional 
authority. If that amount is not so modified, no question for the refund or re- 
payment of any amount paid as tax under the Act arises. The statute provid- 
ed for the assessment of tax and for its collection in case the assessee did not 
himself pay the assessed amount according to the rules. The present suit for 
the repayment of the amount alleged to Wave been realised illegally is in 
essence a suit for firstly modifying the amount assessed and then to decree the 
payment of the amount held to have been paid in excess of the tax as modi- 
fied by the Court. It follows, therefore, to our mind, that the suit relates to 
the act of the committee in assessing the appellant wrongly by ignoring the 
constitutional provision that the amount payable by a single person to the muni- 
cipality for such tax was not to exceed a certain limit and that it is not 
merely with respect to the act of collecting the excess amount. In fact, the 
assessment of the entire tax was one act and so was the collection of the 
amount assessed, The act of assessing the tax or the consequential act of col- 
lecting the amount cannot be broken up into two.acts (i) of assessing the tax 
upto the legal limit and (ii) of assessing the tax with respect to the amount 
in excess of the legal limit. Neither can the act of collection be broken up 
into two acts (i) of collecting the amount which can be legally assessed; and 
(ii) of collecting the amount in excess of the legally realisable amount of tax. 
The act of assessment or of collection, therefore, was an act done by the Com- 
mittee under the provisions of the Act, though it may be, as appears to be 
the case, that it acted wrongly in assessing the tax at an excessive figure and 
consequently in collecting an amount in excess which could have been legally 
collected. The suit is, therefore, fully covered by the provisions of sub-s. (1) 
of s. 48 of the Act. 

Sub-section (2) of s. 48, as already stated, provides that every such suit, 
ie. a suit falling within sub-s. (Z) of that section, shall be dismissed unless 
it is instituted within six months from the date of the accrual of the alleged 
cause of action. The suit was instituted in the instant case on December 6, 
1952, more than 8 months after the date of recovery of most of the amounts 
alleged to have been illegally recovered from the appellant and, clearly, the 
suit for the recovery of such amounts had to be dismissed. 

The taxes for the years 1951-52 were recovered in small amounts on 
January 17, 1952, March 13, 1952, March 31, 1952 and August 27, 1952. The 
suit for the amount recovered on January 17 was also instituted after the 
period of limitation. 

No notice with respect to the alleged illegal collection of taxes in March 
and August 1952 had been given to the municipal committee as notice was 
given on January 10, 1952, prior to those collections and could not have 
possibly referred to them. The suit for these amounts also has to be dismiss- 
ed as the condition precedent for the institution of the suit under sub-s. (1) 
of s. 48 has not been satisfied. 

There is another reason which justifies the dismissal of the appellant’s 
suit, though the view of the High Court on that point is in favour of the 
appellant. In view of s. 84(3) the assessment of the tax or the liability of 
the person assessed or taxed cannot be objected to in any manner or before 
any authority other than what is provided in the Act. Section 83 provides 
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the procedure by which the assessment of tax can be questioned both on law 
and facts. The correctness of the assessment cannot be questioned by any 
other manner and questioning by instituting the suit in a civil Court would 
be one such other manner. We have already indicated that in essence the 
present suit is a suit for the modification of the taxes assessed and for con- 
sequential order decreeing the repayment of the amount held to have been 
collected in excess of the amount so modified. In view of sub-s. (3) of s. 84, 
exclusive jurisdiction to determine the correctness of the amount assessed is 
given to the authorities mentioned in s. 83. The result is that no other autho- 
rity can enter into the question of the correctness of the assessment on grounds 
y ie or fact. The present suit is barred from the cognizance of the civil 
ourt, 

The views we have expressed find support from what has been decided by 
the Privy Council and this Court. We would first refer to those cases be- 
fore dealing with the cases relied on for the appellant in support of the con- 
tention that the committee had no jurisdiction to assess the tax beyond the 
limit allowed by s. 142A or art. 276 and that, therefore, the act of the com- 
mittee was an act which could not be said to have been done or purported 
to have been done under the Act ‘and that it was not necessary for the ap- 
pellant to take recourse to the procedure laid down in ss. 48 and 83 of the 
Act. 

In Raleigh Investment Co., Ld. v. Governor-General in Council’ the Privy 
Council had to construe s. 67 of the Income-tax Act which provided: ‘no suit 
shall be brought in any civil court to set aside or modify any assessment made 
mnder this Act.’ The suit giving rise to the appeal before the Privy 
Council was for a declaration that certain provision of the Act was ultra vires 
the legislative powers of the’ Federal Legislature, that therefore the appellant 
before the Privy Council was not liable to be assessed or charged to tax in 
respect of certain dividends and the assessment was illegal and wrongful, for 
an injunction restraining the department from making assessment in future 
years in respect of such dividends and for the repayment of the amount said 
to have been illegally realised on account of the illegal assessment. The Privy 
Council said (p. 62): 

“In form the relief claimed does not profess to modify or set aside the assessment. 
In substance it does, for repayment of part of the sum due by virtue of the notice of 
demand could not be ordered so long as the assessment stood.” 

The same can be said with respect of the claim for repayment of the alleged 
illegal collection of the excess amount from the appellant. 

The Privy Council further said (p. 62): 

“An assessment made under the machinery provided by the Act, if based on a 

provision subsequently held to be ultra vires, is not a nullity like an order of a court 
lacking jurisdiction. Reliance on such a provision is not an excess of jurisdiction but 
a mistake of law made in the course of its exercise.” 
In view of what the Privy Council has said, the committee’s overlooking the 
constitutional provisions in the exercise of its jurisdiction to assess the tax 
will not make its assessment of the tax an assessment without jurisdiction but 
would only show that the Committee made a mistake of law in the course of the 
exercise of its jurisdiction. 

The Privy Council took into consideration the machinery provided in the 
Income-tax Act for the assessee raising objections to the assessment made against 
him and held that effective and proper machinery was provided by the Act itself 
for the review on grounds of law. This was, however, not the reason for their 
construing s. 67 in the way they did. In fact, they considered the construction 
of s. 67 clear and said (p. 63) : 

“ Under the Act the income-tax officer is charged with the duty of assessing the 
total Income of the assessee. The obvious meaning, and in their Lordships’ opinion, 
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the correct meaning, of the phrase ‘assessment made under this Act’ is ‘an assessment 
finding its origin in an activity of the assessing officer acting as such. The circumstance 
that the assessing officer has taken into account an ultra vires provision of the Act is in 
this view immaterial in determining whether the assessment is ‘made under this Act’. The 
phrase describes the provenance of the assessment: it does not relate to its accuracy 
in point of law. The use of the machinery provided by the Act, not the result of that 
use, is the test.” 

These observations fully apply to the expression ‘the assessment of any tax 
under the Act’ in sub-s. (J) of s. 83. It follows that when the committee made 
the assessment of the tax on the appellant the assessment was founded on the 
activity of the Committee acting as the assessing authority and the fact that 
it overlooked the constitutional requirement is immaterial in determining 
whether the assessment is made under the Act. The expression ‘made under 
the Act’ has no relation to the accuracy of the assessment in point of law. The 
expression ‘assessment of any tax under the Act’ in s. 83 is equivalent in its 
content to the expression ‘assessment made under the Act’. 


Lastly, the final observations of the Privy Council in this case indicate that 
when an exclusive machinery for the determination of the tax is provided by 
the Act and the tax is assessed by that machinery, there arises a duty to pay 
the amount of tax demanded on the basis of that assessment and that the 
jurisdiction to question the assessment otherwise than by the use of the machinery 
expressly provided by the Act would be inconsistent with the statutory obliga- 
tion to pay arising by virtue of the assessment. The very fact that the appel- 
lant let the assessment become final without taking recourse to the procedure 
of appeal and revision laid down in s. 83 of the Act and thus became liable 
under the statute to pay the amount assessed, makes his questioning the correct- 
ness of the amount through the Court inconsistent with that obligation. It 
appears that the Privy Council considered a special provision barring the taking 
of objection to assessment of tax by any authority to be unnecessary. It said 
(p. 65): 

“.,.The only doubt, indeed, in their Lordships’ mind, is whether an express provision 

was necessary in order to exclude jurisdiction in a civil court to set aside or modify an 
assessment.” 
This would meet the contention for the appellant that sub-s. (3) of s. 84 does 
not specifically refer to the civil Court and therefore does not specifically bar 
jurisdiction of the civil Court from taking cognizance of a suit relating to 
the assessment of tax. 


It may also be mentioned that s. 84(3) of the Act, by its terms, refers to an 
objection to assessment and not to ‘assessment under the Act or assessment 
made under the Act’. This makes the provisions of s. 84(3) much wider in 
scope than those of s. 67 of the Indian Income-tax Act were. 


The other case we would refer to is Firm Illurt Subbayya Chetty & Sons v. 
The State of Andhra Pradesh.2 The appellant before this Court, in that case, 
sued the State of Andhra Pradesh for a decree for a certain amount on the 
ground that that amount had been illegally recovered from it under the Madras 
General Sales Tax Act, 1939. Section 18A of that Act provides that no suit or 
other proceeding shall, except as expressly provided in the Act, be instituted 
in any Court to set aside or modify any assessment made under the Act. 
This provision is practically identical in terms with that of s. 67 of the In- 
come-tax Act which had been considered by the Privy Council in Raleigh’s 
ease. The contention raised before the Court was that if an order of assess- 
ment had been made illegally by the proper authority purporting to exercise 
its powers under the Act, such an assessment could not be said to be an as- 
sessment made under the Act. It was also contended that the use of the 
words ‘any assessment made under this Act’ did not cover cases of assessment 


2 [1964] IS.C.R. 762. 


90 THE BOMBAY LAW REPORTER. [VoL. LXIX. 


which purported to have been made under the Act. This Court said (p. 759): 


“The expression ‘any assessment made under this Act’ is, in our opinion, wide 

enough to cover all assessments made by the appropriate authorities under this Act 
whether the said assessments are correct or not. It is the activity of the assessing officer 
acting as such officer which is intended to be protected and as soon as it is shown that 
exercising his jurisdiction and authority under this Act, an assessing officer has made 
an order of assessment that clearly falls within the scope of s. 18-A.” 
The view expressed by this Court is practically the same as had been express- 
ed in Raleigh’s case. In fact, the only difference between the two cases ap- 
pears to be that in the Privy Council case the illegality of the assessment 
was said to lie in basing the assessment on a provision which was said to be 
ultra vires the Legislature while the illegality of the assessment made in the 
ease before this Court lay in the alleged mistake of the assessing officer in 
construing certain transactions to be transactions of purchases though they 
were really transactions of sale, the tax being leviable on purchases and not 
on sales. This Court referred to Raleigh’s case at p. 764 and did not express 
an opinion on the view of the Privy Council that even the constitutional vali- 
dity of the taxing provision could be challenged by adopting the procedure 
prescribed by the Income-tax Act, a question which does not arise for con- 
sideration in the present case. : 

We are, therefore, of opinion that the construction put on the expression 
‘assessment made under the Act’ in these two cases justifies the conclusion 
that the assessment of tax made on the appellant in this case is covered by 
sub-s. (J) of s. 83 of the Act and amounts to ‘an act done under the Act’ 
for the purposes of sub-s. (J) of s. 48 of the Act. It is, therefore, unneces- 
sary to determine the scope of the expression ‘an act purported to be done 
under the Act’ in sub-s. (J) of s. 48. 

We may now briefly deal with the cases relied on for the appellant. 

Before, however, doing so, we may first deal with the case of Poona City 
Municipal Corporation v. Dattatraya Nagesh Deodhar® decided by this Court. 
In this case the Poona Municipality had imposed a tax on the amount of 
octroi duty which had been levied on the goods imported within the muni- 
cipal limits but had been subsequently exported out of such limits within the 
specified periods. The Poona Municipality used to deduct 10 per cent. of the 
amount to be refunded. This deduction was held to amount to a tax on the 
octroi refund. Such a deduction was imposed as a tax under s. 59(b) (21) 
of the Act III of 1901. The tax continued after the 1901 Act was repealed 
by the Bombay Municipal Boroughs Act, 1925. The Boroughs Act was, in its 
turn, repealed by the Bombay Provincial Municipal Corporation Act, 1949. 
That Act was applied to Poona on February 15, 1950, and thereafter the 
powers of taxation of the municipality were governed by s. 127 of that Act 
which authorised the Corporation to impose the various taxes mentioned in 
that section. A tax on octroi refund was not one of such taxes. It could not 
come under cl. (f) which described: ‘any other tax which the State Legisla- 
ture has power under the Constitution to impose in the States’. The State 
Legislature had no power under the Constitution to impose a tax on octroi re- 
fund. It was, therefore, held by this Court that the amount of tax on octroi 
refund could not be imposed by the Poona City Municipal Corporation. It 
was, after holding so, that reference was made to sub-s. (4) of s. 127 which 
provided that nothing in that section would authorize the imposition of any 
tax which the State Legislature had no power to impose in the State under 
the Constitution, and it was said: 

“Apart from this absence of power to impose such a tax, which is clear from the 
earlier parts of s. 127, we have the categorical prohibition in sub-section (4) against the 
imposition of any such tax by the Corporation.” 

This reference was to emphasize that the impugned tax could not possibly be 
3 (1964) Civil Appeal No. 582 of 1961,decided on May 5, 1964 (Supreme Court). 
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imposed under the Act. Sub-section (4) appears to have been enacted as a 
matter of caution. There could be no necessity for sub-s. (4) as s. 127 itself 
had provided for the taxes which could be imposed. Any tax which was not 
specified in the section could not possibly be imposed by the Corporation. The 
Legislature might have considered the possibility of any of the specified taxes 
not remaining in future within the legislative list of the State and therefore 
provided that in such a contingency a tax though specified in the section will 
not be imposed. The provision of sub-s. (4) did not in any way affect the 
decision of this Court in holding that the Poona Municipal Corporation could 
not impose a tax on octroi refund. 

The other contention for the Poona Municipal Corporation was that the suit 
was instituted beyond the period of limitation prescribed under s. 487 of the 
1949 Act. The suit would have been time-barred if the act of the Corpora- 
tion imposing the tax on octroi refund could be held to be ‘an act done or 
purported to be done in pursuance or in execution or intended execution’ of 
the 1949 Act. This Court held that the tax was not levied in pursuance or 
in execution of the Act and therefore the benefit of s. 487 would not be avail- 
able to the Corporation. 

The expression used in s. 487 is different from the one used in s. 48 of the 
Act. Apart from this consideration, the act of imposing the tax could not be 
said to have originated from any provision of the 1949 Act and therefore 
could not possibly be held to be an act done under the 1949 Act. We do not 
think this case can be taken to support the appellant’s contention that the 
assessment of the tax on it and the consequential collection of the amount in 
excess of the limit laid down by art. 276 of the Constitution was not an act 
done under the Act. 

The appellant has mainly relied on the cases decided by the Nagpur High 
Court and a brief reference may now be made to them. We may refer to the 
case reported as The Amraoti Town Municipal Committee v. Shaikh Bhikan4 
first. The plaintiffs had sued to recover the tax which had been collected 
from them in excess of the lawful rate. The suit was instituted after the 
plaintiffs had obtained a declaration that the enhancement of the tax over 
that rate was illegal. The municipal committee had power to impose and en- 
hance the tax. It, however, had enhanced the tax without following the en- 
tire procedure laid down for such enhancement and had omitted to consider 
the objections filed against the proposed enhancement. The question before 
the High Court was whether the collection of the tax at the enhanced rate 
was an act which fell within the ambit of the expression ‘anything done or 
purported to be done under the Act’ which Act, it may be mentioned, was the 
C. P. & Berar Municipalities Act, 1922, the very Act with which we are con- 
cerned in the present appeal. Niyogi J. expressed at p. 219 his agreement with 
the principle that if the municipal committee exercised a power which it did 
nut possess, it should not be regarded as acting in pursuance of the statute 
governing its affairs and its acts should not be regarded as being done under the 
statute, and further stated that that principle however did not help the muni- 
cipal committee, the appellant before him. Niyogi J. then said, after noticing 
the failure of the municipal committee to consider the objections to the pro- 
posed taxes (p. 219): 

“_..Now there can be no question that the municipal committee, in imposing and 
collecting tax at four annas per animal, was acting exactly in accordance with section 
68. It must be observed that there is a difference between a case when a corporate 
body exercises a power which is wholly absent and a case where it has power but it 
exercises it illegally or with material irregularity. In the former case the municipal 
committee's act from beginning to end is illegal; whereas in the latter case the act is 
quite legal in the beginning but becomes illegal in the end.” 


4 [1939] Nag. 216. 
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Again he said (p. 220): 

“.,.In enhancing the tax and collecting it the municipal committee was certainly 
exercising although irregularly, the. power conferred on it by section 68 and to that 
extent it appears to me that the contention that they were not acting under the statute 
is untenable.” 

The views expressed by Niyogi J., we may say with respect, find full sup- 
port from Raleigh’s case and Subbayya Cheity’s case. Amroati Municipal 
Committee’s case was in a way on all fours with the present case. In that 
case the municipal committee overlooked the provision of law about consider- 
ing the objections to the proposed enhancement in tax. In the present case 
the committee overlooked the constitutional requirement that the maximum 
limit of the tax payable by a single individual is Rs. 250. 

The next case is District Council, Bhandara v. Kishorilal.5 In this case the 
question before Bose J. was whether a suit for the recovery of an amount re- 
covered in excess of what could be legally taxed came within the mischief of 
s. 71 and s. 73(/) of the Central Provinces Local Self-Government Act, 1920 
(C. P. IV of 1920). Bose J. said (p. 92): 

“It will be observed that both section 79 and the rule are confined to orders and 
decisions given under the Act. It is impossible to say that an order which contravenes 
the law or is made in the face of an express statutory prohibition can be said to be 
under the Act. The words ‘purporting to be given’ or ‘made under the Act’ are not 
present in this section and so the difficulty which arises regarding the other point is not 
present here.” 

We do not see why an ordinary decision given under the Act be not consider- 
ed to be an order made under the Act. Neither of the expressions refer to 
the order or decision being correct or not. 

Section 73 of the Central Provinces Local Self-Government Act prescribed 
that no suit shall be instituted ete... for anything done or purporting to be 
done under that Act, unless the prescribed notice be first given. Bose J. pre- 
sumably in view of what he had said earlier in connection with orders and 
decisions given under the Act, said (p. 92): 

“...I am clear that what was done here was not done ‘under the Act’, so the only 
question is whether it ‘purported to be done’ under the Act”. 

In these observations he seems to have equated the expression ‘given under 
the Act’ with ‘done under the Act’. His view, as we have already pointed 
out with reference to something done under the Act, does not find support 
from Raletgh’s case and Subbayya Chetty’s case. Bose J. then considered the 
content of the expression ‘purported to be done’. We need not discuss what 
he says on this point as we have held that the assessment made on the appel- 
lant was an assessment made under the Act and that the act of illegal col- 
lection with respect to the amount in excess was an act done under the Act. 

The appellant mainly relied on the Nagpur case reported as Municipal C'om- 
mittee, Karanja v. New East India Press Co. Ltd., Bombay.S It was held in 
that case that a suit for refund of a tax illegally imposed by the municipal 
committee was not barred by reason of ss. 48, 83 and 84 of the Central Pro- 
vinces Municipalities Act as the municipal committee did not act or purport 
to act under the Act in imposing the illegal tax. Bose, Acting C. J., deliver- 
ing the judgment, relied on his earlier decision in District Council, Bhandara 
case and held that the claim for the recovery of the tax illegally realised in 
excess of the permissible limit were not barred by reason of ss. 83 and 84. He 
then referred to s. 48 and, after stating that the act of the municipality 
when prohibited by law was wholly beyond its jurisdiction and therefore 
g. 48 did not apply, said (p. 977): 

“The distinction between a case where section 48 applies and a case where it does 
not is clearly shown in The Amraoti Town Municipal Committee v. Shaikh Bhikhan.” 
‘We have referred to this case and expressed full agreement with the views ex- 


D [1949] Nag. 87. 6 [1948] Nag. 971. 
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pressed by Niyogi J. there. It appears to us that the full significance of that 
judgment has been overlooked in Municipal Committee, Karanja case. 


We hold that the appellant’s suit for the recovery of the tax realised in 
excess of Rs. 250 a year has been rightly dismissed as the correctness of the 
assessment of the tax could not be challenged by a suit in a civil Court in 
view of s. 84(3) and as the provisions of s. 48 requiring the giving of notice 
to the municipality and the institution of the suit within a certain period had 
not been complied with. We would, therefore, dismiss the appeal with costs. 


ORDER 


In view of the majority judgment, the appeal is allowed with costs through- 
out. 
Appeal allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Deshmukh. 


THE WHOLESALE GRAIN AND SEED MERCHANTS 
ASSOCIATION, NAGPUR v. THE STATE OF MAHARASHTRA.* 


Maharashtra Foodgrains Dealers’ Licensing Order, 1963, Ol. 6—Maharashtra Foodgrains (Con- 
trol on Margin of Profit) Order, 1963—Oonsttiution of India. Aris. 226, 358, 359, 19— 
Essential Oommodities Act (X of 1955), Sec. J—Defence of India Rules, 1962. Rule 125— 
Constituiionality of two Ordera—Whethsr Orders immune from challenge under arts. 358 & 
859 respeotively—Power to refuse licence under Cl. 6 of Licensing Order whether an unbridled 
or unchannelised power— Whether in procesdings under art, 226 Oaurts can embark on hypo- 
thetical inquiry as to constitutionality of legislation. 

The Maharashtra Foodgrains Dealers’ Licensing Order, 1963, is constitutional as the 
restrictions placed on the right to carry on trade under tho Order are not unreasonable, 
Apart from thie in view of the Proclamation of Emergency under art, 358 of the Constitu- 
tion of India, a challenge to the Order based on art. 19 of the Constitution ia untenable. 

Makhan Singh v. State of Punjab, Ohanan Ram v. State of Punjab? and Swadeshi Cotton 
Mills v. Sales Taz Officer’, referred to. 

The Maharashtra Foodgrains (Control on Margin of Profit) Order, 1963, is not invalid 
ag the rule-making authority has not in any manner exceeded the power in fixing the rate 
of profit in exercise of its power to control price. 

Narendra Kumar v. Union of India‘, applied. 

The Maharashtra Foodgrains (Control on Margin of Profit) Order, 1963, is immune from 
challenge under art. 359 of the Constitution of India. 

The power to refuse a licence under clause 6 of the Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963, is not an unbridled or unchannelised power in the licensing autho- 
rity. 

Vesting of power in the licensing authority to refuse a licence under clause 6 of the 
Mehareshtra Foodgrains Dealers’ Licensing Order, 1963, must necessarily be limited to 
one or the other of the objects for which a licence has been introduced, viz., for maintaining 
or inereasing supplies of any essential commodity or for securing their equitable distri- 
bution and availability at fair prices, Therefore, unless a refusal can be shown to be 
intimately connected as repugnant to any of these objects or ancillary thereto it will not 
be sustained, 

Messrs, Dwarka Prasad v. State of U.P.5, Harishankar Bagla v. M. P. State’, State of 
Rajasthan v, Nath Mal,’ N. B. Khare v. State of Delhi?, Bhainagars & Oo. Lid. v. Union 


*Decided, April 5/6, 1966. Special Civil 4 [1960] A. I. R. 8.C. 430, 
Application No. 597 of 1963, 5 [1954] A. I. R. 8.0. 224, 
2 Hoss) AE R. Pon 74. 7 tose, A E E SC 307, 
`R. AN, 86. 8 [1950] A. I R. 8.0. 211, 


3 [1968] A. I. R. All, 86. 
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of India’, Sri Ram Ram Narain v. State of Bombay’? and Narendra Kumar v. Union of 
India,” referred to. 

Rather than embarking on hypothetical enquiry as to whether a particular provision, of 
law is or is not constitutional or within the legislative power, it is preferable that Courts 
should reserve judgments on the constitutionality or validity of a legislation, when the 
actual controversy is raised whether power under a particular law is invoked to the injury 
or detriment of the interests of citizens; until such contingency arose, Courts may refrain, 
especially in proceedings under art, 226 of the Constitution, from adjudicating merely on 
hypothetical problems, 

State of Bombay v. United Motors Lid.,14 explained. 

Fram Nusserwanji Balsara v, State of Bombay,!* Central Bank of India v. Their Workmen,14 

Sheoshankar v. The State and Massachusetts v. Mellon, referred to, 


Tus facts are stated in the judgment. 


P. P. Deo, for the petitioners. 
S. K. Hajarnavis, Additional Government Pleader, for respondents Nos. 1 
and 2. 


ABHYANKAR J. By this petition under art. 226 of the Constitution, the 
petitioners seek the following reliefs: 

(a) A writ of mandamus, prohibition or other appropriate writ be issued 
whereby the Maharashtra Foodgrains Dealers’ Licensing Order, 1963, be de- 
elared unconstitutional and void; 

(b) alternatively, cl. 6 of the said Order and condition No. 7 of the licence 
-in Form B be declared void; 

(e) clause 5 of Form C of Schedule II of the said Order be declared void; 

(d) the Maharashtra Foodgrains (Control on Margin of Profit) Order, 1963, 
be declared void; 

(e) the respondent be prohibited from enforcing these provisions against 
the petitioners, and 

(f) interim stay of enforcement of the said Orders and provisions be gran- 
ted till the decision of this petition. 

Petitioner No. 1 is an Association of Wholesale Grain and Seed Merchants, 
but it does not appear that the ASsociation itself is carrying on any business 
in foodgrains. Petitioners Nos. 2 and 3 are described as Wholesale Grain 
Merchants and petitioner No. 4 is described merely as a proprietor of a Dal 
Flour Mill. 

The State of Maharashtra in exercise of powers conferred by s. 3 of the 
Essential Commodities Act, 1955 (Act X of 1955) read with the notification 
of the Government of India in the Ministry of Food and Agriculture (Depart- 
ment of Food) published under GSR 888, dated June 28, 1961, and with the 
prior concurrence of the Central Government promulgated an order called the 
‘Maharashtra Foodgrains Dealers’ Licensing Order 1963’’. Though the Order 
was promulgated on February 9, 1963, it is an admitted position that it came 
into force on October 1, 1963. The ‘Order has been subsequently amended 
from time to time and we have been furnished by the petitioners a copy of the 
Order as in force on the date arguments are heard and this petition is dis- 
posed of. 

The Maharashtra State has also promulgated another Order on October 29, 
1968, styled as the Maharashtra Foodgrains (Control on Margin of Profit) 
Order, 1963. This Order is promulgated in exercise of the powers conferred 
on the Government of Maharashtra by sub-r. (2) read with els (e), (å), (1) 
and (n) of sub-r. (3) of r. 125 of the Defence of India Rules, 1962, and 
other powers enabling it in that behalf. 


9 [1957] A. I. R. 8.0, 478. 18 (1950) 52 Bom. L.R. 799, F.B. 

10 [1950] A. I. R. S.C. 459. 14 [1960] A. I. R. 8.Ċ. 12. 

11 [1960] A. I. R. S.C. 430. 15 [1951] Nag. 646. 

12 [1953] A. I. R. 8.0. 252. 16 [1923] 262 U.B. 447. 67 L.Ed. 1078, 
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It is alleged in the petition in paras. 4 and 5 that the petitioners made re- 
presentations to the State Government about the difficulties in complying with 
the provisions of the Maharashtra Foodgrains Dealers’ Licensing Order and 
also another representation in November 1963 but the petitioners were inform- 
ed by the State Government that the Maharashtra Foodgrains Dealers’ Licen- 
sing Order must be complied with as it has been issued at the instance of the 
Government of India and cannot be postponed. 

We will refer to the various provisions of the two Orders which are im- 
pugned in this petition and in respect of which a declaration is sought by the 
petitioners later on. But the over-all grievance of the petitioners appears to 
be inability of complying with the provisions of the Control Orders or to 
satisfy conditions of the licence under which they are required to trade. Re- 
ference is made to the difficulties of maintaining accounts in view of the 
nature of their business and compliance with the various provisions of sub- 
mitting returns, exhibiting sale price and other provisions of the Order and 
conditions of the licence. It is claimed that some of the provisions are not de- 
finite and cannot be reasonably complied with and the provisions cannot have 
the effect of regulating sale price of fcodgrains to consumers. 

As regards the power of controlling the margin of profit, the contention of 
the petitioners appears to be that it is not within the ambit of the powers of 
the authority exercising right to control prices to control the margin of pro- 
fit. Therefore, the Order like the Maharashtra Foodgrains (Control on Margin 
of Profit) Order is not valid exercise of the power under r. 125(3)(e) of the 
Defence of India Rules which empowers the appropriate authority to make an 
order providing for controlling the prices or rates at which articles or things 
of any description whatsoever may be sold or hired or for relaxing any 
maximum or minimum limits otherwise imposed on such prices or rates. The 
Maharashtra Foodgrains (Control on Margin of Profit) Order, therefore, is 
stated to be in excess of delegation permissible under the Defence of India 
Rules and to that extent it is void. 

Before we deal with the various attacks on the different provisions of the 
two Orders, the contention of the learned counsel regarding the principles on 
which the objection should be considered may be noticed. According to the 
learned counsel, the grounds on which bylaws may be treated as ultra vires 
would also apply to the validity of rules made in exercise of power of sub- 
ordinate legislation and two of the grounds on which bylaws may be struck 
down as ultra vires under English practice are that they are uncertain or un- 
reasonable. In this connection, reference is made to Craies on Statute Law, 
5th edn., at pp. 296 and 298. 

Our attention was invited to a decision of the Madras High Court reported 
in Balakrishnan v. State of Madras’ to indicate the limits within which powers 
may be conferred by the Legislature on a person or a body of persons. The 
Legislature can confer on a person or body of persons large powers for the pur- 
pose of administering the Act, but it must prescribe the principles on which 
these powers are to be exercised. If there are no rules for guiding and con- 
trolling the exercise of discretion by the person or body of persons, then the 
powers must be held to be arbitrary and unreasonable. 

Narendra Kumar v. Union of India? was also relied upon in this connection 
in support of the same proposition. The learned counsel also referred to a 
Single Bench decision of the Allahabad High Court reported in Municipal 
ae v. Rizwan Beg.2 In para. 22 the learned Judge has observed as 
ollows: 

“I would like to emphasize the necessity for certainty in framing rules or byelaws of every 
kind by public authorities. Such rules or byelaws are included in the definition of the term 
‘law’ as used in Art. 13 of the Constitution of India, Certainty is particularly essential in 
framing rules or byelaws creating offences. If a citizen cannot plead ignorance of law as an 


1 [1952] A. I. R. Mad. 565, 3 [1964] A.I. R. All. 644, 
2 [1960] A, I. R. S.O. 480, 
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excuse for the commission of an offence, he is also ontitled to demand reasonable certainty in 
the meanings of laws which create offences so that he may know what his legal obligations and 
liabilities are with a fair amount of assurance.” i 
It is also urged that if a statutory rule is inconsistent with the statute under 
which it is made, or uncertain or unreasonable, such rule is liable to be struck 
down on either of these grounds. Diseussion of this topic in Craies, 5th edn., 
at pp. 301 and 302 is relied upon in support of these propositions. 

These are some of the general principles on which the learned counsel relies 
in his attack on certain other provisions of the two Orders and in particular 
certain conditions of the licence under which a trader is required to carry on 
his business in foodgrains. 

The Maharashtra Foodgrains Dealers’ Licensing Order has been promul- 
gated in exercise of the powers conferred by s. 3 of the Essential Commodi- 
ties Act, 1955. Section 3 of that Act is divided into six sub-sections, Sub- 
section (J) of that section provides that if the Central Government is of opi- 
nion that it is necessary or expedient so to do for maintaining or increasing 
supplies of any essential commodity or for securing their equitable distribution 
and availability at fair prices, it may, by order, provide for regulating or 
prohibiting the production, supply and distributicn thereof and trade and com- 
merce therein. Over and above this general power to make an order, power 
is given to make orders, without prejudice to the generality of the powers con- 
ferred by sub-s. (J), in respect of several specified matters. Under cl. (c) of 
sub-s. (2) of s. 8, the authority is empowered to make an order ‘‘for con- 
trolling the: price at which any essential commodity may be bought or sold”. 
What ‘essential commodity’ is, is defined in s. 2(a)(v) as including foodstuffs, 
including edible oilseeds and oils. Section 5 of the Act empowers the Central 
Government, by a notified order, to direct that the power to make orders under 
s. 3 shall, in relation to such matters and subject to such conditions, if any, 
as may be specified in the dircction, be exercisable by such officer or authority 
subordinate to the Central Government, or State Government, cr such officer or. 
authority subordinate to the State Government. The Central Government has 
exercised its powers under this section and delegated the power to make orders 
under s. 3 to the State Government and certain officers of the State Govern- 
ment. 

Such notification was issued by the Central Government on June 28, 1961 
under which the power to make orders to provide for matters specified in 
els. (a), (b), (€), (e), (F) (A), (4), (i0) and (j) of sub-s. (2) of s. 3 in rela- 
tion to foodstuffs is permitted to be exercised by the State Government, sub- 
ject to the condition that before making any order regarding regulation by 
licences, permits or otherwise the production or manufacture of any essential 
commodity, or in regard to regulation of transport specified in cl. (d) of sub- 
s. (2) of s. 3, the State Government shall obtain prior concurrence of the 
Central Government. The Central Government has further ordered that some 
of the powers conferred on the State Government may also be exercised by the 
Collectors of districts in the State of Maharashtra in respect of certain food- 
grains. 

Before we consider objections to’ the various provisions of the Foodgrains 
Dealers’ Licensing Order, it will be convenient to deal with the scheme of that 
Order. Clause 1 extends the Order to the whole of the State of Maharashtra 
and fixes the date of its commencement. Clause 2 contains definitions among 
which definition of ‘dealer’ is given as follows: ‘‘Dealer’’? means a person 
engaged in the business of purchase, sale or storage for sale of any one or 
more of the foodgrains in quantity of twenty five quintals or more at any one 
time. Under cl. 3, a dealer is required to obtain a licence to carry on busi- 
ness asa dealer and to carry on his business only in accordance with the terms 
and conditions of the licence. Applications for licences are required to be 
made in Form A which is a prescribed form and the licence is to be issued in 
Form B. A licence granted is valid till December 31 of-the year in which it 
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is issued and may be renewed for a period of one year at a time. Certain 
fees are prescribed for issue of a licence and for its renewal and for issue of 
its duplicate. Licences are given areawise. A separate licence is required to 
be obtained for each place of business. Clause 5A prescribes for deposit of 
security by a person applying for a licence and the amount of security differs 
according as the applicant is a wholesaler or a retailer. Under cl. 6, the licen- 
sing authority is empowered to refuse a licence but only after giving the dealer 
concerned an opportunity of stating his case and for reasons to be recorded in 
writing. Penalty for contravention of the conditions of the licence as provided 
in el. 7 is cancellation of the licence or its suspension by an order in writing 
of the licensing authority. But such penalty can be imposed only after 
giving reasonable opportunity to the person concerned to state his case. The 
security amount which is required to be deposited under cl. 5A is liable to be 
forfeited for a breach of conditions Nos. 3, 4, 9 and 10 of the licence. Under 
el. 8 provision is made for appeals at the instance of persons aggrieved by an 
order of the licensing authority refusing to grant a licence or renew a licence 
or for cancellation or suspension of a licence, the appellate authority being 
_ the State Government; and the appellate authority is required to give a reason- 

able opportunity to the appellant before deciding the appeal. Power is also 
given to stay the effect of the order refusing to renew a licence or cancelling 
or suspending a licence. Under cl. 9 powers of search and seizure are given 
to the licensing authority. 

There are no different forms of application for licences whether an applicant 
is a retailer or a wholesaler. The same person may as well be a wholesaler 
aS well as a retailer at the same time. : 

A licence as a dealer under the Licensing Order requires certain conditions 
to be observed by the holder of the licence. The quantity up to which a 
dealer is authorised to purchase, sell or store for sale a particular foodgrain 
is apparently mentioned in the licence. The place where the dealer is licensed 
to carry on business is also noted in the licence and he is prohibited from 
storing foodgrains at any place other than godowns mentioned in the licence. 
Under condition No. 3 a licensee is required to maintain a register of daily 
accounts for each of the foodgrains showing the opening stock, the quantities 
received on each day, showing the place from where received and the quanti- 
ties delivered or otherwise removed, and the closing stock at end of each day’s 
transaction. Each day’s transactions are to be completed on the same day. 
A wholesaler who is a licensee fis required to submit to the licensing authority 
returns in the prescribed form showing stocks, receipts and deliveries of each 
of the foodgrains every fortnight so as to reach him within three days of the 
elose of the fortnight. Similar returns are to be made by a retailer. Under 
condition 7, a licensee is prohibited from entering into any transaction in- 
volving purchase, sale or storage for sale of foodgrains in a speculative man- 
ner prejudicial to the maintenance and easy availability of supplies of food- 
grains in the market. A licensee is prohibited from with-holding sales or sup- 
ply of foodgrains kept for sale and he cannot charge in respect of sales of 
foodgrains made by him a margin of profit in excess of that which is fixed by 
the Government under the Essential Commodities Act, 1955, or under the De- 
fence of India Rules, 1962, or under any other law for the time being in force. 
As the margin of profit is fixed by the Government under the Defence of India 
Rules, it is not necessary to consider other restrictions in el. (b) of condition 
No. 7(iii) of the conditions. Under condition No. 7A, a wholesaler is required 
to sell foodgrains only to retailers who are registered with him and in accord- 
ance with such directions as the licensing authority may give. Form of re- 
gister is prescribed for this purpose and it is form D. A licensee who is a 
wholesaler is permitted to sell foodgrains direct to consumers at wholesale rates 
in quantities of a bag or more but shall not be less than a bag. ‘These sales 
are to be separately entered in the register with names, addresses and other 
details of the consumers. A licensee, if it is Roller Flour Mill, is also permit- 

B.L.R.—7 
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ted to sell its produce to licensed wholesalers. There are three notes which are 
added under condition No. 7A. According to the first note, the licensing 
authority may permit a wholesaler who is a licensee to sell foodgrains to or 
purchase from a licensed wholesaler in other States, subject to the restrictions 
that may operate on inter-State movements of foodgrains. Under the second 
note, the licensing authority may permit a licensed wholesaler to sell food- 
grains to another wholesaler in the same market and under the third note, the 
licensing authority may permit a retailer registered with a licensed wholesaler 
to purchase foodgrains from a licensed wholesaler with whom he has not been 
registered. 

Under condition 7B a licensee is required to exhibit at the entrance or some 
other prominent place of his business premises, the price list of foodgrains 
held by him for sale. The list is required to be legibly written in the prin- 
cipal language of the locality. A licensee is also required under condition 
No. 8, unless exempted by the State Government or the licensing authority, to 
issue to every customer a correct receipt or invoice giving his own name, 
address and the licence number of the customer, the date of transaction, the 
quantity sold, the price per quintal and the total amount charged, and keep 
a duplicate of this voucher to be made available for inspection. Other usual 
conditions are also there but need not be considered. 

In respect of the return required to be submitted by the licensee, Form C is 
prescribed for a wholesaler and Form C-1 is prescribed for a ratailer. It will 
be necessary to consider the requirements of Form © only and in particular 
the item in the return where a wholesaler is required to show average price 
paid under cl. 2 and average price realised or charged under cl. 3(c). Then 
under cl. 5 of the return a wholesaler is required to give details of average 
margin in respect of stocks of each of the foodgrains sold during the quarter 
and during a particular date in respect of various foodgrains. 

It is thus clear that after the promulgation of this Order or similar order 
which was in operation, the State Government has regulated to a substantial 
extent trading in foodgrains where sale, purchase or store for sale is twenty- 
five quintals or more. The traders who deal in shorter quantities are not 
apparently within the control of this Order, nor are the consumers. It has 
also to be seen that there is no control on prices as such though under condi- 
tion No. 7 (ii) of the licence a dealer is not permitted to charge in respect of 
sale of foodgrains a margin of profit in excess of the margin fixed by the Food- 
grains (Control on Margin of Profit) Order. 

We shall now consider the various objections and the resulting difficulties 
and inconveniences of which complaints are made in support of the contention 
that the provisions are either unreasonable or in excess of the authority per- 
mitting making of rules and are vague. The power to refuse a licence under 
el. 6, it is urged, is an unguided and unchannelised power. There is no indi- 
cation, according to the argument, as to who are eligible to be granted a licence 
and who are not eligible for being granted a licence. In the absence of any 
guidance in the order itself, the licensing authority is likely to abuse its power 
and, therefore, empowering the licensing authority to refuse a licence has to 
be struck down. 

Now, it is obvious that the Foodgrains Dealers’ Licensing Order has been 
made by the State Government under s. 3 of the Essential Commodities Act. 
Section 3 of the Act shows that the order is required to be made because it 
is considered necessary or expedient so to do for maintaining or increas- 
ing supplies of any essential commodity or for securing their equitable dis- 
tribution and availability at fair prices. The licensing of trade in foodgrains, 
therefore, has necessarily resulted in fulfilling these objects for which the 
Licensing Order is required to be promulgated. The object with which power 
is entrusted for regulating a trade in certain minimum quantities is, there- 
fore, a clear indication of the limits within which the power of refusal can be 
exercised. It is significant that cl. 8 provides for two safeguards against arbi- 
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trary exercise of power to refuse a licence. Hearing has to be given to the 
applicant and further decision to refuse a licence is to be supported by a 
written order giving reasons for refusal. Ordinarily, it would appear that 
any person bona fide carrying on a trade in foodgrains will be eligible to apply 
and obtain a license under the Order. A case has to be made out for refusing 
a Heence, and refusal must be related to one or other of the objects for which 
regulation of trade is considered necessary so as to ensure maintenance and 
increasing of supplies of foodgrains, their equitable distribution and their 
availability at fair prices. Unless a refusal can be shown to be intimately con- 
nected as repugnant to any of these objects or ancillary thereto it will not be 
sustained. Further, every order of refusal, cancellation and suspension of a 
licence is made appealable. There is a further safeguard against arbitrary or 
capricious use of the power to refuse a licence. We do not, therefore, think 
that the attack on cl. 6 that the Order has vested unbridled or unchannelised 
power in the licensing authority is justified. In this connection reference was 
made by the learned counsel to a decision of the Supreme Court in Messrs. 
Dwarka Prasad v. State of U.P.4 and also to a decision of the Madras High 
Court in Balakrishnan v. State of Madras. In the case that went to the 
Supreme Court the Controller was given absolute right to grant a licence. In 
that case, their Lordships observed at p. 227 that the provision contained 
in el. 3(1) of the Order requiring a licence to be taken for sale or disposal of 
coal was held to be quite unexceptional as a general provision. In fact, it is 
the primary object which the Control Order is intended to serve. The only 
provision which could be objected to reasonably was the power to exempt a 
person or a class of persons from the provisions of the Control Order which 
was vested in the Coal Controller. There was no indication in the order as to 
who were eligible to be exempted and in the absence of any such guidance, an 
unrestricted or unguided power of granting exemptiton was struck down. We 
do not see how the principle of this case can be called in aid by the petitioners 
here. On the other hand, the principle on which a similar power has been sus- 
tained in the following decisions fully supports that the power of refusal of 
a licence which is granted to the licensing authority is a valid exercise of the 
power and is not either unreasonable or unguided. We may refer to the 
following decisions: Harishankar Bagla v. M. P. Stat and State of Rajasthan 
v. Math Mal. In the second case the Control Order that was under challenge 
was Rajasthan Foodgrains Control Order. One of the contentions raised was that 
there was no indication in the circumstances in which the power to freeze stocks 
of foodgrains may be used. In refuting this contention, their Lordships observ- 
ed that this provision should be read along with s. 3 of the Essential Commo- 
dities Act which lays down the policy for controlling the supply and distri- 
bution of essential commodity. The power to freeze stocks was thus held to 
be reasonably related to the object which the Act was intended to achieve, namely, 
to secure the equitable distribution and availability at fair prices of foodgrains 
and, therefore, was not an unreasonable or unguided power. In the present 
ease, the policy being clearly laid down in s. 8 of the Essential Commodities 
Act, the power to make an order to bring into effect that policy must also be 
used in pursuance of the object of that policy and that is sufficient guidance 
for the exercise of the power. 

Their Lordships had also an occasion to consider a somewhat similar con- 
tention in N. B. Khare v. State of Delhi’ where reasonableness of power given 
to a District Magistrate was under challenge. It was held that the vesting of 
authority in particular officers to take prompt action under emergent circum- 
stances, entirely on their own responsibility or personal satisfaction, is not 
necessarily unreasonable, and one has to take into account the whole scheme of 
the legislation and the circumstances under which the restrictive orders 
could be made. There is hardly any scope to doubt that scarcity of food- 


4 [1954] A. I. R. 8.0,224, 6 [1954] A. I. R.8.C, 307, 
5 [1954] A. I. R. 8.0, 465. 7 [1950] A. I. R. 8.0, 211. 
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grains, the risk of soaring prices and non-availability of sufficient stock of 
foodgrains to satisfy bare needs of the population are patent facts in this 
State. In these circumstances exercise of power under s. 3 of the Essential 
Commodities Act in respect of essential articles like foodgrains, vesting a power 
to refuse a licence for reasons to be stated cannot be considered as vesting of 
unbridled power. 

In this connection, reference may usefully be made to three more decisions 
of the Supreme Court: (1) Bhatnagars & Co. Ltd. v. Union of India®; (2) Sri 
non Ram Narain v. State of Bombay? and (3) Narendra Kumar v. Union of 

ndia. 

In Bhatnagar’s case the challenge was to s. 3(Z) (a) of the Imports and Ex- 
ports (Control) Act (1947). Dealing with this their Lordships observed : 

“Legislation which is conditional, properly so-called, must be distinguished from legis. 
lation which is delegated. Where the Legislature provides and lays down principles underlying 
the provisions of a particular statute and also affords guidance for the implementation or enfor- 
cement of the said principles, it is open to the Legislature to leave the actual implementation 
or enforcement to its chosen delegate, The time when the provision should be implemented, 
the period during which it should be implemented or the place where it should be applied can, 
in appropriate cases be validly left by the Legislature to its delegate. Ifthe Court can find a 
reasonably clear statement of policy underlying the provisions of the Act either in the provi- 
sions of the Act or in the preamble, then any part of the Act cannot be attacked on the ground 
of delegated legislation by suggesting that questions of policy have been left to the delegate.” 


In our opinion, the purpose of the order which is made under s. 3 of the 
Essential Commodities Act is clear. Vesting of power in the licensing autho- 
rity to refuse a licence must necessarily be limited to one or the other of the 
objects for which a licence has been introduced; viz. for maintaining or increas- 
ing supplies of any essential commodity or for securing their equitable distri- 
bution and availability at fair prices. 

A somewhat similar contention was raised with regard to the provision under 
the Bombay Tenancy and Agricultural Lands Act empowering a district autho- 
rity or a regional authority to: determine the ceiling area as depository of 
invalid power. Repelling this suggestion their Lordships in Sri Ram Ram 
Narain v. State of Bombay observed (para. 47): 

“There were, however, bound to be differences between district and district and ons part 
of the State and another and having, therefore, enunciated broad principles and policy which 
were embodied in sections 5 and 6 of the Act the Legislature enacted section 7 empowering the 
State Government to vary the ceiling area and the economic holding if it was satisfied that it 
was expedient so to do in the public interest.” 

Even more apposite to the controversy raised with respect to cl. 6 by the 
petitioners are the observations of their Lordships in Narendra Kumar’s case 
already referred to. One of the contentions was with regard to cl. 3 of the 
Order which would result in elimination of certain class of dealers from trade 
and whether it would be a reasonable restriction in the interests of the general 
public. In any legislation to control rising prices which was the evil sought 
to be remedied, it was held, the middleman ceased to function because price 
was fixed with reference to certain landed cost at 34 per cent. over such 
cost and it resulted in elimination of the middleman. Such a result 
would be considered to be in the publie interest and would not be struck 
down merely because it affected adversely the owners or traders. If it can 
be shown that the provision will necessarily be in the public interest to ensure 
maintenance or increase in supply of essential commodities at fair prices, the 
power to bring about such a result by regulating trade by issue of a licence 
which must necessarily include the power to refuse a licence cannot be consi- 
dered as unreasonable or excessive delegation of power. 

Next head of challenge was unreasonableness or vagueness of some of the con- 
ditions subject to which a licenced dealer has to carry on his trade. It appears 


8 [1957] A. I. R. 8.0, 478, 9 [1959] A. I. R. 8.0, 459, 
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that the scheme of the Licensing Order is that only one licence is issued to a 
dealer whether he is a wholesaler or a retailer. It was also stated at the Bar 
on behalf of the respondents that the same dealer can be a wholesaler! as well 
as a retailer. There is no indication in the form of licence to show whether the 
holder of a licence is a dealer who is a wholesaler or a retailer or both. It is 
true that there is a difference in the amount of security which is required to 
be deposited under cl. 5A of the Foodgrains Dealers’ Licensing Order accord- 
ing as a dealer is a wholesaler or a retailer; the security being Rs. 500 in the 
case of wholesaler and only Rs. 100 in the case of a retailer. But this fact is 
not reflected in any record of the licence‘ given to a dealer. 

Under condition No. 7(i) of the licence, a licensee is prohibited from entering 
into any transaction involving purchase, sale or storage for sale of foodgrains 
in a speculative manner prejudicial to the maintenance and easy availability 
of supplies of foodgrains in the market. It is complained that the use of the 
purchase ‘‘in a speculative manner’’ in this condition is extremely vague and 
gives no indication as to which transactions are prohibited under this condition. 
In our opinion, it is impossible for any‘Court or authority to give a declaration 
whether this provision is valid or invalid unless it is tested with reference to 
certain facts when an occasion may come to apply the test to the facts or 
transactions of a particular dealer. A bare reading of the condition does 
not indicate that there is any vagueness in it. What kind of transactions are 
of speculative nature is not difficult to understand. But it is not the trans- 
actions of speculative manner which are prohibited apparently but only such 
transactions of speculative manner which are prejudicial to the maintenance 
and easy availability of supplies of foodgrains in the market which are within 
the mischief of this condition. We do not see how such condition could be 
described as vague or unrelated to reference to the object with which the Licens- 
ing Order is made. 

Another objection is to the third provision in this condition, viz. that a dea- 
ler shall not charge margin of profit in excess of that fixed by the Government. 
The Government has fixed under the Maharashtra Foodgrains (Control on 
Margin of Profit) Order, 1968, the margin of profit and that margin of profit 
under el. 3 so far as a wholesaler is concerned is fixed at 1 per cent. for trans- 
actions made by him as well as authorised agents and in other cases it is fixed 
at 14 per cent., if the transaction is in cash and 2 per cent., if by credit. 
So far as a retailer is concerned, the margin of profit, in the case of fixed 
sales is fixed at a margin of profit not in excess of 5 per cent. In other words, 
a retailer can charge profit up to a margin of 5 per cent. in respect of his 
sales. The Order defines what a ‘margin of profit? means. According to this 
definition, margin of profit means the difference between the price paid by a 
dealer for purchase of any foodgrains including the taxes, imposed by any 
local authority and imposed on sale or purchase, and also the cost of transport 
and handling and storage and charges incidental thereto incurred by or on 
his behalf and the price charged or realised by him for sale of the same food- 
grains or the same recovered or recoverable by him from his authorised agent 
in respect of sale of the said foodgrains. So far as we can understand the 
argument it was urged that many other factors enter in determining the price 
paid by a dealer for the purchase of foodgrains. The price at which a 
dealer can be said to have purchased a particular foodgrain consists not only 
the actual cost price of the foodgrain but also must include besides taxes, cost 
of transport, storage charges and charges incidental thereto, charges such as 
insurance, interest paid on his capital, commission, if any, and many other 
expenses he is required to incur before the price of a particular foodgrain 
paid by a dealer can be determined. Here again, it is impossoble for the Court 
to declare a provision like condition 7(iii) as unreasonable inasmuch as there 
is no finding or there is no accusation or charge that a particular price charged 
is in excess of the margin of profit as defined in the Foodgrains (Control on 
Margin of Profit) Order. The grievance of the petitioners im this case, as 


102 THE BOMBAY -LAW REPORTER. [VOL. LXIX. 


in many others, is speculative. As we shall show later on, the petitioners will 
not be able to challenge the Maharashtra Foodgrains (Control on Margin of 
Profit) Order, because it puts unreasonable restrictions on either of the peti- 
tioners 'under art. 19 of the Constitution. The order is made in exercise of 
powers under rule 125 of the Defence of India‘Rules and an order made under 
those rules is beyond challenge, except on the‘ground that the order purport- 
ing to regulate the margin of profit cannot be‘made in the purported exercise 
of that power to control prices. We shall examine this attack based on this conten- 
tion later on. So far as fixation of margin of profit by the order is concerned, 
whether 1 per cent. or 14 per cent. or 5 per cent. over and above certain ex- 
penses or what is called price paid by the‘ dealer for the purchase of a parti- 
cular foodgrain cannot be challenged as an unreasonable 'restriction on the right 
of the petitioners to carry on their trade. In this connection, in our opinion, 
the decision of the Supreme Court in Narendra Kumar’s case, wherein an over- 
all margin of profit of 34 per cent. of the landed cost fixed in controlling the 
price, has been sustained even though it may result in a few cases in eliminat- 
ing the middleman, is a complete answer. 

It is obvious that the margin of profit‘fixed by cl. 3 of the Maharashtra Food- 
grains (Control on Margin of Profit) Order, 1963, is not rigid but flexible. 
Under the proviso, the State Government has reserved to itself the right to 
fix different margins of profit in different areas or in respect of different food- 
grains or of different varieties of foodgrains, or in respect of different consign- 
ments of foodgrains received for distribution and sale, having regard to the 
supply position in any area, or availability of different varieties of foodgrains 
or necessity for securing increased supply of any varieties of foodgrains . It 
cannot thus be said that fixation of margin of profit is rigid and unchangeable 
and does not and will not take into consideration the legitimate items of ex- 
penditure incurred by a dealer for the purchase of foodgrains; or, in other 
words, in determining the cost of foodgrains to the dealer and the price at 
which a dealer is expected to sell that commodity at the stated margin of profit, 
the requirement of the condition that a dealer shall not charge in respect of 
sales a margin of profit in excess of that fixed is vague or unreasonable, 


An objection is also taken to the provision of condition 7A requiring a 
wholesaler to sell foodgrains only to retailers who are registered with him and 
in accordance with such directions as the licensing authority may give. It is 
urged that it does not appear to be compulsory for a retailer to get himself 
registered with a wholesaler nor any procedure is provided or limit of time 
indicated within which a retailer should register himself with a wholesaler. It 
is true that there is no express provision as to the time within which or the 
procedure by which a retailer should get himself registered with a wholesaler. 
But, in our opinion, the omission to make any such provision is indicative of 
the intention of the authorities to leave free the normal channel of trade and 
dealings between retailers and a wholesaler to their own volition. It is likely 
that a wholesaler who is empowered to sell only to retailers will have no cus- 
tomers but what seems to be intended in that condition 7A is that a wholesaler 
shall compile a register of his customers who are retailers and sales shali be 
restricted to such customers. It is true that there does not appear to be any 
restriction on a retailer getting himself registered with any wholesaler, but 
that is consistent with normal trade practice that a retailer may purchase from 
one or more than one wholesalers according as he finds necessary variety at a 
reasonable price which he is willing to give. A further reqnirement of this condi- 
tion that the sale shall be according to the directions of the licensing authority 
cannot also be reasonably objected to inasmuch as it is the very purpose of this 
licensing order to regulate the flow of foodgrains to a particular area and 
particular agency according as exigencies of the sitnation may require. There 
cannot be a pre-determined direction to the licensing authority as to how, in 
what circumstances and to what extent the direction may be required to be 
given by the licensing authority which is supposed to be based on overall in- 
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formation as to the situation, the availability of foodgrains and the need of 
the locality, and all these things will have to be taken into consideration in 
issuing a direction as provided in condition No. 7A. The object of a direction 
being maintenance of supplies of any essential commodity equitably among all 
Sections of population at fair prices the direction will have to conform to 
this objective. 

With regard to the three notes subject to which condition 7A is to be com- 
plied, we fail to see what objection could be taken to the first note, which 
controls movements of inter-state trade in foodgrains. Second note which 
leaves discretion in the licensing authority to permit a licensed wholesaler 
to sell foodgrains to another wholesaler for valid reasons can hardly be object- 
ed to either. Normally, according to the scheme of the order, a wholesaler is 
expected to sell to a retailer or to a consumer subject to a certain minimum. 
He can also sell to a trader who may not be a dealer; but so far as the sales 
by one wholesaler to another are concerned, they are required to be effected 
only under a permit. We fail to see what is unreasonable with respect to this 
condition. A licence being restricted to a particular area for dealing as a 
wholesaler or a retailer in that area, the number of wholesalers will normally 
be fixed and it is necessary that particular customers who are generally retail- 
ers are required to be supplied so that ultimately their customers who are con- 
sumers will not be starved of necessary foodgrains and as a temporary measure 
of emergency a wholesaler may be permitted to sell foodgrains to another whole- 
saler after getting permission for valid reasons. The permission must neces- 
sarily be co-relative to the need and supply of foodgrains from the stock of 
one wholesaler to another wholesaler. 

To the same effect is the third note which permits a retailer registered with 
a licensed wholesaler to purchase foodgrains from a licensed wholesaler with 
whom he has not been registered. The provision is obviously needed if a re- 
tailer finds that his supply from the wholesaler does not have the requisite kind 
of foodgrains and in requisite quantities. So long as there is no extraneous 
agency which ensures supply to the wholesaler or a retailer, contingency con- 
templated in note 8 may arise and in order to meet it power is reserved in 
the licensing authority to divert a retailer from one wholesaler to another for 
the limited purpose. We do not see how this condition imposes any un- 
reasonable restriction or introduces any vagueness in the implementation of 
of the scheme. 

Under condition 7B, a licensee is required to exhibit at the entrance or 
some other prominent place of his business premises the price list of foodgrains 
held by by him for sale. According to the averment in the petition a foodgrain 
dealer is required to purchase his stocks from several sources and from different 
places. He has to employ agents either locally or who are mobile to purchase 
foodgrains on his behalf either from other traders or even from producers. The 
information as to the price at which foodgrains were purchased, cost incurred 
and incidental expenses required to be made is not available for a considerable 
length of time. Cost for a particular foodgrain may differ even though the 
foodgrains are of the same variety or quality according as the foodgrain comes 
from one source or the other. It may also differ according as it is purchased 
when stocks are available in plenty or there is scarcity. Thus it is not pos- 
sible or practicable, according to the petitioners, for a dealer to exhibit a price 
list when varying factors enter in determining price of foodgrains to a dealer. 
We are really unable to appreciate this contention at all. Whatever may be 
the cost to a dealer, whenever a sale is effected price must necessarily be quoted 
to the purchaser. If a consumer or a purchaser comes to a shop of a dealer 
demanding supply of foodgrains, price must necessarily be quoted by the 
dealer in respect of the foodgrains available in his shop. If it is possible 
and inevitable that a deal cannot be effected except by quoting price, we fail 
to see what diffculty could arise in exhibiting that price against a particular 
variety or quality of foodgrain that is offered for sale. The condition requires 
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that a licensee shall exhibit a price list of the foodgrains held by him for sale. 
‘We do not see there is any compulsion on & dealer to declare what the price 
of foodgrains will be in respect of foodgrains purchased by him and kept in 
stock. A dealer, according to this condition of the licence, is not compelled 
to offer for sale all foodgrains in stock or a particular variety. Whatever 
is offered for sale, a dealer is required to show the price at which it will be 
available. We do not think that any serious difficulty will at all rise in 
determining the price at which a particular variety or quality of foodgrain 
will be sold by a dealer if that foodgrain is offered for sale. The decision is 
that of the dealer and in arriving at that decision it is for the dealer to caleu- 
late all relevant expenses and factors which have entered in determining the 
price. We do not think that this provision is in any manner an unreasonable 
restriction or incapable of practical implementation. 

Next objection was in respect of the requirement of submitting a return 
under condition No. 4 of the licence. A licensee is required to submit a return 
to the licensing authority in Form C. In item 2 of the return, a wholesaler 
is required to indicate, the quantity purchased during the fortnight, source of 
supply and the average price paid. The objection was regarding showing of 
average price paid for the quantity purchased during the fortnight. It may 
be mentioned here that though the information was regarding fortnightly pur- 
chase, the information was not required to be sent every fortnight but was 
required to be sent within a month at the end of each quarter of the year. 
Thus even in respect of last fortnight of the quarter, a dealer gets time for 
a month to collect necessary information and forward it in his return. The 
difficulty that was expressed was regarding finding of average price paid. We 
have not been able to appreciate what the difficulty could be. A dealer is bound 
to know the price at which purchases have been made by him or find within 
reasonable time the expenses incurred therefor. What is required to be re- 
turned under Item 2(b) of the return is only average price paid. We fail 
to see what difficulty could be faced in finding out average of such price in 
respect of the quantity purchased during the fortnight. Sufficient time seems 
to have been allowed for making a return in respect of average price paid and 
whatever information is required to be supplied should ordinarily be available 
within time during which a return is to be furnished. 

A similar objection was taken to Item 3(c) of the prescribed return which 
is also required to be furnished quarterly within a month at the end of the 
quarter. Under Item 3(c) a licensee is required to show average price realised 
in respect of quantity sold or delivered during the fortnight. Here again, 
in view of sufficient time being allowed to collect all information, the difficulty 
ig even less. A dealer must know what is the price realised by him for sale, 
or what is the price charged for sale. If the requirement of condition 8 of the 
licence is strictly and truly complied with, we do not see any difficulty in filing 
a return in respect of Item 3(c). Under condition 8 of the licence, a licensee 
ig expected to issue to every customer a correct receipt or invoice. Thus every 
transaction which is reflected through voucher must also indicate price charged 
or realised. And what is required to be returned in Item 3(c) is only average 
price realised. 


Last objection to the return is under Item 5 where details of average margin 
in respect of stocks of each of the foodgrains sold during the quarters have 
to be furnished. From what appears in the Form given indicating various 
Items which can be taken into consideration in determining net profit, the 
items are illustrative and not exhaustive. Item (a) is to show rise and (b) 
transport cost but there is no indication as to what (c) and (d) are to show 
and the last item is regarding net profit. It is for a dealer to calculate what 
net profit is after taking into consideration the cost incurred by him. Here 
again, in the absence of any facts or any finding by any authority that a parti- 
cular return is not in conformity with the provision of the rule, we are unable 
to find that there is any vagueness or unreasonableness in the requirement of 
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Form C, under which a dealer is expected to make a return of net profit in 
respect of average margin of profit during the quarterly dealings. 

The petitioners have also challenged the validity of the Maharashtra Food- 
grains (Control on Margin of Profit) Order, 1963. Their contention is that 
in exercise of the power for controlling of price under rule 125(3)(c) of the 
Defence of India Rules, the State Government is not empowered to control 
margin of profit. It is urged that the only power given to the State Government 
under rule 125(3)(c) of the Defence of India Rules is to control price and 
not control margin of profits. According to the learned counsel for the peti- 
tioners, the order controlling margin of profit does not in any manner control 
price and is beyond the scope of the authority given to control price. In our 
opinion, this contention is not well-founded. Under normal trade practice 
in free markets prices get fixed according to the law of supply and demand, 
capacity of the purchaser, availability of article, cost of the producer and 
margin at which a seller or middleman between the producer and the consumer 
is able to sell the goods. The whole mechanism of fixation of prices, therefore, 
must comprise of all factors which go to determine the price and the margin 
of profit at which an article comes to be sold is certainly a relevant factor in 
determining the price at which the article is sold. This order is made in exer- 
cise of the power given by s. 3 of the Essential Commodities Act to make avail- 
able an essential commodity at a fair price. Fairness of price for a particular 
foodgrain or article can, therefore, be determined by the authority exercising 
power under s. 3 of the Act. One of the criteria to determine fairness of 
price at which an article may be made available is to regulate the range of 
price within which a dealer will make an article available to the consumer or 
a wholesaler would make it available to the retailer. One way of making an 
article available at a fair price is to control the rate of margin of ‘profit at 
which wholesaler or a retailer will be entitled to sell goods to the consumer or 
to the retailer. We have not been able to appreciate the contention that when 
authority is given to control price the power does not imply authority to control 
profit or margin of profit. Control on profit must be implicit in the power to 
control price. As we have observed earlier, the Foodgrains Dealers’ Licensing 
Order or the Foodgrains (Control on Margin of Profit) Order, 1963, does not 
regulate trade at all levels and it leaves free some fields of trade activities for 
the sake of wholesaler or retailer as well as for traders. Where complete control 
is established, procurement, preservation, purchase, sale and supply of food- 
grains will be controlled at every stage including the price at which it may be 
sold or purchased. The Orders under challenge in this petition do not attempt 
to impose an overall control. They have apparently left free the wholesaler 
or the retailer to procure foodgrains at such price as he can get and over and 
above his price certain limit of margin of profit is fixed before a dealer sells 
the foodgrain either to a consumer or to a retailer or even to another wholesaler. 
This, it appears, was the scheme of the two Control Orders. We, therefore, do 
not see how in implementation of this scheme, the State Government could be 
said to be acting beyond its powers in fixing the rete of margin of profit within 
which the sale price of a foodgrain is to be charged by a wholesaler or by a 
retailer. The State Government has chosen this mode of ensuring supply of 
foodgraing at a fair level of price and in order to achieve that object, it seems 
to have fixed a limit on the rate of the margin of profit at which a transaction 
may be done by a wholesaler or a retailer, as the case may be. 

There are other difficulties in the way of the petitioners in getting any relief 
in view of the fact that the President of India has issued a Proclamation of 
Emergency which is in operation under art. 258 of the Constitution. The Pre- 
sident of India has also issued an order under art. 359(J) of the Constitution 
declaring that the right to move any Court for the enforcement of the funda- 
mental right under arts. 14, 21 and 22, and all proceedings pending in any 
Court for the enforcement of the rights shall remain suspended for the period 
during which the Proclamation is in foree. One of the grounds on which some 
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of the provisions of the Foodgrains Dealers’ Licensing Order or the conditions 
of the licence were attacked was the unreaSonableness of provisions. Now, un- 
reasonableness of restriction on the right to carry on trade could only be 
challenged as an invasion on the right of the petitioners under art. 19 of the 
Constitution. If rights flowing from art. 19 of the Constitution are not enforce- 
able during the operation of the Proclamation under art. 358 of the Consti- 
tution, then we fail to see how the petitioners could be heard to complain that 
any of the provisions of the Foodgrains Dealers’ Licensing Order or the con- 
ditions of the licence should be struck down because they are unreasonable. In 
view of the Proclamation of Emergency under art. 358 of the Constitution, 
any challenge based on art. 19 is untenable. The question has been examined 
in detail by their Lordships of the Supreme Court in Makhan Singh v. State 
of Punjab.'° In para. 8 of the judgment their Lordships observed as follows: 


“It would be noticed that as soon as a Proclamation of Emergency has been issued 
under Art, 352 and so long aa it lasts, Art. 19 is suspended and the power of the legislature 
as well as the executive is to that extent made wider. The suspension of Art, 19 during the 
pendency of the proclamation of emergency removes the fetters created on the legislative and 
executive powers by Art. 19 and if the legislatures make laws or the executive commits acts 
which are inconsistent with the rights guaranteed by Art, 19, their validity is not open to 
challenge either during the continuance of the emergency or even thereafter. As soon as the 
Proclamation ceases to operate, the legislative enactments passed and the executive actions 
taken during the course of the said emergency shall be inoperative to the extent to which they 
conflict with the rights guaranteed under Art. 19 because as soon as the emergency is lifted, 
Art. 19 which was suspended during the emergency is automatically revived and begins to 
operate. Article 358, however, makes it clear that things done or omitted to be done during the 
emergency cannot be challenged even after the emergency is over,” 


Thus, even though the petitioners have not referred expressly to their rights 
under art. 19 of the Constitution being violated, the complaint, in fact, amounts 
io this that the restrictions placed on the right to carry on trade under the 
Foodgrains Dealers’ Licensing Order are unreasonable provisions and, there- 
fore, they should be struck down. Though we have rejected the contention 
on merits it must also be held that it is not open to the petitioners to raise 
the contention on the allegation of unreasonableness of the provisions and inter- 
ference with their right to carry on trade. The same view has been taken in 
two other High Courts viz. Chanan Ram v. State of Punjab! and Swadeshi 
Cotton Mills v. Sales Tax Officer’. 

We have already indicated that the legislation controlling prices may well 
provide for a margin of profit at which an article may be sold if it is found 
necessary to regulate and control distribution and supply of any essential com- 
modity and ensure its availability at fair price. Reference has already been 
made to Mahendra Kumar’s case. Under s. 3 of the Essential Commodities 
Act, the Government of India has issued an order called the ‘‘Non-ferrous 
Metal Control Order, 1958’’ and one of the provisions in the order was that 
no person shall sell or purport to sell any non-ferrous metal at a price which 
exceeds the amount represented by an addition of 34 per cent. to its landed 
cost. This provision was attacked on the ground that arbitrary fixing of a 
margin at which goods affected by the Order could be sold at 3$ per cent. in 
addition to the Janded cost virtually amounted to elimination of the middle- 
man. In repelling this contention their Lordships have observed in para. 
21 (p. 4386): 


“The first evil sought to be remedied by the law being thus the rise in price—~which was 
bound to be reflected in the higher price of the consumer's goods in the production of which 
copper formed a major ingredient—an Order controlling the price would of course be the first 
obvious step for fighting this evil. Experience has shown however that if nothing else is done 
it is practically impossible to make the control of price effective. The essential subsidiary step 


10 [1964] A. I. R. 8.0. 381. 12 [1965] A. I. R. A 86.11. 
11 [1965] A. I. R. Pun, 74. 
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therefore was to introduce a system of permits so that the persons acquiring copper could be 
known. A system of permits would also be of great help in ensuring that the raw material 
would go to those industries where it was needed most and distributed in such quantities to 
several industries in different parts of the country as would procure the greatest benefit to the 
general public, Clause 3 of the Order fixes a price while cl, 4 introduces a system of permite 
for the acquisition ofthe material. Some fixation of price, being essential to keep prices within 
reasonable limits, must therefore be held to be a reasonable restriction in the interests of the 
general public, Was it necessary, however, that the prices should be fixed in such a manner 
as to eliminate the dealer completely, as has been done in the instant case? The introduction 
of a system of permits was also clearly necessary in the interests of the general public. Was 
it necessary however to specify the principles that would drive the desler out of business ? These 
questions require careful consideration... 

(22). That middleman’s profits increase the price of goods which the consumer has to 
pay is axiomatio, It is entirely wrong to think that the middleman gets his profits for nothing 
and one has to remember that the middleman by forming the distribution channel between 
the producers and consumers relieves the producers of the burden of storing goods for a length 
of time and the risk attendant thereto and relieves the consumers of the trouble and expense 
of going to the producer who may be and often is a long distance away. It is however in the 
very nature of things that the middleman has to charge not only as regards the interest on the 
capital invested by him, and a@ reasonable remuneration for management but also in respect 
of the risks undertaken by bim—what the economists call the ‘enterpreneur’s risk,’ These 
charges often add to a considerable sum. It has therefore been the endeavour at least in 
modern times for those responsible for social control to keep middlemen’s activities to the mini- 
mum and to replace them lergely by co-operative sale societies of producers and co-operative 
purchase societies of the consumers, While it is clear that the middleman does perform 
important services, it is equally clear that the interests of the public would be best 
secured if these services could be obtained ata price lower than what the middleman 
would ordinarily charge. If the middleman ceases to fumction because of the fixetion 
of price at landed cost plus 3} p.o., the manufacturers who require copper as their 
raw material will have to establish contacts with importers, This will mean some trouble 
and inconvenience to them, but it is reasonable to think that the saving in the cost of obtaining 
the raw material would more than compensate them for this. The lower cost of the raw 
material is also likely to be reflectod—in a competitive market—in the lower price of the con- 
sumers’ goods, of which copper is a raw material, and thus redound to the benefit of the general 
publio,” 


In our opinion, the principles which govern this decision are applied square- 
ly in considering whether there has been any excess of exercise of power in 
securing availability of any essential commodity at a fair level of price by 
restricting the margin of profit chargeable by a wholesaler or a retailer at 
a rate in excess of that stated in the Foodgrains (Control on Margin of Profit) 
Order. Apart from the fact that this Order having been promulgated under 
rule 125 of the Defence of India Rules which in their turn have been issued 
under the Defence of India Act being immune from challenge under art. 359 
of the Constitution, we do not think that the rule-making authority has in any 
manner exceeded the power in fixing the rate of profit in exercise of its power 
to eontrol price. 

Though we have considered the objections raised on behalf of the petitioners 
to the several provisions of the two Orders and the conditions subject to which 
a licensee has to operate his trade, we are considerably oppressed with the 
view that the petitioners are in fact asking us by this petition to give relief by 
a declaratory judgment. There are no facts or justiciable issues under con- 
troversy as to the action or act of one party or the other which are brought 
for adjudication before any authority. It is well settled that extraordinary 
powers of the High Court under art. 226 of the Constitution cannot be invoked 
by a citizen merely to secure a declaratory judgment. The learned counsel 
was given further time to enable him to address us on this aspect of the case 
inasmuch as in our opinion the petitioners were not entitled to any relief as 
no action had been taken against them under the impugned orders. Whether 
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a particular provision of the order or condition of the licence was or was not 
invalid cannot be determined in the absence of actual enforcement of the 
power by the authority to the prejudice or injury of a citizen. When this 
aspect was under discussion at the Bar, it was contended on behalf of the 
petitioners that the Courts have assumed jurisdiction to give relief to citizens 
when approached under art. 226 of the Constitution when there is threatened 
injury or invasion on their rights. In this connection reliance was placed on 
a decision of the Supreme Court in State of Bombay v. United Motors Lid.13 
The case was taken in appeal at the instance of the State of Bombay from a 
decision of this Court in United Motors (India) Lid. v. State of Bombay.14 
In para. 8 of the judgment, the Supreme Court observed as follows (p. 256) : 


“Tho Advocate-General of Bombay, appearing on behalf of the appellants, took strong 
exception to the manner in which the learned Judges below disposed of the objection to the 
maintainability of the petition, He complained that, having entertained the petition on the 
ground that infringement of fundamental rights was alleged, and that the remedy under Art. 
226 was, therefore, appropriate, the learned Judges issued & writ without finding that any 
fundamental right had in fact been infringed. Learned counsel for the State of West Bengal 
also represented thet parties in that State frequently get petitions under Art, 226 admitted by 
alleging violation of some fundamental right, and the Court sometimes issued the writ asked 
for without insisting on the allegation being substantiated, Weare of opinion that it is always 
desirable, when relief under Art. 226 is sought on allegations of infringement of fundamental 
righte, that the Court should satiafy itself that such allegations are well founded before pro- 
ceeding further with the matter. In the present case, however, the appellants can have no 
grievance, as the respondents’ allegation of infringement of their fundamental right under Art. 
19 (1) (g) was baced on their contention that the Act was ultra vires the State Legislature, and 
that contention having been accepted by the Court below, there would clearly be an unaut- 
horised restriction on the respondents’ right to carry on their trade, registration and licence 
being required only to facilitate collection of the tax imposed.” 


In our opinion, if any principle is clearly enunciated from these observations 
it ig this that a citizen may be entitled to invoke extraordinary jurisdiction 
of this Court directly without submitting to the penal consequences or other 
injuries likely to be inflicted by the impugned legislation, but citizen’s griev- 
ance must be founded on violation of fundamental rights. If the petitioner 
is not able to take a shield of the fundamental right in resisting operation of 
any statute or any order, we do not think that this decision of the Supreme 
Court warrants a conclusion that a right vests in the citizen to approach the 
High Court merely because in the opinion of the petitioner the law promul- 
gated or rules made are ultra vires of the rule-making power or unreasonable 
or vague. 

The question was raised in this Court in a slightly different form in Fram 
Nusserwanji Balsara v. State of Bombay.’© In that case thè question was 
whether a writ of mandamus should issue to the Government prohibiting it 
from enforcing certain provisions of the Bombay Prohibition Act. The objec- 
tion raised on behalf of the Advocate-General was to the effect that the peti- 
tioner was not entitled to any relief because he never made a specific demand 
of these rights against the Government to comply with any of his demand and, 
therefore, strictly there was no denial of his rights by Government at the date 
the petition was filed. In this context the learned Chief Justice speaking for 
the Court has observed as follows (p. 829) : 

“...To maintain an application under s, 45 of the Specific Roliof Act, a demand of justice 
and its denial is essential before an order can be made under that section. It is true that the 
the orders that the petitioner is now seeking are not confined to s. 45 but fall under art. 226 of 
the Constitution. But even so we have to consider whether it is open to a petitioner under 
art, 226, without making a specific demand of bis right and without giving an opportunity to 
the Governmont to comply with that right, to file a petition, It was pointed out in Emperor 


13 nee A, I, R. 8.0. 252. 15 (1950) 52 Bom. L.R. 799,7.n. 
14 (1962) 55 Bom, L.R. 248, 8.0, 4 8.T.C, 10. 
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v, Jeshingbhat Ishwarlal!5a, that the Court should of its own motion put limitations upon the 
wide powers conferred upon it under art. 226,” 


That the Court will not entertain a petition merely for a declaratory judg- 
ment to decide hypothetical questions or express opinion on such questions in 
exercise of its appellate jurisdiction would be the ratio of the decision in Central 
Bank of India v. Their Workmen.18 Quoting the decision of the Court of 
Appeal in Attorney General for Ontario v. Hamilton Street Railway’? the 
following observations were reproduced: 


“It would be extremely unwise for any judicial Tribunal to attempt beforehand to exhaust 
all possible cases and facts which might occur to qualify, cut down and override the operation 
of the particular words when the concrete case is not before it,‘ 

In the instant case, it is stated at the Bar that petitioners Nos. 2, 3 and 4 
have obtained licences under the impugned order and the respondents’ return 
shows that the information in the return is being supplied in pursuance of the 
requirements of the licence all over the State. It is not as if any of the peti- 
tioners have found it impossible to comply with the provisions of the Order or 
the conditions of the licence. Though they have not failed to comply with any 
of the provisions or conditions and no action has been taken against any of the 
petitioners, the validity or efficacy of the Order is required to be adjudicated in 
this petition. The detailed averment in the petition discloses certain difficulties 
which the petitioners and others in trade may experience or perhaps do experi- 
ence in complying with the provisions of the Order, but the jurisdiction of this 
Court cannot be invoked to give its opinion as to what right the petitioner 
me be entitled to on proper interpretation of any of the Orders and conditions 
of licence. 

This question was examined in some detail in one of the decisions of the 
Nagpur High Court reported in Sheoshankar v. The State'® to which attention 
has been drawn by the learned counsel for the petitioners. One of the Judges 
constituting the Full Bench, Hidayatullah J., as he then was, took the view 
that strictly speaking the application filed by Sheoshankar for declaring some 
of the provisions of the Prohibition Act ultra vires should be dismissed on 
the short ground that the petitioner had not shown any injury as a result of 
the application of the Act or invasion of any of his rights as a result of 
the action taken under the Act. The learned Judge observed at page 667 of 
the Report as follows: 


‘While I do not pretend to lay down principles for all cases, I am quite clear that a petition 

for the examination of the constitutionality of an Act does not lie even under the wide powers 
conferred by article 226. There is no need to go into the question whether original jurisdiction 
is conferred by article 226. Even in those countries where original jurisdiction is possessed 
judgments are not rendered unless the petitioner can show some injury or some imminent injury 
to himself as a cause of action. But in no country is the constitutionality of a statute examined 
on a mere postition to a superior Court. In other words, advisory opinions or declaratory 
judgments on the constitutionality of legislation cannot be given apart from some concrete 
injury or controversy.” 
The learned Judge has then referred in some detail to the practice in the High 
Court of Australia, High ‘Courts of England and Canada as well as in the United 
States. In the United States, there is in force the Declaratory Judgments Act. 
But even in spite of the statutory provision for giving a declaratory judgment, 
the Courts in United States have imposed on themselves some limitations in 
entertaining actions involving declaratory judgments about the constitutional 
validity of a State or national legislation. The learned Judge has accepted 
the limitation which have been imposed upon themselves and succinctly enume- 
rated in the book on American Constitutional Law, at page 675 of the Report. 
Self-imposed limitations are— 

Acceptance of the exercise of the power by the Courts is in part attributable to the caution 


7 18a (1950) 52 Bom. L. R. 544, F.B. 17 [1903] A. O, 524, at 629, 
16 [1960] A. I. R. 8.C. 12 at p. 23, 18 [1951] Nag. 646. 
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with which they have wielded it. The following rules have been laid down to govern the 
oxercise of power : 

“(1) Questions as to constitutionality will not be passed upon unless they are essential to 
the decision in the case, 

(2) One who relies on the invalidity of a statute has the burden of proving its uncon- 
stitutionality. If the burden is not sustained the Court will presume that the statute is con- 
stitutional, This rule applies espeically where the issue i the reasonableness of the enactment 
in the light of existing conditions, 

(3) The unconstitutional character of the legislation must be clear regardless of the inter- 
protation put upon it. Hence, where alternative constructions are possible, the law must be 
so construed as to preserve its validity. 

(4) The power cannot be extended to permit the Court to pass upon the question of the 
expediency or wisdom of particular legislation. 

(5) The motives of the legislature in passing particular statutes cannot be made the 
subject of judicial examination. 

(6) The power may be exercised only in actual litigaton since under Article III of the 
Constitution the judicial power extends only to ‘cages’ and ‘controversies’. This means that 
there must be a real controversy between parties having opposing interests, and that one who 
contests the validity of a statute must show that substantial interests of his own will be adver- 
sely affected by its enforcement. The federal courts will not decide moot cases (i.e, they will 
not decide what the law would be on a hypothetical state of facts) nor will they render advisory 
opinions in cases where an abstract determination of the constitutionality of a statute is sought.” 


Basu in his Commentary on the Constitution of India has dealt with this 
question at pages 171 to 183 after examination of the limits to be exercised as 
an attribute of judicial powers of the superior Courts in this country. It may 
be useful to note that the limitation imposed by superior Courts of the United 
States which finds expression in other decisions of that Court is also reported 
in Massachusetts v. ‘Mellon.19 At page 488 of the Report, Justice Sutherland 
delivering the opinion of the Court has observed as follows: 


“...We have no power per se to review and annul aots of Congress on the ground that 
they are unconstitutional. That question may be considered only when the justification for 
some direct injury suffered or threatened, presenting a justiciable issue, is made to rest upon 
such an act, Then the power exercised is that of ascertaining and declaring the law applicable 
to the controversy. It amounts to little more than the negative power to disregard an un- 
constitutional enactment, which otherwise would stand in the way of the enforcement of a 
legal right. The party who invokes the power must be able to show not only that the statute 
is invalid, but that he has sustained or is immediately in danger of sustaining some direct injury 
as tho result of its enforcement, and not merely that he suffers in some indefinite way in common 
with people generally. Ifa case for preventive relief be presented, the court enjoins, in effect, 
not the execution of the statute, but the acta of the official, the statute notwithstanding. Here 
the parties plaintiff have no such case. Looking through forms of words to the substance of 
their complaint, it is merely that officials of the executive department of the government are 
executing and will execute an act of Congress asserted to be unconstitutional; and this we are 
asked to prevent, To do so would be not to decide a judicial controversy, but to assume a 
position of authority over the governmental acts of another and co-equal department,—an 
authority which plainly we do no possess,” 


It is, however, contended that restricted view of the powers of the Court 
would leave no alternative to citizens but to face either prosecution for breach 
of the order or the conditions which may ultimately be proved to be invalid 
or to forego the right to trade by cancellation, suspension or refusal of a licence. 
In the Nagpur decision to which a reference is already made this dilemma has 
been examined and answered as follows (p. 674): 

“The awkward dilemma of subjects having to choose between complying with the ina 
to their unnecessary detriment if the law be unconstitutional, and violating it at their own 
peril if it should prove to be constitutional, has not induced the Supreme Court to examine at 
large constitutionality of Acts of legislature...” 


19 (1923) 262 U.S, 447, 67 L, Ed. 1078, 
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Rather than embarking on hypothetical inquiry as to whether a particular 
provision of law is or is not constitutional or within the legislative power, it 
is preferable that Courts should reserve judgments on the constitutionality 
or validity of a legislation, when the actual controversy is raised whether 
power under a particular law is invoked to the injury or detriment of the 
interests of citizens; until such contingency arose, Courts may refrain, espe- 
cially in proceedings under art. 226 of the Constitution, from adjudicating mere- 
ly on hypothetical problems. F 

We are, therefore, of opinicn that in the instant case the petitioners noi 
having suffered any injury nor shown any imminent injury to their interests, 
they have no right to ask for declaratory opinion as they have done in the 
relief clause to which reference is already made. 

Though we have adjudicated on the merits of the controversy, we are of 
opinion that invoking of jurisdiction of this Court without actual injury is not 
permissible. On both grounds therefore, in our opinion, the petition fails and 
is dismissed with costs. Petition dismissed. 


Before Mr, Justice Wagle, 
RAMCHANDRA MAHADEO KHONDRE 


v. 
PARASU DATTU KADAM.* 


Civil Procedure Code (Aci V of 1908), O.XXI, rr. 103, 99—Indian Limitation Act (IX of 1908), 
Arts. 11-4, 137, 188, 142—Applioability of O. XXI, r. 103 read withart, 11-A of Limitation 
Act—Sutt under O.XXI, r. 103 by auction purchaser against persons other than obstructor 
whether barred tf filed one year after order under O.XXI, r. 99. 


Order XXI, r. 103 of the Civil Procedure Code, 1908, read with art. 11-A of the Indian 
Limitation Act, 1908, covers only the case of an obstructor in whose favour an order under 
O.XXI, r. 99 of the Code is passed, Therefore, a suit under O.XXI, r. 108 against persons 
other than the obstructor who are likely to dispute the title of the auction purchaser is not 
barred under art, 11-A if it is filed one year after such order, 

Mathradas v. Khemchand!, Dinkarrao v. Ratanst? end Venkata Ramaiah v. Ohinna 
Pulliah,® referred to. 


THe facts are stated in the judgment. ` 


Y. S. Chétale, for the appellant. 
N. 8. Shrikhande, for respondents Nos. 1 to 8. 


WAGLE J. The point that arises in this appeal is whether the plaintiff’s 
suit filed in 1956 is barred under the provisions of art. 142 of the Limitation 
Act and also by reason of the conclusive nature of the order passed in execu- 
tion proceedings under O. XXI, r. 108 of the Civil Procedure Code. The 
facts of this appeal are the following: 

One Dadu Babaji Dari was the owner of the disputed property. Suit No. 533 
of 1937 was filed by the original plaintiff against the said Dadu Babaji Dari 
to recover a debt owed by him. Exhibit 38 is the decree dated July 19, 1939 for 
Rs. 337-46 in favour of the present plaintiff. In execution of this decree, 
the disputed property was sold by Court in Darkhast No. 176 of 1944 on 
November 4, 1944. The property was of course sold subject to a mortgage 
which Dadu Babaji Dari had executed in favour of the plaintiff. But we are 
not concerned with this mortgage in this proceeding. 


*Decided, July 27, 1966. Second Appeal Kolhapur, in Regular Civil Suit No. 278 of 
No, 152 of 1960, against the decision of K, R. 1956, 

Pawar, Extra Assistant Judge at Kolhapur, 1 [1948] A. I. R. Sind 95. 

in Civil Appeal No. 400 of 1957, reversing 2 [1938] A. I. R. Nag. 300. 

the decree passed by M, M, Sapatnakar, 3 [1950] A. I.R. Madras 41. 

Second Joint Civil Judge, Junior Division at 
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The sale was confirmed on December 7, 1944 and Ex. 45 is the sale certi- 
ficate issued to the plaintiff dated December 13, 1944. During the pendency 
of this proceeding, namely, the suit and the execution proceedings filed by 
Nikam for the recovery of the amount of money, Dari sold the disputed pro- 
perty to defendant No. 1 on June 27, 1940. This sale was challenged by 
plaintiff Nikam and one other creditor of Dari under s. 53 of the Transfer 
of Property Act on the ground that this was intended to defeat the creditors’ 
claims. The appellate Court in Civil Appeal No. 118 of 1949 decreed the suit 
on February 16, 1951. 

While this proceeding was pending, Miscellaneous Application No. 3 of 
1945 was made by the present plaintiff to obtain possession of the property 
for which the sale certificate Ex. 45 was obtained by the plaintiff. One 
Yesabai, the mother of the present defendant No. 1, having obstructed the 
obtaining of possession by the plaintiff, application No. 32 of 1945 was filed 
by the plaintiff purchaser to remove obstruction. Exhibit 67 is the order on this 
application dated April 9, 1945 by which plaintiff’s application was rejected 
and it was held that he was not entitled to immediate possession as against 
Yesabai. Plaintiff filed the present suit against the defendants on April 26, 
1956. Three different sets of defendants put in written statements. Defen- 
dant No. 2 contended that he was in possession of the property from 
November 13, 1934 when he obtained a sale certificate from a Court for having 
purchased the property at a Court auction. It was contended by him that 
the plaintiff’s suit as against him was barred. But it was not contended by 
defendant No. 2 in the Written Statement that he was in possession of the 
property at the date of the suit, What was urged was that defendants 
Nos. 3 to 12 out of whom Nos. 11 and 12 were the tenants were in possession 
of the disputed property. In fact, the claim made by defendant No. 2 was 
that the possession was really of defendants Nos. 3 to 10 and that their claim 
had materialised into title in their favour. 

Defendants Nos. 3 to 10 adopted this contention of defendant No. 2 that 
they were in possession of the disputed property for a period of more than 
12 years next before suit openly as of right and that, therefore, they had be- 
come owners of the property. It was also urged by them that this suit which 
was really brought to get over the order dated April 9, 1945 in the execution 
proceedings denying possession to the plaintiff was not brought within one 
year as required under art. 11A of the Limitation Act and that, therefore, 
plaintiff had lost his right to contend that he was entitled to possession of 
this property as against the defendants. The contentions of defendant No. 1 
were also similar. He denied that he was in possession. He denied all 
knowledge of the deed of sale in his favour and he stated that it was defen- 
dants Nos. 3 to 10 who were in possession of the property adversely to the 
plaintiff for a period of more than 12 years and that, therefore, they had be- 
come owners. In the alternative, it was pleaded by defendant No. 1 that in 
view of the fact that the suit was filed more than one year after the order 
was passed on April 9, 1945, plaintiff’s claim was barred. The trial Court 
dismissed plaintiff’s suit. The appellate Court, however, set aside this dis- 
missal and decreed plaintiff’s suit. 

Mr. Chitale, who appears for the appellants—original defendants Nos. 1 to 
10, urged three points in this case. The first point was that under the provi- 
sions of art. 142 of the Limitation Act, the present suit was barred because 
the plaintiff did not allege and prove that he was dispossessed within 12 years 
next before the suit. Article 142 of the Limitation Act requires that the suit 
by a plaintiff for possession of immovable property when the plaintiff, while 
in possession of the property, has been dispossessed or has discontinued the 
possession, must be filed within 12 years from the date of dispossession or dis- 
continuance. This postulates that the plaintiff must allege possession and he 
must also prove that within 12 years next before the suit, he was dispossess- 
ed or, in other words, that he was in possession of the disputed property with- 
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in 12 years next before suit. Reliance was placed by Mr. Chitale upon the 
decision of the Privy Council in Dharani Kanta Lahiri Chowdhuri v. Gabar 
Als Khan.’ This was a suit filed by a landlord against the tenant for eject- 
ment. The defence was that the plaintiff landlord was not at any time in 
possession of the suit property from 1815 onwards, and that the suit was, 
therefore, barred by time. Concurrent findings of the lower Courts were to 
the effect that plaintiffs had entirely failed to prove that they were ever in 
possession of any of the lands in suit or that they were dispossessed by the 
jefendants. Their Lordships of the Privy Council accepted the concurrent 
findings of the High Court and the Officiating Subordinate Judge- and ob- 
served as follows (p. 394): 


“The suit is one for the ejectment of persons who admittedly were at the date of suit in 
possession of the seven puras of land from which it is sought to eject them, It lay upon the 
Plaintiffs to prove not only a title as against the Defendants to the possession, but to prove 
that the Plaintiffs had been dispossessed or had discontinued to be in possession of the lands 
within the 12 years immediately preceding the commencement of the suit.” 


Mr. Chitale urged that this was the law laid down by the Privy Council in 
respect of a suit for possession filed by a plaintiff. Mr. Chitale urged that in 
this decision their Lordships of the Privy Council have clearly laid down that 
in every case where plaintiff comes to Court seeking possession, he must prove 
that he was in possession of the suit property within 12 years next before 
suit. It was then urged by Mr. Chitale that the snit being filed on April 26, 
1956, the plaintiff must prove that he was in possession of the property some 
time during the 12 years next before April 26, 1956. This not having been 
done by the plaintiff, his suit must fail. 

Mr. Shrikhande, who appeared on behalf of respondents Nos. 1 to 8, urged 
that to a suit of the nature filed by the plaintiff, the relevant article of the 
Limitation Act would be either art. 187 or 188. If at the date when the 
plaintiff became the purchaser of the property at a Court auction persons 
other than the judgment-debtor are in possession, then the suit is governed by 
art. 137. If, however, at the relevant date the judgment-debtor is in posses- 
sion, then the suit is governed by art. 138 of the Limitation Act. Mr. Shri- 
khande’s argument was that if there are one or two articles, one general and 
the other specific, then the specific article must prevail in preference to the 
general article. There is no doubt that art. 187 or 138 would be specific 
articles covering the present case. The two articles read as follows :— 








Period of Time from which period 
Description of suit, limitation begins to run, 
137, Like suit by a purchaser at a sale in execu- When the judgment debtor is 
tion of a decree, when the judgment-debtor Twelve first entitled to posseasion. 


was out of possession at the date of the sale, years, 


138, Like suit by a purchaser at a sale in execu- 
tion of a decree, when the judgment-debtor Twelve The date when the sale becomes 
was in possession at the date of the sale, years, absolute, 


The plaintiff satisfies the requirements of the first column both in art. 137 
and also in art. 138 in the alternative. Plaintiff’s case is that in spite of 
the dealings with the property by the judgment-debtor in 1940, the posses- 
sion of the properties remained with the judgment-debtor all the time. The 
delivery of possession and the passing of the property were only cloaks intend- 
ed to defeat the claims of the creditors. In support of this contention 
Mr. Shrikhande referred to the judgment, Ex. 50, in Civil Appeal No. 118 of 
1949 dated February 16, 1951. In this judgment, the sale was held inopera- 
tive against the claims of the creditors. In fact, a finding is given that the 
1 (1912) 17 C. W., N. 389, P.0. 
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delivery of possession was only a cloak. Mr. Shrikhande urged that this fact 
specifically found in Civil Appeal No. 118 of 1949 is clear enough to show 
that there was no change of possession at any time so far as this property is 
concerned. It may be that some show of passing of possession was made by 
the parties so as to make others believe that the possession of the property was 
with defendant No. 1. 

Mr. Shrikhande, therefore, urged that whether the property was in fact with 
defendant No. 1 or whether it was with the judgment-debtor, the whole trans- 
action of 1940: being intended to defeat the creditors would have no bearing 
apon the rights of the creditors. Article 138, therefore, was, according to 
Mr. Shrikhande, the only article applicable to the present case. The plaintiff 
vecame the purchaser when the sale was confirmed on December 7, 1944. It 
may even be that this confirmation may relate to the date of sale which was 
November 4, 1944. Plaintiff filed the suit on April 26, 1956. According to 
the second and the third columns of art. 188, the suit ought to be filed within 
12 years of the date when the sale became absolute. The date April 26, 1956 
being within 12 years from November 1944, the suit was well within time. 
Mr. Shrikhande, therefore, urged that there was no substance in the argument 
that the suit was barred by time. 

The question really depends upon whether art. 138 or 142 would apply. 
Mr. Chitale urged that there is ample authority to show that the article that 
would apply even in case where the auction purchaser files a suit would be 
art. 142, and not art. 138. In this connection, Mr. Chitale referred to the de- 
cision of the Madras High Court in Natesa Nattar v. J. G. Damel.2 In this 
decision, it was held by the Madras High Court that where an auction pur- 
chaser at a sale held in execution of a simple mortgage decree obtained by 
the mortgagee is obstructed by a third person in taking delivery of possession 
and the auction purchaser, who is a decree-holder himself, files a suit for pos- 
session against the third person he must establish his possession within the 
period of 12 years before the suit. To such a case art. 142 applies. The 
auction purchaser cannot rest his case on his title alone. If he fails to prove 
such possession his suit must be held to be barred by time. In that case, the 
Division Bench of the Madras High Court held that the plaintiff must show in 
such cases that he or his predecessor-in-title had exercised the rights of owner- 
ship by being in possession within 12 years next before suit. Mr. Chitale 
urged that the Madras High Court thereby decided that the article that would 
apply to a suit filed by a purchaser at a Court sale would be art. 142, and not 
art. 188. I can only say that the question which article applied, whether 
art. 138 or 142, does not seem to have been debated before the Court and it 
seems to have been conceded by the plaintiff in this case that art. 142 would 
apply and the case seems to have been considered on that basis, 

Mr. Chitale, however, mainly relied upon the decision of the Privy Council 
in Dharani Kanta Lahiri Chowdhuri v. Gabar Ali Khan, in support of his conten- 
tion that the Article that was applicable was 142. The facts, however, which ap- 
pear to have been stated at page 390 in the arguments of the counsel show 
that the suit in that case was for ejectment and the appellants alleged wrong- 
ful dispossession. From this statement of fact, it is clear that the appellants- 
plaintiffs had claimed dispossession by the defendants and there would be no 
dispute with regard to this proposition of law that when a plaintiff comes to 
Court on the ground that he was dispossessed, the article that would apply 
would be art. 142. To such facts, art. 142 of the Limitation Act would apply. 
The facts of the Privy Council case, therefore, are somewhat different from the 
facts of the present case. 

It was then urged by Mr. Chitale that one consequence necessarily follows up- 
on a purchase being effected at a Court sale, namely, that the title that is taken 
by the purchaser at the Court auction is subject to all the infirmities to which 
the judgment-debtor’s title was subject. If, therefore, the judgment-debtor 


2 [1960] A, I, R. Mad, 312, 
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was not in possession of the property at the time the sale was effected by the 
Court, then the plaintiff takes it with notice that a person other than the judg- 
ment-debtor is in possession of the property and that the said claim might 
even be adverse to the claim of the judgment-debtor. Briefly stated, the case 
could be put that the plaintiff’s suit as an auction purchaser has to be judged 
on the same merits as a suit- by the judgment-debtor filed at the time when 
the auction purchaser files the suit. The infirmity that is obtainable against 
the jadgment-debtor if he had filed a suit would effectively be available to the 
third parties against the auction purchaser. In this view of things, Mr. Chitale 
urged that the possession of third parties for a period of 12 years immediately 
next before the filing of the suit would be an impediment whether considered 
under art, 142 or under art. 137 of the Limitation Act, even if the latter 
article would apply. Mr. Chitale’s argument, therefore, was that the plaintiff 
cannot escape proving that he or his predecessor-in-title were in possession of 
the property within 12 years next before suit. On facts, Mr. Chitale urged 
that by the sale deed of June 27, 1940, Dadu Dari not only sold the property 
to defendant No. 1, but he also delivered possession to defendant No. 1. I£ 
this fact of delivery of possession be held proved as against Dadu Babaji 
Dari, it would equally be held against the plaintiff in the instant case. If, 
therefore, a third, party was in possession since 1940, then a suit brought in 
1956 would not be within a period of 12 years from the date—somebody other 
than Dadu Dari was in possession of the property. Mr. Chitale, therefore, 
urged that whether art. 187 applied or art. 142 applied, the infirmity would 
be the same, namely, that in the instant case, plaintiff failed to prove that he 
or his predecessor-in-title were in possession of the property at any time dur- 
ing 12 years next before suit. 

In deciding the question whether plaintiff has proved that he or his pre- 
decessor-in-title were in possession of the property within 12 years next before 
the suit, a reference to the facts has to be made. The first fact to be noticed 
is that the sale that was effected in favour of defendant No. 1 by a deed dated 
June 27, 1940 was made inoperative as against the creditors by the appellate 
Court in Civil Appeal No. 118 of 1949 on February 16, 1951. This was a suit 
to which both defendant No. 1 and defendant No. 2 were parties. This was a 
guit under s. 53 of the Transfer of Property Act to set aside a sale on the 
ground that it was in fraud of creditors. It was held to be in fraud of credi- 
tors and the normal consequence that would follow from this decision is that 
possession would not be lawful as against creditors when obtained under such 
a deed. But whether lawful or unlawful, possession would be a matter of fact 
and so far as adverse possession is concerned, such a possession would also 
be considered as factual possession to support a claim for title by adverse 
possession. But in deciding Civil Appeal No. 118 of 1949, the learned Assis- 
tant Judge came to the conclusion that even the transfer of possession was a 
mere cloak to defraud the creditors. In effect, the decision was that possession 
was only nominal and was not in fact transferred. This decision would lead 
to the inference that defendant No. 1 or his guardian was not put in possession 
of the property at any time in 1940. This fact that possession had not been 
transferred by Dari to defendant No. 1 is well supported by the written state- 
ments of both defendant No. 1 and defendant No. 2. The person most vitally 
concerned in regard to this possession is defendant No.1. The deed was in his 
favour. The deed was executed during his minority but the suit was filed after 
he attained majority and he himself claims in the present suit that he was 
never in possession of the suit property. This fact supports the reasoning 
adopted by the learned Assistant Judge in disposing of Civil Appeal No. 118 
of 1949 that the transfer of possession was a cloak. If a person to whom the 
property is alleged to have been transferred states that he obtained no interest 
in the property and that he was not in possession of the property, then it 
would be reasonable to hold that the defendants failed to prove that defendant 
No. 1 was in possession of the property. An inference can, therefore, arise 
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that the possession continued to be with the original vendor, namely, Dadu 
Babaji Dari the defendant in Civil Suit No. 533 of 1987. 

This factual state of affairs is also admitted to be correct by defendant No. 2 
in his written statement, although in the evidence that was given by him, he 
altered this position a little and contended that possession was with defen- 
dant No. 1. The written statement of defendant No. 1 and the judgment in 
Civil Suit No. 533 of 1937 can only lead to one inference that defendant No. 1 
was never in possession of this property. The defendants could not, therefore, 
put forward the claim of defendant No. 1 that possession was lost to Dari 
since 1940. 

The next question is about the possession of defendant No. 2. Exhibit 64 was 
produced by defendant No. 2 to show that he had become the purchaser of the 
disputed property at a Court sale held some time in 1934 and that the sale 
certificate was issued to him on November 13, 1934. Defendant No. 2, there- 
fore, took up a contention in the written statement that since he was in pos- 
session from 1934 onwards, the plaintiff’s suit was barred. Plaintiff, how- 
ever, produced Ex. 58 dated February 14, 1939 to show that the sale certi- 
ficate given to defendant No. 2 was cancelled on that date. No claim can, 
therefore, be made by defendant No. 2 that he had a right to be in possession 
of the property from 1934 onwards. In any case, his right to possession of 
the property was refused from and after February 14, 1939 when by the order 
of which Ex. 58 is a certified copy, the sale certificate was cancelled. His 
written statement was clearly to the effect that defendants Nos. 3 to 10 were 
jn possession of the property from 1925 onwards. It is also to the effect that 
defendants Nos. 3 to 10 did not claim under defendants Nos. 1 and 2. The 
obvious inference that arises is that defendant No. 2 was never in possession 
of the suit property, so as to claim it as against the plaintiff. Since defen- 
dant No. 2 was not in possession, no claim on his behalf could be pressed to 
defeat the claims of the plaintiff under art. 142 of the Limitation Act. 

The last question about possession is the claim of defendants Nos. 3 to 10. 
Although in the written statement a claim was made by defendants Nos. 3 to 
10 that they were in possession to the exclusion of all other persons as owners 
for a period of more than 12 years, no one went into the box to prove their 
claim. Beyond the allegation in the written statement there is nothing on re- 
cord to show that defendants Nos. 3 to 10 were ever in possession of this pro- 
perty or that they claimed this property at any time. From this discussion it 
is obvious that none of defendants Nos. 1 to 10 were in possession of the dis- 
puted property adversely to the original vendor Dadu Babaji Dari so as to de- 
feat the claims of the present plaintiff. This discussion also shows that even if 
any of the defendants were in possession, they were in possession on behalf of 
the original vendor-judgment-debtor Dadu Dari and, therefore, art. 138 of the 
Limitation Act would apply to the facts of this case. The suit having been 
filed within 12 years from the date the sale became absolute, the suit is not 
barred by time. 

I have already pointed out that in neither of the two decisions cited by the 
learned counsel for the appellants, namely, Dharani Kanta Lahiri Chow- 
dhurt v. Qabar Ali Khan and Natesa Nattar v. J. G. Daniel, has the point 
been specifically considered whether art. 187 or 138 applied or 142 applied. 
Mr. Shrikhande, however, referred to the decision in Ningappa Awwappa v. 
Danappa,? wherein Lokur J. specifically dealt with the bar of limitation on 
the basis that the article that would apply to an auction purchaser when the judg- 
ment-debtor was out of possession would be 137. I have, of course, to men- 
tion that in that case no attempts seem to have been made by the other side 
to contend that the article that would apply would be art. 142. Attempt 
was, however, made to show that the article that would apply would be 144, 
but the learned Judge proceeded on the basis that to a suit filed by an auction 
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purchaser, when the judgment-debtor was out of possession at the date of the 
sale, art. 187 would apply. Since on facts I have held that the judgment- 
debtor was in possession when the sale became absolute and the sale did not 
become absolute more than 12 years before the filing of the suit, it is not 
necessary to consider this question any further. 

The next point that was urged by Mr. Chitale was that the provisions of 
O. XXI, r. 103 have to be carefully scrutinised and applied to the instant case. 
His argument on this point was two-fold. The suit which is obviously not 
brought within one year from the date of the ọrder refusing possession to 
the auction purchaser, is barred by reason of art. 11-A of the Limitation Act. 
The second phase of this argument was that even if nobody except Yesabai 
was a party to the proceedings in execution, the claim of the plaintif was 
barred as against the defendant also because art. 11-A of the Limitation Act 
was specific and clear. The relevant words of art. 11-A of the Limitation Act 
are that a suit by a person against whom an order has been made under the 
Code of Civil Procedure, 1908, upon an application by the purchaser of such 
property sold in execution of a decree, complaining of obstruction to the deli- 
very of possession has to be brought within one year from the date of the 
order. The argument advanced by Mr. Chitale was that this art. 11-A has to 
be read along with the words of r. 103 of O. XXI of the Civil Procedure 
Code. This Rule reads as follows: 


“103. Any party not being a judgment-debtor against whom an order ie made under rule 
98, rule 99 or rule 101 may institute a suit to establish the right which he claims to the pregent 
possession of the property; but, subject to the result of such suit (if any), the order shall be 
conclusive”. 
A plain reading of this Rule would show that in a particular contingency, the 
order obtained under r. 98, r. 99 or r. 101 would not be conclusive, but that 
if such contingency did not occur, then the said order would be conclusive. 
lf this were the only meaning to be given to O. XXI, r. 103, then the con- 
sequences of not filing a suit as contemplated by O. XXI, r. 103 would be 
that the order in the summary proceedings taken under O. XXI, r. 99, namely, 
refusing possession to the purchaser as against the obstructor, would be con- 
clusive. In other words, the plaintiff would not be able to displace the posses- 
sion of the obstructor in any proceedings or by a suit. In the instant case, 
such a position does not help the defendants. In dealing with the question of 
limitation, regarding plaintiff’s case either under art. 187, 188 or 142, I dis- 
cussed the question of possession of the property and I held that neither de- 
fendant No. 1, nor defendant No. 2 was in possession of the property. Yesabai 
never claimed to have a right to possession and she is now dead. Even if, 
therefore, the order under O. XXI, r. 103 would become conclusive, that would 
only assist the possession of defendant No. 1 or the possession of Yesabai. I 
am not going into the question whether Yesabai was contesting the proceed- 
ings on her behalf or on behalf of defendant No. 1, who was her minor son. 
I will assume for the purpose of this argument that the claim was made by 
Yesabai on behalf of defendant No. 1. The utmost that could be said in regard 
to the effect of the conclusiveness of the order under O. XXI, r. 103 would 
be that the plaintiff would not be able to prove his claim for possession as 
against the right of defendant No. 1 to be in possession. But as I have already 
pointed out, defendant No. 1 denies that he was ever in possession of the pro- 
perty. If defendant No. 1 does not claim possession of the property, then the 
order holding that he was in possession even if it becomes conclusive is of no 
effect so far as the plaintiff is concerned. It cannot be held that defendant 
No. 1 was in possession of the property, nor does it debar present plaintiff 
from claiming possession from defendants other than defendant No. 1. 
Mr. Chitale, therefcre, had to urge that in such cases where an application to 
remove obstruction made by the auction purchaser is rejected and it is held that 
somebody else is in possession of the property, the plaintiff’s suit has to be to 
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obtain a declaration for his immediate possession of the property. The em- 
phasis of the argument was not so much upon the conclusiveness of the order 
under O. XXI, r. 108, but upon the cause of action to the plaintiff under 
QO. XXI, r. 103. 


It was urged that since plaintiff had to file a suit to establish his claim to 
immediate possession of the property and under art. 11-A of the Limitation 
Act, this suit had to be filed within one year, then irrespective of the question 
as to against whom it is filed, such a suit, if filed, more than one year after 
the order, was barred under the Article. Mr. Chitale contended that whether 
any of these defendants had objected or not, since the plaintiff’s suit on a 
cause of action was barred under art. 11-A after one year from the order pass- 
ed in execution proceedings, the same could not be proceeded with not only 
against the original party in whose favour the order was passed in execution, 
but also against the others from whom possession was claimed by the plaintiff. 


Mr. Shrikhande urged that one effect of holding that to every suit by an 
auction purchaser against whom an adverse order is passed that somebody else 
was entitled to be in possession of the property, the limitation of one year 
applies under art. 11-A would lead to negativing the claim for possession by 
a person either under art. 187, 188, 142 or 144. Under these four articles, a 
period of 12 years with a particular starting point has been given to a plaintiff 
seeking possession. If art. 11-A were to apply, then this period of 12 years 
would necessarily be restricted to one year only. The argument advanced by 
Mr. Shrikhande on this point was that there was no obligation upon a pur- 
chaser who wanted possession and who was obstructed by a third party to file 
an application to remove obstruction. He could sit tight upon his claim and 
file a suit at any time within 12 years for possession of the property. If, 
therefore, this option was available to the purchaser either to file an applica- 
tion for removal of obstruction immediately after the obstruction is offered or 
to ignore the obstruction altogether and wait for normal period of limita- 
tion for 12 years for filing the suit, then it stands to reason that if he applies, 
he does not lose his right to the full period of 12 years, except as otherwise 
provided by statute. Of course, the specific claim against the person in whose 
favour the order was passed by the executing Court would certainly be gov- 
erned by art. 11-A and the result of not filing the suit would result in con- 
elusiveness of the order in his favour under O. XXI, r. 103. But in respect 
of a person who had neither obstructed nor had an order in his favour, the 
normal period of limitation of 12 years would be available to the plaintiff. 


This question further turns round on the point as to who are the necessary 
parties to a suit filed as provided in O. XXI, r. 103. If there was an obli- 
gation upon the purchaser to anticipate an obstruction to his possession or to 
imagine who were likely to obstruct his possession, then it would be possible 
to hold that the purchaser who files a suit upon an obstruction must not only 
make the obstructor a party but should also make others, who are interested 
in obstructing, parties to the suit. But, of course, such indefiniteness could 
never be expected in respect of such a suit; and the provisions of O. XXI, r. 103 
of the Civil Procedure Code read with art. 11-A of the Limitation Act would 
only cover the case of an obstructor in whose matter an adverse order is passed. 
The right which the plaintiff claims is certainly to get immediate possession, 
but the conclusiveness of the order would only be in favour of the obstructor 
who had received the order from the executing Court in his favour. An order 
received by an obstructor could not be taken advantage of by persons other 
than the particular obstructor who was a party to the proceeding. Necessarily, 
therefore, it must follow that the persons who were also likely to obstruct the 
claim of the purchaser but who had in fact not obstructed the claim, are not 
necessary parties to the suit contemplated under O. XXI, r. 103. 
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Mr. Chitale referred to a decision of the Sind Court in Mathradas v. Khem- 
chand.4 The learned Judges were in this suit concerned with a question 
whether persons other than the one obstructing the delivery of possession could 
be joined as party defendants or whether the suit would be bad for multi- 
fariousness. It appears that the decree-holder auction purchaser who was ob- 
etructed and against whom the order was made, brought a suit under O. XXI, 
r. 103 against the mother of the judgment-debtor who obstructed the delivery 
of possession and also joined her sons in occupation of the property as defen- 
dants. It was held by the Sind Court that the suit was not bad on the ground 
of multifariousness. Although the question of parties was considered in this 
case, the specifie point before me was not before the learned Judges. The 
question before the learned Judges was whether in addition to the obstructor 
who had obtained an order in his favour, other persons could also be made 
parties, and the decision was that they could be made parties without affecting 
the suit by reason of multifarionsness. The point in the instant case, how- 
ever, is materially different. The point that arises in this case is whether 
persons other than the obstructor must also be made parties on the ground that 
they are also interested in denying the claim of the plaintiff, so that an ulti- 
mate conclusion could be reached that if such a suit were not filed as provided 
for under art. 11-A of the Limitation Act within one year, then such a claim 
by the plaintiff against those other persons who had not obstructed would also be 
barred. This decision of the Sind Court does not touch this point at all and 
the reason is not far to seek. The suit provided for under O. XXI, r. 103 is 
by a person against whom an order for possession has been passed to prove 
his right to immediate possession of the property. 


Advisedly, the mention of defendants to this suit has not been made in 
O. XXI, r. 108. There are a number of decisions on the point whether the 
order passed under O. XXI, r. 99 has to be necessarily set aside in such a 
suit and the consensus of opinion is to the effect that this particular order 
which would be otherwise conclusive except for the filing of the suit has not to 
be set aside. In other words, except for the fact that a suit has to be filed 
within one year to establish the right, there is no connection between the order 
that is passed and the suit that is to be filed. If this be so, then the ques- 
tion of parties can be considered on a different footing altogether. If a person 
brings his suit to establish his right to immediate possession of the property, 
then whether the suit is filed only against the obstructor or the obstructor and 
others is a matter of little consequence. Whether the suit is filed against the 
obstructor or the obstructor and others, the suit is one to establish an imme- 
diate right to possession of the property, and by making the obstructor a 
party, the person in whose favour the order is passed is also brought before 
the Court, so that it cannot be urged that the order was passed behind his 
back. The decision given by the Sind Court is, therefore, proper on this hypo- 
thesis that the suit need not necessarily be against the obstructor only but the 
cause of action in the suit should be to establish the present right to possession. 
Every suit, therefore, brought within one year, in which the right denied to 
the plaintiff in execution is claimed would be a suit as contemplated by O. XXI, 
r. 108. 


Another decision on which reliance was placed by Mr. Chitale was Dinkarrao 
v. Ratansi.5 In the case of a similarly situated purchaser who had filed a 
suit not only against the obstructor but also against the judgment-debtor, 
Nivogi J. of the erstwhile Nagpur High Court held that the suit would not be 
bad for multifariousness. This case stands on the same footing on which the Sind 
decision stands, namely, that if persons other than the obstructor are made 
parties to a suit contemplated under O. XXI, r. 103, the suit does not cease 
to be under that provision nor does such a suit become bad for multifarious- 
ness. The questions specifically raised before me did not arise in any of these 

4 [1948] A. I. R, Sind 95, 6 [1938] A. I, R. Nag, 300. 
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two decisions. Considering the consequence which is provided for under 
O. XXI, r. 103, it is clear that advantage of the nonfiling of a suit within one 
year would only be taken by a person in whose favour the order under O. XXI, 
rr. 98, 99 and 101 was passed. I have earlier pointed out that it would be 
too much to expect a purchaser who has been obstructed by one person to 
anticipate that others would also be interested in obstructing him and that, 
therefore, to make those persons also parties to the suit. No plaintiff could be 
left to speculate to find out persons who would also be interested in denying 
his right. In other words, the suit in such case would be a suit against the 
world and that is not what is contemplated under O. XXI, r. 103. There is, 
therefore, no substance in this contention that persons other than the obstruc- 
tor who are likely to dispute the title of the purchaser are also necessary 
parties to the suit under O. XXI, r. 103, so as to make such a suit against them 
barred, if filed after one year in view of art. 11-A of the Limitation Act, 


In this connection, a reference may be made to a decision of the Madras 
High Court in Venkata Ramiah v. Chinna Pulliah.& This was an uncommon 
suit. The plaintiff in this suit became a purchaser at a Court auction. The 
sale was confirmed and full satisfaction was entered on the decree. When this 
plaintiff attempted to obtain possession of the property, he was obstructed. An 
order was passed by the Court that the obstructor was entitled to continue in 
possession. Plaintiff then brought this suit against the mortgagee decree-holder 
for recovery of money on the ground of failure of consideration. One reason- 
ing adopted by the plaintiff appeared to be that since the auction purchaser was 
held not entitled to possession as against the obstructor, the auction puchaser 
had lost all rights in the property. The consideration, therefore, having failed, 
he applied for the return of the purchase price. In dealing with the question 
whether this cause of action was a sound one, the learned adea of the Madras 
High Court observed as follows (p. 42) :— 


“This argument in my opinion misses the real spirit and purpose of the provision in R, 
103. The order does, no doubt, become conclusive, but only as between the parties to it, 
unless displaced by the result of the suit to be instituted by the party against whom the order 
is made... That does not mean that as against persons who are not parties to the order it 
can be held up by the party against whom it is made, as.in this case is being done by the plain- 
tiff, as conclusively proving the absence of any title in himself in the property in question and 
as affording him a cause of action on the basis of such want of title,” 


Mr. Shrikhande’s argument on the strength of this decision of the Madras High 
Court was that so far as the auction purchaser’s title is concerned, it was kept 
intact in spite of the order for possession to the contrary passed by the executing 
Court. If such a title had not been touched by the order, then necessarily 
it must follow that the title was capable of being enforced even to get posses- 
sion as against persons other than the obstructor after one year and as against 
the obstructor during the course of one year by filing a suit. 


The result is that the plaintiff’s claim is not barred either under art. 11-A 
or under O. XXI, r. 103 as against defendants Nos. 3 to 10 and also defen- 
dants Nos. 11 and 12. So far as defendants Nos. 1 and 2 are concerned, I 
have already held that they disclaim possession and that they were not in 
possession. There is, therefore, no impediment to the plaintiff’s claim for 
possession by anything done by defendants Nos. 1 and 2. 


Lastly it was urged by Mr. Chitale that defendants Nos. 3 to 10 were 
adversely in possession of the property for more than 12 years openly as of 
right. None of defendants Nos. 3 to 10 led evidence to show that they 
were in possession. As far as actual possession is concerned, I have already 
held that whoever was in actual possession of the property was holding the 
same on behalf of the original judgment-debtor Dadu Babaji Dari. There is 
no proof at all of defendants Nos. 3 to 10 or defendants Nos. 11 and 12 being 


6 [1050] A. I. R, Mad, 41. 
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adversely in possession of the property as of right at any time. The defen- 

dants, therefore, also failed to prove that a claim by adverse possession has 

materialised in favour of defendants Nos. 3 to 10 or defendants Nos. 11 and 

12 or incidentally through defendants Nos. 3 to 10 in favour of defendants 

Nos. 1 and 2. : 
In the result, the appeal fails and is dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Wagle. 
MISS DEVI RAMCHAND VASWANI v. S. V. BASTIKAR.* 

Civil Procedure Code (Act V of 1908), Secs. 144, 151, 116, 37(a), 88; O IX, r. 13—Applicability 
of s. 144 when decree reversed by Court passing ti—Whether reversal must be by superior 
Oourt—Section 144 whether mandatory— Party to suit unaware of dais of hearing— 
Such unawareness when constitutes sufficient cause within O.IX, r. 13. 

Bection 144 of the Civil Procedure Code, 1908, provides for every case of a reversal or 
variation of a decree or an order inoluding the reversal by a superior Court, by the same 
Court in the same proceedings or by a different Court in different proceedings. 

Gopal Paroi v. Swarna Bewa', dissented from, 

Shivbat v. Yesoo*, Shivappa v. Ramlingappa*, Allahabad Theatres Ltd., Allahabad v. 
Pandit Ram Sajiwan Misrat and Ramanath Karmarkar v. Sheikh Asanulla*, referred to. 

There is an obligation upon the Court to grant restitution in cases where s. 144 of the 
Civil Procedure Code, 1908, can be brought into operation and the Court cannot refuge to 
grant restitution. 

Binayak Swain v. Ramesh Chandra‘, referred to. 

Lal Mohamed Abdul Shakoor v. Anwarbeg Rustombeg.? K. Sanjiva v. Tulsi Trading 
Agency®, Sardar Jagajitsingh & Bros. v. Shah Ravji Devshi®, and Bhagwant Singh v. Sri 
Kishen Das, referred. to, 

If a party tè a suitis unaware of the date of hearing and the unawareness is not due to 
any fault of his and he had taken all the precautions necessary in this respect for being 
made aware of the date of hearing of suit then “being unaware” would be sufficient cause 
which would prevent a party from appearing in Court and he would be entitled to have an ez 
parts decree passed against him in the guit for non-appearance set aside under O. IX, r. 13 of 
the Civil Procedure Code, 1908 

Union of India v. Ram Oharan,™ referred to. 


Tue facts are stated in the judgment. 


In C. R. A. No. 849/66. 
Keshavdas Dalpatrai, for the applicant. 
D. 8. Parikh and R. P. Vyas, with V. N. Golwala, for the opponent. 
In C. R. A. No. 865/66. 
D. S. Parikh and R. P. Vyas, with V. N. Golwala, for the applicant. 
A. N. Mirchandani, for the the opponent. 


Waate J. These two matters arise out of an order passed by the Judge 
of the City Civil Court upon a notice of motion being taken out before him 
to set aside an ex parte decree. The learned Judge set aside the ex parte 


*Decided, August 30, 1966, Civil Revision 7 (1961) Civil Revision Application No» 
Application No, 849 of 1966 (with Civil 863 of 1960, decided by Patel J.,on February 6. 


Revision Application No, 865 of 1966). 1961 (Unrep.). 
1 hop A, I. R. Cal, 14, 8 (1963) Civil Revision Application No. 436 
2 (1018) LL.B, 43 Bom. 235, s.0. 20 Bom. of 1963, decided by Chandrachud J. on April 
L.R. 825. 27[May 2, 1983 (Unrep.). 
3 (1938) 39 Bom. L, R. 112. 9 (1983) A.O. No, 11 of 1963, decided by 
4 [1949] All. 313, V. S. Desai J., on February 1, 1963 (Unrep.), 
6 [1981] A. I. R, Cal, 42. 10 [1953] A. I. R. 8.0. 136. 


6 [1966] A. I. R. 8.0. 948. 11 [1964] A. I. R. S.C. 215. 


122 THE BOMBAY LAW REPORTER. LVOL. LXIX. 


decree, refused immediate restitution which was sought but directed that the 
restitution be effected after the suit was disposed of if such restitution was 
necessary at that time. 


The plaintiff filed a suit against the defendant for a declaration that the 
defendant was her licensee of the suit premises in 1959 and that the period 
of licence, viz. 11 months having expired, the plaintiff was entitled to posses- 
sion of the suit premises. The suit was contested by the defendant mainly 
on two grounds (1) that the defendant was a sub-tenant of the plaintiff and 
(2) that the premises being of a co-operative society the civil Court had no 
jurisdiction to decide any disputes between the parties as the exclusive juris- 
diction to decide such disputes was in the Registrar of co-operative societies 
under s. 91 of the Co-operative Societies Act. 

This suit reached hearing on March 25, 1966, after being placed for hear- 
ing on several earlier dates. When the suit was called out, neither the de- 
fendant nor his counsel were present. Plaintiff led her evidence and an ex 
parte decree was made on the same day. Execution was taken out by the 
plaintiff and on May 14, 1966, possession was taken by the plaintiff and the 
decree was fully executed. 

The defendant thereafter took out a notice of motion on May 19, 1966, to 
set aside the ex parte decree on several grounds. It was alleged that his 
counsel Mr. Kasbekar was not shown on the record and that, therefore, his 
counsel was unable to inform the defendant of the suit being on board for 
hearing on March 25, 1966. Not being aware that the suit was fixed for 
hearing on March 25, 1966, the defendant did not attend Court. It was 
further alleged that the defendant left for Delhi on April 22, 1966, and his 
family also left Bombay and went to Delhi on May 2, 1966. This decree was 
executed on May 14, 1966, during the absence of all the members of the de- 
fendant’s family from the premises in dispute. The defendant returned to 
Bombay on May 15, 1966, and having come to know that the premises were 
taken over by the plaintiff this notice of motion was filed on May 19, 1966. 
The notice of motion was supported by an affidavit and it was contested by 
the plaintiff. 

Plaintiff’s contention on this point was that there was no necessity for 
counsel Mr. Kasbekar being shown on the record as representing the defen- 
dant for the reason that this counsel did not put in his appearance on behalf 
of the defendant in this suit. The name of one Dinker Rao was shown as 
counsel for the defendant and his Vakalainama being on record as counsel, 
there was no irregularity in the routine followed by the Court which had 
caused any misapprehension in the mind of the defendant. It was also urged 
by the plaintiff that the fact that Mr. Kasbekar had not put an appearance 
on behalf of the defendant was made very clear to the defendant when the 
defendant had applied for an adjournment on the ground that his counsel 
was Ul. Since there was no irregularity committed by the office, there was no 
occasion for the defendant to be mis-informed about the hearing of the suit. 
The plaintiff, therefore, urged that no sufficient cause was disclosed by the 
defendant why the ex parte decree should be set aside. 

The learned Judge having considered the affidavits of the parties and the 
other circumstances obtainable in the case held that although there was no 
sufficient cause disclosed under O. FX, r. 13 of the Civil Procedure Code, 
there was good cause shown for taking action under the inherent powers of 

“the Court under s. 151 of the Civil Procedure Code. The lower Court, there- 
fore, set aside the ex parte decree. The lower Court, however, refused to 
grant restitution which was also sought in the notice of motion as it held that 
there were circumstances which were against the defendant for grant of resti- 
tation. Against the order setting aside the ex parte decree the plaintiff has 
filed revision application No. 849 of 1966; and against the order refusing to 
grant restitution, the defendant has filed civil revision application No. 865 of 
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1966. Since both the matters arise out of one order, they are disposed of 
by the same judgment. 

Mr. Keshavdas appearing for the plaintiff urged that the judgment given 
by the lower Court and the finding recorded by it was sufficient to lead to an 
inference that no Court could have made the order of setting aside the decree. 
The application for setting aside the decree was made under O. IX, r. 13 of 
the Civil Procedure Code under which the defendant has to show either that 
the summons was not served or that he was prevented by any sufficient cause 
from appearing when the suit was called on for hearing. The learned coun- 
sel referred to para. 4 of the judgment of the lower Court wherein the learn- 
ed Judge observes as follows: 

“In the light of the above discussion, I am not satisfied that it can be said that a sufficien 
cause has been made out for non-apposrance,”” 
The learned Judge further observes at the bottom of para. 4 as follows: 


“...It is precisely on that account I have come to tho conclusion that no sufficient cause 
is made out as understood within the meaning of O.IX r. 13 0.P.0.” 


The learned Judge, however, does not dispose of this notice of motion on that 
point. He was satisfied that this was a proper case where the Court should 
invoke the provisions of s. 151 and set aside the ex parte decree as he was 
satisfied that though there was no sufficient cause, there was a good cause for 
the non-appearance of the defendant. 


Mr. Keshavdas urged that under O. IX, r. 13 at least one of two things has 
got to be shown by the defendant; either that the summons was not served or 
that there was sufficient cause which prevented the defendant from appearing 
on the date of hearing. There is no allegation in the present case that the 
summons was not served because the defendant had appeared in suit, and the 
learned Judge having given a definite finding that there was no sufficient cause 
under O. IX, r. 18 there was no other alternative for the Court but to dis- 
charge the rule granted on the notice of motion. After having come to the 
conclusion that no sufficient cause was disclosed there was no further jurisdic- 
tion in the Court to consider whether any good cause existed otherwise than 
as sufficient cause. On the finding, therefore, that there was no sufficient cause 
within the meaning of O. IX, r. 13, Mr. Keshavdas urged that the notice of 
motion should have been rejected. 

On going through the reasoning of the learned Judge I find that although 
the learned Judge holds that there was no sufficient cause disclosed within the 
meaning of O. IX, r. 18 of the Civil Procedure Code, the learned Judge in 
fact considered circumstances which would go to show that a ‘good cause’ did 
exist. I fail to see the distinction raised by the learned Judge between the ex- 
pression ‘‘sufficient cause’’ and ‘‘good cause’’. Hither the cause is sufficient 
and good enough for the Court to take action or it is not sufficient nor good 
enough for the Court to take action. The learned Judge seems to be under a 
misapprehension that there is some definition of the expression ‘‘sufficient 
cause” found in O. IX, r. 13. Unfortunately Mr. Keshavdas was unable to 
point out to me any provision of law or any decided case wherein this expres- 
sion was defined. In any case, the word ‘‘sufficient’’ shows that the learned 
Judge before whom the cause is put has to consider whether it is sufficient or 
not—and that itself would show that there could be no definition of the ex- 
pression ‘‘sufficient’’ within the meaning of O. IX, r. 13. 

The grounds made out by the learned counsel for the defendant in the lower 
Court were that counsel Mr. Kasbekar had twice put in his Vakalatnama in the 
suit but on both occasions it appears that proper notice was not taken 
by the office and no endorsements made in any of the registers maintained by 
the Registrar of the City Civil Court to show that counsel Mr. Kasbekar re- 
presents the defendant in the instant case. There was an affidavit made by 
counsel Mr. Kasbekar that on the first of these two occasions he had handed 
over his Vakalatnama to his clerk but on the second occasion he had handed 
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over the Vakalatnama to the defendant himself. The affidavit of the counsel 
does not go to show whether he had verified the fact that his Vakalatnama was 
noted by the office so that it would appear as an appearance for the defen- 
dant in the registers maintained by the office. It was also urged before the 
lower Court that an application was made on behalf of Mr. Dinker Rao, who 
was the counsel for the defendant before Mr. Kasbekar came in on September 
24, 1964, to withdraw his appearance and the same was granted by the Court 
as can be seen from the endorsement in the Roznama dated September 24, 1964. 

It was then urged that his first counsel having withdrawn and the second 
counsel having put in his appearance and having appeared on several days on 
which the suit was on board for some reason or the other, there was a belief 
in the defendant that counsel Mr. Kasbekar fully represented him in the case 
and that the counsel would inform him of the next date of hearing. It was 
also pointed out to the lower Court that there was no practice in the City 
Civil Court of giving dates of hearing for suits and that the parties had to de- 
pend upon their counsel to let them know the date of hearing. Since 
Mr. Kasbekar’s name was not shown in the list of cases fixed for hearing on 
March 25, 1966, Mr. Kasbekar could not know that the suit was on board and 
therefore it was impossible for the defendant to be aware of the fact that the 
suit was on board for hearing. On these grounds it was urged before the 
lower Court that there was sufficient cause for setting aside the ex parte decree. 

The learned Judge came to the conclusion that there was no sufficient cause 
disclosed on these grounds. But the learned Judge further considered other 
grounds and he came to the conclusion that there was good cause for action 
to be taken under s. 151 of the Civil Procedure Code. The good cause that 
is considered by the lower Court is (1) that no adverse order could be passed 
against a party without giving him a hearing, (2) that the City Civil Court 
does not give fixed dates for suits, (3) that the premises were residential pre- 
mises, (4) that the defendant was under the impression that he was being 
represented by an advocate and (5) that the filing of the Vakalatnama was 
a ministerial function by the non-performance of which the consequence of 
not being aware of the date of hearing came about. The learned Judge in 
para. 5 of his judgment observes as follows: 


“From the material before me, it is abundantly clear that the defendant was under an 

impression that he was being represented by an Advocate, A non-performance of a ministerial 
act in not filing the Wakalatnama, therefore, should not prejudice a litigant before this 
Court. In the circumstances, in my view, in the interest of justice, it is necessary that the ox- 
parte decree should be set aside.” 
Without the operation of s. 151 this could well have been done under O. IX, 
r. 18 itself, as there is in my opinion no difference at all between ‘‘sufficient 
cause’’ and ‘‘good cause’. If the cause is good then it would also be suff- 
cient. In other words, the learned Judge although he held that there was 
good cause, erroneously held that it was necessary to apply s. 151 in the cir- 
cumstances. The learned Judge could, acting within the provisions of O. IX, 
r. 13 have held that for the following reasons which are given by him sufficient 
cause was disclosed by the defendant which prevented him from appearing on 
the date of hearing. 

If a party is unaware of the date of hearing and the unawareness is not due 
to any fault of his and he had taken all the precautions necessary in this res- 
pect for being made aware of the date of hearing of suit then ‘‘being un- 
aware’’ would be sufficient cause which would prevent a party from appear- 
ing in Court. In the instant case, there is no doubt that the defendant was 
under the impression that he was being represented by counsel Mr. Kasbekar. 
On two occasions he had applied for an adjournment on the ground that his 
counsel Mr. Kasbekar was ill and unable to attend Court. If the defendant 
‘was not under the impression that Mr. Kasbekar was his counsel, he could not 
have made such an application. Counsel Mr. Kasbekar has made an affidavit 
that he had twice signed the Vekalatnama and had given it once to his clerk 
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and the second time to the defendant for being filed in the case. The learn- 
ed Judge in holding that the defendant has not satisfactorily proved that his 
counsel Mr. Kasbekar had the proper representation to appear for him ob- 
served as follows: ‘‘This is however not to disbelieve the Advocate.’’ 

So far as ‘‘sufficient cause’’ is concerned, the words have not been specifi- 
cally defined anywhere but some indication as to the extent of the sufficiency 
can be gathered by reference to the observations of the Supreme Court in 
Union of India v. Ram Charan.) The point before their Lordships was 
whether an application for excuse of delay for bringing the heirs on record 
disclosed ‘‘sufficient cause’’ for not making it in time. The observations of 
their Lordships in para. 8 at p. 219 are as follows: 


“,..Of course, the Court, in considering whether the appellant has established sufficient 
cause for his not continuing the suit in time or for not applying for the setting aside of the abatee 
ment within time, need not be over-strict in expecting such proof of the suggested cause as it 
would accept for holding certain fact established, both because the question does not relate to 
the merits of the dispute between the parties and because if the abatement is set aside, the 
merits of the dispute can be determined while, if the abatement is not set aside, the appellant ` 
is deprived of his proving his claim on account of his culpable negligence or lack of vigilance.” 
These observations were necessitated as one of the grounds urged by the 
counsel representing the party in default was that the expression ‘‘sufficient 
cause’’ should be liberally construed in order to advance the cause of justice. 
Considering the observations of the Supreme Court and the finding given by 
the lower Court, I hold that there was sufficient cause within the meaning 
of O. IX, r. 13 for setting aside the ex parte decree. 

Mr. Keshavdas, however, urged that the revisional Court’s powers are to 
consider the exact order passed by the Court and not to have a variation on 
the order and then to hold that it is justified. He urged that the lower 
Court acted under the provisions of s. 151 and it was, therefore, necessary 
for this Court to consider whether the lower Court could have acted under 
s. 151 in these circumstances and if it could not, whether it is necessary to 
interfere with the order. In this connection the learned counsel referred me 
to three decisions of the Supreme Court in Padam Sen v. State of U.P.*; 
Umon of India v. Ram Charan and Ramkarandas v. Bhagwandas® for the 
proposition that s. 151 of the Civil Procedure Code is not to be so liberally 
construed as to apply it in every case wherein, the specific provision provid- 
ed for in the statute fails to operate. I, however, find that no such inflexible 
rule can be found on the ratio of any of these Supreme Court decisions. 

In Padam Sen v. State of U.P. the point before their Lordships was whe- 
ther recourse could be had to the inherent powers of the Court to do some- 
thing which the Court would have no power to do otherwise. An allegation 
was made by the defendant in the suit that there were some books with the 
plaintiff which were likely to be forged during the pendency of the suit and, 
therefore, it was necessary to get those books in Court so that there would be 
no occasion for the plaintiff to commit forgery. There being no power in a 
civil Court to get possession of books forcibly from a party, the provisions of 
8. 151 were applied. The trial Court appointed a Commissioner to get posses- 
sion of the books. Their Lordships dealing with this point in para. 9 of the 
judgment observed (p. 219): 

“Specific powers have to be conferred on the Courts for passing such orders which would 
affect such rights of a party. Such powers cannot come within the scope of inherent powers 
of the Court in the matters of procedure, which powers have their source in the Court possess- 
ing all the essential powers to regulate its practice and procedure. A party has full rights 
over its books of account. The Court has no inherent power forcibly to seize its property.” 
Their Lordships held in clear terms that if the Court has no power to seize 
the books belonging to a party, it cannot act under the provisions of s. 151 


1 [1964] A. I. R. 8.0, 215, 3 [1965] A. I. R. 8,0, 1144, 
2 [1981] A. I. R, 8.0, 218. 
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and appoint a Commissioner to take possession of the books. In the instant 
case it cannot be disputed that the Court has the power to set aside the 
ex parte decree. The facts of the instant case are different from the facts of 
the Supreme Court case and the ratio of the Supreme Court case does not 
affect the order passed by the lower Court. 

So far as the decision in Union of India v. Ram Charan is concerned, their 
Lordships found as a fact that no grounds at all were made for setting aside 
the abatement and that in these circumstances recourse cannot be had to 
s. 151 of the Civil Procedure Code for setting aside the order of abatement. 
In para. 5 of the judgment their Lordships observed as follows (p. 218): 


“...There is not a word in the application that the appeal had abated and that the abate- 
ment be set aside. The error in this respect seemed to have further led to the error in stating 
that the reason for the delay given in the application, was that the Divisional Engineer, Tele- 
graphs, came to know about Ram Charan’s death on February 3, 1958, there being no reason 
mentioned in the application. It was just stated as a matter of fact that the Engineer had come 
to know of the death on February 3, 1958.” 

Their Lordships of the Supreme Court held in the circumstances that the 
question of invoking the powers under s. 151 was not called for in the cir- 
cumstances of that case. 

In Ramkerandas v. Bhagwandas, which was also referred to by Mr. Keshav- 
das, it was pointed out that an argument before the Court was that when 
there is a specific provision of law for a particular remedy then if grounds 
are not shown for the exercise of that particular provision, recourse cannot 
be had by the party to s. 151 of the Civil Procedure Code for invoking the 
inherent powers of the Court. The observations in the earlier decision of the 
Supreme Court in Manohar Lal v. Seth Hiralal? relied upon in this respect 
were the following (p. 534): 


“The inherent powers are to be exercised by the Court in very exceptional circumstances, 
for which the Code lays down no procedure.” 


The argument advanced by Mr. Keshavdas for the plaintiff relying upon 
these authorities was that if there be a specific provision in the statute for a 
particular remedy by way of procedure, then for that remedy recourse could 
be had only to that provision and not to the inherent powers of the Court 
under s. 151 of the Civil Procedure Code. Since in the instant case the 
ex parte decree could be set aside under the provisions of O. IX, r. 13, the 
Court could look to this provision only in granting that relief. If that provi- 
sion was not of any assistance to the party, the Court could not invoke its 
inherent powers to grant relief which cannot be obtained under the statute. 
The specific provision for setting aside the ex parte decree ig O. IX, r. 18, of 
the Civil Procedure Code. If no relief could be granted under that provi- 
sion, then no relief could also be provided under the provisions of s. 151. In 
the view that I have taken that the good cause that was found by the learn- 
ed Judge would also be sufficient cause within the meaning of O. IX, r. 13, 
it is not necessary for me to decide this question. 

Mr. Parikh, however, urged that even if the Court had erroneously acted 
under s. 151 this Court should not interfere. Mr. Parikh referred me to the 
decisions of the Supreme Court wherein the powers of this Court to interfere 
in revision under s. 115 of the Civil Procedure Code were considered. It was 
urged by Mr. Parikh that the first and the primary question that has to be 
considered by a Court acting within the powers under s. 115 of Civil Pro- 
cedure Code was whether an erroneous order passed by the Court affected the 
jurisdiction of the Court. In other words whether by that erroneous order the 
Court had accepted jurisdiction where it had none or refused to exercise 
jurisdiction when it did have it and thereby caused injustice to the other side. 
The latest decision of the Supreme Court on this point is Pandurang v. 
Marutit wherein their Lordships further clarified cl. (e) of s. 115. Section 

8a [1962] A. I. R, 8.0. 527, 4 [1966] A.I.R. 8.0. 153, 8,0, 68 Bom, L.R, 41 
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115 of Civil Procedure Code, however, was earlier considered in Abbasbhai v. 
Gulamnabi.S In that case the point before the Supreme Court was whether 
an apparently erroneous order passed by the lower Court is capable of being 
corrected by the High Court while acting within the provisions of s. 115 of 
the Civil Procedure Code. Their Lordships found that the order was appa- 
rently erroneous but none the less their Lordships held that the High Court 
could not correct even such an erroneous order unless the High Court was 
satisfied that by passing that order the lower Court had either taken upon 
itself jurisdiction which it did not have or refused to exercise jurisdiction 
which it had. Their Lordships after considering the powers of the High 
Court set aside the corrective order made by the High Court and restored 
the apparently erroneous decision of the District Court. Mr. Parikh urged 
that the facts of the instant case are almost similar. The question before the 
lower Court was whether the ex parte decree should be set aside. The provision 
for setting aside the ex parte decree is made under O. IX, r. 18 under two 
circumstances, Section 151 refers to inherent powers of the Court which 
according to the Privy Council exist even otherwise than under s. 151 of 
the Civil Procedure Code. Decisions of this Court wherein s. 151 was 
brought into operation for setting aside ex parte decrees were referred to by 
Mr. Parikh, viz. Sarupsing v. Nilkant® and Bai Dahi v. Shankarbhat." 
Mr. Parikh urged that if there were decisions of this Court wherein action 
was taken by the Court for setting aside an es parte decree after acting 
under the provisions of s. 151 then it was open to the lower Court to act 
either under O. IX, r. 18 or under s. 151 of the Civil Procedure Code. If, 
therefore, the cause was considered to be good by the lower Court under 
s. 151, then that would be a decision of the Court upon merits of a point 
the consideration of which was well within the jurisdiction of the Court. It 
was, therefore, urged by Mr. Parikh that the question whether action should 
or should not have been taken under s. 151 was within the jurisdiction of the 
Court and it exercised its jurisdiction by acting within s. 151. No exception 
could be taken to the fact found that the cause was good. I have already 
pointed out that the learned Judge could as well have acted under the provi- 
sions of O. IX, r. 13 to hold that the cause which he considered good under 
s. 151 was also sufficient. It appears to me that the powers of the revisional 
Court being such as are interpreted by the Supreme Court in the decisions 
which I have pointed out, it is not possible to interfere with the orders pass- 
ed by the lower Court in setting aside the decree. 

The next question raised was about the refusal of immediate restitution and 
the grant of deferred restitution by the lower Court. Mr. Keshavdas urged 
that the order passed by the lower Court in the following terms was beyond 
its jurisdiction and has necessarily to be set aside: 


‘*...but it is hereby ordered that in the event of the plaintiff’s suit being dismissed at the 

final hearing by this Court (regardless of the appeal that may be filed by the plaintiff), the 
plaintiff do put the defendant in possession of the suit premises within seven days of the dis- 
missal of the suit, failing which I direct the Sheriff of Bombay to put the defendant in posse- 
sion of the auit premises, through one of his bailiffs.’ 
It was urged that the defendant’s prayer for restitution of the suit premises 
having been rejected, this order should not have been passed. Since I am 
dealing with the entire question whether restitution which was refused by the 
lower Court should have been granted, I will consider this point along with 
the main point. 

As regards restitution, Civil Revision application No. 865 of 1966 made by 
the defendant has to be considered. Mr. Parikh urged that s. 144 of the Civil 
Procedure Code is mandatory and that whenever a decree passed by a Court is 
varied or reversed, the Court which passes the decree must grant restitution 

5 [1964] A. I. R. 8.0, 1341, 7 [1954] A. I. R. Bom. 214, 5,0. 55 Bom, 


6 [1953] A.I. R. Bom, 109, s,o, 54 Bom LR. 944, 
L,R. 557, 
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and cannot refuse it. In the instant case an ea parte decree which was made 
on March 25, 1966, was set aside by the Court on July 4, 1966, and according 
to Mr. Parikh restitution should have been granted as a matter ‘of course. 

What was urged by Mr. Parikh was that restitution is obligatory upon the 
Court and it cannot be the subject-matter of a discretionary order. Reliance was 
placed upon the wording of s. 144(/) read along with s. 144(2) of the Civil 
Procedure Code. It was urged that if there was a discretion in a Court acting 
under the provisions of s. 144(/) to refuse restitution, the party would be 
deprived of any remedy to get back the property. Section 144(2) of the 
Civil Procedure Code mentions that no suit lieg to get this relief of restitution. 
If, therefore, no suit can be filed to get restitution obtainable under s. 144(/) 
and the Court is given a discretion to refuse restitution, then it would appear 
that the party would be deprived of any remedy whatsoever and the success- 
ful party would be deprived of the property. Mr. Parikh, therefore, urged 
that once the provisions of s. 144 were made applicable, it was obligatory upon 
the Court to pass the order for restitution and that it has no discretion to re- 
fuse it. In this connection reliance was placed by Mr. Parikh on Binayak Swain 
v. Ramesh Chandra® Their Lordships were considering the provisions of 8. 
144 in regard to restitution after the ex parte decree is set aside. Considering 
the principle of the doctrine of restitution, their Lordships observed ag follows 
(p. 950) : 


“...The principle of the doctrine of restitution is that on the reversal of a decree, the law 

imposes an obligation on the party to the suit who received the benefit of the erroneous decree 
to make restitution to the other party for what he has lost. This obligation arises automati- 
cally on the reversal or modification of the decrse and necessarily carries with it the right to 
restitution of all that has been done under the erroneous decree; and the Court in making resti- 
tution is bound to restore the parties, so far as they can be restored, to the same position they 
were in at the time when the Court by its erroneous action had displaced them from.” 
This decision also refers to the earlier decisions of the Supreme Court and the 
High Courts in this connection. The observations of the Supreme Court make 
it abundantly clear that there is an obligation upon the Court to direct resti- 
tution as a right accrues to the party upon the reversal or variation of a decree. 
The observations of the Supreme Court would clearly show that the order is 
obligatory upon the Court and not discretionary. It was, therefore, urged by 
Mr. Parikh that if an application under s. 144 was maintainable then the order 
of restitution had to be passed as a matter of course and the Court could not 
exercise its discretion and refuse restitution. Mr. Parikh also urged that even 
if the lower Court was acting under the provisions of s. 151 for setting aside 
the ex parte decree grant of restitution had to be considered under s. 144 of 
the Civil Procedure Code. Once the ex parte decree was set aside whether under 
the provisions of s. 151 or O. IX, r. 18 of Civil Procedure Code, claim for resti- 
tution has to be considered under s. 144 of the Civil Procedure Code. It was 
pointed out by Mr. Parikh that the learned Judge erred in law in holding that 
the relief was equitable and discretionary. It was further urged that the learn- 
ed Judge’s observations that ‘‘granting of restitution would be contrary to 
the interest of justice’’ were themselves contrary to the provisions of s. 144 of 
Civil Procedure Code. It was lastly urged that by taking an erroneous view 
of the provision of law the learned Judge had exercised jurisdiction which he 
did not have. 

The point urged by Mr. Keshavdas, however, was that there was no juris- 
diction in the Court to act under the provisions of s. 144 when an ex parte 
decree was set aside by the same Court which had passed it. What was urged 
was that the wording of s. 144 made it clear that the variation or the reversal 
had to be at the instance of a superior Court. The relevant words of s. 144(J) 
are the following: 


‘Where and in go far as a decree or an order is varied or reversed, the Court of first instance 
8 [1968] A. I. R. 8.0, 948, 
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shall, on the application of any party entitled to any benefit by way of restitution or otherwise, 
cause such restitution....” : 
What was urged by Mr. Keshavdas was that there must have been somé point 
made by the Legislature when it mentioned that ‘‘the Court of first instance” 
shall on an application under s. 144 take action. He urged that ‘‘the Court of 
first instance’’ could only be mentioned in relation to a superior Court. It was 
further urged that unless the order reversing or varying the decree were passed 
by the higher Court, no action, could be taken under s. 144 of the Civil Procedure 
Code. The words of the section, however, do not appear to restrict the right as 
urged by Mr. Keshavdas. This would be particularly obvious if the words of 
the original s. 583 of the Code of 1882 are considered along with the provisions 
of 8.144 of the Code of 1908. Section 583 of 1882 ran as follows: 

‘When a party entitled to any benefit (by way of restitution or otherwise) under a decree 
passed in an appeal under this chapter desires to obtain execution of the same...”. 
From the expression ‘‘entitled to any benefit under a decree passed in an appeal’’ 
the change is effected to ‘‘Where and in so far as a decree is varied or reversed’’. 
The Legislature must have intended by the alteration effected that the variation 
or the reversal need not necessarily be at the instance of the appellate Court 
either first or second. In other words, if there was a variation of a decree or 
reversal of a decree, and a party became entitled to a benefit thereunder, then 
the Court of first instance was authorised to entertain an application for’ resti- 
tution. The words ‘‘Court of first instance’’ would have no particular charm as 
suggested by Mr. Keshavdas except that since the decree would be executed by 
the Court of first instance the restitution would also be made by the same Court 
of first instance which would be authorised to execute the decree. It is an un- 
disputed fact that execution of a decree has got to be by the Court of first in- 
stance which passed the decree or which could have passed the decree which 
was subsequently passed by the appellate Courts. The question whether action 
could be taken under s. 144 after the decree is set aside by the same Court 
was considered by several Courts including our Court. No decision of this 
Court has been pointed out to me wherein it has been held that s. 144 does 
not apply to the reversal of a decree by the same Court. On the contrary, the 
observations of the Benches of this Court in at least two cases do indicate that 
on earlier occasions this Court did not consider that the meaning to be given 
to the expression ‘‘Where and in so far as a decree is varied or reversed’’ is 
restricted to an order passed only by the appellate Court. 


In Shivbat v. Yesoo? a similar question had come before a Division Bench of 
this Court. The learned Judges had to consider whether a reference in such a 
case had to be made to the provisions of s. 144 or s. 151 of the Civil Pro- 
cedure Code. The observations of Hayward J. at p. 239 are as follows: 

“...It has been urged that the former section does not cover a case in which an ex-parte 

decree has been set aside, But it seems to me that the words used are sufficiently wide to cover 
even such a case though the use of the word ‘varied’ or ‘reversed’ and the reference to ‘the 
Court of first instance’ would appear on first sight to have had primarily in view, proceedings 
in eppeal.’’ 
The learned Judges however held that it would make no difference to the 
decision of the case whether s. 144 applied or s. 151 applied but an indication 
was given by the Division Bench that the meaning to be given to the expres- 
sion ‘varied or reversed” is not restricted. Similar are the observations of 
Rangnekar J. in Shivappa v. Ramlingappa.'° The learned Judge was con- 
sidering the provisions of s. 144 and he observed as follows (p. 115): 

“It also is clear that the reversal or variation of the decree must be in the same pro- 
ceeding between the parties,—it may be as the result of a successful appeal or an application 
for review or in any other manner provided for by the Code—, and it is also clear that the decree 


9 (1918) I. L, R. 43 Bom, 235, s.o. 20 10 (1936) 39 Bom. L.R. 112. 
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must be between the parties to the record and the reversal or modification of it must be in 
favour of the party applying or someone claiming under him.” 

The learned Judge was considering the powers of the Court to grant restitu- 
tion when a decree is reversed. Of course the observations are obiter as the 
decree that was reversed was not an ex parte decree. However, the indica- 
tion given in regard to the interpretation of the expression ‘‘varied or re- 
versed’’ is clear enough to show that no restricted meaning was given by the 
learned Judge that the reversal or the variation must be at the instance of the 
appellate Court. 

In Allahabad Theatres Lid., Allahabad v. Pandit Ram Kajiwan Misra" an 
exactly similar question had arisen whether an ex parte decree being set aside 
an application for restitution would lie under s. 144 or s. 151. There the 
learned Judges were considering the question whether an appeal would or 
would not lie. The learned Judge after considering the decision of the Full 
Bench of the same Court in Jogendra Nath Singh v. Hira Bahu’? observed 
(p. 317): 

“...The language of section 144 does not expressly rule out the case of a decree which has 

been varied or reversed by the same court and although it may be conceded that the section is 
not very happily worded, the section seems to be couched in very general terms and there is 
nothing in it to rule out the case of such a decree from the purview of that section by necessary 
implication and my opinion is that the section would apply to the facts of the present case and 
that the order under appeal, must be deemed to have been passed under that section.” 
Sir Dinshah Mulla’s commentary on the expression ‘‘where a decree is varied 
or reversed’’ also shows that the Madras and the Allahabad High Courts have 
taken a similar view viz. that s. 144 would also cover a case of a decree being 
reversed or varied by the same Court which passed the decree. It is pointed 
out by the learned author that Rankin C. J. held otherwise in Gopal Paroi v. 
Swarna Bewa.'3 Another case of Calcutta High Court on the same point is 
Ramanath Karmakar v. Sheikh Asanulla.14 Rankin C. J. was dealing with a 
ease in which the High Court had set aside in second appeal an order passed 
by the first appellate Court decreeing the claim against an auction-purchaser. 
During the pendency of the second appeal, however, the plaintiff in the suit, 
viz. the tenant whose property was sold in Court auction, obtained recovery of 
possession of the property from rent Court on the basis of his suit being de- 
creed at the stage of first appeal. The second appeal was decided in 1921 and 
an application under s. 144 was made by the auction-purchaser in 1925. This 
application was held to be barred by time. Thereafter a suit was filed by the 
original auction-purchaser to obtain possession from the original defendant, 
the tenant, who had obtained possession of the property sometime between 1918 
and 1921. 

Dealing with the question whether this suit was maintainable Rankin C. J. 
observed as follows (p. 15): 


‘it is perfectly certain that a decree is only¥varied or reversed by a superior Court on 
appeal or on revision, or it may be, on reference,” 

In other words, s. 144 of the Civil Procedure Code was held to be operative 
only when a superior Court reversed or varied the decree. 

In Ramanath Karmakar v. Shetkh Asanulla the learned Judges of the Divi- 
sion Bench differed in opinion on this very point. Mukerji J. after consider- 
ing the authorities cited observed as follows (p. 48): 

‘*,..As at present advised I am inclined to take the view that the words ‘Court of first 
instance’ in S, 144, sufficiently point to the intention on the part of the legislature to confine 
the applicability of the section to cases where the variation or reversal has been made, or is n 
consequence of an order passed, by a superior Court.” 

Guha J., however, differed and observed as follows (p. 44): 
“I am inclined to think that s. 144, which embodies the rule to be followed in cases whero 


11 [1949] All. 313, 18°; [1981] A. I. R. Cal, 14. 
12 [1048] All. 62, ».». 14° [1981] A. I. R. Cal, 42, 
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restitution is sought after reversal or variation of decrees contemplates all cases of reversal or 
variation and is not confined to reversal or variation on appeal or revision only,” 
In this latter case the Division Bench was considering the claim of a mortgagor 
for profits during the period during which the mortgagee was in possession of 
the mortgaged property having obtained the same on the strength of a decree 
which was subsequently set aside. Mukerji J. however was of the opinion that 
Since the suit in which the original decree was set aside had left this question 
open to be decided in an application under s. 144 of the Civil Procedure Code 
it was not necessary to consider whether such an application was maintain- 
able. The observations of Mukerji J., therefore, are really obiter. There is, 
therefore, a difference of opinion in the learned Judges of the Calcutta High 
Court in regard to the pomt whether s. 144 only contemplates the case of a 
reversal or variation by a superior Court. 

The expression in s. 144 ‘‘the Court of first instance shall, on the applica- 
tion of any party entitled to any benefit by way of restitution or otherwise, 
cause...” has brought about this difference of opinion. According to one view 
the section does not apply unless the decree is varied or reversed by a Court 
superior to the one which passed it; according to the other, the section applied 
in all cases where the decree is varied, reversed or superseded. The addition 
of the expression “the Court of first instance shall” could be explained on a 
different hypothesis. The application under s. 144 is not an application in 
execution. The question then arises as to which Court has to consider the 
grant of relief sought under s. 144. If it were an application in execution, 
s. 87(a) and s. 38 of the Civil Procedure Code provide for the institution of 
such an application for execution in the Court of first instance. It may, there- 
fore, be that the addition of the expression ‘‘the Court of first instance shall’’ 
was intended to provide a forum for the institution of an application under 
s. 144. If this interpretation is put upon the expression ‘‘the Court of first 
instance shall’, then there is no vagueness in the section and it would provide 
for every case ‘of a reversal or variation including the reversal by a superior 
Court, by the same Court in the same proceedings or by a different Court in 
different proceedings. In this view of things, with the utmost respect, I am 
unable to agree with the view taken by Sir George Rankin that the reversal or 
variation could only refer to an order by a superior Court in the same pro- 
ceeding. 

On this view it is clear that the action taken by the lower Court could only 
be under the provisions of s. 144 and not s. 151. The question then arises 
whether refusal to grant restitution by the Court would bring the case within 
any of provisions of s. 115 of the Civil Procedure Code. 

I have already pointed out that s. 144(2) bars a suit. It is, therefore, clear 
that if an application is maintainable under s 144(/) then relief could ‘only 
be obtained by way of such an application and no relief can be obtained by 
any suit in this respect. In other words jurisdiction of the Court would be 
the exclusive jurisdiction to grant the obligatory relief. I have already poin- 
ted out the observations of the Supreme Court wherein it has been laid down 
that there is a duty cast upon the Court to grant restitution to correct the 
orders passed by the Court under a decree which was subsequently set aside 
making the earlier order of the Court erroneous in that respect. If, therefore, 
the powers of the Court acting under s. 144 were discretionary, the Court can 
hold that restitution should not be granted. This would amount to a denial 
- of the only remedy to the plaintiff where a right exists. There can be no dis- 
pute about the fact that the right to get restitution exists as has been pointed 
out by the Supreme Court in Binayak Swain v. Ramesh Chandra. The trial 
Court proceeded on the basis that it could exercise the discretion vested in it 
_ either to grant or not to grant restitution. The result of the order of not 
granting restitution would certainly be disastrous to the party. He would not 
get relief now because it is refused and he cannot file a suit because the same 
is prohibited under the provisions of s. 144(2) of the Civil Procedure Code. 
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I am, therefore, of the opinion that there is an obligation upon the Court to 
grant restitution in cases where s. 144 can be brought into operation and that 
the Court cannot refuse to grant restitution. 

Mr. Keshavdas brought to my notice a decision of Patel J. in Lal Mohamed 
Abdul Shakoor v. Anwarbeg Rustembeg’*> wherein the learned Judge refused 
to grant restitution. The point, however, was not canvassed before the 
learned Judge whether the restitution could be refused. The decision would 
not act as a precedent for refusing restitution. The decision of Chandrachud 
J. in K. Sanjiva v. Tulsi Trading Agency’® was also cited before the lower 
Court as well as before me but I find that the facts in that case were differ- 
ent from the facts in the instant case. The third decision that was cited was 
of Desai V. S. J. in Sardar Jagajitsingh & Bros. v. Shah Ravji Devshi.17 
In this decision the question was considered in a suit and not in an applica 
tion under 8. 144 

Mr. Keshavdas also referred to a decision of the Supreme Court in Bhag- 
want Singh v. Sri Kishen Das'® wherein their Lordships refused restitution 
but I find that the facts of the case which were considered by their Lordships 
of the Supreme Court clearly show that no benefit was earned by any altera- 
tion or the variation effected in the decree. Originally there was a decree for 
Rs. 3,88,300-2-6 which was subsequently altered to Rs. $,76,790-4-8. Instal- 
ments were granted under both the decrees. In execution of the first decree 
which was subsequently modified, the property was sold. Their Lordships 
considered the terms of the decree and whether any benefit was earned by the 
judgment-debtor or whether in fact or in substance there was any alteration 
such as would lead to a benefit being earned by the judgment-debtor. Their 
Lordships were clearly of the opinion that there was no benefit earned by the 
judgment-debtor as there was no effective alteration of the decree. The facts 
of the Supreme Court case, therefore, did not enable action being sought under 
s. 144. The refusal of the Supreme Court to invoke the provisions of s. 144 
in the above ease cannot be ratio that even when a judgment-debtor has earned 
a benefit, there is a discretion in the Court to refuse the benefit. 

Considering the facts of this case, therefore, I hold that there was an obli- 
gation cast upon the lower Court to grant restitution. That obligation was not 
discharged by the lower Court and discretion was exercised. By exercising 
that discretion the lower Court refused to pass an obligatory order and juris- 
diction was exercised as if it had a discretion when it had no discretion in 
the matter. I, therefore, hold that the order passed by the lower Court must 
be corrected. 

In the result, the rule in Civil Revision Application No. 865 of 1966 is made 
absolute. The order passed by the lower Court is varied by granting the prayer 
for restitution in terms of prayer (e) in the defendant’s notice of motion. This 
order of course will not affect the rights of the person presently in possession 
of property who has been inducted upon the premises by the plaintiff during 
the period when the decree was operative and he had obtained possession of 
the premises. If and when effect is being given to the order for restitution, 
the person in possession of the property is at liberty to obstruct and seek such 
relief as he may be entitled to. The order of the lower Court would read as 
follows: 

“The ex parte decree passed on 25-3-1966 set aside, and tho time to make the application 
extended till 20-5-1966, upon the defendant depositing in Court a sum of Rs. 10,600/- and a 
further sum of Rs, 106/- as costa of the Notice of Motion and costs thrown away at the hearing 
of the ex parte decree within four weeks from to-day, on account of earlier orders for payment 
of accruing compensation or rent, 

15 (1961) Civil Revision Application No. April iter’ 2, 1963 (Unrep.). 

883 of 1960, decided by Patel J., on February 17 (1963) A.O. No, 11 of 1968, decided by 
6, 1961 (Unrep.). V.8. Desai J., on February 1, 1963 (Unrep.). 

16 (1963) Civil Revision Application No, 18 [1983] A. I. R. 8,0. 186 
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In the event of the deposit being made, liberty to the defendant to apply to the learned 
Judge taking contested short causes or the learned Principal Judge for directions to place 
the suit for hearing as expeditiously as possible.” 

The petitioner in C.R.A. 865 of 1966 will get the costs of the petition from 
the respondent-plaintiff. 

The rule in Civil Revision Application No. 849 of 1966 is discharged with 
costs subject to such modification in the order in regard to the restitution as 
stated above. 

The order not to be executed for a period of four weeks from to-day. 


Order accordingly. 


SUPREME:COURT. 


Presont : The Hon ble Mr. K. Subba Rao, Chief Justios, and Mr. Justics J, M. Shelat. 
HASAN NURANI MALAK v. S. M. ISMAIL.” 

Madhya Pradesh Public Trusts Act (XXX of 1951), Secs. 5-8—Bombay Publio Trusis Act (Bom. 
XXIX of 1950), Sec. 86(3)—Goneral Clauses Act (X of 1897), Sec. 6—Whether entry to be 
made by Registrar in Register of public trusts if finding ts only in afirmative—Saving clausa 
in statuis, object and result of. 

Under se, 5, 6, 7 and 8 of the Madhya Pradesh Public Trusts Act, 1951, the Registrar is 
enjoined upon to make an entry in the Register of publio trusts irrespective of whether his 
finding is in the affirmative or in the negative; for the entry he has to make is the entry 
“in accordance with his finding” whatever that finding is, 

The object of a saving clause such as in s, 86 (3) of the Bombay Publio Trusts Act, 1950, 
is to save what has been previously done under the statute repealed. The result of such a 
clause is that the pre-oxisting law continues to govern the thing done before a particular 
date from which the repeal of such a pre-existing law takes effect. 

Universal Imports Agency v. Chief Controller of Imports & Exporta! and Ramlal Kaluram 
v. Charity Commissioner®, referred to. 


Tus facts appear in the judgment. 


S. T. Desai, with G. L. Sangh, S. G. Ghate, A. 8. Bobde and O. C. Mathur, 
for the appellant. 

B. R. L. Iyengar, with B. R. G. K. Achar, for respondent No. 1. 

N. O. Chatterjee, with Shankar Anand, Asghar Ali and Ganpat Rai, for 
respondents Nos. 2 to 5. 


Sarrar J. This is an appeal by special leave against the judgment and order 
of the High Court of Maharashtra dismissing the appellant’s petition under 
art. 226 of the Constitution. The question arising. in the appeal is whether 
the Assistant Charity Commissioner appointed under the Bombay Public Trusts 
Act, 1950 as extended to the area of Vidarbha has jurisdiction to hold an in- 
quiry under s. 19 of that Act inspite of a previous finding by the Registrar 
under the Madhya Pradesh Publie Trusts Act, XXX of 1951, that the trust 
in question was not a public trust within the meaning of the latter Act. The 
facts leading to the writ petition may briefly be set out. 

In October 1953, one Jaferbhai claiming to be a beneficiary applied under 
s. 5 of the M.P. Act to the Registrar that the trust known as Mehdibaug found- 
ed in Nagpur in 1891 and its properties which were and are admittedly in 
possession of and managed by the appellant was a public trust. As required by 
s. 5(2) of that Act the Registrar directed that a proclamation in respect of 
the said application should be published in the next issue of Madhya Pradesh 
Gazette. The inquiry held by the Registrar ended in an order dated November 
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11, 1955 whereby he held that the trust was not a public trust. Though the 
Registrar gave his aforesaid finding he did not cause an entry thereof to be 
made in the register maintained by him under the Act. On November 1, 1956 as 
a result of the reorganisation of States, Vidarbha was merged in the then Bom- 
bay State. The Bombay Legislature thereafter passed the Bombay Public Trusts 
(Unification Amendment) Act, 1959 and by a notification dated February 1, 
1961 passed thereunder the Bombay Public Trusts Act, 1950 was extended to 
‘the Vidarbha area. On March 2, 1962, respondents Nos. 2 to 5 filed an appli- 
tion under s. 19 of the Bombay Act, 1950 before the Assistant Charity Commis- 
sioner for an inquiry as to whether ‘the said trust was a public trust. 
The appellant contended that since the trust was already declared not 
to be a public trust under the M.P. Act the Assistant Charity Commissioner 
was precluded from holding the inquiry under the Bombay Act. On September 
6, 1962, the Assistant Charity Commissioner rejected that contention. There- 
upon the appellant filed the aforesaid petition in the High Court. The High 
Court as stated above dismissed the petition holding that the Assistant Cha- 
rity Commissioner had jurisdiction to hold the inquiry. It is this order which 
is impugned in this appeal. 

In view of the controversy between the parties as to the effect of certain 
provisions of the Bombay Act, 1950 and the M.P. Act of 1951 it becomes 
necessary to briefly notice some of the relevant provisions of the two Acts. 
Section 2(4) of the M.P. Act defines ‘‘public trust’’ as meaning an express 
or constructive trust for a public, religious or charitable purpose and includes 
a temple etc. or any other religious or charitable endowment and a society 
formed for a religious or charitable purpose. Sub-section (5) of that section 
defines ‘‘register’’ as meaning a register maintained under sub-s. (2) of s. 8 of 
the Act. Section 3(2) provides that the Registrar should maintain a register 
of publie trusts and such other books and registers and in such form as may 
be prescribed. Section 4 provides for the registration of public trusts and lays ' 
down that the working trustee of every public trust should apply to the Regis- 
trar for its registration by an application in which certain particulars therein 
mentioned have to be set out. Section 5 provides that on receipt of such an 
application or upon an application made by any person having interest in a 
public trust or on his own motion, the Registrar shall make an inquiry in the 
prescribed manner for ascertaining amongst other things whether the trust in 
question is a public trust. Sub-section (2) of s. 5 as aforesaid provides for 
giving a public notice of the inquiry proposed to be made inviting all persons 
interested in the public trust under inquiry to prefer objections, if any, in 
respect of such trust. Under s. 6 the Registrar on completion of the inquiry 
has to record his findings with reasons therefor as to the matters set out in 
s. 5(4) and under s. 7(/) he has to cause entries to be made in the register in 
accordance with his findings and has to publish on the notice board of his office 
the entries so made. Sub-section (2) of s. 7 reads as under: 


“The entries so mado shall, subject to the provisions of this Act and subject to any change 
ecorded under any provision of this Act or a rule mede thereunder, be final and conclusive.” 
Section 8 provides that any working trustee or person having interest in a 
public trust or any property found to be trust property, aggrieved by any 
finding of the Registrar under s. 6 may, within six months from the date of 
the publication of the notice under sub-s. (J) of s. 7, institute a suit in a civil 
Court to have such finding set aside or modified. Sub-section (3) provides that 
on the final decision of the suit, the Registrar shall, if necessary, correct the 
entries made in the register in accordance with such decision. 


It is clear from the provisions of s. 8 that though the entries made by the 
Registrar are final and conclusive that finality is subject to the decision of the 
Court in a suit challenging the findings of the Registrar. The cause of action 
for such a suit is thus the finding of the Registrar and not the entry. It is 
manifest that s. 7 requires the making of the entry and its notification in order 
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that the findings given by the Registrar are recorded and are given publicity 
so that an aggrieved party whether he is a working trustee or a person inte- 
rested in the trust may file a suit within the prescribed time. Under s. 35 
of the Act the State Government framed rules prescribing inter alia for the 
maintenance of certain registers. Under the Act and the said Rules the Regis- 
trar had to maintain four registers, viz., (1) a register of public trusts, (2) a 
register of the properties of public trusts, (3) a register relating to immovable 
properties belonging to the trusts and (4) a register of decisions of Courts re- 
lating to public trusts. These being the only registers prescribed either under 
the Act or the said rules there was no obligation on the Registrar to maintain 
any other register or book. 


The Bombay Act, 1950 defines a public trust to mean an express or construc- 
tive trust for either a public, religious or charitable purpose or both and 
includes a temple, a math, a waqf, a dharmada or any other religious or chari- 
table endowment and a society formed either for a religious or charitable pur- 
pose or for both and registered under the Societies Registration Act, 1860. 
Section 18 provides for registration of public trusts and is substantially in the 
same terms as s. 4 of the M.P. Act. Section 19 similarly provides for an in- 
quiry for ascertaining the matters set out therein which are again in the same 
terms as in s. 5 of the M.P. Act. Though the definition of the public trust in 
the Bombay Act is not exactly in the same terms as that in the M.P. Act the 
contents of both are substantially the same. In any event it is not the case 
of the respondents that that which is not a public trust or a property belonging 
to a publie trust under the M.P. Act has been made a public trust or a pro- 
perty belonging to such trust under the Bombay Act. The inquiry under both 
the Acts and ite scope are, therefore, the same. Section 86 of the Bombay Act 
inducted in the Act by Bombay Act VI of 1960 contains both repeal and saving 
clauses. Under sub-ss. (Z) and (2) read with Bombay Act VI of 1960 the M.P., 
Act of 1951 stands repealed. Sub-section (3) which is a saving provision pro- 
vides that the repeal or cessation of the Acts under sub-ss. (J) and (2) shall not 
in any way affect: 

“(a) anything duly done or suffered under the laws hereby repealed or ceasing to apply 
before the said date ; 

(b) any right, title, interest, obligation or liability already acquired, accrued or incurred 
before the gaid date under the laws hereby repealed or ceasing to apply ; 

(0) any legal proceedings or remedy in respect of such right, title, hereby repealed or ceasing 
to apply ;” 

Two contentions were raised by the appellant in the High Court in support 
of his petition. First, that the Registrar under the M.P. Act having found 
that the trust was not a public trust and six months having expired from the 
date of his finding that finding became final, that a right within the meaning 
of cl. (b) of s. 86(3) of the Bombay Act vested in the appellant and that, 
therefore, the Assistant Charity Commissioner was not competent to reopen 
that finding and start an inquiry abrogating his said right and (2) that it 
was obligatory on the Registrar to make an entry im the register of publie trusts 
maintained by him and that since he had not made such an entry the inquiry 
held by him was not completed; that that being so the inquiry was a pending 
proceeding saved by s. 86(3) and therefore the only remedy which respondents 
Nos. 2 to 5 had was to proceed in that proceeding by calling upon the Registrar 
to make and notify such entry and if necessary to file a suit under s. 8 of the 
M.P. Act challenging that finding. The High Court rejected both these con- 
tentions. The High Court held that the M.P. Act did not confer any finality 
on the Registrar’s finding and that under that Act finality attached to an entry 
made by the Registrar in the register of publie trust. It also held that when 
the Registrar’s finding was a negative one it was not incumbent on him to 
make any entry as the only register he was enjoined upon to maintain was the 
one prescribed by the Act. The rules made under the Act not having pre- 
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scribed any other register or book and the only register prescribed by the Act 
being the register of public trusts it was not obligatory upon him to enter a 
finding that the trust in question was not a public trust. No such entry having 
been made no right under s. 86(3) of the Bombay Act vested in the appellant 
which would bar a fresh inquiry under the Bombay Act. The High Court 
further held that there being no obligation on the Registrar to make such a 
negative entry it could not be said that the proceeding before him was a 
pending proceeding saved under s. 86(3). No finality therefore was given to 
the finding of the Registrar that the trust was not a public trust. As regards 
the suit under s. 8 of the M.P. Act, the High Court held that on a true inter- 
pretation of ss. 5, 6, 7 and 8 of that Act the suit contemplated was a suit for 
the purpose of correcting an entry made by the Registrar and that no such 
entry having been made no such suit lay and consequently respondents Nos. 
2 to 5 could not have filed a suit under that section. 

As aforesaid the preamble of the M.P. Act shows that the Act was enacted 
to regulate and to make better provision for the administration of public, re- 
ligious and charitable trusts in the then State of Madhya Pradesh. With that ` 
end in view s. 5 of that Act provides for an inquiry to be held by the Registrar 
for ascertaining among other things whether a trust under inquiry is a public 
trust or not. A publie notice of such an inquiry was provided for under 8. 
5(2) in order to enable persons interested in such trust to participate therein. 
Sections 6 and 7 enjoin upon the Registrar to record his finding. Such a find- 
ing may either be that the trust is a public trust or it is not. Section 7(/) 
enjoins upon him to cause entries to be made in the register ‘‘in accordance 
with the findings recorded by him under section 6”, and he is to publish the 
entries when made in the register. The register prescribed no doubt is a regis- 
ter of public trusts. If the finding of the Registrar is that a particular trust is 
not a public trust, does he not have to make an entry of his finding in the 
register or has he to make an entry in that register only when his finding is a 
positive one that the trust is a public trust? It will be noticed that there is 
nothing in s. 7(/) to show that he is required to make an entry only if the 
finding is in the affirmative. On the other hand, sub-s. (/) of s. 7 expressly 
provides that he shall cause entries to be made in accordance with the findings 
recorded by him under s. 6. Section 6 shows that he has to record his findings 
and the reasons therefor whatever the findings are, whether in the affirmative 
or in the negative. Since entries under s. 7(J) are to be made in accordance 
with such findings, either positive or negative, it follows that entries have to 
be made irrespective of whether the trust is found to be a public trust or not. 
To say that he is required to make an entry of a finding only if the finding is 
that the trust is a public trust would be contrary to the express language of 
ss, 6 and 7 and would unnecessarily curtail the language and the scope of the 
two sections. This construction is also supported by s. 8. Under that section 
though it is the entry made under s. 7 which has been given finality a right 
of suit is conferred on both the working trustee and all persons having interest 
in the trust or any property belonging to it and who is aggrieved ‘by any 
finding’. The section no doubt provides that such a suit has to be filed within 
six months from the date of the publication of the entry. But that provision 
is clearly one fixing limitation. That does not mean that the suit is to set 
aside the entry. The section in so many terms states that such a suit would be 
to set aside the finding given by the Registrar and where such a finding is set 
aside the Registrar has to correct the entry made in the register in accordance 
with his findings. The cause of action for such a suit thus is the finding and 
not the entry which is merely consequential. It is, therefore, not right to say 
that a suit cannot be filed unless the Registrar has made the entry. The Legis- 
lature, besides, could not have left the right to file a suit on the mercy of the 
Registrar who may or may not make the entry. It is equally not correct to 
say that the Registrar has not to make an entry if his finding is in the negative. 
Suppose the Registrar in a given case gives his finding that the trust in ques- 
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tion is not a public trust and does not make an entry on the ground that the 
register maintained by him is the register. of public trusts and not of trusts 
which are not public trusts. What is a person interested in the trust or its 
properties to do if he is aggrieved by that finding? Does it mean that he has 
no remedy by way of suit? That surely cannot be the meaning to be given to 
ss. 7 and 8. If the making of the entry is the condition precedent for such a 
suit thus is the finding and not the entry which is merely consequential : it is pre- 
cisely to avoid such a result that the section provides in explicit language that 
any person, aggrieved by the finding and not the entry, has a right to file 
a suit and to have such a finding set aside, whether the finding is positive or 
negative. There is nothing in s. 8 which restricts the right of a suit in cases 
where the finding is in the affirmative. If that was so giving a right to sue 
to a person interested in the trust would be superfluous as he would never be 
aggrieved by a finding that the trust is a public trust. The High Court was, 
therefore, in error when it held that the Registrar was not obliged to make the 
entry as his finding was in the negative. In our view, reading ss. 5, 6, 7 
and 8 of the M.P. Act it is clear that the Registrar is enjoined upon to make 
an entry in the register of public trusts irrespective of whether his finding is 
in the affirmative or in the negative. For the entry he has to make is the entry 
‘in accordance with his finding’’ whatever that finding is. 

As regards the second contention urged before it, the High Court observed 
that if it was obligatory on the Registrar to cause an entry to be made in the 
register even if the finding was negative, the fact that he had not made such 
an entry would not deprive the appellant of his right and in that event it 
would have held that the proceeding before the Registrar was still pending and 
respondents Nos. 2 to 5 would in that case have to have recourse to the M.P. 
Act. But the High Court on the ground that there was no obligation on the 
Registrar to make the entry rejected this contention. Let us see whether there 
was justification in the contention that the inquiry is still pending and that 
respondents Nos. 2 to 5 have to proceed under that Act and not under s, 19 
of the Bombay Act. 

Mr. Desai for the appellant relied on sub-s. (3) of s. 86 and urged that all the 
three sub-cls. (a), (b) and (c) apply to the present case. He urged that the 
inquiry before the Registrar was a thing duly done under the M.P. Act and 
was, therefore, saved, that the Registrar’s finding had become final on the 
expiry of six months from the date of that finding and its finality vested a 
right in the appellant which is saved by the sub-section and lastly that the 
legal proceeding, that is the enquiry, was still pending and inspite of the 
cessation of the M.P. Act was saved. He contended that a fresh inquiry, 
therefore, could not be held as the proceeding before the Registrar was still 
pending and the competent authority to proceed with it was the Registrar and 
not the Assistant Charity Commissioner. The Assistant Charity Commissioner 
was, therefore, precluded from holding the impugned inquiry. Mr. Chatterjee, 
on the other hand, argued that no right can be said to have accrued to the appel- 
lant as no finality attached to the Registrar’s finding an entry of that finding 
not having been made by the Registrar. There was also no question of any 
legal proceeding being saved as the proceeding saved is the one in respect of 
a right, title or interest vested in a party. Therefore, sub-cls. (b) and (e), 
according to him, would not in any case apply. As regards sub-cl. (e) he 
argued that the inquiry before the Registrar was over so soon as he gave his 
finding and therefore that inquiry also cannot be said to have been saved. 

The words ‘‘anything duly done’’ in sub-cl. (a) are very often used by the 
Legislature in saving clauses such as we have in s. 86(3). Section 6 of the 
General Clauses Act, 1897 also provides that unless a different intention appears 
the repeal of an Act would not affect anything duly done or suffered thereunder. 
The object of such a saving clause is to save what has been previously done 
under the statute repealed. The result of such a saving clause is that the pre- 
existing law continues to govern the thing done before a particular date from 
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which the repeal of such a pre-existing law takes effect. In Universal Imports 
Agency v. Chief Controller of Imports & Exports! construing the words 
‘things done’’ used in para. 6 of the French Establishments (Application of 
Laws) Order, 1954, this Court held that on a proper interpretation the expres- 
sion ‘‘things done’’ was comprehensive enough to take in not only the things 
done but also the effect of the legal consequences flowing therefrom. The in- 
quiry held by the Registrar under the M.P. Act was indisputably ‘‘a thing 
duly done’’ under that Act. The inquiry and its result having been saved by 
s. 86(3) (a) they continue to be governed by the M.P. Act inspite of its ceasing 
to apply in Vidarbha. As we have already held it was obligatory on the 
Registrar to have made an entry of his finding in the register of public trusts 
maintained by him under that Act though the finding was that the trust was 
not a public trust. If any one was aggrieved by that finding he could have 
made the Registrar to cause an entry to be made and thereafter file a suit to 
set aside the finding and have the entry corrected. Respondents Nos. 2 to 5 
would he such persons as they claim to be interested in the trust and are 
therefore persons aggrieved by that finding and interested in challenging it. 
The contention that that inquiry was completed is not correct because the Re- 
gistrar had yet to make the entry of his finding which he was bound to make 
under s. 7 of that Act. That being the position, the inquiry is saved by sub-cl. 
(a) of s. 86(3) and it is still pending and is governed by the M.P. Act. In 
the result a fresh inquiry under the Bombay Act while the proceeding under 
the M.P. Act is still pending was not competent and the Assistant Charity 
Commissioner was precluded from entertaining it. In this view it is not neces- 
sary to consider Mr. Desai’s contention that cls. (b) and (c) also apply to 
the present case. Mr. Chatterjee however drew our attention to a decision 
of the High Court of Bombay in Ramlal Kaluram v. Charity Commissioner.2 
That decision cannot assist the respondents as the effect of a saving clause 
such as we have in s. 86(3) or in the Bombay General Clauses Act was not con- 
sidered there and the question of the proceeding being a pending one was 
neither raised nor considered. For the reasons aforesaid it is not possible to 
sustain the order passed by the High Court dismissing the petition. 


We, therefore, set aside the order, allow the appeal and make the petition 
absolute. The respondents will pay the costs of the appellant both here and 
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tendering rent before institution of suit in case covered by s. 12(3)(a)—Whether tenant can 
claim protection from eviciton under 8. 12(1). 
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Bacuawat J. The question arising in this appeal by special leave is whether 
in a case falling under sub-s. (3)(a) of s. 12 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 (Act No. LVII of 1947), a tenant 
can claim protection from eviction by showing his readiness and willingness 
to pay the arrears of rent before the date of the institution of the suit. The 
appellant’s husband was a tenant of a flat. The rent was in arrears for a 
period of more than six months. On December 22, 1956, the landlord served 
a notice on the tenant demanding the rent. The tenant neglected to pay the 
rent within one month of the notice. On January 11, 1957, he died. On Febru- 
ary 4, 1957, the appellant sent the arrears of rent to the landlord by money 
order, but the landlord refused to accept the payment. On February 5, 1957, 
the landlord instituted the present suit for eviction of the appellant. The trial 
Court decreed the suit. The appellant filed a revision application before the 
Bombay High Court, but this application was dismissed by the High Court. 


It is to be noticed that the rent was in arrears for a period of more than 
six months, The tenant neglected to make payment of the arrears of rent 
within one month of the service of the notice by the landlord under sub-s.(2) 
of s. 12. The rent was payable by the month, and there was no dispute re- 
garding the amount of the rent. The case was, therefore, precisely covered by 
sub-s. (3)(a) of s. 12. Nevertheless, the appellant submitted that as she was 
ready and willing to pay the rent before the institution of the suit, she could 
claim protection under sub-s. (J) of s. 12. She submitted that the decided 
cases support this contention. In Mohanlal v. Maheshwari Mills Ltd.,1 P. N. 
Bhagwati J. held that even in a case falling under sub-s. (3)(a), a tenant 
could, by paying or showing his readiness and willingness to pay the arrears 
of rent before the institution of the suit, claim protection from eviction under 
sub-s. (J). A similar opinion was expressed by a Division Bench of the Gujarat 
High Court in Ambalal v. Babaldas.2 The judgment under appeal dissented 
from the view expressed by the Gujarat High Court. The Bombay High Court 
held, and, in our opinion, rightly, that in a case falling under sub-8. (3) (a), 
the tenant could not claim protection from eviction by showing his readiness 
and willingness to pay the rent before the institution of the suit. 


Sub-section (/) of s. 12 imposes a general restriction on the landlord’s right 
to recover possession of the premises so long as the tenant pays or is ready 
and willing to pay the rent and observes and performs the other conditions of 
the tenancy. Sub-section (2) of s. 12 imposes the further restriction that no 
suit for recovery of possession on the ground of non-payment of rent shall be 
instituted by the landlord until the expiration of one month after a notice in 
writing demanding the rent. Sub-section (3) (a) provides for the consequences 
which will follow where the rent is payable by the month, there is no dispute 
regarding the amount of the rent, the rent is in arrears for a period of six 
months or more, and the tenant neglects to make payment within one month 
of the service of the notice under sub-s. (2). In such a case, the tenant cannot 
claim any protection under sub-s. (Z), and the Court is bound to pass a decree 
for eviction. At the material time, sub-s. (3)(@) of s. 12 read: 


“Where the rent is payable by the month and there is no dispute regarding tho amount of 
standard rent or permitted increases, if such rent or increases are in arrears for a period of six 
months or more and the tenant neglects to make payment thereof until the expiration of the 
period of one month after notice referred to in sub-section (2), the Court may pass a decree for 
eviction in any such suit for recovery of possession.” 

The word ‘‘may’’ in this sub-section has the effect of ‘‘shall’’. In Bhaiya 
Punjalal Bhagwanddin v. Dave Bhagwatprasad Prabhuprasad,® this Court held 
that where the requirements of sub-s. (3)(@) were satisfied, the Court was 
bound to pass a decree for eviction. The section has now been suitably amend- 


1 (1962) ITI G.L.R. 574, at pp. €18 to 620, 3 [1963] 3 8.0C.R. 312. 
2 (1962) IMI G.L.R. 625, at p. 644. 
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ed, and the word ‘‘shall’’ has been substituted for the word ‘‘may’’ by Maha- 
vashtra Act No. XIV of 1963. 

If the conditions of sub-s. (3)(a@) are satisfied, the tenant cannot claim any 
protection from eviction under the Act. By tendering the arrears of rent after 
the expiry of one month from the service of the notice under sub-s. (2), he 
cannot claim the protection under sub-s. (J). It is immaterial whether the 
tender was made before or after the institution of the suit. In a case falling 
within sub-s. (3) (a), the tenant must be dealt with under the special provisions 
of sub-s. (3) (a), and he cannot claim any protection from eviction under the 
general provisions of sub-s. (J). 

The landlord is vested with the right to recover possession of the premises if 
the rent is in arrears for a period of six months or more, ‘‘the tenant neglects 
to make payment thereof until the expiration of the period of one month after 
notice referred to in sub-section (2)’’, and the other conditions of sub-s. (3) 
are satisfied. This right cannot be defeated by showing that the tenant was 
ready and willing to pay the arrears of rent after the default, but before the 
institution of the suit. In effect, the appellant asks us to rewrite the section 
and to substitute in it the following conditions: ‘‘the tenant neglects to make 
payment thereof until the date of the institution of the suit.’’ It is not 
possible to rewrite the section in the manner suggested by the appellant. 

The appellant’s case fell precisely within sub-s. (3)(a@) and she could not 
obtain immunity from eviction by tendering the rent before the institution of 
the suit. 

The appeal is dismissed with costs. 

Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 





Before Mr. Justice Abhyankar and Mr, Justice Deshmukh, 
RASHTRIYA MILL MAZDOOR SANGH v. STATE OF MAHARASHTRA.* 


Bombay Relief Undertakings (Special Provisions) Act (Bom. XOVI of 1958), Secs. 3, 4—Bombay 
Industrial Relations Act (Bom. XI of 1947), Secs. 42, 46, 116—O.P. and Berar Industrial 
Disputes Settlement Act (XXIII of 1947), Secs. 31, 32—Notification declaring industrial 
undertaking a relief undertaking—Subsequent notifications merely renewing periods during 
which undertaking to be treated as relief undertaking—Agreement becoming applicable to under- 
taking after date of notification declaring undertaking a relief undertaking— Whether Government 
can suspend such agreemens, 

Once a declaration is made under s. 3 (1) of the Bombay Relief Undertakings (Special 
Provisions) Act, 1958, the undertaking becomes a relief undertaking and is entitled to 
enjoy the benefit that may accrue to it as a result of action taken by the State Government 
in exercise of its powers under s. 4 of the Act. Subsequent notifications which merely 
renew the periods during which the undertaking is to be treated as a relief undertaking, do 
not give a fresh cause of action to the Government so as to relieve it of the inhibition placed 
on its powers of suspending the agreements, awards, settlements or standing orders which 
may bave become applicable to the undertaking after the date of the notification iesued 
under s. 3(1) of the Act; in other words, after the State Government took a decision and issued 
notification declaring the industrial undertaking to be a relief undertaking for the first time. 

The point of time referred to in s. 4 (1) (a) (i$) of the Bombay Relief Undertaking (Special 
Provisions) Act, 1958, is the date of acquisition or taking over of the undertaking or pay- 
ment or guarantee of financial assistance which may be provided to it by or with the approval 
of the State Government, and this must necessarily refer to the first time when such loan, 
guarantee or assistance was given or approved of by the State Government, 
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Tue facts are stated in the judgment. 


K. H. Deshpande and C. G. Madkholkar, for the petitioners. 
M. N. Chandurkar, Assistant Government Pleader, for respondent No. 1. 
M. N. Phadke, for respondent No. 2. 


ABHYANKAR J. This petition under arts. 226 and 227 of the Constitution 
challenges the validity of the notification dated October 7, 1965, issued by the 
State Government of Maharashtra that in relation to respondent No. 2, which 
is a relief undertaking, an agreement dated November 7, 1964, between res- 
pondent No. 2 and the Rashtriya Mill Mazdoor Sangh, Nagpur, relating to the 
payment of dearness allowance should be suspended. They also challenged 
the notice issued by the Factory Manager of respondent No. 2 on October 9, 
1965, as ultra vires and unauthorized exercise of powers by respondent No. 2. 
We may mention that the petitioners challenged the provisions of the Bombay 
Relief Undertakings (Special Provisions) Act, 1958, but that challenge has 
not been pressed and no arguments were addressed before us with respect to 
that relief. 

In order to understand the grievance of the petitioners certain facts are 
necessary to be stated. 

Petitioner No. 1 is a registered trade union. It has also been recognized as 
a recognized union under the provisions of the C.P. and Berar Industrial 
Disputes Settlement Act, 1947, having been so recognized under the provisions 
of that Act while it was operative in this area. The Bombay Industrial Rela- 
tions Act, 1946, has now been made applicable to this region from May 1, 1965 
and petitioner No. 1 claims that it is a representative of the employees and a 
representative union also within the meaning of the Bombay Industrial Rela- 
tions Act, 1946. Petitioner No. 2 is an employee working in the Mills of res- 
pondent No, 2 and is directly affected by the notification and the notice chal- 
lenged in this petition. Respondent No. 2 is a textile mill called Model Mills, 
It is a public limited company doing the business of manufacture and sale of 
textile products in this city. On July 18, 1959, the Government of India passed 
an order under the Industrial Development and Regulation Act, 1951, by which 
it appointed an authorized controller in respect of respondent No, 2 Mills. 
Later on the State of Maharashtra issued a notification on March 25, 1960, in 
exercise of its powers under ss. 3 and 4 of the Bombay Relief Undertakings 
(Special Provisions) Act, 1958. Under clause (a) of that notification the 
Government declared that the Model Mills, to which a loan had been provided 
by the State Government, shall be conducted to serve as a measure of unemploy- 
ment relief for a period of one year commencing from March 25, 1960 to March 
25,1961, and the undertaking should be taken over as relief undertaking thereof. 
By clause (b) of the notification the Government directed that in relation to 
the said relief undertaking of respondent No. 2 for the period of one year 
certain provisions of the C.P. and Berar Industrial Disputes Settlement Act, 
1947 and Chapter V-A of the Industrial Disputes Act, 1947, shall not be 
applied, and the undertaking shali be exempt from those provisions during the 
period mentioned in that notification. 

Subsequent to this notification the Government of Maharashtra has been 
issuing periodical notifications continuing to treat respondent No. 2 as a relief 
undertaking. We have been supplied with copies of such notifications issued 
on March 8, 1961, April 4, 1961, January 13, 1962, March 29, 1962, September 
19, 1962, March 25, 1963, March 25, 1964, March 9, 1965, and September 23, 
1965. The net result of exercise of powers under ss. 3 and 4 of the Relief 
Undertakings Act is that respondent No. 2 is continued as relief undertaking 
and is continued to be exempted from several provisions of the statutes men- 
tioned in the notifications from time to time. 

A dispute between the textile Mills in the then State of Madhya Pradesh on 
the one part and the employees of the said textile mills in the State was refer- 
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red for adjudication to an industrial tribunal at Nagpur and the Tribunal, 
which was presided over by Mr. Justice Mangalmurti of the Nagpur High 
Court gave an award on several matters in respect of which the dispute had 
arisen. One of such matters was regarding the claim for dearness allowance 
and the Award which was passed on September 15, 1948 makes a provision 
for payment of dearness allowance to textile workers ‘at a uniform rate linking 
the payment to the Nagpur index number. A copy of the relevant portion of 
the Award in respect of the claim for dearness allowance has been filed and it 
shows that under the Award the scale of dearness allowance was increased 
from 1.5 to 1.15 per point rise of index. There are other provisions regu- 
lating the method of calculation ete. Respondent No. 2 as one of the textile 
mills in the State was a party to the dispute and it is bound by the award. 

It is common ground that subsequently an agreement was reached between 
the mill-owners of Madhya Pradesh including respondent No. 2, and recogniz- 
ed unions of textile mill workers in this region, on September 7, 1953, under 
which the rate of payment of dearness allowance was revised. Under this 
agreement, all employees of the textile mills were to be paid dearness allow- 
ance at the rate of 1.2 per worker per day instead of the then basis 1.15 per 
point rise in three monthly moving average of the official cost of living index 
of Nagpur over the figure of August 1939. While this provision relating to 
the payment of dearness allowance was in force, respondent No. 2 was declared 
as a relief undertaking in 1960 after the Government of India appointed a Con- 
troller under the notification dated September 15, 1959. An agreement was 
again entered into between the Model Mills i.e. respondent No. 2, and the 
union registered as a recognized union under the C.P. and Berar Industrial 
Disputes Settlement Act, 1947, on November 7, 1964. This agreement was as 
a result of notice of change given by employees under s. 32(/) of the C.P. 
and Berar Industrial Disputes Settlement Act, 1947, served by the union of 
employees on respondent No. 2. It appears the demand was in respect of revi- 
sion of percentage of dearness allowance applicable to local textile workers of 
Nagpur in view of the rising cost of living index of prices, Under this agree- 
ment it was agreed that the employees working in the undertaking shall be 
paid dearness allowance at the rate of 1.29 pies per day per point rise in the 
official consumers’ cost of living index number beyond 100. The rate became 
payable from August 1, 1964, and the agreement which was to come into force 
immediately was to remain in force for a period of two years from the date of 
the signing of the agreement. Term No, 4 of the agreement also recites that 
during the time the agreement was in force the parties shall not raise any 
dispute in respect of the rate of dearness allowance. 

While this agreement was in subsistence, the State Government first issued 
a notification on September 23, 1965, purporting to exercise its powers under 
ss. 8 and 4 of the Bombay Relief Undertakings (Special Provisions) Act, 1958. 
Under this notification the period of continuance of respondent No. 2 as a 
relief undertaking was extended for a period of one year from September 25, 
1965 to September 25, 1966, to be conducted as a measure of unemployment 
relief, Similarly, the undertaking continued to be exempt from the provisions 
of Chapter VA of the Industrial Disputes Act, 1947. 

Soon thereafter, the State Government issued another notification amending 
the earlier notification dated September 23, 1965. That notification is as follows: 


‘t NOTIFICATION 
Industries and Labour Department, Sachivalaya, Bombay-32, dated 7th October 1968. 


Bombay Relief Under- No. BHU-1065/123219-Lab-I-Whereas by Government 

taking (Special Provisions) Notification, Industries and Labour Department 

Act, 1958. No. BHU-1065/123219/LAB (I), dated the 28rd Sept- 
ember 1965, the Government of Maharashtra has— 


(a) declared under section 3 of the Bombay Relief Undertakings (Special Provisions) Act, 
1958 (Bom, XCVI of 1958) (hereinafter referred to as ‘the said Act’) that the industrial under- 
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takings called ‘the Model Mills, Nagpur, Limited; Nagpur’, to which a loan has been provided by 
the State Government (hereinafter referred to ‘the said. relief undertaking’), shall, for a further 
period of one year, commencing on the 26th day of September 1965 and ending on the 25th day of 
September 1966 (both days inclusive), be conducted to serve as a measure of unemployment relief 
and 

(b) directed under section 4 of the said Act that the provisions of Chapter VA of the In- 
dustrial Disputes Act, 1947 (XIV of 1947) shall not apply in relation to the said relief under- 
taking in respect of the period of one year and that the said relief undertaking shall be exempt 
from the aforesaid provisions; 

And whereas, the Goverment of Maharashtra is of the opinion that the provisions of sub- 
section (1) of section 42, clauses (ai), (i), (ii) and (iii) of sub-section (2), and sub-sections (3), (4) 
and (5) of section 65 of the Bombay Industrial Relations Act, 1946 (Bom, XI of 1947) (so far as 
they relate to change in the terms of the Award or, as the case may be, Agreement applicable to 
the gaid relief undertaking, relating to payment of dearness allowance) shall not also apply in 
relation to the said relief undertaking in respect of the periods for which it continues as such; 
end the said relief undertaking shall be exempt from the eforesaid provisions in respect of such 

iods; 

sah And whereas, the Government of Maharashtra is also of the opinion that the Award No, XI 
dated the 15th September 1948 of the Industrial Tribunal, Nagpur, and the agreement dated the 
Ith November 1964 (registered on 20th November 1964) between the Model Mills, Nagpur, 
Limited (U.A.0.), Nagpur, and the Rashtriya Mill Mazdoor Sangh, Nagpur, so far as the Award 
and the Agreement relate to payment of dearness allowance in the seid undertaking, shall be 
suspended in operation in respect of the period for which the industrial undertaking continues 
to be a relief undertaking; and any right, privilege, obligation or liability arising from non-payment 
of dearness allowance as stipulated under the said Award and the agreement shall not be enforce- 
able in respect of such periods; 

Now, therefore, in exercise of the powers conferred by section 4 of the said Act, the Govern- 
ment of Maharashtra hereby directe 

(i) that the provisions of sub-section (i) of section 42, clauses (ai), (i), (ii), and (iii) of sub- 
section (2), sub-sections (3), (4) and (5) of section 45 of the Bombay Industrial Relations Act, 1946 
(so far as they relate to change in the terms of the Award or as the case may be, the Agreement 
applicable to the said relief undertaking, relating to payment of dearness allowance) shall not 
apply in relation to the said relief undertaking in respect of the period for which it continues 
as such; and the said relief undertaking shall be exempt from the aforesaid provisions in respect 
of such period; 

(ii) that in relation to the said relief undertaking and in respect of the period for which 
tho said relief undertaking continues as such under sub-section (2) of section 3 of the said Act, 
the Award No, XI, dated the 15th September 1948 of the Industrial Tribunal, Nagpur, and the 
Agreement dated the 7th November 1964 between the Model Mills, Nagpur Limited (U.A.C,), 
Nagpur, and the Rashtriya Mill Mazdoor Sangh, Nagpur, so far as they relate to payment of 
dearness allowance in operation and any right, privilege, obligation and liability arising from non- 
payment of dearness allowance as stipulated under the said Award or Agreement shall nob be 
enforceable in respect of the said period; 
and for that purpose amends, with effect from the Ist day of October 1965, Government 
Notification, Industries and Labour Department No, BHU. 1065/123219/Lab. (I), dated the 
28rd September 1965, as follows namely :— 

In the said notification, in the operative part contained in the third paragraph for the word 
‘and’ at the end of sub-paragraph (a) and sub-paragraph (b) the following shall be substituted, 
namely -— 

(b) directa that in relation to the said relief undertaking and in respect of the period for 
which it continues as such, the provisions of Chapter VA of the Industrial Disputes Act, 1947 
(XIV of 1947) and the provisions of sub-section (i) of section 42, clauses (ai), (i), (ii) and (iii) of 
sub-section (2), and sub-sections(3), (4) and (5) of section 46, of the Bombay Industrial Relations 
Ast, 1948 (Bom, IX of 1947) (so far as they relate to change in the terms of the Award or, as the 
case may be, the Agreement applicable to the said relief undertaking, relating to payment of 
dearness allowance) shall not apply; and the said relief undertaking shall be exempt from the 
said provisions; and 

_(c) directs further that in relation to the said relief undertaking and in respect of the 
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period for which it continues as such the Award No. XI, dated the 15th September 1948 of the 
Industrial Tribunal, Nagpur, and the-Agreement dated the 7th November 1964 between the 
Alodel Mills Nagpur Limited (U.A.C.), Nagpur, and the Rashtriya Mill Mazdoor Bangh, Nagpur, 
so far as they relate to payment of dearness allowance in the said undertaking shall be suspended 
in operation, 
By order and in the name of the Governor of Maharashtra, 
B. V. Laud 
Under Secretary to Government," 


„By this amending notification the State Government exempted certain pro- 
visions of the Bombay Industrial Relations Act, 1946, from being applicable 
to respondent No. 2 undertaking in so far as they relate to the terms of the 
Award or the Agreement applicable to the said undertaking relating to the 
payment of dearness allowance in respect of the period for which the under- 
taking was to be continued as a relief undertaking. The Government also sus- 
pended the operation of the Award dated September 15, 1948, and the agree- 
ment dated November 7, 1964, so far as they relate to the payment of dearness 
allowance by the respondent undertaking. In order to bring about these exemp- 
tions, it will be seen, the notification purports to effect the amendments from 
a date prior to the date of the notification i.e. from October 1, 1965. In other 
words, the notification is made effective retrospectively. 

After this notification was issued by the Government, the Model Mills put 
up a notice on October 9, 1965, informing the employees that it has decided that 
every employee should be paid by way of dearness allowance Rs. 3.17 NP per 
head per day from the month of October. The notice also refers to the fact 
that for the month of September the employees were to be paid at the rate of 
Rs, 4.17NP per head per day and that payment would be carried out thongh 
the payment was to be made in October. The notice thus revises the rate of 
payent of dearness allowance per head per day retrospectively from October 

, 1965. 

"The petitioners challenge the validity as well as the legality of this notice also. 

With regard to the notification issued by the State Government suspending 
the operation of the agreement dated November 7, 1964, the petitioners’ con- 
tention is that the State Government had no such power to suspend the ope- 
ration of an agreement which had been entered into between respondent No. 2 
Mills and their employees after respondent No. 2 was declared a relief under- 
taking, and the notification is thus ultra vires of the powers of the Government. 
They also contend that the power of suspending the agreement could not be 
exercised retrospectively so as to make the suspension effective from a date 
prior to the date of the notification. As regards the validity of the notice issu- 
ed by respondent No. 2 fixing a new rate for payment of dearness allowance, 
the contention of the petitioners is that whereas under the subsisting agree- 
ment in respect of the payment of dearness allowance between respondent No. 2 
and the employees the payment of dearness allowance is linked with the cost 
of living index and related to it, the notice fixes the dearness allowance at a 
fixed rate and delinks it from the cost of living index with which it is inti- 
mately connected. Their further contention is that the notice reduces the rate 
of payment of dearness allowance contrary to the agreement dated November 
7, 1964, which is binding between the parties as it has not been terminated. 
Another objection to the notice is that the notice gives effect to the revision 
of the rate affected by the notice, from a date prior to the date of the notice 
and is made to operate retrospectively which respondent No. 2 had no power to 
do in any case. 

The petitioners also challenge the action of the State Government in issuing 
the notification, and of the Mills in issuing the notice dated October 9, 1965, as 
mala fide and not justified by the circumstances at all. 

In resisting the petition respondent No. 2 which alone has filed a return, has 
urged that the notification issued by the Government on October 7, 1965, 80 
far as it suspends the agreement dated November 7, 1964, has merely the effect 
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of suspending in fact the Award dated September 15, 1948 as amended from 
time to time. As there could be no objection to the suspension of the Award 
in exercise of the powers under s. 4(1)(a) (ii) of the Bombay Relief Under- 
takings (Special Provisions) Act, 1958, it is contended that the power has 
been validly exercised and could not be challenged. It is also urged that the 
issuing of the notification dated September 23, 1965, by which the period during 
which the undertaking is to be conducted as a relief undertaking, is extended, 
amounts to a fresh declaration in respect of the undertaking, and inasmuch as 
the agreement dated November 7, 1964 was an agreement entered into prior 
to the date of this notification dated September 23, 1965, the State Government 
could validly exercise its powers under s. 4(/) (a) (ii) of the Relief Undertak- 
ings Act, even in respect of the agreement dated November 7, 1964. Regarding 
the challenge of retrospectivity given to the efficacy of the notification, the 
respondents point to the provisions of sub-s. (2) of s. 4 of the Bombay Relief 
Undertakings (Special Provisions) Act, 1958, which, according to them, expressly 
give power to the State Government to issue a notification under s. 4(/) with re- 
trospective effect the only condition being that the retrospectivity need not be 
anterior to the date of the first declaration under s. 3(7) of the same Act. Both 
the respondents have denied that either the notification or the notice was issued 
without bona fides i.e. actuated by any ulterior or irrelevant consideration. 
As regards the notice issued by respondent No. 2 on October 9, 1965, it is 
sought to be defended on two grounds. If the agreement dated November 11, 
1964 is validly suspended by the notifications dated October 7, 1965, then, 
according to their line of reasoning, respondent No. 2 would have the power 
to effect a change in the mode of payment of the dearness allowance in spite 
of the agreement dated November 7, 1964, or the Award dated September 15, 
1948. The second defence as to the action of the respondent is that by virtue 
of the exemptions from the operation of s. 42(/), cls. (at), (4), (ti) and (at) of 
sub-s, (2), and sub-ss. (3), (4) and (5) of s. 46 of the Bombay Industrial Rela- 
tion Act, 1946, respondent No. 2 is relieved from any obligation to give a 
notice of change or the penal consequences of making a change in violation of 
a registered agreement or an award. In other words, the contention is that 
the State Government having excluded respondent No. 2 from the operation 
of the provisions of these sections as stated in the notification dated November 
7, 1965, respondent No. 2 is free to ignore the agreement dated November 7, 
1964, or even to commit a breach of the same and fix dearness allowance as 
found suitable to it because there is no longer any obligation to give a prior 
notice to effect such a change in respect of the payment of the dearness allow- 
ance, nor do sub-ss. (2), (3), (4) and (5) of s. 45 of the Bombay Industrial 
Relations Act come in the way of respondent No. 2 in effecting a change in 
contravention of the terms cf the registered agreement dated November 7, 
1964. It is, however, conceded that if the agreement dated November 7, 1'964 
is held not to be validly suspended and to be in operation, then the notice dated 
October 9, 1965, would not be effective to authorise respondent No. 2 in with- 
holding payment of the dearness allowance to the employees from October 1, 
1965 to October 8, 1965, i.e. till the notice was actually issued. In other words, 
the effect of the notice would only be prospective and would not be retrospective 
if the notice is to be upheld only on the basis of the second contention raised in 
respect of the notice. ; 
‘We may dispose of the contention of the petitioners regarding the action of 
respondent No. 1 being mala fide. This plea is founded on the averments made 
in paras. 12 to 14 of the petition. A scrutiny of these averments would show, 
however, that there is no specific allegation that the Government of Maba- 
rashtra has acted mala fide or was actuated by malice as understood in law in 
issuing the impugned notification. A general statement is to be found in para. 
14 of the petition that the Government of Maharashtra has also issued the 
impugned notification ‘under these circumstances.’ We are unable to construe 
this vague reference to ‘‘these circumstances’’ as an adequate plea necessary 
B.L R10 
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to found a charge of mala fides against the Government. We also fail to see 
how any charge of mala fides could be laid at the door of respondent No. 2 
merely on the allegation of the petitioners that respondent No. 2 has made 
large profits or that the statement in the notice about piling up of their stock 
is not correct. The general allegations made regarding the profits alleged to 
have been earned by respondent No. 2 during the peak period or about: the 
position of the stocks have been denied and would require an investigation 
before any claim of mala fides could be said to be satisfactorily established. 
We are not at all satisfied that the petitioners have made out a case or that 
they are right in challenging the notification or the notice impugned in this 
petition on this ground of male fides. 

Section 4(1) (a)(ii) of the Bombay Relief Undertakings (Special Provisions) 
Act, 1958, reads as follows: 


“4, (4) Notwithstanding any law, usage, custom, contract, instrument, decree, order, award, 
submission, settlement, standing order or other provision whatsover, the State Government may, - 
by notification in the Offictal Gazette, direct that— 

(a) in relation to any relief undertaking and in respect of the period for which the relief 
undertaking continues as such under sub-section (2) of section 8... 

(##) all or any of the agreements, settlements, awards or standing orders made under any of 
the laws in the Schedule to this Act, which may be applicable to the undertaking immediately 
before it was acquired or taken over by the State Government, or before any loan, guarantee 
or other financial assistance was provided to it by, or with the approval of, the State Government, 
for being run as a relief undertaking, shall be suspended in operation, or shall, if so directed by the 
State Government, be applied with such modifications as may be specified in the notification...” 

We have mentioned above that the notification under s. 3(/) of this Act was 
issued by the State Government for the first time on March 25, 1960, and that 
notification declared that the industrial undertaking called the Model Mills, to 
which a loan had been provided by the State Government, shall, for a period 
of one year commencing on March 25, 1960 and ending on March 25, 1961, be 
conducted to serve as a measure of unemployment relief. There is thus no doubt 
that the declaration was made by the State Government by this notification 
because the State Government had provided the Model Mills a loan. In exer- 
cise of its powers under sub-s. (2) of s. 3 the period during which the under- 
taking was to be treated as such has been renewed from time to time as we 
have already pointed out. The latest of such notifications was issued on Sep- 
tember 23, 1965. The learned counsel for respondent No. 2 filed an application 
before us for permission to amend the return to point out that an additional 
loan was paid to the Model Mills on August 5, 1965. We have allowed this 
amendment, but we do not accept the contention based on it. The learned 
counsel for respondent No. 2 wanted to contend that inasmuch as a fresh loan 
was supplied on August 5, 1965, the power to suspend the agreement under 
s. 4(1) (a) (it) could be utilized in respect of the agreement prior to advance 
of his fresh loan, We do not think this contention has any merit at all. The 
point of time referred to in s. 4(J)(a@)(%) is the date of acquisition or taking 
over of the undertaking or payment or guarantee of financial assistance which 
may be provided to it by or with the approval of the State Government, and 
this must necessarily refer to the first time when such loan, guarantee or assist- 
ance was given or approved of by the State Government. Once a declaration 
is made under s. 3(/) of the Act, the undertaking becomes a relief undertaking 
and is entitled to enjoy the benefit that may accrue to it as a result of action 
taken by the State Government in exercise of its powers under s. 4. But the 
subsequent notification which merely renewed the period during which the 
undertaking is to be treated as a relief undertaking, does not give a fresh 
cause of action to the Government so as to relieve it of the inhibition placed 
on its powers of suspending the agreements, awards, settlements or standing 
orders which may have become applicable to the undertaking after the date 
of the notification issued under s. 8(/) of the Act; in other words, after the 
State Government took a decision and issued notification declaring the indus- 


1986.] BASHTRIYA MILL ETC. SANGH V. STATE (à.C.J.}—Ábhyankar J. 147 


trial undertaking to be a relief undertaking for the first time. We are also 
unable to accept the construction sought to be put by the learned counsel for 
the respondents on the provisions of s. 4(1) (a)(ii), suggesting that the agree- 
ment, settlement, award or standing orders referred to in this sub-clause really 
means the original awards, agreements, standing orders as may be amended 
from time to time, whatever the amendment may be and whenever it may be 
made. Apart from the fact that it is not possible to construe the agreement 
dated November 7, 1964 as merely an amendment to anything previously sub- 
sisting, even by an amended award, if entered into after the declaration under 
8. 8(1) of the Act, the Government will have no power to order its suspension 
and the reason is obvious. Once an undertaking comes under the protection of 
the Act, it is ordinarily not conceivable that fresh agreement will be enter- 
ed into without regard to the capacity and financial position of the undertaking 
itself. If with open eyes an undertaking after it is declared as a relief under- 
taking enters into agreement or submits to an arbitration and an award is 
passed, it does not appear to be the intention of this law to give a further 
protection to such undertaking even in spite of the agreement or award solemnly 
entered into after the undertaking is declared as a relief undertaking and had 
full protection of the Government under the different provisions of the Act. 

The text of the agreement entered into on November 7, 1964, between res- 
pondent No. 2 and its employees has been filed by the petitioners. The agree- 
ment came to be entered into after a notice of change was given by the employees 
under s. 32(7) of the C.P. and Berar Industrial Disputes Settlement Act 
which was then operative. According to the scheme of that Act, after notice 
of change was given an agreement must have been negotiated and ultimately 
resulted in an agreement dated November 7, 1964. That agreement makes no 
reference to the Award of 1948 and that is for the obvious reason that after 
the award of 1948 there was an agreement between the textile mills and their 
employees in this region, effected on September 7, 1955, whereunder the rate 
of dearness allowance was revised from 1.1 pies to 1.2 pies per worker per day 
and was linked with the cost of living index. There is no reference to the 
agreement dated September 7, 1955, in the agreement dated November 7, 1964. 
The agreement fixed a term of two years during which it was to remain in force 
from the date the agreement was to come into force i.e. from August 1, 1964. A 
perusal of the agreement therefore does not show that it is in any sense an 
amendment of the Award or operates on any previously existing agreement 
as such. This was a fresh agreement between the parties arrived at upon a 
notice of change demanded by the employees, and, therefore, outside the powers 
of the Government for suspending such agreement under s. 4(/) (a) (#) of the 
Act, There is yet another reason why in our opinion any agreement or award 
entered into after the relief undertaking is declared as such is not intended 
to be included within the powers of the Government and it is that the right 
of the employees to give a notice of change is kept intact. This right is given 
under the Bombay Industrial Relations Act under s. 42(2), and was also avail- 
able to the employees under the C.P. and Berar Industrial Disputes Settlement 
Act under s. 32. 

A careful reading of all the notifications issued by the Government under 
s. 8 read with s. 4 of the Bombay Relief Undertakings (Special Provisions) 
Act, in respect of respondent No. 2 will show that whereas the application of 
s. 81 of the C.P. and Berar Industrial Disputes Settlement Act has been ex- 
empted, there has never been an exemption of the applicability of s. 32 
of the C.P. and Berar Industrial Disputes Settlement Act. It could not 
be the policy of the Government, in exercise of its powers under s. 4(/) (a) (+) 
of the Bombay Relief Undertakings Act, to shut the door of negotiations in 
respect of the demands initiated by the employees of respondent No. 2. The 
agreement dated November 7, 1964, is a conversion of such demands into a 
negotiated settlement with the employees of respcndent No. 2 who had initiated 
it by a notice under s. 32(7) of the O.P. and Berar Industrial Disputes Set- 
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tlement Act. It is, therefore, clear that even after an undertaking is declared 
as a relief undertaking under s. 3(Z) of the Relief Undertakings Act the door 
is kept open for the employees of the undertaking to obtain a change in con- 
ditions of service by a notice of change, to have negotiations, and, if possible, 
an agreement. This is consistent with the policy of securing peace in industry 
and peaceful settlement of differences between the employer and the employees. 
We are, therefore, satisfied that the State Government had no power to suspend 
the agreement dated November 7, 1964, and to that extent the notification issued 
is ultra vires of the powers of the Government. We must, therefore, strike down 
a reference to the agreement dated November 7, 1964 in the notification dated 
October 7, 1965 as unauthorized and illegal. 


Once it is held that the agreement dated November 7, 1964 is subsisting, 
action could not be taken by respondent No. 2 to revise unilaterally the rate of 
dearness allowance payable to the employees in defiance of the agreement dated 
November 7, 1964. But it is contended that such a right has been revived in 
favcur of respondent No. 2 because respondent No. 2 is relieved of the obliga- 
tions imposed by the provisions of s. 42(/) of the Bombay Industrial Relations 
Act or by other provisions of s. 46, namely, sub-ss. (2), (3), (4) and (5) of 
the section. The argument is put this way. Under the Industrial law an em- 
ployer intending to effect a change in respect of industrial matter specified in 
Schedule II is required to give a notice of such intention in the prescribed 
form. Among other matters mentioned in Schedule IT, item 9 refers to wages 
including the period and mode of payment. ‘‘Wages’’ have been defined in 
s. 8(39) of the Act as meaning remuneration of all kinds, capable of being 
expressed in terms of money and payable to an employee in respect of his 
employment or work done in such employment and include any bonus, allow- 
ances (including dearness allowance), reward or additional remuneration. There is 
no doubt that dearness allowance is included in the definition of ‘‘wages’’, and 
if a change is made with regard to the payment of dearness allowance, ordi- 
narily an employer would be required to give a notice of change under s. 42(J). 
Such a notice is now not required to be given because s. 42(/) does not apply 
to respondent No. 2 i.e. relief undertaking. It is also claimed that the conse- 
quences of makiag a change in contravention of the terms of settlement, award 
or an agreement are penal, and under s. 106 of the Bombay Industrial Relations 
Act any employer who makes a change which is declared by the Labour Court 
as illegal, is held liable to conviction, punishable with a fine which may extend 
tc Rs. 5,000. This penal consequence will follow for disobeying the injunction 
in sub-s. (3) of s. 40 that no employer shall make any change in contravention 
of the terms of a settlement or award. Inasmuch as, the argument runs, the 
relief undertaking has been completely exempted from the operation of sub- 
ss. (2), (3), (4) and (5) of s. 46 of the Act, the employer must be considered 
free to make a change in contravention of the terms of the settlement or award. 
It is on this plea of exemptions given to respondent No. 2 from the provisions 
of s. 42(7) and sub-ss. (2), (3), (4) and (5) of s. 46 that respondent No. 2 
justifies the issue of a notice dated October 9, 1965. We do not think this 
contention is well founded at all. 


A careful perusal of the notification dated October 9, 1965, so far as it directs 
that certain provisions namely, s. 42(1), sub-ss. (2), (3), (4) and (5) of s. 46 
shall not apply in relation to the relief undertaking i.e. respondent No. 2, 
in respect of the period mentioned in this notification, will show that the exemp- 
tion is neither absolute nor general. The exemption from the applicability of 
these provisions is limited and restricted in so far as it relates to a change 
in the terms of the award or the agreement applicable to the relief undertaking. 
Reference to the award and the agreement must be understood as referring 
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to the Award dated September 15, 1948 and the agreement dated November 7, 
1964, relating to the payment of the dearness allowance, to which in terms it 
refers. It is obvious that the State Government directed exemption from the 
applicability of these specified provisions of the Act because it considered that 
it had the power under s. 4(/)(a)(#%) of the Bombay Relief Undertakings 
(Special Provisions) Act to suspend the operation not only of the Award of 
1948 but also of the agreement dated November 7, 1964. If the agreement 
dated November 7, 1964, could not have been suspended, as we have held it 
cannot be suspended by the State Government, the ancillary right of exemption 
from the provisions of s. 42(7) and sub-ss. (2), (3), (4) and (5) of s. 46, 
relating to this agreement are also not available to the relief undertaking. The 
first notification limits the exemption from the operation of these provisions of 
the law in so far as it relates to the agreement of November 7, 1964, and even 
in respect of this agreement to the portion regarding the payment of dearness 
allowance. As we have held that the provisions of the agreement continue to 
be binding between the parties, it must follow that the undertaking cannot 
claim exemptions from the provisions of the Act relating to the agreement. 

Apart from this position it appears to us that exemption from the operation 
of s. 42(/) is a general exemption in respect of any notice of change that is 
required to be given in an industrial matter. But so far as the binding effect 
and continuance of obligation in respect of the agreement or settlement of awards 
are concerned, there is a special provision in the Bombay Industrial Relations 
Act, and s. 116 deals with it. Under s. 116 of the Act a registered agreement 
or settlement or award shall cease to have effect on the date specified therein, 
and if no such date is specified therein, on the expiry of the period of two 
months from the date on which notice in writing to terminate the agreement 
has been given. Under sub-s. (6) a special right is conferred on either parties 
to a registered agreement, settlement or award, under which, if the agreement 
is to remain in force for a period exceeding one year, a party may after a 
period of one year from the date of commencement terminate the agreement by 
giving two months’ notice in the prescribed manner. Thus, there is adequate 
provision under s. 116 for termination of subsisting agreement by the procedure 
indicated under s. 116. We are unable to interpret the exemption given to the 
relief undertaking from the applicability of s. 42(7) or sub-s. (2), (3), (4) and 
(5) of s. 46 of the Act as in any manner relieving it of its obligation under 
s. 116 of the Act. Section 116 of the Bombay Industrial Relations Act is an 
independent, separate and special provision which compels compliance with 
agreement, settlement or award by the parties during the period for which 
the agreement is to be effective, and also provides a machinery for terminating 
the agreement according to the procedure prescribed therein. The relief under- 
taking cannot, therefore, claim the right de hors s. 116 of the Bombay Indus- 
trial Relations Act and in violation of these provisions merely because it claims 
to have been relieved from the provisions of s. 42(1/) and sub-ss. (2), (3), (4) 
and (5) of s. 46 of the Industrial Relations Act. So far as exemption from the 
provisions of sub-ss. (2), (3), (4) and (5) of s. 46 of the Industrial Relations 
Act is concerned, it may be that the relief undertaking may not have to face 
the penal consequences of acting in violation of the injunctions or inhibi- 
tions of the several provisions of s. 46. But, so far as the liability or the duty 
to abide by the agreement and carry out the terms of the agreement voluntarily 
arrived at by the parties is concerned, the agreement created by s. 116 of the 
Industrial Relations Act cannot be negatived or cannot be suspended unila- 
terally by the relief undertaking. We must therefore hold that the notice 
dated October 9, 1965 was ineffective and illegal both because the agree- 
ment dated November 7, 1964 is in force and has not been validly sus- 
pended and also because the obligation of the undertaking cannot be ice 
by it on the basis of the alleged exemption from the operation of s. 42(/) 
sub-ss. (2), (3), (4) and (5) of s. 46 of the Bombay Relief Undertakings (Spe 
cial Provisions) Act. 
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Thus, the result is that the petition is allowed. The notification dated October 
7, 1965, so far as it purports to suspend the agreement dated November 7, 1964 
is liable to be quashed, and the notice dated October 9, 1965 given by respon- 
dent No. 2 refixing a new rate for payment of dearness allowance is also invalid 
and unauthorized and is hereby quashed. The petitioners are entitled to their 
costs from the respondents. 

Petition allowed. 


[NAGPUR BENCH] 


Before Mr, Justice Patel and Mr, Justioe Deshmukh. 


KRISHNARAO BAKARAMJI HADGE 
v 


THE STATE OF MAHARASHTRA.* 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs, 154, 149(9), 97, 9112), 93, 3, 
162—Order passed under 8, 91(2)}—Whether Co-operative Tribunal has revistonal jurisdiciion 
against such order—Order under 8. 91(2) made by Assistant Registrar with or without approval 
of Registrar—Revisional jurisdiction of State Government and Registrar, 

The words “any proceeding in which an appeal lies to it” in s. 149 (9) of the Maharashtra 
Co-operative Societies Act, 1960, as interpreted in relation to s. 97 of the Act, include only 
such orders as are made on merits atter the Registrar has referred the dispute to abrbitration 
and the Registrar, or his nominee or the board of nominees have decided the dispute on 
merits. It would also include cases where interlocutory orders are made under s, 95 of the 
Act. Therefore, under s. 149(9) of the Act, the Co-operative Tribunal has no revisional 
jurisdiction against an order under s. 91(2) of the Act, 

Where an order under s, 91(2) of the Act is made by the Assistant Registrar with the 
approval of the Registrar, then the revisional jurisdiction will lie to the State Government. 
Tf, however, the order is made by the Assistant Registrar without reference to the Registrar, 
then the revision application will lie to the Registrar. In every case, whether the revision 
lies to the State Government or to the Registrar must, if the standard of s, 152 of the Act is 
to be applied, depend upon whether the order was made with the approval or sanction 
of the Registrar, 


Tre facts appear in the judgment. 


H. W. Dhabe, for the petitioner. 
M. N. Chandurkar, Assistant Government Pleader, for respondent No. 1. 
B. 8. Deshpande, for respondent No. 4. 


PATEL J. This petition is filed challenging the decision of the State Gov- 
ernment by which it has refused to entertain the revision application filed by 
the petitioner. The short facts are that the petitioner was in the employment 
of respondent No. 4, Nagpur Vishal Grahak Sahakari Sanstha Ltd., as a sales- 
man. It seems during the audit, it was found that certain amount was not 
properly accounted for. Respondent No. 4, therefore, after making certain 
enquiry, charged the petitioner with the shortage and referred the dispute to 
the Deputy Registrar under s. 91 of the Maharashtra Co-operative Societies 
Act, 1960. In the present case, the Assistant Registrar, with delegated powers 
under s. 3 of the Act, exercised jurisdiction under s. 91 and held that a dispute 
existed which required to be decided under the provisions of the Act. He 
referred the matter to a nominee as provided by s. 93. This Court has 
held that before a decision is arrived at by the Registrar under s. 91 the 
person affected must be given a hearing, which the petitioner was not 
given. He filed a revision application to the State Government. The 
State Government in view of the decision of this Court directed the Re- 


*Decided, July 27, 1966. Special Civil Application No. 375 of 1068, 
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gistrar to hear the petitioner before deciding under s. 91 whether a dis- 
pute existed which required reference to an arbitrator. When the matter went 
before the Assistant Registrar again, the petitioner raised several issues, one 
of them being that the Assistant Registrar had no jurisdiction to deal with 
the matter. The Assistant Registrar decided all these points against the peti- 
tioner and held that a dispute did exist between respondent No. 4 and the peti- 
tioner. He nominated respondent No. 3 to hear the matter under the provisions 
of the Act and decide it. The petitioner filed a revision application before 
the State Government and the State Government, by order, dated May 25, 
1966, (annexure 8) intimated to the petitioner that the revisional jurisdiction 
of the State Government under s. 154 was shifted to the Co-operative Tribunal 
and that the Co-operative Tribunal had the ultimate power of entertaining an 
appeal against the order of a Registrar’s nominee. The petitioner challenges 
this order of the State Government. 

The matter involves a question of construction of s. 154 of the Co-operative 
Societies Act, 1960. It gives jurisdiction to the State Government and the 
Registrar to call for and examine the record of any enquiry or the proceedings 
of any other matter of any officer subordinate to them for satisfying themselves 
as to the legality or propriety of any decision or order passed and making such 
orders as they deem proper. An exception is created and that is ‘‘except those 
proceedings or matters referred to in sub-section (9) of section 149°’, Section 149 
provides for appeals, review and revision and occurs in Chapter XIII. It 
may be stated that appeals are really provided, not by s. 149 but by s. 97 
of the Act. Section 149 deals with the constitution of a Tribunal called ‘‘the 
Co-operative Tribunal’’ to exercise functions conferred on it by or under the 
Act. Section 97 is one of such sections which confers powers on the Tribunal 
of appeal and provides that 

“Any party aggrieved by any decision of the Registrar or his nominee or board of nominees 
under the last preceding section, or an order passed under section 96 may, within two months 
from tho date of the decision or order, appeal to the Tribunal”, 


Section 149(9) provides that 


“The Tribunal may call for and examine the record of any proceeding in which an appeal 
lies to it, for the purpose of satisfying itself as to the legality or propriety of any decision or 
order passed...” 


Section 97, which we have reproduced above, gives rights of an appeal against 
only limited number of orders. One is a right of appeal against an order 
made under s. 96 and the other is against an order made under s. 95. An 
order under s. 96 is made in a proceeding determined by the Registrar or by 
his nominee or board of nominees on merits, and an order under s. 95 is one 
relating to attachment before award and other interlocutory orders, If, there- 
fore, the words ‘‘any proceeding in which an appeal lies to it” have to be ` 
interpreted in relation to s. 97, it would appear to include only such orders 
as are made on merits after the Registrar has referred the dispute to arbitra- 
tion and the Registrar, or his nominee or the board of nominees have decided 
the dispute on merits. It would also include cases where interlocutory orders 
are made under s. 95. 

Mr. Chandurkar has raised an ingenious contention and it is that it is wrong 
to say that the word ‘‘any proceeding’’ means a proceeding which commences 
with the enquiry by the Registrar or his nominee under s. 96. According to 
him, the proceeding commences from the initial step taken under s. 91 by 
which a reference is made by either of the parties covered by that section to 
the Registrar in connection with a dispute. Section 91 requires that all dis- 
putes of the nature mentioned therein must be referred to the Registrar. Sec- 
tion 91(2) requires the Registrar to decide whether a dispute exists or not, 
and his decision is declared to be final. Thereafter, the Registrar either under- 
takes to decide the dispute himself or refers the dispute for decision to nominee 
or board of nominees under s. 98. Having regard to the precise terms in which 
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s. 97 is framed, as also the terms of ss. 91 and 93, it is impossible to regard 
each of the two stages in the settlement of a dispute between the parties, 
as one proceeding. Section 91(2) indicates a complete stage by itself at which 
the Registrar makes a decision as to whether a dispute between the parties 
exists or not. This decision is final and is not subject to any review. After 
he decides that there is a dispute between the parties, he undertakes to deter- 
‘mine the dispute on merits between them, or appoints nominees under s. 93. 
It is distinetly a different stage and a different proceeding which commences 
after his decision on the first proceeding and it is only a decision on merits 
given either by himself or by his nominee that is the subject-matter of an 
appeal. This procedure is, unlike the procedure where a tribunal of limited 
jurisdiction decides the initial questions in a proceeding which commences with 
the filing of a plaint and ends with the final order, entirely different. Under this 
Act, first the party makes a reference and the Registrar decides whether a dispute 
exists. Then commences the second proceeding on merits which is a judicial 
proceeding. It is impossible to hold that the proceeding commences with the re- 
ference of the dispute to the Registrar and ends with the decision on merits, either 
by the Registrar or by his nominee. In this view of the matter, it is impossible to 
hold that under s. 149(9), the Co-operative Tribunal has revisional jurisdiction 
against an order under s. 91(2). 

Both on behalf of respondent No. 4 and on behalf of the State, a contention 
is made that s.154 cannot be read to give concurrent jurisdiction to the Gov- 
ernment and the Registrar to revise orders of subordinate officers. The words 
are ‘‘The State Government and the Registrar may call for and examine the 
record of any inquiry or the proceedings of any other matter of any officer 
subordinate to them”. This is a compendious way of providing revisional 
powers and jurisdiction and it must be read in the light of the other sections 
to mean that the Government may examine the records of the proceedings or 
enquiry of the Registrar because he is its immediate subordinate and the Re- 
gistrar may call for and examine the record of enquiry of any officer subordinate 
to him. On behalf of the petitioner, it was contended ‘that s. 154 provides a 
concurrent jurisdiction and gives a litigant a choice of approaching, either the 
Registrar or the State Government in a case like the present. 

Section 3 provides for delegation of powers of the Registrar to any subordi- 
nate officer by the State Government, either by general or special order. It 
further provides that a person or persons so appointed to assist the Registrar 
and on whom any powers of the Registrar are conferred, shall work under the 
general guidance, superintendence and control of the Registrar. This section 
makes it clear that even if the Assistant Registrar is empowered to exercise 
the powers of the Registrar, even so the Assistant Registrar works under 
the guidance, superintendence and control of the Registrar himself. 
He is clearly, therefore, subordinate to the Registrar. It is not possible 
to contend that merely because the Assistant Registrar exercises the dele- 
gated powers of the Registrar, his order must be taken to be the order of the 
Registrar. Under the Act, all the duties are cast on the Registrar. There is no 
statutory duty cast on the Additional or Deputy Registrar or Assistant Regis- 
trar as such. In all these cases, therefore, where delegated powers are exercised, 
they are exercised by virtue of s. 3, and in many cases the powers exercised are 
powers of the Registrar. Even so, all these officers are subordinate to the 
Registrar as shown by s. 152 which provides the forum of appeal against the 
orders made by respective officers. Section 152(/) states that— 


“An appeal against an order or decision under sections 4, 9, 11, 12, 13, 14, 17, 18, 19, 21, 29, 
35, 78 and 105 shall lie,— 

(a) if made or sanctioned or approved by the Registrar, or the Additional or Joint Registrar 
on whom powers of the Ragistrar are conferred, to the State Government, 

(b) if made or eanctioned by any person other than the Registrar, or the Additional or 
Joint Registrar on whom the powers of the Registrar are conferred, to the Registrar.” 


In the present case, the order is made by the Assistant Registrar. If it is made 
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with the approval of the Registrar, then the revisional jurisdiction must, on 
the principles of this section, lie to the State Government, because, in that case, 
it becomes virtually the order of the Registrar. If, however, the order is made 
by the Assistant Registrar without reference to the Registrar, then the revision 
application will lie to the Registrar. In every case, whether the revision 
lies to the State Government or to the Registrar must, in view of s. 152 
depend upon whether the order was made with the approval or sanction of the 
Registrar. All are agreed before us that, in the present case, the order was 
passed by the Assistant Registrar on his own without the sanction or approval 
of the Registrar. In accordance with the principles laid down by us, the revi- 
sional jurisdiction will, therefore, be of the Registrar. 


Under the circumstances, it is impossible for us to direct the State Govern- 
ment to hear the revision. The petitioner may adopt such course as he is 
advised to take. There will be no order as to costs. 

Order accordingly. 


Before Mr, Justice Gokhale, 
UMEDMAL DEVJI OSWAL v. N. K. CHOPDA & CO.* 

Bombay Renis, Hetel and Lodging House Rates Coniral Act (Bom. LVII of 1947), Secs, 50, 2, 3— 
Appeals arising out of decrees or orders passed before coming tnto operation of Act—Whether 
such appeals governed by provisions of Act. 

The exception to the first proviso to s. 50 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, excepts from the proviso only execution proceedings and 
appeals, arising out of decrees or orders, passed before the coming into operation of the 
Act on February 13, 1948, and no others. Decrees which had already been passed before 
the Act had come into operation are not affected by the proviso and the proviso also excludes 
those appeals arising out of decrees or orders passed before the coming into operation of the 
Act, All subsequent proceedings, including appeals, are within the scope of the provisions 
of the Act, 

Shankarlal v. Pandharinath, Shah Bhojraj v. Subhash Ohandra,? Mahalinga Bandappe v. 
Venkatesh,’ Bhagwant Rambhau v. Ramchandra* and Smt. Parwatibai Dunichand v. Sanidas 
Takhiram, Mirchandant® referred to. 


C.E.A. No. 793 of 1963. 
V. M. IAmaye, for the petitioner. 
R. B. Andhyarujina, with 8. B. Gandhi with S. V. Tambvekar, for the 
opponent. ~ 
C.R.A. No. 870 of 1963. 


V. M. Inmaye, for the petitioner. 
K. J. Abhyankar, for the opponent. 


C.R.A. No. 1122 of 1963. 


A. T, Patil, for the petitioner. 
Y. N. Ganapule, for the opponent. 


QOKHALE J. A short but interesting question of law as to the true meaning 
and effect of the exception to the first proviso to s. 50 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947 (hereinafter referred to as ‘‘the 
Rent Act’’) arises in these three revision applications. The facts out of which 
the three revision applications arise are similar for all material purposes, and 
it would, therefore, be convenient to dispose them of by a common judgment. 


*Decided, February 16,1966. Civil Revision 4 (1952) 54 Bom L.R. 833. 


Applications Nos, 793, 870 and 1122 of 1963, 5 (1965) Second Appeal No. 7387of 1964, 
1 (1951) 63 Bom.L.R. 319, decided by Naik J., on December 14, 1965 
2 (1062) 64 Bom.L.R, 407, S.C. (Unrep.). 


3 (1987) 59 Bom L.R. 227. 
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The petitioners in all these revision applications are landlords and they had 
filed suits to recover possession of the suit premises from the respondents who 
were their tenants. In all these cases the trial Court had decreed the suits in 
favour of the landlords and had directed the respondent-tenants to deliver 
possession of the suit premises to the landlords. The tenants preferred appeals 
against the decrees made by the trial Court. The learned Assistant Judge, Ko- 
laba, heard all the appeals and accepted the contention made on behalf of the 
tenants that the suits were governed by the provisions of the Rent Act and 
the decrees made against them should be set aside. Consequently all these 
appeals were allowed and the suits filed by the petitioners-landlords were dis- 
missed. It is against the orders of the learned Assistant Judge, Kolaba, that 
the present three revision applications have been filed by the landlords. 

The position which is common to all the suits is that on the dates on which 
the suits were filed as well as on the dates on which the decrees for ejectment 
were made by the trial Court against the tenants, Parts II and ITI of the Rent 
Act were not extended to the area in which the suit premises were situated. By 
Notification No. BRA. 1861/28178-E dated June 5, 1962, issued by the Govern- 
ment of Maharasthra, in exercise of the powers conferred by sub-8. (2) of s. 6 
of the Rent Act, Part II of the Act was extended to some villages including the 
villages in which the suit premises are situated, with effect from the date of the 
notification and that Part was to apply to premises let for residence, business, 
trade or storage. Thus, Part II having been extended to these villages during 
the pendency of the appeals, a question was raised on behalf of the tenants, 
who were the appellants before the learned Assistant Judge, Kolaba, that the 
appeals must be decided on the basis that the suits were governed by the pro- 
visions of Part II of the Rent Act. This contention raised on behalf of the 
tenants found favour with the learned Assistant Judge and he held that the 
plaintiffs-landlords were not entitled to get possession of the suit premises mere- 
ly on the ground of determination of their respective leases by a valid notice 
to quit. He was of the view that the landlords had been unable to make out any 
ground on which the decrees for eviction against their tenants could be sus- 
tained, in view of the provisions of the Rent Act. It is the correctness or other- 
wise of this view of the learned Assistant Judge that has come for considera- 
tion in these revision applications. 

Before dealing with the contentions raised by the learned advocates for the 
Jandlords that the Rent Act did not apply to these suits, as Part IT was exten- 
ded by the State Government by notification of June 5, 1962, after the decrees for 
ejectment had been passed by the trial Court and during the pendency of the 
appeals, it would be convenient to refer to some of the provisions of the Rent 
Act which are relevant for deciding the question which arises in these revision 
applications. The Rent Act has been brought on the statute book to amend and 
consolidate the law relating to the control of rents and repairs of certain premi- 
ses, of rates of hotel and lodging houses and of evictions. Section 3 of the Rent 
Act provides that it shall come into operation on such dates as the State 
Government may, by notification in the Official Gazette, appoint in this behalf 
and that it shall remain in force upto and inclusive of March 381, 1968 and 
shall then expire. It is common ground that a notification under s. 3 was issued 
by the State Government and the date appointed for the Act to come into ope- 
ration was February 18, 1948. The Rent Act is in four parts. Part I provides 
for matters of a preliminary nature, such as, the extent, commencement and 
duration of the Act and exemptions, etc. Part IT, which is by far the most 
material part of the Act, deals with residential and other premises. Part III 
provides for hotels and lodging houses and Part IV contains miscellaneous 
provisions. We are not directly concerned in the present revision appli- 
cations with Part TII. Section 2 of the Act is as follows :— 

“2, (1) Parts I and IV of this Act shall extend to the Bombay area of the State of Maharash- 
tra. 
(8) Parts If and IIT shall extend respectively to the areas specified in Schedules I and IT 
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to this Act and shall continue to extend to any such area notwithstanding that the area ceases 
to be of the description therein specified. 

(8) The State Government may, be notification in the Oficial Gazette, extend to any other 
area any or all of the provisions of Part II or Part IIT or of both, 

(4) The State Government may, at any time by like notification, direct that any or all the 
provisions of Part II or Part III or of both, as the case may be, shall cease to extend to such area 
and on such date as may be specified in the notification; and on that date the said provisions shall 
cease to be in force in such area,” 


It is clear from this section that Parts I and IV of the Act will extend to the 
Bombay area of the State of Maharashtra forthwith’ on the Act coming into 
force. Similarly, in respect of areas specified in Schedule I and Schedule II of 
the Act, Parts II and III shall extend simultaneously with the coming into 
operation of the Act and shall continue to so extend to those areas notwith- 
standing that the area ceases to be of the description therein specified. With 
regard to areas which are not specified in Schedules I and II, the State Govern- 
ment has the power to extend the provisions of Part II or Part III or both, by 
a notification in the Official Gazette and the State Government .has also been 
given the power by a like notification to direct that any or all the provisions 
of Part IT or Part III or both shall cease to extend to such area. Section 50, 
which is in Part IV, is material and, to the extent relevant, is as follows :— 


“50. The Bombay Rent Restriction Act, 1939, and the Bombay Renta, Hotel Rates and 
Lodging House Rates (Control) Act, 1944, are hereby repealed : 

Provided that all suits and proceedings between a landlord and a tenant relating to the 
recovery or fixing of rent or possession of any premises to which the provisions of Part II apply 
«which are pending in any Court, shall be transferred to and continued before the Courts which 
would have jurisdiction to try such guits or proceedings under this Act or shall be continued in 
such Courts, as the case may be, and all the provisions of this Act and the rules made thereunder 
shall apply to all such suits and proceedings, 

Nothing in this proviso shall apply to execution proceedings and appeals arising out of 
decrees or orders passed before the coming into operation of this Act and such execution pro- 
ceedings and appeals shall be decided and disposed of as if this Act had not been passed :” 
The landlords placed reliance on these provisos of s. 50 in support of their 
contention that the appeals were pending when the notification extending Parts 
II and III of the Act was issued by the State Government and the appeals 
were, therefore, saved from the application of Parts II and III of the Act. The 
contention was that admittedly the decrees evicting the tenants had been 
made by the trial Court before the notification extending Parts II and III was 
issued and in fact the notification was issued after the appeals had been filed. 
Mr. Patil for the petitioner in Civil Revision Application No. 1122 of 1963 
placed reliance particularly on the exception to the first proviso and contended 
that, with reference to the areas in which the suit premises are situate, Parts 
JI and III had not come into operation before the decrees were passed and 
against which appeals had been filed by the tenants, and the appeals had, 
therefore, to be disposed of as if the Act was not in operation and Part II was 
not applicable to the suit premises. Prima facte it would appear that the ap- 
peals filed by the tenants before the Assistant Judge, Kolaba, were appeals con- 
templated to be excluded by the second proviso and Mr. Patil’s contention 
would then seem to have force. But the question is not so simple and easy to 
decide as it appears to be in the first instance, It would, therefore, be neces- 
sary to examine carefully the various arguments advanced by Mr. Patil in 
support of this contention. 

The first contention of Mr. Patil is that s. 50 is a repealing section and the 
main section only repeals the two enactments referred to therein, which were 
in force at the time of the repeal. In his submission, the provisos to the main 
s. 50 only qualified what the main section enacts. In other words, according to 
Mr. Patil, the proviso must be read as a proviso only to the substantive enact- 
ment and must be taken as making out only an exception to the repeal. The . 
argument in effect is that suits and proceedings between landlords and 
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tenants relating to the fixing of rent or recovery of possession were pending 
under the Bombay Rent Restriction Act, 1939, and the Bombay Rents, Hotel 
Rates and Lodging House Rates (Control) Act, 1944 (hereinafter referred 
to as ‘the 1989 Act’ and ‘the 1944 Act’ respectively) at the time of the repeal 
and it was only those suits which were sought to be brought under ihe Rent 
Act, as otherwise they would have proceeded under the law which was in force 
at the time when those suits were instituted. He pointed out s. 7 of the Bom- 
bay General Clauses Act and contended that that section would have applied 
and the suits under the 1939 Act and the 1944 Act would have continued but 
for the saving of those suits by the first proviso to s. 50. This argument would 
have had some substance if the proviso only qualified or created an exception 
to the enactment which is contained in the main s. 50. If the proviso, however, 
is not merely cne which qualifies or makes an exception to the main enactment 
but contains substantive rule of law, it cannot be interpreted to limit its scope 
only to the main section. On the face of it, the proviso refers to all pending 
suits and proceedings between a landlord and a tenant relating to the recovery 
or fixing of rent cr possession of any premises to which the provisions of Part 
II apply and also provides that these pending suits shall be transferred to and 
continued before the Courts which would have jurisdiction to try such suits or 
proceedings under the Rent Act. The substantive rule of law in the proviso is 
that after the transfer of the suits and proceedings all the provisions of the 
Rent Act and the rules made thereunder shall apply to such suits and proceed- 
ings. At the time when the repeal had effect there were suits and proceedings 
pending in Courts between landlords and tenants relating to the recovery or 
fixing of rent cr possession of any premises, which were not under the 1939 Act 
or the 1944 Act, and all such suits and proceedings were, in the terms of the 
proviso, sought to be transferred and were to be governed by the provisions 
of the Rent Act and the rules made thereunder. It is not necessary to dilate 
in any greater detail on this contention. In Shankarlal v. Pandharinath’ a 
Division Bench of this Court held that the main provisions of s. 50 of the Rent 
Act, which is merely a repealing section, do not fetter or limit or control the 
explicit or specific provisions contained in the proviso to the section, and the 
proviso cannot be legitimately read as confined only to those cases which fell 
within the purview of the repealed Acts, namely, the 1939 Act and the 1944 Act. 


Mr. Patil, however, relied on a judgement of the Supreme Court in Shah 
Bhojraj v. Subhash Chandra? and contended that the very same question was 
canvassed and the Supreme Court left this question open after stating that the 
arguments advanced before their Lordships were interesting and much could 
be said on both the sides. Having carefully seen the observations in this judg- 
ment, it does not appear to me that as to the nature and scope of the proviso 
the question was left open by their Lordships. The following are the relevant 
observations of the Supreme Court (p. 410): 

“The law with regard to provisos is well-settled and well-understood. Asa general rule, a 
proviso is added to an enactment to qualify or create an exception to what is in the enactment, 
and ordinarily, a proviso is not interpreted as stating a general rule. But, provisos are often added 
not as exceptions or qualifications to the main enactment but as savings clauses, in which cases 
they will not be construed as controlled by the section, The proviso which has been added to 
s. 50 of the Act deals with the effect of repeal, The substantive part of the section repealed two 
Acts which were in force in the State of Bombay, If nothing more bad been said, s. 7 of the 
Bombay General Clauses Act would have applied, and all pending suite and proceedings would 
have continued under the old law as if the repealing Act had not been passed, The effect of the 
proviso was to take the matter out of s. 7 of the Bombay General Clauses Act and to provide for 
a special saving.... The proviso here saves pending suits and proceedings, and further enacts 
that suits and proceedings then pending are to be transferred to the Courts designated in the Act 
and are to continue under the Act and any or allthe provisions of the Act are to apply to them,’ 
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This puts the matter beyond doubt and the first proviso to s. 50, cannot, there- 
fore, be regarded as merely qualifying or making an exception to the main 
enactment, s. 50, but it does contain substantive provisions relating to the law 
which would be applicable to suits transferred thereunder. The contention, 
therefore, that only suits under the 1939 Act and the 1944 Act were sought to 
be brought within the ambit of the proviso cannot be accepted. 

It was then contended that even assuming that the proviso was treated as 
substantive law, the question still remains as to which are the pending suits 
which come within the scope of the proviso. Mr. Patil says that only those 
suits which were pending at the time when s. 50 was enacted arc referred to 
in the proviso. He says that, apart from suits under the 1939 Act and the 
1944 Act, there were other suits between landlords and tenants relating to the 
recovery of rent or possession of premises and all these suits were to be trans- 
ferred under the proviso and were to be dealt with under the Rent Act. The 
argument proceeds that the proviso applies to suits which were then pending 
but it would not apply to suits which would be pending at a future date when 
Part I, for example, would be extended to some areas by the State Govern- 
ment in exercise of their powers under sub-s. (3) of s. 2 of the Rent Act. Now, 
Mr. Patil is right that this question also was argued before the Supreme Court 
in Shah Bhojraj’s case, referred to above, but was not decided. An argument 
was advanced on behalf of the landlord that even if the proviso was treated 
as substantive law, it must be taken to apply only to suits and proceedings 
pending at the time of the repeal, and, on the other hand, the contention on 
behalf of the tenants was that the effect of the proviso was much wider and 
it applied to such cases as would come within the words of the proviso when- 
ever Part II is extended to new cases. This contention was expressly left open 
by the Supreme Court and was not decided. In support of this contention, an 
interesting argument was advanced by Mr. Patil that on the language of s. 50 
itself the proviso could not be said to apply to suits which may be pending 
when Part II or Part III of the Act would be extended by the State Govern- 
ment in exercise of their powers under sub-s. (3) of s. 2 of the Act. He says 
that the language of the proviso refers to suits and proceedings to which ‘‘all 
the provisions of Part II apply’’. He points out that the reference in the pro- 
viso is to suits ‘‘which are pending in any Court”. This proviso, so far as 
these expressions are concerned, has been on the statute book from the begin- 
ning and Mr. Patil says that the Legislature referred only to the present tense. 
According to him, it referred to suits to which Part II applied at that time. 
Under sub-s. (2) of s. 2 of the Rent Act Parts II and III extend simultaneously 
with the Act coming into force to the areas specified in Schedules I and II. 
According to this submission, these were areas to which Part II applied in the 
beginning when the Act came into operation and if* any suits or proceedings 
in respect of such suits were then pending, they were sought to be covered 
by the proviso. As a logical consequence of this argument, Mr. Patil says that 
the appeals referred to in the exception to the first proviso, refer to these pend- 
ing suits and not to appeals which would be pending when Part II of the Act 
was extended later on so as to apply to certain other areas. In substance the 
argument is that the suits and proceedings included in the proviso were those 
really pending at the time and not to those which would be pending ‘potenti- 
ally’ at a future date. The matter, however, in my view, is not res integra. 
A similar question was considered by a Division Bench of this Court in Maha- 
linga Bandappa v. Venkatesh®. Mr. Justice Vyas, who delivered the judgment 
of the Division Bench, observed that under s. 50 of the Rent Act the suits which 
were pending at the date on which the provisions of Part II of the Act were 
applied to the suit premises would be governed by the Act, though at the date 
upon which the suits were filed the provisions of Part II were not applied 
to the suit premises. The judgment shows that Part II was made applicable 
to the suit premises in that case at a later date and Mr. Justice Vyas held that 
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the suits which were pending at the date of the issue of such notification were 
covered by the proviso. In view of this judgment of a Division Bench of this 
Court, any other consideration on this question is not open to me. 


The next argument is that even if suits pending at the time when Part I 
was extended by the State Government to an area may come within the scope 
of the proviso to s. 50, the exception to the proviso expressly takes out of its 
purview appeals arising out of deerees or orders passed before the coming 
into operation of the Act and that those appeals have to be decided and dis- 
posed of as if the Rent Act had not been passed. The contention is that the 
Act can be said to have come into operation in respect of the area in which 
the suit premises are situated only when the State Government by notification 
under s. 8 extended Part II to that area. Parts I and IV contain preliminary 
and miscellaneous provisions and Mr. Patil’s contention is that it is Part II 
which affords protection to the tenant and makes provision in respect of various 
matters regarding residential and other premises. Minus Part Il, says Mr. 
Patil, the other Parts are of no consequence for residential and other premises 
and the Act can be said to have come into operation only when Part II was 
extended to an area. The decrees for ejectment in the present cases were 
passed before Part II was extended to the area. Even the appeals had been 
filed before Part II was extended to the area and Mr. Patil says that under 
the exception to the first proviso these appeals were excluded from the appli- 
eation of the Act and had to be decided and disposed of as if the Act had 
not been passed. The learned Assistant Judge held that the expression ‘‘de- 
crees or orders passed before the coming into operation of this Act’’ in the 
exception to the first proviso was not the same as ‘‘deerees or orders passed 
before Part IT was applicable’’. He took the view that suits, which were pending 
at the time when Part II was extended by a notification under s. 3 to the area, 
came within the scope of the proviso, and the appeals, even though they were 
against the decrees or orders made before Part II was extended to the area, 
were not excluded by the exception to the proviso. Mr. Patil submits that this 
view of the learned Judge is erroneous. His contention is that the intention of 
the exception to the first proviso was to exclude appeals so that the appeals could 
proceed on the basis of the same law which applied before the decree or order in 
the suit was made and the mere intervention, at a subsequent date after the de- 
cree or order, of a notification extending Part II to the area would not affect the 
appeal at all. In other words, the coming into operation of the Act, according 
to Mr. Patil, is synonymous with the application of Part II of the Act and 
whenever a decree cr order is made before the application of Part II, any 
appeal against such decree or order would come within the exception to the 
first proviso to s. 50. After the Act was brought into operation on February 
18, 1948, it has undergone amendments by Bombay Act III of 1949. As s. 50 
originally stood, execution proceedings and appeals were expressly excepted 
from the proceedings referred to in the proviso. By Act III of 1949 the words 
“other than execution proceedings and appeals’? were deleted from the first 
proviso and the exception to the first proviso was inserted. The fact that before 
this amendment by Act III of 1949 the execution proceedings and appeals 
were expressly excepted would show that but for that exception proceedings 
would have included execution proceedings and appeals. The exception, how- 
ever, introduced the exclusion of appeals expressly provided for in exception 
itself. In Bhagwant Rambhau v. Ramchandra* Mr. Justice Gajendragadkar, 
as he then was, who delivered the judgment of a Division Bench of this Court, 
observed as follows (p. 838): . 

“,,.Besides, it has to be remembered that the original proviso to s. 50 as well as the subsequent 
amendment have expressly laid down that the provisions in the proviso would not apply to 
appeals and execution proceedings. This would be necessary only if the expression ‘suits and 
proceedings’ would ordinarily have included appeals and execution proceedings; if this expression 
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had not included appeals and execution proceedings it would have been superfluous to lay down 
that the provisions of the proviso would not apply to appeals and execution proceedings, There- 
fore, the words ‘suits and proceedings’ must be deemed to include appeals and execution proce- 
edings, and in that sense the new proviso must be held to apply to the decrees passed in appeal 
as much as to the decrees passed in the guits.” 


The learned Judge was, in the case before him, concerned with the interpreta- 
tion of s. 13 of Bombay Act III of 1949 and in that connection the Court had 
to construe the import of the expression ‘‘suits and proceedings’’ in the pro- 
viso to 8. 50. It would, therefore, appear to be beyond doubt that but for the 
exclusion made in the first proviso to s. 50, all appeals were included in the 
expression ‘‘suits and proceedings’’ in the first proviso. That is why by Bom- 
bay Act III of 1949, although the expression ‘‘other than execution proceed- 
ings and appeals’’ was deleted, a specifie provision was introduced by way 
of an exception to the first proviso excluding execution proceedings and appeals 
arising out of decrees or orders passed before the coming into operation of 
this Act. Since the appeals referred to in the exception are excluded from 
the scope of the proviso by way of an excepticn, the exception will have to be 
strictly construed and such appeals or execution proceedings as would be in- 
cluded in the main proviso cannot be taken out from it, unless the language 
of the exception warrants such exclusion. The expression ‘‘decree or orders 
passed before the coming into operation of this Act’’ would have to be inter- 
preted in this light, and as to what the expression ‘‘before the coming into 
operation of this Act’? means will have to be ascertained on an examination 
of the scheme of the Act. 

Sub-section (J) of s. 3, which is material, is as follows: ‘‘This Act shall 
come into operation on such date as the State Government may, by notification 
in the Official Gazette, appoint in this behalf.’’ Section 2 provides for the 
extent of the various Parts of the Act. As soon as the Act is brought into 
operation, by a notification under s. 3 by the State Government, Parts I and 
IV shall extend to the Bombay area of the State of Maharashtra. Similarly, 
Parts II and III shall simultaneously extend to the areas specified in Schedules 
I and II respectively. It is, therefore, logical that the simultaneous appli- 
eability of Parts I and IV to the Bombay area of the State of Maharashtra 
as well as of Parts II and III to the areas specified in Schedules I and 
II respectively can take place only if the State Government brings the Act into 
operation by appointing a date for that purpose. With regard to the other 
areas only Parts II and III of the Act have to be extended by a notification 
under s. 3 by the State Government. The State Government can even with- 
draw some areas from the applicability of Parts II and III, after once those 
Parts have been extended, by a subsequent notification, under sub-s. (4) of 
s. 2. It seems to me that, looking at this scheme of ss. 2 and 3 read together, 
the bringing into operation of the Act must precede the extension of its various 
Parts to the areas concerned as specified in s. 2. It would not be correct to 
say that the Act is not in operation till Parts II and III are not extended by 
the State Government to the other areas under sub-s. (3) of s. 2. Mr. Patil 
contends that Parts II and III being the most vital in respect of residential 
and other premises, mere notification by the State Government under s. 3 
has no meaning and the Act must, therefore, be said to have been brought in- 
to operation when these Parts are extended to these areas. It must be re- 
membered that the State Government has to exercise its powers to extend these 
Parts to other areas under sub-s. (3) of s. 2 of the Act and the State Govern- 
ment itself would not derive these powers unless the Act is in operation. The 
State Government may exercise these powers given to it, but this it can do 
only when the Act has been brought into operation. It appears to me, there- 
fore, that the extension of these Parts to areas specified in Schedules I and II 
or to the other areas by notifieation in the Official Gazettee issued by the State 
Government must follow and not precede the bringing into operation of the 
Act by the State Government under s. 3. The language of the exception to the 
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first proviso to s. 50 itself lends support to this interpretation of the expres- 
sion. Execution proceedings and appeals arising out of -decrees-or orders 
passed before the coming into operation of the Act are excepted and are re- 
quired. to be decided and disposed of ‘‘as if this Act had not been passed’. If 
the contention made on behalf of ihe petitioners is accepted, the expressions 
‘‘ passed before the coming into operation of this Act’’ and ‘‘as if this Act had 
not been passed’’ would have to be read as ‘‘passed before Part II is extended”? 
and ‘‘as if Part II had not been applied’’. From the scheme cf the Act, the inten- 
tion was to make the provisions of the Act applicable to all pending proceedings 
which included appeals also. The general exclusion of execution proceedings 
and appeals, as it existed prior to the deletion of these words from the proviso 
by Act III of 1949, was accompanied by the introduction of the exception to 
the first proviso. On a plain reading of the exception to the first proviso, it 
appears to me that the Legislature did not want to exclude anything other 
than what it expressly stated in clear words in the exception to the first pro- 
viso. And the intention which can be gathered from the language of the excep- 
tion is unambiguous, inasmuch as it excepts only execution proceedings and ap- 
peals, arising out of decrees or orders, passed before the coming into operation 
of the Act and no others. Decrees which had already been passed before the Act 
had come into operation were not affected by the proviso. Similarly, the object 
of the proviso also is to exclude those appeals arising out of decrees or orders 
passed before the coming into operation of the Act. Al subsequent proceed- 
ings, including appeals, were sought to be brought within the scope of the pro- 
visions of the Act. In any case, that is the only intention which can be gathered 
from the plain and clear language employed in the exception to the first proviso 
to s. 50. It is, therefore, dificult to accede to Mr. Patil’s contention that 
appeals arising out of decrees or orders passed after the Act came into opera- 
tion were also included in the exception to the first proviso. The view taken 
by the learned Assistant Judge, therefore, that the present decrees against 
which the appeals were pending before him, not having been passed before 
February 13, 1948, on which date the Act came into operation, were not cover- 
ed by the exception to the first proviso to s. 50 is correct. Under the circum- 
stances, it must be held that the appeals were governed by the provisions of 
the Rent Act and the rules made thereunder. 

I may mention that my attention was invited to a judgment for Mr. Justice 
Naik in Smt. Parwatibai Dunichand v. Santdas Takhtram Mirchandam.© It 
is true that Mr. Justice Naik was dealing with a case which was on facts identi- 
cal with the facts in the present revision applications. On a careful perusal 
of the judgment it appears that the learned Judge was called upon to consider 
whether appeals also were included in the scope of the first proviso to s. 50 
of the Rent Act, as appeals were a continuation of the suits. What was con- 
tended before him was that if a suit had come within the scope of the first 
proviso on the ground that it was pending when Part II of the Act applied 
to the area, the appeal, being a continuation of that suit, must also be taken to 
have been included within the scope of the first proviso. He held that normally 
an appeal would be regarded as a continuation of the suit, but there was noth- 
ing which prevented the Legislature from making an exception to this normal 
rule and by the exception to the first proviso the Legislature had made such 
an exception in respect of appeals. It does not seem that the attention of 
the learned Judge was drawn to the contention that the exception to the first 
proviso applied only to appeals against decrees or orders passed before the 
coming into operation of the Act, i.e. before the State Government exercised 
its powers of bringing the Act into operation under s. 3(/) of the Act. The 
date appointed in this case for bringing the Act into operation was February 
18, 1948, and the argument that the Act must be said to have come into opera- 
tion only on that date and not on the date on which Part II was extended to the 
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area by a notification under sub-s. (3) of s. 2 was not advanced before him 
and was, therefore, not considered by Mr. Justice Naik. As to the view taken 
by Mr. Justice Naik that the Legislature can provide for an exception to the 
normal rule that an appeal is a continuation of a suit, I respectfully agree. 
The only question is as to what exactly is the scope of the exception actually 
made by the Legislature in the exception to the first proviso. That question 
did not fall for Mr. Justice Naik’s consideration in this case. 

I may mention that in Civil Revision Application No. 793 of 1963, the suit 
in which the decree for ejectment was made against the tenant by the trial 
Court was on the ground of non-payment of rent and the tenaney was termi- 
nated by a notice to quit. The same was the position in the suit out of which 
Civil Revision Application No. 870 of 1963 has arisen. It was not contended 
on behalf of the petitioners in these revision applications that in view of the 
fact that Part IL was made applicable to the area during the pendency of the 
appeals prejudice was caused to the petitioners and that the learned Assistant 
Judge should have remanded these matters to the trial Court for disposal in 
accordance with law: I think that the learned advocates had no scope for 
such a contention on the facts out of which the revision applications had arisen. 
In the suit out of which Civil Revision Application No. 1122 of 1963 arises, it 
appears that in the notice to quit, which was given by the petitioner-landlord, 
he had stated that he wanted the suit premises for his own use. In the appeal 
which was filed by the tenant before the learned Assistant Judge also it was 
contended that in the event of the Court taking the view that Part II of the 
Rent Act applied to the appeal, the deeree for ejectment should be confirmed 
on the ground that the landlord required the suit premises for his own use. 
Mr. Patil, therefore, contended that the learned Appellate Judge should have 
remanded the matter back to the trial Court for disposal in accordance with 
law and, therefore, I should set aside the order of the learned Assistant Judge 
and send this matter back to the trial Court for disposal in the light of the 
provisions of the Rent Act. Now, if I had been satisfied that any real prejudice 
was caused to the tenant, I would have considered this contention made by 
Mr. Patil. An issue was framed in the trial Court as to whether the premises 
were reasonably and bona fide required by the plaintiff for his own use and 
occupation and, if so, to whom greater hardship would be caused if the decree 
was passed. In view of the fact that the trial Court had taken the view that 
the suit was not governed by the Rent Act, he considered this issue in the 
alternative and held that the plaintiff had failed to prove that the premises 
were reasonably and bona fide required by him for his own use and occupa- 
paticn. He also held that greater hardship would be caused to the landlord 
than to the tenant if a decree were passed against the tenant. The learned 
Assistant Judge was also called upon to consider whether on the evidence led 
in the suit decree for ejectment on the ground that the landlord required the 
suit premises for his own use and occupation should not be confirmed. The 
learned Assistant Judge has observed that the finding of the learned trial 
Judge as to the requirement of the plaintiff was in fact not challenged before 
him in appeal. Under the circumstances, no prejudice seems to have been 
eaused to the petitioner-landlord even in Civil Revision Application No. 1122 
of 1963, as both the Courts had considered this question of fact and had come 
to the conclusion that the landlord had not proved his bona fide requirement 
of the suit premises. 

In view of this, the orders made by the learned Assistant Judge in the appeals 
before him will have to be confirmed and the rules in these three revision ap- 
plications will have to be discharged. Under the cirenmstances of the case, there 
will be no order as to costs. 

Rules discharged. 


B.L.R.—11 
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Before Mr. Justice Nath, 


M/S. BRITISH INDIA GENERAL INSURANCE CO., LTD. 
v. 


SABANNA SABANNA.* 


Motor Vehicles Act (IV of 1939), Seca. 95, 96-—Workmen’s Oompensaiion Act (VIII of 1924), 
Sec. 23—Applicant-omployee injured when loading stones in motor truck belonging to employer 
—Applicant’s application for compensation—Notice issued to insurer and insurer denying 
liabslity—Insurer not added as party to proceedings before Commisstoner for Workmen's 
Compensation—Whether judgment against insured employer enforceable against insurer— 
Oompeitency of appeal by insurer against order of Commissioner, 

The applicant who was employed by the respondent for loading stones at a quarry while 
loading stones in a motor truck belonging to the respondent was severely injured on his 
log by @ stone which flew from the quarry where blasting operations were going on, As a 
result of the injury the applicant’s leg had to be amputated, The applicant filed an application 
for compensation before the Commissioner for Workmen’s Compensation against the res- 
pondent. A notice under s, 96 (2) of the Motor Vehicles Act, 1939, was issued to the insurer 
company with which the respondent had taken out a policy of insurance in relation to the 
use of the truck, The insurer appeared and put in a written-statement contending that 
it was not liable by reason of the fact that the accident was not in respect of the liabilities men- 
tioned ins, 95 of the Act and that the accident had taken place ins private place, The insurer 
was not added as a party to the proceedings, The Commissioner made an award in favour of 
the applicant and held the insurer liable to pay the sum awarded to the applicant, The 
insurer appealed. On the questions whether the judgment obtained against the respondent 
could be enforced against the insurer and whether the appeal filed by the insurer was 
competent as it was not added as a party to the proceedings before the Commissioner :— 

Held, that the liability so far as the applicant was concerned was not covered by the 
policy of insurance as required under s. 95 (1) (b) of the Act, inasmuch as none of the 
conditions mentioncd in the first part of the proviso to s. 95 (1) was fulfilled and, therefore, 
the judgment could not be enforced against the insurer, and 

that it was competent to the insurer to appeal against the order of the Commissioner by 
virtue of 8, 23 of the Workmen’s Compensation Act, 1923, read with s. 96 (2) of the Motor 
Vehicles Act, 1939, which places the insurer on the same footing as a judgment-debtor, 

Under s. 95 (2) (a) of the Motor Vehicles Aot, 1939, the upper limit of the liability arising 
under the Workmen’s Compensation Act, 1923, in respect of the death of, or bodily injury 
to, employees must be confined to the number of injured persons not exceeding six. There- 
fore, whatever the number of persons employed and whatever the number of persons who 
have actually suffered death or bodily injury, the liability in respect of death or injury 
does not extend beyond six persons, 


Tx facts are stated in the judgment. 


D. 8. Parikh and M. A. Mody, for the appellant. 
BR. S. Chitre, for respondent No. 1. 
M. L. Pendse with Sudhakaran, for respondent No. 3. 


Nam J. This is an appeal by the British India General Insurance Co., Ltd., 
against the order passed by the Commissioner for Workmen’s Compensation 
awarding a sum of Rs. 5,880 -+ Rs. 150 for costs,+ Rs. 1,000 for penalty 
against opposite party No. 2 (who would hereafter be called Krishna Nair). 
The material facts leading to the application for compensation may be stated 
as follows: 

One Sabanna was employed by Krishna Vulecanising Works, of which Krishna 
Nair is the proprietor, for doing the work of loading stones at the quarry. On 
January 23, 1964, while Sabanna was loading stones in the truck belonging to 


*Decided, September 5, 1966. Firat Appeal Compensation at Bombay, in Application 
No, 161 of 1965, agains the decision of No, 438/0. 108 of 1964, 
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Krishna Nair, a stone flew off from the quarry, where the process of blasting 
was going on, and hit his leg. Sabanna was hit by the stone on his leg result- 
ing in a severe injury. Sabanna was admitted in the Lokmanya Tilak Hospital 
at Sion. His leg eventually came to be amputated. Sabanna, therefore, made 
an application before the Commissioner for Workmen’s Compensation for award- 
ing him a sum of Rs. 6,860. Originally the application was filed against one 
Bhaskaran Nair who was described as the proprietor of Krishna Vulcanising 
Works. Bhaskaran Nair, by his written-statement, denied having employed 
Sabanna at any time. He also asserted that he was not a proprietor of Krishna 
Vulcanising Works. He also stated that he was not the owner of truck BMQ 
2027. In view of the contentions raised by Bhaskaran Nair, Krishna Nair 
came to be added as the proprietor of Krishna Vulcanising Works. Krishna 
Nair by his written-statement contended that Sabanna was not employed by 
him as a workman and that Sabanna was an independent contractor with seven 
persons working under him. He did not, however, deny that lorry No. BMQ 
2027 belonged to him. He admitted that the lorry had gone to the Nenshi 
Munshi Quarry for transporting stones therefrom. According to him, blasting 
operations were going on in the quarry and a stone flew accidently from the 
blasting and hit the applicant’s leg. According to him, the accident did not 
arise out of and/or in the course of the employment. It may be mentioned 
that Sabanna had asserted that he fell within the wage group of 100-150 rupees. 
Krishna Nair denied that Sabanna fell within the wage-group of 100-150 rupees. 
According to him, his wages did not exceed Rs. 60 per month. 

On December 9, 1964, a notice was issued to the British India General Insur- 
ance Co. (hereafter to be called ‘‘the insurer’’) under s. 96(2) of the Motor 
Vehicles Act. The company appeared on December 14, 1964 and raised a 
number of contentions. The first was that the notice was not maintainable in 
law as the accident did not fall within the purview of the liabilities mentioned 
in s. 95 of the Motor Vehicles Act and also because the workman was not carried 
in the vehicle. The second contention was that the alleged accident took place 
at a private place, and, therefore, the notice was not valid. The company 
pointed out that the policy covered the risk in respect of the insurers’ liability 
arising out of the use of the vehicle in public place only. The third contention 
in the alternative was that by virtue of the terms of the policy the company 
is entitled to recover the sum awarded from the insured under s. 96(3) of the 
Motor Vehicles Act. No application was made by the Insurance Company for 
being added as a party. 

Appropriate issues were raised and the Commissioner held that Sabanna 
was employed by Krishna Nair and that he received the injury by an accident 
arising out of and in the course of his employment. The Commissioner further 
held that Sabanna fell within the wage-group of 80-100 rupees. He also held 
that the extent of his loss of earning capacity came to 70 per cent., and, conse- 
quently, awarded Rs. 5,880 along with costs and an additional sum of Rs. 1,000 
by way of penalty. It is against that order that the insurance company have 
come up in appeal. 

Mr. Pendse who appears for Krishna Nair, the insured, has raised a preli- 
minary objection that the appeal does not lie. Mr. Chitre, who appears for 
Sabanna, supports Mr. Pendse on this contention. I propose to discuss this 
question, not as a preliminary objection, but while discussing the other ques- 
tions of law that arise in this appeal. For the time being, it is sufficient to 
note that Krishna Nair did not press the contention originally raised by him 
in his written-statement viz. that Sabanna was not his employee. In his depo- 
Sition he admitted that Sabanna was engaged by him for doing the work of 
loading and unloading lorry belonging to them. Before discussing the ques- 
tions of law arising in this appeal, it may be necessary to refer to two pomts. 
They are hardly disputed. The first is that it is not Sabanna’s case that he 
suffered the accident while he was being carried in the lorry. There is also no 
dispute that he suffered the accident near the site of the quarry. It is nobody’s 
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case that the aceident took place on a public road. It appears that a stone 
flew from the quarry while Sabanna was engaged in the process of loading the 
lorry with stones on, the site of the quarry. It is in the light of these facts 
over which there is no dispute that we have to consider the questions of law 
raised in this appeal. 

Section 94 of the Motor Vehicles Act lays down that— 

“No porson can be allowed to use a motor vehicle in a public placo, unices there is in force 
in relation to the uge of the vehicle a policy ... a policy of insurance complying with the require- 
ments of this Chapter,” j 
Section 94 lays down the necessity for insurance against third party risk. 
Section 95, sub-s. (4) speaks of the requirements of policies and the limits of the 
liability. Section 95 runs thus: : 

“(1) In order to comply with the requirements of this Chapter. a policy of insurance 
must be a policy which— 

(a) is issued by a person who is an authorised ingurer... 

(b) insures the person or classes of persons specified in the policy to the extent specified in 
sub-section (2) against any liability which may be incurred by him or them in respect of the death 
of or bodily injury to any person caused by or arising out of the use of the vehicle in a public 
placo:” 

Then there is the important proviso which runs thus— 

“Provided that a policy shall not be roquircd— 

(i) to cover liability in respect of the doath, arising out of and in the course of his employ- 
ment, of the employee of a person insured by the policy or in respect of bodily injury sustained 
by such an employee arising out of and in the course of his employment, other than a liability 
arising under the Workmen’s Compensation Act, 1923, in respect of the death of, or bodily 
injury to, any such employee— 

(a) engaged in driving the vehicle, or 

(b) we 

(o) if it is a goods vehicle, being carried in the vehicle, or 

Goes 

COR 

(2) Subject to the proviso to sub-section (1) ẹ policy of insurance shall cover any liability 
incurred in respect of any one accident upto the following limits, namely :— 

(a) where the vehicle is a goods vehicle a limit of twenty thousand rupees in all, including 
tbe liabilities, if any, arising under the Workmen’s Compensation Act, 1923, in respect of the 
death of, or bodily injury to, employees (other than the driver), not exceeding six in number, 
being carried in tho vehicle ; 

(B) wee 

(e) aere " 

The provisions of s. 95 are of mandatory character. The policy of insurance 
must fulfil the conditions laid down in s. 95. The first condition is that the 
insurer is an authorised insurer and the second is that the insurance relates 
to the person cr classes of persons specified in the policy to the extent set 
out in sub-s. (2). 

Liability, referred to in s. 95, of the insurer is in respect of the death or 
bodily injury to a third party who has been mentioned in the policy or class of 
persons as described in the policy. The proviso to s. 95(/) relates to the case 
of the employees of the insured. Under the provisions of the Workmen’s Com- 
pensation Act, 1923, the employer is liable for compensating the loss arising 
out of the. death or the bodily injury sustained by an employee when that death 
or injury have arisen out of or in the course of the employment. The proviso 
thus is intended to extend the scope of the liability placed on the insurance 
company. The proviso covers the case of the insured named individually and 
also as a class and the insurance company is rendered lable for the injury 
sustained by the employee of the insured in the course of the employment. Cer- 
tain conditions, however, have been laid down before attracting the first part 
of the proviso. The first one is that the employee mmst have been engaged in 
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driving the vehicle. The second is, if it is a publie service vehicle, then the 
person is engaged as a conductor of the vehicle or in examining tickets on the 
vehicle. The third is if it is a goods vehicle, the person is being carried in the 
vehicle, The lorry in question in the present case is a goods vehicle. Sabanna 
was not engaged in driving the vehicle, nor was he being carried in the vehicle 
at the material time. Therefore, neither the first nor the third condition is 
fulfilled. I have already pointed out that it is an admitted fact that Sabanna 
suffered the injury while he was engaged in loading the truck with stones. 
That means he was not being carried in the vehicle at the relevant time. Sub- 
section (2) was relied by Mr. Parikh in support of his contention, viz., that 
unless the number of persons engaged in the work is specified as six, provisions 
of s, 95 would not be attracted. According to him, the policy of insurance 
must mention that the number of persons engaged does not exceed six, I am 
unable to accept this line of argument. All that sub-s. 2(a) provides is that 
the upper limit of the liability arising under the Workmen’s Compensation 
Act, 1923, in respect of the death of, or bodily injury to, employees must be 
confined to the number of injured persons not exceeding six. We are not 
concerned to see what was the number of persons employed by the employer 
in the particular operation. Mr. Parikh conceded that it is not necessary that 
the names of the workers be stated in the policy. That means that whatever 
the number of persons employed and whatever the number of persons ‚who 
have actually suffered death or bodily injury, the liability in respect of death 
or injury does not extend beyond six persons. 
That takes me to s. 96. Section 96(/) provides: 

“Tf after a certificate of insurance has been issued under sub-section (4) of section 95 in 
favour of the person by whom a policy has beon effected, judgment in respect of any such lia- 
bility as is required to be covered by, a policy under clause (b) of sub-section (1) of section 95 
(being a liability covered by the terms of the policy) is obtained against any person insured by 
the policy, then, notwithstanding that the insurer may be entitled to avoid or cancel or may 
have avoided or cancelled the policy, the insurer shall, subject to the provisions of this section, 
pay to the person entitled to the benefit of the decree any sam not exceeding the sum assured 
payable thereundor, as if he were the judgment-debtor, in respect of the liability, together with 
any amount payable in respect of costs and any sum payable in respect of interest on that sum 
by virtue of any enactment rolating to interest on judgments, 

(2) No sum shall be payable by an insurer under sub-section (1) in respect of any judgment 
unless. before or after the commencement of the proceedings in which the judgment is given the 
insurer had notice through the Court of the bringing of the proceedings, or in respect of any 
judgment so long as execution is stayed thereon pending.an appeal; and an insurer to whom 
notice of the bringing of any such proceedings is so given shall be entitled to be made a party 
thereto and to defend the action on any of the following grounds, namely :— 

(a) that the policy was cancelled by mutual consent or by virtue of any provision con- 
tained therein before the accident giving rise to the liability, and that either the certificate of 
insurance was surrendered to the insurer-or that the person to whom the certificate was isaued 
has made an affidavit stating that the certificate has been lost -or-destroyed, or that oither before 
or not later than fourteen days after the happening of the accident the insurer has commenced 
proceedings for cancellation of the certificate after compliance with the provisions of section 
106; or- = e : e ge 4 : : we i . . 

(6) that there has been a breach of a specified condition of the policy, being one of the 
following conditions, namely :— Se ae 

(i) a condition excluding the use of the vehicle— 

(a) for hire or reward, where the vehicle is on the date of the contract of insurance a 
vehicle not covered by a permit to ply for hire or reward, or ı Gi 

(b) for organised .racing and speed-testing; or 

(c) for a purpose not allowed by the permit under which the vehicle is used, where the 
vehicle is a transport vehicle, or i _ 

(d) without side-car being attached, where the vehicle is a motor cycle; or 

(ii) a condition excluding driving by a named person or persons or by any person who is 
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not duly licensed, or by any person who has been disqualified for holding or obtaining a 
driving licenco during the period of disqualification; or 

(iii) a condition excluding liability for injury caused or contributed to by conditions of 
war, civil war, riot, or civil commotion; or 

(e) that the policy is void on the ground that it was obtained by the non-disclosure of a 
material fact or by a representation of fact which was false in some materiel particular,” 


Section 96(/) provides that if any judgment had been obtained against the 
insured in respect of a liability as is required to be covered by a policy 
under cl. (b) of sub-s. (Z) of s. 95 (being a liability covered by the terms 
of the policy) in which case the insurer shall be liable to pay to the person 
entitled to the benefit of the decree, the sum not exceeding the sum assured, as 
if he were the judgment-debtor in respect of the liability. That means that 
although the insurer has not been added as a party to a proceeding where a 
judgment has been obtained only against the insured the insurer would still 
be liable to make payment to the extent of sum assured as if the decree has 
been passed against him, provided that the judgment is in respect of any such 
liability as is required to be covered by a policy under cl. (b) of subes. (1) of 
s. 95. In other words, the main question for consideration is whether the 
judgment has been obtained in respect of any such liability as is required to be 
covered by a policy wider el. (b) of sub-s. (7) of s. 95 (being a liability cover- 
ed by the terms of the policy}. That means that in the first place it must be a 
liability covered by the terms of the policy. In the second place, it must be 
a liability which is required to be covered by a policy under el. (b) of sub- 
s. (4) of s. 95. Clause (b) of s. 95(7) must be read along with the proviso. 
Clause (b) of s. 95(/) generally provides that the policy must be one which 
. insures the person or classes of persons specified in the policy against any 
liability which may be incurred by him or them in respect of the death of or 
bodily injury to any person caused by or arising out of the use of the vehicle 
in a public place. The words ‘any person’ are significant. The liability aris- 
ing out of death or bodily injury suffered by any person out of the use of 
vehicle would be covered by the insurance of a particular person or classes of 
persons specified in the policy upto the particular limit mentioned in sub- 
s. (2). The proviso extends the scope of insurance risk to another category 
of persons, namely to those who are the employees of the insured and in res- 
pect of whom the insured is under a liability to pay compensation under 
the Workmen’s Compensation Act. The proviso, therefore, lays down that 
if the risk is to extend to an employee of the insured then certain conditions 
laid down therein must be fulfilled. The relevant condition with which we 
are concerned in this case is laid down in el. (c) of the first part of the proviso 
which says that he i.e. the injured person must be carried in the vehicle. This 
condition is not fulfilled in the present case. That being the case, the liability 
so far as the present employee is concerned cannot be said to have been covered 
hy the policy as required under cl. (b) of sub-s. (7) of s. 95. If that condition 
is not fulfilled, then it follows that the judgment cannot be enforced against 
the insured as if he were a judgment-debtor. We are not concerned in this 
ease with the question as to whether the insurer would be liable in any other 
proceedings. The only question for consideration is whether the judgment 
obtained against the insured can be enforced against the insurer, i.e. the in- 
surance company. In my opinion, it cannot be enforced against the said 
company. 

T will now consider the question as to whether it would be open to the in- 
surance company to prefer an appeal from the judgment against the insured. 
For this purpose we have to consider the provisions of sub-s. (2) of s. 96. Sub- 
seetion (2) in substance provides that the judgment cannot be enforced against 
the insurer unless (1) before or after the commencement of the proceed- 
ings in which the judgment is given the insurer had notice, or (2) 
in respect of any judgment so long as execution is stayed thereon pend- 
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ing an appeal: That means that the notice can be given before the starting of 
the proceedings or after the commencement of the proceedings, but before the 
Judgment is delivered, or it can be given after the judgment has been given 
and the execution has been stayed pending an appeal. In the present case 
the notice of proceedings has been given to the company, after the proceedings 
were commenced but before the delivery of judgment. Now the last clause 
of sub-8. (2) of s. 96 provides that the insurer to whom notice had been given 
relating to the commencement of the proceedings, shall be entitled to be made 
a party thereto. In the present case, after the notice was given, the company 
appeared and put in a written-statement contending that the company is not 
liable by reason of the fact that the accident is not in respect of the liabilities 
mentioned in s. 95 of the Motor Vehicles Act and that the accident has taken 
place in a private place. It is true that the company has not prayed that 
it should be added as a party to these proceedings. Mr. Pendse contended 
that unless the insurance company, to whom notice of the commencement of 
the proceedings has been given, asked for being added as a party, they cannot 
be treated as parties to the proceedings and it is only parties to the proceed- 
ings who have a right to prefer an appeal. In considering this aspect of the 
argument, it is mecessary to note that althongh the insurer has a right to get 
himself added as party to the proceedings, his right to defend the action is 
restricted within the ambit of cls. (a) to (c) of sub-s. (2). The only defences 
which are open to it have been set out in cls. (a) to (e). No other defence 
is open to the insurance company inspite of the fact that it has been added as 
a party to the proceedings at its own instance. The defence which the insu- 
rance company has raised in the present case is not based on any of the clauses 
(a) to (c) of sub-s. (2) of s. 96. The defence raised by him is of a funda- 
mental character. It is clear that the defence which the insurer has now 
raised in appeal would also be open to him in execution proceedings. That 
being the case, the only question to be considered is whether the insurance 
company can raise the same question by preferring an appeal. Provisions of 
‘the Code of Civil Procedure are not applicable except to the extent laid down 
in s. 23 of the Workmen’s Compensation Act. Under s. 23 of the said Act, the 
Commissioner has been given powers of a Civil Court under the Code of Civil 
Procedure of taking evidence on oath and enforcing the attendance of the witnes- 
ses and compelling the production of documents and material objects. The sec- 
tion further provides that the Commissioner shall be deemed to be a Civil Court 
for all the purposes of s. 195 and of Chapter XX XV of the Code of Criminal 
Procedure, 1898. Similarly, there is no provision in the Workmen’s Compen- 
sation Act as to who has a right to prefer an appeal from the order passed by 
the Commissioner, Workmen’s Compensation Act. Section 30 only speaks about 
the foram to which an appeal lies and the seope of the appeal. Decisions on 
questions relating to execution, discharge or satisfaction of a decree under 
s. 47, Civil Procedure Code are appealable by the decrec-holder or judgment- 
debtor. Section 96(2) places the insurer on the same footing as a judement- 
debtor. In 8. 96(2) the insurer is referred to as if he were a judgment-debtor. 
That being the case it would be open to the insurer to prefer an appeal instead 
of raising the contention in execution proceedings. There would be some diff- 
culty in the way of the insurer in raising the question which he has raised 
in this appeal in execution proceedings. The learned Commissioner for Com- 
pensation has decided the question relating to the extent of the liability of 
the insurer although he has not referred to the contentions put in the written- 
statement by the insurer and although the insurer has not been added as a 
party. I must, therefore, hold that the appeal is competent. 


The result is that the appeal succeeds. The order of the Commissioner hold- 
ing the insurance company liable to pay to the applicant the sum awarded in 
the order on the basis of the judgment in his favour, is hereby set aside. The 
question as to whether the insurance company is liable in other properly 


168 THE BOMBAY LAW REPORTER. [VoL, LXIX. 


constituted proceedings between the insurer and the insured is left open. In 
the peculiar circumstances of the case, I direct the parties to bear their costs. 
The insurance company is at liberty to withdraw the amount deposited by them 
for the purposes of enabling them to prefer the present appeal. 


Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr, Justice Mody. 


THE SPECIAL LAND ACQUISITION OFFICER, BOMBAY AND BOMBAY 
SUBURBAN DISTRICT v. NATVERLAL JAMNADAS MUNI.* 
Land Acquisition Act (I of 1894), Secs, 30, 831—Only one person making claim before Collector— 
Collector in doubt whether claimant entitled thereto—Applicability of ss. 30 and 31 (2}—Indian 
Succession Act (XXXIX of 1925), Secs. 212, 214. 


The word “dispute” as used in s. 30 and in sub-s (2) of 8. 31 of the Land Acquisition 
Act, covers the case where the Collector is unable or unwiling or has omitted to decide 
whether the sole claimant appearing before him is or is not entitled to the property acquired 
and the compensation thereof, 


J. M. Gandhi, instructed by Alreja & Co., for the claimant. 
H. M. Seervai, Advocate General, instructed by [stile & Co., for the 8.L.A.0. 


Mopy J. This is a Reference under the Land Acquisition Act under ss. 18 
and 31(2). It concerns an immoveable property situated at Khetwadi, 12th 
Lane, Bombay. One Jamnadas Vanwalidas Muni was the owner of that pro- 
perty during his life time. The Notifications under ss. 4 and 6 of the Act were 
issued on April 20, 1957 and June 23, 1958, respectively. On September 29, 1958, 
notices under ss. 9 and 10 of the Act were served on Jamnadas, On October 
21, 1959, Jamnadas died. On the evidence before me I am satisfied, firstly, 
that he left no Will and, secondly, that he died a widower, leaving only one 
child, being a son, Natverlal, who has given evidence before me. About a 
month and a half later, on December 10, 1959, the S.L.A.O. made his Award. 
Under the Award, he has declared that the amount of compensation awarded 
by him should be paid to Jamnadas. It is an obvious conclusion that when 
the S.L.A.O. made that Award Jamnadas’s death had not been brought to 
his notice. On December 16, 1959, Notice of the Award was issued, but even 
that Notice was issued in the name of Jamnadas. The Notice was, however, 
served on Natverlal. Immediately thereafter Natverlal carried on correspond- 
ence through his attorneys with the S.L.A.0. and informed the 8.L.A.0. 
about the death of Jamnadas and that he was his only heir and therefore 
entitled to the immoveable property and therefore to the compensation in res- 
pect of the same. On January 11, 1960, Natverlal asked for a Reference under 
s. 18. By his Order dated June 8, 1961, the S.L.A.O. ordered that as Natver- 
lal was unable to produce the requisite heirship certificate as required under 
the Government orders, the amount of compensation payable to Jamnadas 
should be deposited in the Court under s. 31(2) of the Act. Thereafter on 
July 5, 1961 the S.L.A.O. made this Reference both under s. 18 and s. 31(2) 
and has deposited in this Court the amount of compensation to the eredit of 
this Reference. 

A question having arisen whether Natverlal, the son, is entitled to claim 
and to be paid, the compensation as also the enhanced compensation, if any, 
that question must be decided on the relevant provisions contained in the 
Land Acquisition Act and the Indian Succession Act. 


* Decided, September 3, 1965. O.C.J. Land Acquisition Reference No. 39 of 1961. 
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The general scheme under the Land Acquisition Act, in so far as is relevant 
for the determination of the present question, may first be considered. First, 
the Notifications under ss. 4 and 6 of the Act have to be issued. Thereafter 
the Collector has to give Notice to persons interested as provided for under 
s.9. Thereafter the Collector has to make an inquiry and thereafter an Award 
as provided for under s. 11. The provision of item No. (III) of s. 11 shows 
that it involves a determination by the Collector, to the extent he ean, of the 
persons entitled to the compensation and if there be more persons than one 
entitled thereto, the different amounts to which those persons are entitled. 
Section 16 provides that when the Collector has made an Award under s. 11, 
he may take possession of the land, which shall therenpon vest absolutely in 
the Government, free from all encumbrances. It is important to note that the 
word used in s. 16 is ‘‘take’’. It indicates that when the Collector has made 
the Award, he is entitled to take possession of the property, whether he has 
by his award decided or not who the person or persons were who were entitled 
to the property or to its possession and who were entitled to deliver possession. 
Even in cases where there is a dispute as to the title to the property or nobody 
comes forward to claim the property or there be a dispute as to who is the 
person entitled to hand over possession of the property, the Collector is en- 
titled to take possession of the property. Sub-section (/) of s. 18 provides 
that any person interested who has not accepted the Award may apply that 
a Reference be made to the Court as provided for in that sub-section. The 
phraseology used in that sub-s. (J) is ‘‘any person interested”. Section 3(b) 
defines that the expression ‘‘person interested’’ includes all persons claiming 
an interest in the compensation to be made on account of the acquisition of land 
under the Act. A reading of this sub-section makes it clear that every person 
who makes even a claim to an interest in the compensation is to be deemed as a 
person interested. By reason of that provision a person, no sooner he makes 
a claim, must be deemed to be a ‘‘person interested’’, even before he establishes 
his title to the claim made by him. Section 30 provides that when the amount 
of compensation has been settled under s. 11, if any dispute arises as to the 
apportionment of the same or any part thereof, as to the persons to whom the 
same.or any part thereof is payable, the Collector may refer such dispute to 
the decision of the Court. Section 30 would come into play when a dispute 
arises. The dispute can be of two categories. The first category would be 
where the dispute is concerning the apportionment of the amount of compen- 
sation or any part thereof. Under the second category would fall disputes as 
to the persons to whom the same or any part thereof is payable. On the plain 
phraseology of s. 30, two questions arise: the first is whether, in order to bring 
the provision of s. 30 into play, there must exist a dispute and because of the 
very nature of the word used being ‘‘dispute’’ whether there must be more 
than one party to that dispute. The second question is as regards the second 
category of dispute and the question is whether the word ‘‘persons’’ would 
include the singular. I will advert to these questions a little later. 

Sub-section (1) of s. 31 reads as under: 

“31. (1) On making an award under section 11, the Collector shall tender payment of the 
compensation awarded by him to the persons interested entitled thereto according to the Award, 
and shall pay it to them unless prevented by some one or more of the contingencies mentioned in 
the next sub-section”. 

Sub-section (2) of s. 31, omitting the three provisos thereof, reads as under: 

“31. (2) Ifthey shall not consent to receive it, or if there be no person competent to alienate ' 
the land, or if there be any dispute as to the title to receive the compensation or as to the ap- 
portionment of it, the Collector shall deposit the amount of the compensation in the Court to 
which a reference under section 18 would be submitted.” 

The first part of sub-s. (7) of s. 31 contains a provision requiring the Col- 
lector to tender and then to pay the compensation awarded by him to the 
persons interested entitled thereto according to the Award. Thereafter that 
sub-section contains an exception which is contained in the words ‘‘unless pre- 
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vented-by some one or more of the contingencies mentioned in the next sub- 
section’. That phraseology of sub-s. (Z) of s. 31 itself makes it abundantly 
clear that the obligation on the part of the Collector to tender and pay the 
amount of compensation arises only when the Award has determined the per- 
son or persons interested entitled to the compensation. "Where the Award 
does not finally and specifically determine the person or persons as interested 
in the compensation, sub-s. (J) of s. 31 cannot come into play at all. Now, 
the exceptions contemplated by sub-s. (7) are stated in sub-s. (2). Sub-sec- 
tion (2) will come into play when the amount of compensation is required to 
be deposited in the Court in the contingencies mentioned in that sub-section, 
which divide themselves into four broad categories. The four categories are: 
The first is if the persons interested entitled thereto according to the Award 
do not consent to receive it. The second is if there be no person competent to 
alienate the land. The third is if there be any dispute as to the title to re 
ecive the compensation. And the fourth is if there be any dispute as to appor- 
tionment of the compensation. 

It is at this stage convenient to consider the provisions of s. 80 along with 
the provisions of sub-s. (2) of s.'31 and to advert to the two questions as 
mentioned earlier arising under s. 30. If the word ‘‘dispute’’ used in s. 30 
is to be read as indicating that there must be two parties between whom the 
dispute arises, then when there is only one person making a claim before the 
Collector but the Collector is in doubt as to whether the claimant is entitled 
thereto, it would have to be held that there is no ‘‘dispute’’ within the mean- 
ing of s. 30. In such an hypothetical case the second question would also 
arise under s. 80, namely, whether.as:the dispute is not between more than one 
person but the words used in the section are ‘‘as to the persons’, the use of 
the plural would exclude the singular. The two questions are really facets of 
but one question because if the. word ‘‘dispute’’ by itself pre-supposes two 
persons, it covers the second question, and if the word ‘‘persons’’ is construed 
as including the singular, it would tend to show that the word ‘‘dispute’’ by 
itself was not intended to apply only in cases where there was a dispute be- 
tween more than one party. On a reading of sub-s. (2) of s. 31, it is clear that 
the hypothetical case contemplated above of only one person making a claim, 
but the Collector being unable or unwilling to decide it would not fall under 
any of the four categories of contingencies under sub-s. (2) of s. 81. The first 
category arises ‘‘if they shall not consent to receive it’’. The word ‘‘they’’ 
has reference to the following provision in sub-s. (1), viz., ‘‘the persons in- 
terested entitled thereto according to the award’’. In the said hypothetical 
ease there would be no ‘‘persons interested entitled thereto according to the 
award’’ and such a hypothetical case therefore cannot fall under the first con- 
tingency. The second category of contingency under sub-s. (2) of s. 31 would 
arise when there is no person competent to alienate the land. It pre-supposes 
a determination that there is no person competent to alienate the land and for 
that reason the hypothetical case where only one person makeg a claim, but 
the Collector is unable or unwilling or has omitted to decide it would not fall 
under the second category. The words defining the third and the fourth 
categories are ‘‘if there be any dispute as to the title to receive the compen- 
sation or as to the apportionment of it’’. The word common to both these 
categories is ‘‘dispute’’. It is clear that the word ‘‘dispute’’ must be given 
the same meaning both under s. 30 and under sub-s. (2) of s. 31. If the word 
‘“dispute’’ is to be construed as being applicable only when there are more 

. than one party to a dispute but not otherwise, the two sections will not provide 
as to what should happen when the Collector is unable or unwilling or has 
omitted to decide the question whether the sole claimant appearing before him 
is or is not entitled to the compensation. There is no other provision in the 
Act providing for such a contingency. The Act does not also otherwise pro- 
vide for the machinery for the decision of that question and for the disposal 
of the amount of compensation by depositing the same in Court or otherwise. 
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On such a construction, however, ss. 30 and 31(2) would be construed as pro- 
viding as to what is to happen when there is a dispute between more than 
one person and also the machinery in such cases as to what is to happen to 
the amount of compensation by providing that such deposit be made in the 
Court. It would therefore be unreasonable to ascribe to the Legislature an 
intention not to provide for the hypothetical contingency mentioned above. 
In my opinion, therefore, the word ‘‘dispute’’ as used in s. 30 and in sub-s. 
(2) of s. 31 must be construed as covering the case where the Collector is 
unable or unwilling or has omitted to decide whether the sole claimant appear- 
ing before him is or is not entitled to the property acquired and the compensa- 
tion thereof. That conclusion must be reached in spite of the fact that the 
natural meaning of the word ‘‘dispute’’ pre-supposes two persons and the 
word ‘‘persons’’ in plural has been used in s. 30. 

In this case as Natverlal was claiming, as the sole heir of his father, an 
interest in the compensation, he was a ‘‘person interested’’ and was therefore 
entitled to ask for a Reference under s. 18 and the Reference under 8. 18 has 
therefore validly been made. Construing the word ‘‘dispute’’ as aforesaid, 
as the Award does not contain any decision as to the claim made by Natverlal, 
it must also be held that it falls within s. 30 and therefore sub-s. (2) of s. 81 
would apply and that, therefore, the amount of compensation has been validly 
deposited in this Court to the credit of this Reference. 

I have already stated that on the evidence led before me I am satisfied that 
Jamnadas died on October 21, 1959, that he died intestate and that Natverlal 
is the sole heir of Jamnadas. The question, however, it whether in these pro- 
ceedings I can recognise the title of Natverlal. The answer to that question 
depends on the answer io another question, namely, what is it that Natverlal 
is claiming? Is he claiming the property which was acquired? Or, is he 
claiming title to the amount of compensation awarded and awardable in res- 
pect of the acquisition ? 

Section 212 of the Indian Succession Act provides that no right to any 
part of the property of a person who has died intestate can be established in 
any Court of Justice, unless letters of administration have first been granted 
by a Court of competent jurisdiction. As mentioned in sub-s. (2) of s. 212, 
that provision, however, does not apply in the case of Hindus. As Jamnadas 
was a Hindu, it is not necessary that Natverlal should obtain representation 
to the estate of Jamnadas. Section 214 of the India Succession Act, however, 
provides that no Court shall pass a decree against a debtor of a deceased 
person for payment of his debt to a person claiming on succession to be en- 
titled to the effects of the deceased person or to any part thereof. If Natver- 
lal’s claim in this case can be held to be a claim to the compensation awarded 
and awardable in respect of the acquisition and if the amount of compensa- 
tion be held to be a debt, then the case would fall under s. 214 and it would 
be necessary for Natverlal to obtain representation to the estate of Jamnadas. 
Now, on the facts of this case, Jamnadas died before the award was made. 
That is, to my mind, a vital factor to be borne in mind when deciding the 
point. He was a Hindu. Succession does not remain in abeyance. No sooner 
Jamnadas died, his heirs, or rather his sole heir, became at once entitled to 
his property. The title devolved on the heir no sooner Jamnadas died. It 
may be that in some cases in order to establish that title an heir may have to 
produce representation to the estate of the deceased. But as Jamnadas was 
a Hindu, no such representation is necessary in view of the provisions of s. 212. 
Natverlal, therefore, obtained such title on October 21, 1959, that is, prior to 
the Award. The compensation is awarded only under the Award. Therefore, 
Natverlal became entitled not only to the compensation, but even to the im- 
moveable property itself before the Award was made. If, for example, before 
the Award, for any reason the property was de-notified from acquisition, it 
is the property itself which Natverlal would have got and not merely the 
amount of compensation in respect of the same. It is Natverlal who as the 
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successor in title to Jamnadas became therefore entitled to appear before the 
S.L.A.O. to raise his contentions about the quantum of compensation and 
thereafter to receive the amount of compensation. It may be mentioned in 
passing that the Award is not the result of any judicial or quasi-judicial ad- 
judication. The Award is merely an offer. The determination of the quantum 
of compensation is a purely administrative act. Undoubtedly, even in such 
an administrative determination certain provisions of the Land Acquisition 
Act enjoin upon the Collector to give certain notices and to go through a 
certain procedure which enure for the benefit of the owner of the property 
sought to be acquired and give him a chance to appear before the Collector 
and make his submissions as regards the quantum of compensation. But as 
the Award is the result of an administrative act, the fact that the Award 
named Jamnadas as the person entitled to the compensation does not in any 
way detract from the right of Natverlal to the immoveable property as the 
heir of his father. As, in my opinion, Natverlal, because of the death of 
Jamnadas having occurred before the date of the Award, became entitled to 
the immoveable property itself, the relevant provision of the Indian Succes- 
sion Act is that contained under s. 212 and not the one under s. 214. By 
reason of his title to the immoveable property which he acquired before the 
Award, Natverlal is, as a matter of a necessary consequence following from 
it, entitled to the amount of compensation. What he has to establish on the 
facts of this case.is not merely that he is entitled to the amount of compensa- 
tion but also that he was entitled to the immoveable property itself before 
the date of the Award. That is what he has established and it is therefore 
not necessary for me to consider whether the amount of compensation is or 
is not a debt within the meaning of s. 214 of the Indian Succession Act. I, 
therefore, hold that Natverlal is entitled to receive the amount of compensa- 
tion in respect of thè acquisition in this Reference. 

At this stage the parties inform me that they are agreed that the S.L.A.O. 
should pay the sum of Rs. 7,384 as and by way of additional compensation, 
inclusive of the 15 per cent. solatium with interest thereon at the rate of 
4 per cent. per annum from January 12, 1960; the S.L.A.O. to make such 
payment on or before March 1, 1966. . 

By and with such consent, r therefore, order that the S.L.A.0. do pay to 
Natverlal, the claimant herein, on or before March, 1, 1966, the said sum of 
Rs. 7,384 with interest thereon ‘at the rate of 4 per cent. per annum from Jann- 
ary 12, 1960 till the date of payment. There shall be no order as to costs. 
Natverlal shall be at liberty to withdraw the amount deposited in this Court by 
the S.L.A.O. to the credit of this Reference. 

í + Order accordingly. 





Before Mr, Justice Tulzapurkar, 1 
PAUL VAZ v. ELIZABETH FERNANDES.* 


Civil Procedure Code (Act V of 1908), O. XXI; r. 103; O. XXI, rr. 58-63 & 97-103 ; Secs. 
15-20—Letters Patent (Bombay), Cl. 12—Sutts Valuation Act (VII of 1887)—Suit under 
0. XXI, r. 108, for titles and possession— Whether nature and object of such sust determinative 
of jurisdiction of Court. 

In a suit filed under O. XXI, r. 103, of the Civil Procedure Code, 1908, for declaration 
of title and possession of immovable property, the value of the subject matter of the guit 
is determinative of the question of jurisdiction. 

Though the gonoral schemo of both the sets of rules, namely, rr, 68 to 63 and rr. 97 
to 103 of O. XXI of the Civil Procedure Code, 1908, is the same and generally the principles 
applicable to one set of rules would be applicable to other eet of rules, that does not mean 
that in all respects the consequences of proceedings taken under the former set of miles and 


* Decided, January 17, 1966. 0. C.J. Suit No, 163 of 1962. 
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consequences of proceedings adopted under the latter set of rules would necessarily be 
the gamie. f 

The nature of a suit and its object may be relevant considerations for determining the 
Court-fees payable in the suit, but for determining the question of jurisdiction regard 
must be had to ss. 15 to 20 of the Civil Procedure Code or ol. 12 of the Letters Patent, aa 
the case may be, and the provisions of the Suits Valuation Act, under which primarily it is 
the valuation of the subject matter which is determinative. of the matter. 

Damul v. Shripat,! followed. 
Khemchand &Co. v, Shivdanmal,? not applied. 
Renganatha v, Arumuga Natnar Trust,3 agreed with, 

Ranganatha Atyar v, Jayavelu Mudaliar,4 Amar Singh v. Harbhagat Kuar,5 Laxman v. 
Daitatraya,? Dwarka Das v. Kameshar Prasad? and Shrimati Bibi Phul Kumari v. 
Ghanshyam Misra,8 referred to. 


Tue facts appear in the judgment. 


M. H. Kania, for the plaintiffs. 
K. 8. Cooper, for the defendants. 


TuLzAPuRKAR J. This is a suit under O. XXI, v. 103, of the Civil Procedure 
Code whereby the plaintiffs are seeking a declaration of their title and posses- 
sion of the suit land bearing Survey No. 141, Hissa No. 4, situate at Kole Kalyan 
in Greater Bombay. . 

According to the plaintiffs, the land in suit along with several other proper- 
ties belonged to Dominic Vaz, the father of plaintiffs Nos. 1 and 2, who died 
on April 29, 1928 and they are claiming title to the suit land under a will 
dated November 2, 1927 left by their father. Plaintiff No. 3 is the wife of 
plaintiff No. 1 and has been joined as a formal party to the suit. The plaintiffs’ 
case is that Dominic Vaz had a son by name Maurice Vaz by his predeceased 
wife and the said Maurice Vaz, their step-brother, unauthorisedly and without 
having any title thereto purported to sell the said land to one Michael Jerome 
Miranda by a conveyance dated January 4, 1938. Michael Jerome Miranda 
sold it to one Pirbham Vishram by a conveyance dated March 16/18, 1940. 
Pirbham Vishram sold the said land to one Batliwala by a conveyance dated 
October 23, 1958 and Batliwala in his turn sold the said land to defendant 
No. 1 by a conveyance dated November 27, 1958. According to the plaintiffs 
all these deeds did not transfer any ownership in the suit land to the respec- 
tive purchasers thereunder, inasmuch as Maurice Vaz himself had no title to 
the suit land and that the deeds in favour of Batliwala and defendant No. 1 
were passed during the pendency of High Court Suit No, 523/54. The plaintiffs’ 
ease further is that in 1954 they discovered that Pirbham Vishram was in 
possession of the suit land claiming title thereto under a conveyance from 
Michael Miranda (who claimed title from Maurice Vaz) and hence they in- 
stituted Suit No. 523/54 against Pirbhdm Vishram and others for declaration 
of their title and possession of the said land bearing Survey No. 141, Hissa 
No. 4 as also other pieces of land. In that suit a decree for possession of the 
suit land was passed in plaintiffs’: favour on November 16, 1959, against Pir- 
bham Vishram. In execution of the decree a warrant of possession was issued 
but on June 15, 1961, defendant No. 1 obstructed and refused to hand over 
possession of the land on the ground that she was in possession in her own right. 
On July 6, 1961 the plaintiffs took out a chamber summons for removal of 
obstruction, but defendant No. 1 contended that she was a bona fide purchaser 
of the said land under a conveyance dated November 27, 1958, executed in her 
favour by Batliwala. On July 17, 1961 this Court dismissed the said chamber 
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summons. The plaintiffs have, therefore, filed the present suit within one year 
of the passing of the said order. The plaintiffs have prayed for a declaration 
of their title and also possession of the suit land from the defendants. Defen- 
dant No. 2 has been impleaded as he happens to be the husband of defen- 
dant No. 1 and has also held himself out to be the owner of the suit land in 
certain applications, which he has made to the Municipal Corporation. 

Apart from raising several defences on merits, including one of adverse pos- 
session for more than 12 years, the defendants have contended that this Court 
has no jurisdiction to entertain and try the suit, inasmuch as the suit is one for 
declaration of title and possession of lend, the market value of which as stated 
in the plaint, is Rs. 5,000 and as such the same ought to have been filed in the 
Bombay City Civil Court. 

Both Mr. Kania for the plaintiffs and Mr. Cooper for the defendants re- 
quested me to decide the issue of jurisdiction as a preliminary issue, for if that 
issue was answered in favour of the defendants, there would be no occasion 
for proceeding further with ihe trial and considerable costs would be saved. 

On the question of jurisdiction, Mr. Cooper has urged that in substance the 
suit is for title and recovery of possession of land and as such the market 
value of the property would be decisive of the matter. He pointed ont that 
the subject matter of the suit, viz. the land in question has been valued at 
Rs. 5,000 ‘in the plaint at the date of the filing of the suit and that the same 
is not worth more than Rs. 10,000 or Rs. 12,000 even to-day and therefore, this 
Court will have no jurisdiction to entertain and try the suit. On the other 
hand Mr. Kania for the plaintiffs contended that since the suit is one under 
©. XXI, r. 103 of the Civil Procedure Code it involves the question of setting 
aside an order passed by this Court on July 17, 1961, in execution proceedings 
und, therefore, this Court alone has jurisdiction to try the suit irrespective of 
any valuation of the subject matter of the suit. Iu support of his contention 
he has relied on a decision in Khemchand & Co. v. Shivdanmal.’ He pointed 
out that the plaintiffs tried to file the suit in the City Civil Court but in view 
of the said decision they were referred to this Honourable Court. 

Before dealing with the decision on which reliance has been placed by Mr. 
Kania, I would like to consider the question of jurisdiction in the light of first 
principles, for J may observe at once that the decision in Khemchand & Co. v. 
Shivdarimal is one relating to a suit under O. XXI, r. 63, while the present 
suit is one under O. XXI, r. 103 of the Civil Procedure Code and as such the 
ruling in that case will not be directly applicable. 

At the outset it may be stated that though in the plaint the plaintiffs have 
not specifically prayed for setting aside the order passed by this Court on July 
17, 1961, the suit, having regard to the several averments made therein, is un- 
disputably one under O. XXI, r. 103 of the Civil Procedure Code; but all the 
same it is for declaration of title and possession of land and as such ordinarily 
the market value of the land at the date of the suit will govern the question 
of jurisdiction. Mr. Kania did not dispute that tho land in question was worth 
Rs. 5,000 at the date of the filing of the suit as stated in the plaint, nor did 
he dispute that its value even today would not be more than Rs. 10,000 or 
Rs. 12,000, The only ground on which Mr. Kania contends that the City Civil 
Court will have no jurisdiction to try the suit is that the question of setting 
aside this Court’s order passed in execution proceedings is necessarily involved 
in the suit if the plaintiffs are to succeed and the City Civil Court being an 
inferior Court, it is this Court which can entertain the suit. In other words, 
according to Mr. Kania, irrespective of the valuation of the subject matter, it 
is the nature and object of the suit that determines the jurisdiction of the 
Court and the present suit is of a special nature, being a statutory suit under 
O. XXI, r. 103 and its object or aim is to get the order passed by this Court 
on execution proceedings set aside. He, therefore, contends that this Court 


1 (1960) 62 Bom. L.R. 985, 


1966.] PAUL VAZ V0. ELIZABETH (0.C.J.)—T'ulzapurkar J. 175 


alone has jurisdiction to try the suit. Itis not possible to accept the arguments 
of Mr. Kania. In the first place, the nature of a suit and its object may be 
relevant considerations for determining the Court-fees payable in the suit, but 
for determining the question of jurisdiction regard must be had to ss. 15 to 20 
of the Civil Procedure Code or cl. 12 of the Letters Patent, as the case may 
be, and the provisions of the Suits Valuation Act, under which primarily it 
ig the valuation of the subject matter which is determinative of the matter. 
Secondly, acceptance of Mr. Kania’s argument that because a suit under O. 
XXI, r. 103 necessarily involves the question of setting aside an order passed 
in. execution proceedings the Court, which passes such order in execution if it 
happens to be a superior Court, should alone be the Court competent to enter- 
tain such a suit, would lead to anomalous results; for instance, it is well-settled 
that a suit on an equitable mortgage by deposit of title-deeds created in Bombay 
but in respect of the property outside Bombay, is perfectly competent in this 
Honourable Court under el. 12 of the Letters Patent as it is not a suit for land 
but a suit to recover a debt (vide Full Bench decision in Hatimbhai v. Framroz 
Dinshaw?) and if A (equitable mortgagee) after obtaining a final decree abso- 
lute for sale against B (mortgagor) in this Court gets the property sold in 
execution and if C, the auction-purchaser is obstructed by D in the matter of 
recovery of possession © will make an application for removal of obstruction 
under O. XXI, r. 97 and if D succeeds and C’s application is dismissed by this 
Court C will have to file a suit under O. XXI, r. 103 against D to recover 
possession on the strength of his title under the auction-purchase. Now, such 
a suit is clearly a suit for land which is situate outside Bombay and the entire 
cause of action, which consists of causing obstruction to delivery of possession 
shall have arisen outside Bombay i.e. at the place where the property is situate 
and supposing D is not residing or carrying on business or personally working 
for gain in Bombay then such a suit cannot be filed in the Bombay High Court 
under el. 12 of Letters Patent. Under s. 16 of the Civil Procedure 
Code it will lie in such Court in whose territorial jurisdiction the property 
is situate, subject again to the pecuniary value of the property. But, 
on the argument of Mr. Kania, because the order in execution has been passed 
by this Court such a suit will be triable only by this Court which, in my view, 
will be an incorrect position. The fact that this Court has passed an order in 
execution in favour of the obstructionist is no part of the cause of action; it 
only means that the summary remedy has been denied to the auction-purchaser 
or holder of a decree for possession. The auction-purchaser’s or decree-holder’s 
cause of action is complete when he is obstructed in the delivery of possession. 
This is so, for it is open to him to file the suit for possession no sooner he is 
obstructed without resorting to the summary remedy in execution. Thirdly, 
it is not that in every suit under O. XXI, r. 103 the question of setting aside 
the order in execution is involved; in some cases it may be involved but in 
others it is not involved. But even in suits where that question is involved, 
it is incidental and the suits in substance must be regarded as suits for posses- 
sion of immoveable property. On first principles, therefore, I am of the view 
that it is the valuation of the subject-matter of the suit that will be decisive 
of the question of jurisdiction. 

On behalf of the defendants Mr. Cooper pointed out that a suit under O. XXI, 
r. 103 has been held to be an independent proceeding instituted by a party 
who has failed in the summary inquiry and not a continuation of the applica- 
tion in execution and as such he has urged that the principal reliefs which a 
party seeks in such a suit ave title and possession and, therefore, the question 
of jurisdiction must be decided in the ordinary manner having regard to the 
provisions of Civil Procedure Code and the Suits Valuation Act. In this behalf, 
Mr. Cooper has invited my attention to a Division Bench ruling of this Court 
in Damul v. Shripat, and that judgment, in my view, really concludes the 
question that has been argued befcre me. In that case, the suit was filed 
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under s. 335 of the old Civil Procedure Code, which was equivalent to O. XXI, 
r. 103 of the present Civil Procedure Code, and the head note in that case 
runs as follows: 

“Section 335 of the Civil Procedure Code simply enacta that a party against whom an 
order on a summary proceeding is passed may institute a suit to establish the right he claims 
to present possession. A suit so instituted would not be a continuation of the summary applica- 
tion, but an independent proceeding governed by the relevant provisions of the Code: and it 
would lie in the Court within the local limits of whose jurisdiction the property in dispute is 
situate, ” 

It is unnecessary for me to discuss in detail the other authorities which 
have also taken the same view, namely, a suit under O. XXI, r. 103, should be 
regarded as an independent proceeding; a mere reference to two decisions 
would be enough—vide Ranganatha Atyar v. Jayavelu Mudaliar+ and Amar 
Singh v. Harbhagat Kuar.© In view of the above discussion and having re- 
gard to the aforesaid authorities it is clear that the present suit filed by the 
plaintiffs under O. XXI, r. 103, seeking declaration of title and possession, 
since the market value of the subject-matter of the suit is less than Rs. 25,000, 
cannot be entertained by this Court. 

Mr. Kania however, relied upon the decision in Khemchand & Co. v. Shiv- 
danmal, where it has been held that the suit under O. XXI, r. 63 could only 
be brought in the same Court in its ordinary jurisdiction as the one which had 
made the order of attachment in execution of the decree. In that case, certain 
moveable properties had been attached by the Sheriff of Bombay in execution 
of a decree passed by the City Civil Court and initially the plaintiffs had made 
an application under O. XXI, r. 58 to the City Civil Court for raising the 
attachment on the ground that the moveable property (several articles) be- 
longed to them. The plaintiffs’ claim was allowed in respect of certain articles, 
but was disallowed in respect of certain other articles by the City Civil Court. 
The plaintiffs thereupon filed a suit claiming that those articles (in respect 
whereof their claim had been disallowed by the executing Court) belonged to 
them and they were not liable to attachment. The suit was obviously under O. 
XXI, r. 63 of the Civil Procedure Code and since the value of the articles, 
which were the subject matter of the suit, was within the pecuniary jurisdiction 
of the Court of Small Causes, the plaintiffs instituted the suit in the Small 
Causes Court. On a preliminary point of jurisdiction raised by the defendants, 
the Small Causes Court took the view that it had no jurisdiction to entertain 
or try the suit and, therefore, ordered that the plaint be returned to the 
plaintiffs for presentation to proper Court. Against that order the plaintiffs 
preferred a revisional application to this Court. Mr. Justice Shah took the 
view that since the suit was governed under O. XXI, r. 63 of the Civil Proce- 
dure Code and its aim and object was to set aside the order passed by the City 
Civil Court in execution, the Small Causes Court had no jurisdiction to enter- 
tain the suit, but that the City Civil Court had jurisdiction. Strong reliance 
was placed by Mr. Kania upon certain observations in that judgment, which 
run as follows (p. 987) : 

“,,.Ehe jurisdiction of the Small Causes Court in such cases is not to be determined with 
reference to the value of the property attached but with reference to the object and nature of 
the suit itself. The suit, as already observed, is not of an ordinary character. It is a suit of 
a statutory nature specifically designed to set aside the order passed by the executing Court. 
Unless, therefore, there is a specific provision to the contrary, such a suit, in my opinion, 
could only be brought in the same Court in its ordinary jurisdiction as the one which had made 
the order of attachment in execution of the decree, ’ 

Mr. Kania further urged that the scheme of O. XXI, rr. 58 to 63 and of O. 
XXI, rr. 97 to 103 being in pari materia the same, the ratio of the above deci- 
sion should be applied to a suit under O. XXI, r. 103 of the Civil Procedure 
Code. In that behalf Mr. Kania relied upon the decision of this Court in 
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Laxman v. Dattatraya,® where it has been held that the principles applicable 
to one set of rules (O. XXI, rr. 58 to 63) equally apply to the other set of 
rules (O. XXI, rr. 97 to 103). He relied upon the following observations of 
Mr. Justice Patkar (p. 768): 


“.,.Rules 58 to 63 corresponding to as, 278 to 283 of the old Civil Procedure Code and rules 
87 to 103 corresponding to es, 328 to 835 of the old Civil Procedure Code, run on parallel lines... 
As the former set of rules relates to attachment of the property, rule 63 refers to a suit to establish 
the right which the plaintiff claims to the property in dispute, As the latter set of rules refers 
to possession, rule 103 refers to a suit to establish the right which the plaintiff claims to the 
present possession of the property. Though the two sete of rules relate to different matters, the 
principles applying to one set of rules equally apply to the other according to the decisions in 
Minguel Antone Lopes v. Waman Lakshman Lohar? and Karsan v, Ganpatram.8 ” 


Mr. Kania, therefore, urged that the ratio of the decision in Khemchand & Co. 
v. Shivdanmal should be applied to a suit under O. XXI, r. 108 of the Civil 
Procedure Code. 


On the other hand, Mr. Cooper contended that there are a series of decisions 
of other High Courts which have taken a contrary view viz. that even when the 
suit was to be filed under O. XXI, r. 68 the valuation of the subject matter was 
material and relevant for the purpose of deciding the question of Court’s juris- 
diction. He referred to me to one decision of Allahabad High Court in Dwarka 
Das v. Kameshar Prasad? and another decision of the Madras High Court in 
Renganatha v. Arumuga Nainar Trust.t0 He pointed out that these decisions 
of the other High Courts were not brought to the notice of Mr. Justice Shah 
when he decided the case in Khemchand & Co. v. Shivdanmal. The Madras 
decision to which Mr. Cooper has invited my attention has reviewed all the pre- 
vious case law on the subject and has categorically taken the view that it is 
the valuation of the subject matter of the suit filed under O. XXI, r. 63 of 
the Code that will have to be taken into account for the purpose of deciding 
the question of Court’s jurisdiction. The head-note appearing at p. 1101 of 
the report is very material and it runs as follows: 


“..In determining the value of the suite filed under Order XXI, rule 63, Civil Procedure 
Code (Act V of 1908), for purposes of jurisdiction, a distinction has to be drawn between cases 
where the plaintiff is the defeated claimant and cases where the plaintiff is the decree-holder 
who is foiled in his attempt to attach the property, In the latter case the decree amount alone 
should decide the jurisdiction of the Court. In the former cage, where the defeated claimant 
seeks to extricate his property from the clutches of the attachment, then, if the property is 
of higher value than the decree amount, the decretal amount determines the jurisdiction ; but 
where the property is of a lower value, then the market value of the property should be the 
guiding factor. ” 

The Madras decision clearly indicates that for the purposes of jurisdiction the 
value of the subject matter has to be taken into account in cases of suits filed under 
O. XXI, r. 63, notwithstanding the fact that in such suits the question of setting 
aside the order passed in execution arises. In other words, notwithstanding 
the aforesaid nature and object of such a suit the Madras High Court has 
taken the view that the valuation of the subject matter is decisive on the 
question of Court’s jurisdiction. Mr. Cooper submitted that a suit under O. 
XXI, r. 63 may be a suit of special nature and its object may be to set aside the 
order passed in execution but that does not mean that for the purpose of juris- 
diction regard should not be had to the value of the subject matter of such 
suit. There is considerable force in this submission. Mr. Kania pointed out 
that Mr. Justice Shah has relied upon certain observations of the Privy Council 
in the case of Phul Kumars v. Ghanshyam Misra, in support of the conclusion 
reached by him. However, I may point out that in that case the Judicial 
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Committee was not concerned with the question of jurisdiction, but was con- 
cerned with the question of Court-fees payable in such snits and the Judicial 
Committee took the view that such a suit, since its object was to alter or set aside 
a summary decision arrived at in execution proceedings, would be governed by 
art. 17 of Schedule 2 of the Court-fees Act; the question of jurisdiction of the 
Court was not involved in that case. Mr. Kania then contended that the basis 
of the decision in Khemchand & Co. v. Shivdanmal Agarwal seems to be that 
a Court of inferior jurisdiction should not be allowed to sit in judgment upon 
an order passed by a superior Court and if the view expressed in the Madras 
decision was accepted it would lead to such odd result that an inferior Court 
will have jurisdiction to set aside the order passed by a superior Court. I fail 
to understand the force of this contention, for the order of the superior Court 
in execution proceedings is after all a summary decision arrived at after hold- 
ing a summary inquiry and the Court in which a suit under O. XXI, r. 63 is 
instituted adjudicates upon the substantive rights of the parties after holding a 
full-fledged inquiry and, therefore, I do not think there is anything odd in such 
latter Court upsetting the summary decision of a superior Court. Speaking 
for myself, I would prefer to follow the view of the Madras High Court on the 
question of Court’s jurisdiction in cases of suits under O. XXI, r. 63. How- 
ever, it is really unnecessary for me to decide that point since as stated earlier 
the present suit is not under O. XXI, r. 68. It is a suit for title and possession 
of immoveable property under O. XXI, r. 103 and I hold that value of the 
subject-matter of the suit is determinative of the question of jurisdiction. 

Relying upon the observations of Mr, Justice Patkar in Laxman v. Datta- 
traya, Mr. Kania urged that the ratio of the decision in Khemchand & Co. v. 
Shivdanmal Agarwal should be applied to the present case. It is no doubt 
true that the general scheme of bcth the sets of rules (rr. 58 to 63 and 97 to 
103 of O. XXI) is the same and generally the principles applicable to one 
set of rules would be applicable to the other set of rules, but that does not 
mean that in all respects the consequences of proceedings taken under the 
former set of rules and consequences of proceedings adopted under the latter 
set of rules would necessarily be the same. For instance, the plaintiff (who 
is defeated by the claimant by getting the attachment raised in the summary 
inquiry) if he succeeds in his suit under O. XXI, r. 63, ordinarily gets a 
declaration that: the claimant has no independent title or interest in the pro- 
perty and the property is liable to be attached and proceeded with but there- 
after he proceeds to attach and sell the property in execution of his initial 
decree, while in the case of a suit for possession against the claimant under 
0. XXI, r. 103, the plaintiff on success executes the very decree passed in that 
suit and there is no question of such plaintiff seeking to execute the former 
decree for possession, which he had obtained in the earlier suit. This shows 
that the decree usually passed in a suit under O. XXI, r. 63 is of a different 
nature than the decree passed in a suit under O. XXI, r. 103. This also shows 
that the nature and the scope of the two suits are different. It is, therefore, 
difficult to accept Mr. Kania’s contention that the ratio of the decision in 
Khemchand & Co, v. Shivdanmal Agarwal should be applied to a suit 
filed under O. XXI, r. 103 of the Civil Procedure Code. As I have said earlier, 
‘a suit under O. XXI, r. 103 of the Civil Procedure Code is an independent 
Proceeding for recovering possession of the property and in such a suit the 
market value of such property would govern - -the question of jurisdiction of the 
‘Court. In this view of the matter, it is clear that the present suit which re- 
lates to possession of immoveable property, the market value whereof is very 
much below Rs. 25,000 would not be competent in this Court. The preliminary 
issue is, therefore, answered in favour of the defendants. 

In the result, I direct that the plaint be returned to the plaintiffs for pre- 
sentation -to the proper Court. 
` “As regards costs, it is true that the defendants have succeeded, but 
in view of the fact that the position was not very clear and also in view of 
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the fact that the plaintiffs had first approached the City Civil Court for 
the purpose of filing the suit there, but were directed to approach this Court 
in view of the decision in Khemchand & Co. v. Shivdanmal Agarwal I feel that 
the proper order for costs would be that the plaintiffs should bear and pay 
their own costs of this suit and the costs of the defendants between party and 
party of the issue tried in this Court should be costs in the cause. 

Order accordingly. 


Solicitors for the plaintiffs: Bhatshankar, Kanga & Girdharlal. 
Solicitors for the defendants: Bhatt & Co. 
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Before Mr. Justice Naik, 


MACKINNON MACKENZIE & CO. PRIVATE LTD., BOMBAY 
v. 
SMT. HABIBA EUSOOF KARBELKAR.* 


Workmen’s Oompensation Act (VIII of 1923), Sec, 3—-Workmen’s Compensation Act, 1925 
(15 & 16 Geo 5, o. 84), Seca, 1 (1), 43 (4}—Applicability of 3. 3 (4}—Disease must be atirsbut- 
able to work done in oourse of employment— Word “attributable,” in expression “directly 
atiributable to a specific injury” in 8, 3 (4), embraces contributory aspect of injury. 

The expression ‘specific injury” ins. 3 (4) of the Workmen’s Compensation Act, 1928, is 
used with a view to distinguish a case where death has been caused in the natural course of 
a disease, What is Tequired to be proved under s, 3 (4) of the Act is that the disense must, 
in some sense, be attributable to the work that the workman was doing in the course of his 
employment, In s. 3 (4) the word “attributable”, in the expression “directly attributable 
to a special injury”, is elastic and it may embrace a contributory aspect of the injury arising 
out of and in the course of the employment, Once it is established that the disease is 
directly attributable to a specific injury by accident and the accident has arisen out of and 
in the course of the employment, the compensation of a workman who has suffered death on 
account of a disease is assimilated to that of a workman who has suffered a personal injury 
under a, 8 (1) of the Act. 

Laxmibat Aimaram v, Bombay Port Trusi,) McFarlane v, Hutton Bros, (Stevedores), Lid.,* 
Moore v, Tredegar Iron & Coal Go, Lid? and Ormond v. E.D. Holmes & Qo., Lid,,* referred to, 

Section 43 (4) of the English Workmen’s Compensation Act, 1925, is not materially different 
from s. 8 (4) of the Workmen’s Compensation Act, 1928, 


Tse facts are stated in the judgment. 


Atul Setalvad, instructed by Crawford Bayley & Co., for the appellants. 
8. K. Kalal and Miss A. R. Panjwani, for the respondents. 


Na J. This appeal arises out of proceedings started by the widow of a 
deceased seacunny for compensation on account of death caused to her hus- 
band in the course of his employment with the opposite party, namely, Messrs. 
Mackinnon Mackenzie & Co. Private Ltd., who hereafter will be referred to as 
the company. 7 

The material facts lie within a narrow compass, and may be stated briefly 
as follows. The deceased, Eusoof Karbelkar, was employed as a seacunny on 
the ship S.S. Arbistan. Full course of the voyage of the ship is not on record. 
We, however, know that the ship had anchored at Antwerp and, later on, at 

*Decided, Sepiember 6, 1966. First Appeal 1 (1953) 55 Bom. L.R. 924. 

No. 861 of 1965, against the decision of B.A. 2 (1926) 20 B.W.C.C, 222. 
Ekbote, 3rd Additional Commissioner for 3 (1938) 31 B.W.C.C, 359. 
Workmen’s Compensation at Bombay in 4 [1937] 2 AN E.R. 795. 
Application No, 528/B-46 of 1962, ` 
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London. Eusoof was on service on the said ship as a seacunny. The duties 
of a seacunny have been mentioned by witness, Harman Govind, who was 
examined for the applicants. According to him, one seacunny has to steer 
the wheel and the other seacunny has to attend as a stand-by. Hach has to 
work 4 hours alternately. The total work is of 12 hours for each. The man 
who has to stand by has to do polishing, scrapping, painting, stitching of tar- 
paulin, service to duty officer and preparing hot water for tea. When the 
ship is at the shore he has to clean the gangway, look after the ropes and 
tighten them up if they are loose. The seacunny does watch-duty of the 
gangway also. Two persons alternately work continuously for 4 hours., After 
4 hours, they get 4 hours’ rest. For the 4 hours of duty, they have to stand. 
In this way, they work after every 4 hours and work 12 hours a day. On 
January 6, 1962, Husoof complained of pain in the left shoulder when the 
ship was lying anchored at Antwerp. He was kept off duty for that day. On 
January 7, 1962, he worked for some time. He then complained of shortness 
of breath. He was, therefore, again placed off duty for that day. The ship 
reached the shore of London on January 10, 1962, and on that day he was 
taken to the shore hospital for observation. He was paid off on that day. 
After he was admitted to the hospital, he complained of breathlessness. An 
electro cardiogram plate was taken which showed the presence of a posterior 
infaract. His condition remained the same till March 19, 1962 when he was 
discharged for being repatriated. He was being repatriated to India by ship 
s.s. Tangistan, While on board the ship, he breathed his last on the night 
between March 25, 1962 and March 26, 1962. The post-mortem examination 
revealed that the left ventricle was hypertrophied, the coronary arteries show- 
ed irregular thickening, and the cause of death was described as coronary 
thrombosis. It is the case, therefore, for the applicant who is the widow of 
the deceased that her husband died of injury due to an accident arising out 
of and in the course of his employment. She has claimed a sum of Rs. 4,500 
by way of compensation. 

The company contended that there was no causal connection between the 
employment of the deceased and the injury as a result of which he died. 
The Commissioner negatived the plea put forward on behalf of the company 
and ordered them to pay a compensation of Rs. 4,500 plus a sum of Rs. 150 
by way of costs. It is against that judgment that the company has come in 
appeal. 

Mr. Atul Setalvad on behalf of the company has raised an interesting ques- 
tion of law. He pointed out that s. 3 of the Workmen’s Compensation Act 
falls into three parts. Sub-section (7) deals with a case of personal injury 
caused to a workman by accident arising out of and in the course of his 
employment. The sub-section provides that, in such a case, the employer will 
be liable to pay compensation in accordance with the provisions of the Chap- 
ter. Sub-section (2) relates to what have been called ‘‘occupational diseases’? 
and which are known in the English Statutes as ‘‘industrial diseases’. Occu- 
pational diseases have been described in Parts A, B and C of Schedule III of 
the Act. Sub-sections (2)(a) and 2A relate to occupational diseases peculiar 
to the employment. What is significant to note about these two sub-sections 
is that contracting of such a disease ‘‘shall be deemed to be an injury by 
accident within the meaning of this section’’. Sub-section (3) empowers the 
State Government to add to the list of occupational diseases specified in Parts 
‘A and B of Schedule ITI, and it empowers the Central Government to add to 
the list of occupational diseases specified in Part C-of the said Schedule. Sub- 
section (4) is important, and it is on the wording of this sub-section that the 
superstructure of Mr. Setalvad’s argument has been built. Sub-section (4) 
runs as follows. 

“Save as provided by sub-sections (2), (24) and (3), no compensation shall be payable to a 
workman in respect of any disease unless the disease is directly attributable to a specific injury 
by accident arising out of and in the course of his employment,” 
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` Mr. Setalvad contended that sub-s. (4) provides an exception to the general 
rules laid down in sub-s. (1) and sub-ss. (2) and (2) (a). Ordinarily, no 
compensation would be payable to a workman in respect of a natural disease 
which leads to death in the normal course. Sub-section (4), therefore, lays 
down that compensation would be payable in respect of a disease, provided cer- 
tain conditions are fulfilled, namely, (1) the disease is directly attributable to 
a specific injury by accident, and (2) it has arisen out of and in the course of 
his employment. In this connection, Mr. Setalvad referred to the provisions 
of the English Workmen’s Compensation Acts, 1906 and 1925. The provisions 
of sub-s. (7) of s. 1 of the English Act of 1925 are more or less similar to the 
provisions of sub-s. (J) of s. 8 of our Workmen’s Compensation Act. The 
provisions of s. 43 of the English Act are on the same lines as the provisions 
of sub-ss. (2), (2)(a) and (3) of s. 3 of our Act. Sub-section (4) of s, 48 
of the English Act is important, and it provides: 

“Nothing in this section shall affect the rights of a workman to recover compensation in 

respect of a disease to which this section does not apply, if the disease is a personal injury by 
accident within the meaning of this Act.” 
Mr. Setalvad has contrasted the wording of sub-s. (4) of s. 48 of the 
English Act with the wording of sub-s. (4) of s. 3 of our Act. He argues 
that whereas sub-s. (4) of s. 3 of our Act embodies a saving clause, sub-s. (4) 
of s. 43 of the English Act keeps the right of a workman to claim compensa- 
tion as a result of injury due to a disease unaffected, provided it is proved 
that the disease is a personal injury by accident within the meaning of the 
Act. Mr. Setalvad’s main argument was that, although there have been nu- 
merous decisions of this High Court and also other High Courts in India in 
which compensation has been awarded on account of death by disease due to 
an injury arising out of and in the course of the employment, no High Court 
has taken notice of the peculiar wording of sub-s. (4) of s. 3 of our Act, nor 
has any one of them drawn a distinction between the provisions of sub-s. (4) 
of s. 3 of our Act and sub-s. (4) of s. 43 of the English Act. 

The leading case decided by this Court on this point is Lazmtbai Atmaram 
v. Bombay Port Trust.1 The facts of that case were simple. One Atmaram 
was employed as a watchman (opponent) by the Port Trust at its pumping 
station at Carnac Bunder, Bombay, and his hours of duty were 7 p.m. to 
7 a.m. On August 21, 1951, when he was on duty as usual, at about 1 a.m. 
he complained of pain in his heart, and he was made to lie down. His con- 
dition got worse, and he died at about 6 a.m. The medical evidence showed 
that the deceased was suffering from heart disease and that the death was 
brought about by the strain caused by the deceased being on his legs for a 
certain period of time. Laxmibai, the widow of the deceased, applied to the 
Commissioner for workmen’s compensation, claiming Rs. 3,000 as compensa- 
tion in respect of the death of her husband. The Commissioner dismissed the 
petition and the applicant went in appeal to the High Court. Mr. M. C. 
Chagla, the learned Chief Justice, who delivered the judgment of the Court ex- 
tensively referred to the decisions of the English Courts, and on a review of the 
provisions of s. 3 as also the English cases, held: (1) that the deceased died 
of an injury by accident arising out of and in the course of the employment, (2) 
that, under s. 3 of the Workmen’s Compensation Act, it is not necessary that it 
should be established that the workman died as a result of an exceptional strain 
or some exceptional work that he did on the day in question, and (3) that, if 
the workman died asa natural result of the disease from which he was suffer- 
ing, then it could not be said that his death was caused out of his employment. 
It was also held that, if the workman was suffering from a particular disease 
and as a result of wear and tear of his employment he died of that disease, 
no liability would be fixed upon the employer, but that, if the employment is 
a contributory cause or if the employment has accelerated the death or if it 


1 (1958) 55 Bom. L.R, 924, 
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could be said that the death was due not only to the disease but the disease 
coupled with the employment, then the employer would be liable, and it could 
be said that the death arose out of the employment of the deceased. Mr. Setal- 
vad’s grievance is that no reference has been made to sub-s. (4) of s. 3 of 
our Act. Mr. Setalvad went so far as to say that not only is there no express 
reference to sub-s. (4) of s. 8 but there is no reference even by implication 
to that sub-section. It is difficult to accept the second line of reagoning. The 
learned Chief Justice was considering the case of death as a result of heart 
disease. There was no physiological injury to the deceased in the ordinary 
meaning of that word. If at all, the case would fall within the purview of 
sub-s. (4), because, as was conceded by Mr. Sctalvad, in case of death by 
disease, the only sub-section applicable is sub-s. (4). Sub-section (/) obvi- 
ously, even according to Mr. Setalvad’s argument, does not apply to the case 
of death by disease. Althcugh, therefore, no specifie reference has been made 
to sub-s. (4), it is implicit that the judgment was based on the provisions of 
sub-s. (4). The discussion shows to what extent the disease could be said to 
be attributable to the injury by accident arising out of and in the course of the 
employment. It was an admitted fact in that case that the deceased was suffer- 
ing from heart trouble. The evidence disclosed that the condition of the heart 
disease was aggravated by reason of the work which he was carrying on and 
by reason of the strain to which he was put on account of the said work. Ob- 
viously, therefore, the learned Chief Justice was considering the question as 
to whether the disease could be said to be attributable to an injury by acel- 
dent arising out of and in the course of the employment. The cases that were 
cited before the learned Chief Justice also related to death having been due 
to heart trouble. In McFarlane v. Hutton Bros. (Stevedores), Lid,? the work- 
man suffered from a chronic disease of the heart. He was working as a steve- 
dore, and on the day in question he was employed in unloading a ship and he 
had to fill a tub with iron ore, and while he was pulling the tub he suddenly 
said ‘Oh’! and ceased to work for a moment, but recovering put some iron ore 
into ‘the tub, when he again fell ill and stopped. He lay down and within 
half an hour he was dead. The County Court Judge held that the death was 
due to disease and that it had not been shown that he had been subjected to 
any sudden strain, but that the work was proceeding in the ordinary way, 
and, therefore, there had been no accident such as would entitle the dependant 
to compensation. In appeal, Lord Hansworth, Master of the Rolls, enunciat- 
ed the law on accident as follows (p. 227): 


“If there is an unexpected personal injury arising from some physiological condition set 
up in the course of the work, that may be described as an accident even though there is at the 
moment nothing unusual or particular which sets it up.” 

.The other case referred to was Moore v. Tredegar Iron & Coal Co., Ltd. This 
was the case of a collier who was also suffering from a disease of the heart. 
The question raised by the County Court was whether the work which the 
workman had been doing at any time on that night caused or contributed to 
his death or in any way accelerated it. The County Court was unable to 
find any particular strain which actually caused the death and, therefore, it 
was constrained to hold that there was nothing unusual to contribute to his 
death. The Court of appeal held that, on evidence, the workman’s death had 
been accelerated by his normal work on the night in question and, therefore, 
there must be an award in favour of the dependant. It is not necessary to 
refer to all the other cases considered by the learned Chief Justice. It will, 
however, be interesting to refer to one case which was cited before the learned 
Chief Justice on behalf of the opposite party, Ormond v. C. D. Holmes & Co., 
Lid.4 According to Mr. Petigara’s argument advanced in Laxmibai’s case, 
the decision clearly points out that unless the death is caused by some specific 
event or some specific act, and not by an incident which is part of the ordi- 


2 (1926) 20 B.W.C.C. 22°, _ 4 [1937] 2 AU E.R. 795. 
3 (1938) 31 B.W.C.C. 350. 
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nary duties of the workman, the employer is not liable. Reliance was placed 
on certain observations of Lord Justice Slesser which were to the following 
effect (p. 798): 

“Of later authorities, all of which I think lead to the same conclusion that the workman must 
prove, to dessus an accident, though not necessarily punctuated, yet identifiable in time and 
oircumstance,... 

The learned Chief Justice pointed out that, on the facis of the case which he 
was considering, the accident was clearly identifiable in time and circumstance 
because of the strain caused upon the workman by his being on his legs or 
moving about during the time that he was on duty. The following observa- 
tions of Justice Romer in the same case were also cited (p. 804): 

“The difficulty in treating an industrial disease as an injury by accident in fact is manifest. 
It is the result, not of any particular untoward event, or unlooked-for mishap, but one gradually 
brought about in the course of time. It is not, therefore, accidental,” 
The learned Chief Justice interpreted the above observations to mean that 
where we have a case in which the death is due solely to a disease from which 
the workman suffered and his employment has not been in any way a contri- 
butory cause, and the death is brought about by what might be called mere 
wear and tear, then it may be said that the death did not arise out of the 
employment of the workman. On a review of Laxmébai’s case, it is difficult to 
hold that the provisions of sub-s. (4) of s. 3 of the Workmen’s Compensation 
a were not present to the mind of the learned Chief Justice who decided 

e case. 

I have already referred to the distinction which Mr. Setalvad sought to make 
between the provisions of sub-s. (4) of s. 43 of the English Act and sub-s. (4) 
of s. 3 of our Act. Although sub-s. (4) of s. 3 of our Act seems to be laying 
down an exception to the general rule, namely, that itis only in the case of a 
personal injury by accident as distinguished from a disease that compensation 
is payable, still, in substance, all that sub-s. (4) lays down is that compensa- 
tion would be payable if the disease can be directly attributable to a specific 
injury by accident arising out of and in the course of the employment. Sub- 
section (4) of s. 43 of the English Act, in my opinion, is not materially differ- 
ent from sub-s. (4) of s. 3 of our Act. The logical corollary of Mr. Setalvad’s 
argument is that sub-s. (4) of s. 48 of the English Act embodies something 
like an inherent right vested in a, workman to recover compensation in respect 
of a disease to which the section in terms does not apply. It was not shown 
that any such right exists, either at common law or otherwise. The right to 
recover compensation as a result of an injury by accident arises out of the 
statute and is a creature of the Workmen’s Compensation Act. Nor do I think 
that the expression ‘‘if the disease is a personal injury by accident within the 
meaning of this Act” appearing in the relevant section of the English Act, 
introduces a substantial difference in principle from the one laid down in sub- 
s. (4) of s. 3 of our Act. The expression ‘the disease is a personal injury by 
accident’ means that the disease must amount to a personal injury by accident. 
In other words, the disease and personal injury must be connected .in some 
way as cause and effect. That is exactly the effect of the wording of sub-s. (4) 
of s, 3 which speaks of the disease that is directly attributable to a specific in- 
jury by accident. It is true that the words ‘‘specific injury’’ have not been 
used in sub-s. (4) of s. 43 of the English Act. In my opinion, the expression 
‘specific injury’’ has been used by our Legislature with a view to distinguish 
a case where death has been caused in the natural course of a disease. What 
is required to be proved under sub-s. (4) is that the disease must, in some 
sense, be attributable to the work that the workman was doing in the course 
of his employment. 

Mr. Setalvad contended that, under sub-s. (4), the causal connection that 
must be established is of a special character, namely, that it must be proved 
that the injury has preceded the disease. In other words, the commencement 
of the disease must be due to the injury arising out of and in the course of the 
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employment. According to him, it is not enough that the injury has contri- 
buted to or accelerated or aggravated the disease. I am unable to accept this 
line of reasoning, for the simple reason that the commencement of the disease 
has not been highlighted by the words used in sub-s. (4). The words used are 
‘‘directly attributable to a specific injury”. The word ‘‘attributable’”’ is elas- 
tic enough, and it may embrace a contributory aspect of the injury arising out 
of and in the course of the employment. Once it is established that the disease 
is directly attributable to a specific injury by accident and the accident has 
arisen out of and in the course of the employment, the compensation of a work- 
man who has suffered death on account of a disease is assimilated to that of 
a workman who has suffered a personal injury under sub-s. (J) of s. 3. 

In the view that I have taken about the effect of the decision of this Court 
in Lazmibai Atmaram v. Bombay Port Trust, it is not necessary to consider 
the various questions of fact which were raised by Mr. Kalal in the 
course of his argument. Mr. Kalal contended that the seacunny in the 
present case has not been shown to have any pre-existing heart trouble when 
he was appointed in the service. According to him, the deceased must have 
contracted the disease while he was in service. He pointed out that a seacunny 
is exposed to the severity of differing climates and extremes of heat and cold. 
The post-mortem examination notes seem to suggest that the heart trouble from 
which the seacunny was suffering was of a chronic character. It is not, how- 
ever necessary to consider these questions of fact, because, according to me, 
the question whether the injury which has arisen out of and in the course of 
the employment caused the commencement of the disease is immaterial. 

The result is the appeal fails and is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justices V. 8. Desai and Mr. Justice K. K. Desai, 
RANGNATH LAHANU LAMBHATE v. GOPAL KASHINATH MULAY.* 


Bombay Court-fees Act (Bom, XXXVI of 1959), Seo, 43—Parttes to appeal arriving ai settlement and 
presenting tt to Court on day fixed for hearing—Applicability of s. 43—~“Effective hearing” 
under s. 43, what is, 

Section 43 of the Bombay Court-fees Act, 1959, applies to a case where parties to an appeal 
arrive at a sottlement and present it to the Court even on the day on which the appeal is 
fixed for hearing before any actual hearing of the appeal on merits takes place before 
the Court. 

Effective hearing as contemplated by s. 43 is a hearing relating to the merits of the appeal 
and consists of the Court applying its mind to the merite of the case in the light of the material 
on record and arguments advanced on behalf of the parties with a view to arrive at its decision 
in the appeal, The mere setting up of the appeal for hearing or ite being called on before 
the Court is not sufficient to constitute effective hearing of the appeal. Nor can the appeal 
be said to have been called on for an effective hearing unless the “calling on” of the appeal 
is followed by the appeal being heard and argued. 

Kishanlal v, The State of Maharashtra, referred to, 


Tre facts appear in the judgment. 
V. H. Gumaste, Government Pleader, for the District Judge, Ahmednagar. 


V. S. Desar J. This is a reference made by the learned District Judge, 
Ahmednagar, requiring an interpretation of s. 43 of the Bombay Court-fees 
Act, 1959. Regular Appeal No. 312 of 1960, which was against an order fixing 
the ‘standard rent, was fixed for final hearing before the learned District Judge 


*Decided, November 16, 1966. Oivil Refer- of 1962, decided by K.K. Desai J., on October 
ence No, 2 of 1962, 18, 1966 (Unrep.). 
1 (1966) Civil Revision Application No, 550 
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on October 4, 1961. When the matter was called out, the parties filed a com- 
promise application and the appeal was disposed of in terms of the compromise 
without any hearing or arguments. The appellant thereafter applied for a 
refund of the Court-fees under s. 43 of the Bombay Court-fees Act of 1959 
and the question before the Court was whether he was entitled to the said re- 
fund. Now, the material portion of s. 43 is as follows: 


“48, (1) When any suit in a court is settled by agreement of parties before any evidence is 
recorded, or any appeal or cross objection is settled by agreement of parties before it is called on 
for effective hearing by the Court, half the amount of the fee paid by the plaintiff, appellant, or 
respondent on the plaint, appeal or cross objection, as the case may be, shall be repaid to him by 

Explanation: For the purpose of this seotion, effective hearing shall exclude the dates 
when the appeal ia merely adjourned without being heard or argued,” 


The appellant contends that in the present case the appeal was settled by 
agreement of the parties before it was called on for an effective hearing and 
he is, therefore, entitled to the refund as provided in s. 43. The learned Dis- 
trict Judge is inclined to take the view that since the matter was fixed for hear- 
ing and the Court was ready to go on with it, it was called on for effective 
hearing when it reached before the Court and as the settlement arrived at 
between the parties had been presented to the Court thereafter the provision of 
s. 43 had no application to the case. We are not inclined to agree with the 
view which the learned District Judge is disposed to take. 


The requirement of s. 43 is that the appeal must be settled by an agreement 
of the parties before it is called on for an effective hearing. The explanation 
appended to the section shows that the appeal will not be regarded as being 
called on for effective hearing if, when it is called on, it is merely adjourned 
without being heard or argued. Effective hearing as contemplated by the sec- 
tion is a hearing relating to the merits of the appeal and consists of the Court 
applying its mind to the merits of the case in the light of the material on record 
and the arguments advanced on behalf of the parties with a view to arrive at 
its decision in the appeal. The mere setting up of the appeal for hearing or its 
being called on before the Court is not sufficient to constitute effective hearing 
of the appeal. Nor can the appeal be said to have been called on for an effective 
hearing unless the ‘calling on’ of the appeal is followed by the appeal being 
heard and argued. What the section means on its proper interpretation is that 
if the appeal or cross-objection is settled by an agreement of the parties before 
it commences to be effectively heard, that is, before the Court proceeds to apply 
its mind to the merits of the case in the light of the material on record and the 
arguments which may be advanced before it, the appellant or the respondent, as 
the case may be, will be entitled to the benefit of the section. In the present 
case, as soon as the appeal was called out, the parties instead of entering upon 
the hearing of the matter on merits presented the Court with a settlement which 
had been arrived at between them. In our opinion, there was no effective 
hearing of the matter at the stage when the settlement was arrived at by the 
parties and presented before the Court. It may be pointed out that the settle- 
ment which was arrived at between the parties before the matter came for 
hearing would normally be presented to the Court only on the date on which 
the appeal was fixed. The mere circumstance, therefore, that a compromise 
note was not filed before the Court before the date on which it was fixed for 
hearing will not amount to the settlement having been effected after the case 
had been called out for effective hearing. The view that we are taking is also 
taken by one of us in Kishanlal v. The State of Maharashtra.’ In our opinion, 
therefore, on a correct interpretation of the provisions of s. 48, its provisions 
will have application to a case where parties to an appeal arrive at a settlement 
and present it to the Court even on the day on which the appeal is fixed for 


1 (1965) Civil Revision Application No. October 18, 1965 (Unrep.). 
550 of 1962, decided by K, K. Desai J., on 
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hearing before any actual hearing of the appeal on merits takes place before 
the Court. The learned District Judge has stated in his reference that that is 
also the prevailing practice in the Courts. In our opinion, the said practice is 
correct and in aceordance with the provisions of s. 43. 


In our opinion, therefore, the appellant is entitled to the refund which he 
has claimed. We answer the reference accordingly. No order as to costs. 


Answer accordingly. 


Before Mr. Justice Tarkunde and Mr. Justice M. V. Paranjape, 
MISS SOPHY KELLY v. THE STATE OF MAHARASHTRA.* 


Maharashtra Sccondary Education Boards Act (XLI of 1965), Secs, 2 (0), 18, 19, 36—Maharashtra 
Secondary Education Boards Regulations, 1966. Regs. 49 (8),t 42 (2), 19(6), 47 (1)}— Whether 
regulation 49 (8) valid and reasonable—Regulations made under Act whether have force of law— 
Regulations whether in nature of bys-lawa or staiutory rules—Distinciion’ between bye-lawr 
and statutory rules—Intra vires bye-law forbidding person from doing what he is entitled 
to do at common law— Such bye-law whether could be held invalid on ground of its repugnancy 
to general law—Bombay University Act-(Bom, XXII of 1857)—Indian Universities Act (VIII 
of 1904)— Bombay University Act (Bom, IV of 1928)—Bombay Secondary School Certificate 
Examination Act (Bom. XLIX of 1948). 


Heads of secondary schools have a common law right, which is contractual in nature 
and is binding on pupils and their guardians, of presenting for the 8.8.C, Examination 
only those pupils who make satisfactory academic progresa and not the rest, This right, 
however, can be overridden by a valid legislation. 

Regulation 49(8) passed by the Maharashtra State Board of Secondary Education under the 
provisions of the Maharashtra Secondary Education Boards Act, 1965, is invalid on the 
ground that it is ulira vires the powers of the Board, and algo on the ground that, assuming 
it to be inira vires, it is unreasonable. 

Rev, Fr. Joseph v. State,’ In ro The Kerala Education Bill, 1957, P. R. Jodh w. A. L. Pande,’ 
Narayanaswamy v. Krishnamurthyt and Dr. Indramani Pyarelal Gupta v. W. R. Nathu, 
referred to. i 

Tho Regulations made by the State Board of Secondary Education under the Maharashtra 
Secondary Boards Act, 1965, have the force of law. 

The Regulations under the Act are in the nature of bye-laws and not statutory rules, 

There is a distinction between these two types of subordinate lagislation. Where an Act 
lays down the general policy of the Legislature and delegates to some authority the function 
of filling in the details of that policy, the regulations made by that authority are in the 
nature of statutory rules, Such power is usually granted by the Legislature to the executive, 
bat where the matter relates to judicial procedure the power is sometimes given to the 
judiciary. On tho other hand, where the Legislature provides for the constitution of a 
local authority or a statutory corporation, defines its purpose, and empowers it to make 
provisions for carrying into effect the purpose for which it was constituted, the regulations 
mado by the local authority or statutory corporation are in the nature of bye-laws, 

Kruse v. Johnson,® London Association of Shipowners and Brokers v. London and India 
Dooks Joint Commities,” Mulchand Gulabchand v, Mukund, Dukhuram Gupia v. Co-op, Agri. 
Assocn,,® Ohief Inspector of Mines v, Lala Karam Chand Thapar t ai and Wicks v. Dtrector of 
Publio Prosecutions,” roferred to, 


*Decided, September 6/9. 1966. Special Civil 3 [1965] 2 8,0.R. 713 
Applications Nos, 181 and 132 of 1966, 4 [1958] A.LR. Mad. 843 

+Regulation 49 (8): “Heads of secondary 5 [1068] 1 8.0.R. 721 
schools shall not withhold the applications of 6 [1898] 2 Q.B. 91. 
candidates who have fulfilled the conditions 7 [1892] 3 Ch, 242, 
prescribed for appearing at the Examination 8 (1951) 54 Bom. L.R. 285 
without the previous canction of the Divisional 9 [1960] A.T.R. M.P. 278 
Chairman,” 10 [1982] 1 8.C.R. 9. 

1 [1968] A.I.R. Korala, 290, _ il AO. 362. 


2 [1959] 8.0.R. 995. 
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A bye-law which is snira vires the powers of the authority which made it cannot be held 
to be invalid on the ground of its repugnancy to the general law, if it merely forbida n 
person from doing what he is entitled to do at common law. 

Powell v. May," referred to, 


Tae Maharashtra Secondary Education Boards Act of 1965 came into force 
on January 1, 1966. It provided for the setting up of a State Board called 
the Maharashtra State Board of Secondary Education and three Divisional 
Boards for the Poona Division, the Nagpur Division, and the Aurangabad 
Division, respectively. While bringing into force the said Act the State Govern- 
ment also brought into force on the same day regulations made by them under 
s. 37 of the Act. Regulation 42 of these regulations related to the eligibility 
of regular candidates for admission to the S.S.C. Examinaticn to be con- 
ducted in the Poona Division by the Poona Divisional Board. Clause (1) of 
this Regulation required that in order to be eligible for the examination, the 

candidate should have from the head of his school a certificate as to his con- 
duct and attendance at the school, and a certificate as to his character, but 
not a certificate regarding his academic progress. For the final examination in 
the Nagpur Division the regulations continued the old system which did not 
require any progress certificate as a condition of eligibility and under which 
the heads of schools were required to forward the applications of all eligible 
candidates, but which empowered the heads of schools to assign 20 per cent. of 
the marks in each subject on an internal assessment of the performance of the 
candidates. As regards candidates wishing to appear for the final examination 
conducted by the Aurangabad Divisional Board the relevant regulation required 
that candidates should have from the heads of their schools a certificate that 
they had ‘‘satisfactorily prosecuted a regular course of study” preseribed for 
the examination. . 

_ Although these Regulations were brought into force along with the Act on 
January 1, 1966, they were not known to the heads of secondary schools till 
after January 17, 1966. The preliminary examinations in the secondary schools 
comprised in the Poona Division were held, as usual, in the month of December 
1965, and the heads of schools forwarded to the Poona Divisional Board on or 
about January 10, 1966, the applications of candidates who had received the 
requisite certificates including the progress certificate. Following the practice 
of previous years the heads of several schools did not forward the applications 
of candidates who in their opinion did not make adequate academic progress, 
and who, therefore, had not received progress certificates. On January 17, 
1966, the Secretary of the Poona Divisional Board sent a circular to all the 
heads of secondary schools in the Poona Division, and enclosed with that cir- 
cular an extract from regulation 42 framed under the new Act. By the said 
circular he informed the heads of secondary schools 


“that candidates who could not be sent up for the 8.8.C. Examination of March 1966 meroly 
on the ground of unsatisfactory progress may approach, if they so desire, the heads of their 
respective schools and fill in the prescribed form of application.” 

It was further stated in the circular, 


“Application forme of all such candidates together with relevant accompaniments and fees 
should be forwarded by the Schools to the Divisional Secretary, Poona Divisional Board, Poona-i0, 
not later than 31-1-1988.” 

The President of the Bombay Association of Heads of Secondary Schools, which 
consisted of Head Masters of about 230 High Schools in Bombay and of which 
the petitioners in both the present petitions were members, sent a telegram on 
January 19, 1966, to the Poona Divisional Board inquiring whether under the 
said circular of January 17, 1966, it was obligatory upon the Head Master of 
a school fo forward the applications of candidates irrespective of their pro- 
gress, By his letter dated January 21, 1966, the Secretary of the Poona Divi- 
sional Board informed the petitioners that it was no longer necessary to certify 


12 [1046] 1 K.B. 330. 
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the progress of a candidate and that a candidate’s application could not be 
withheld for want of academic progress. The Bombay Association of Heads of 
Secondary Schools held a meeting on January 22, 1966, and resolved unani- 
mously to convey its protest against the new regulation on the ground that it 
was ‘‘un-educational’’. Representatives of the Association interviewed the 
Minister for Education, but were informed that their request not to enforce 
the regulation could not be acceded to. Thereupon the present petitions were 
filed on January 31, 1966, for an appropriate writ or order quashing the said 
regulation 42(1), the said circular dated January 17, 1966 and the said letter 
dated January 21, 1966, and for a direction to the respondents (the State of 
Maharashtra, the Maharashtra State Board of Secondary Education and the 
Poona Divisional Board of Secondary Education) to desist from enforcing 
them. On filing the petitions the petitioners prayed for and obtained an in- 
terim injunction restraining the respondents from implementing the said cir- 
cular against the secondary schools in the Poona Division. ; 

As the S.S.C. Examination was to be held in the month of March 1966, and 
the matters in issue were very urgent, the petitions were ordered to be heard 
peremptorily on February 7, 1966. The petitions were accordingly heard be- 
tween February 7 & 11, 1966, before a Bench consisting of Mr. Justice Tarkunde 
and Mr. Justice H.R. Gokhale. 

Before the arguments were over the parties arrived at interim consent terms 
which were submitted to the Court on February 11, 1966. Under the interim 
consent terms the respondents agreed that the Board would consider the ques- 
tion of the right claimed by the heads of secondary schools to withhold the 
applications of candidates for the final examination on the ground that their 
„academic performance was not satisfactory. The Board agreed to decide this 
question without being influenced in any way by regulation 42 as interpreted 
by the respondents and after inviting the views of educationists and other 
affected persons, and after hearing a deputation of the Bombay Association of 
Heads of Secondary Schools. The petitioners on their part agreed to present 
for the S.S.C. Examination to be held in March 1966 the pupils who had 
been kept back for want of academic progress. The petitioners agreed to do 
so without prejudice to their rights and contentions in the petitions. It was 
further agreed that in the event of the petitioners not being satisfied with the 
decision which might be taken by the Board, the petitions would proceed to a 
final hearing after such amendments in the petitions as might be found to be 
necessary. 

The Board thereafter followed the procedure agreed upon, invited the views 
of educationists and others, heard a deputation of the Bombay Association of 
Heads of Secondary Schools, and passed on June 29, 1966, certain regulations 
which were designated ‘‘the Third Regulations’’. Some of the features of the 
new regulation 42 and the new regulation 49 comprised in the Third Regula- 
tions were as follows. Whereas the old regulation 42 (framed by the State 
Government under s. 37 of the Act) had provided in a negative form that no 
candidate shall be admitted to the final examination unless he fulfilled the con- 
ditions mentioned in that regulation, the new regulation 42 (adopted by the 
Board as a part of the Third Regulations) provided that a candidate ‘‘shall 
be eligible’’ to appear for the S.S.C. Examination on fulfilling the conditions 
mentioned in that regulation. Both the old as well as the new regulation 42 
did not prescribe a progress certificate from the head of a secondary school as 
a condition of eligibility of a candidate for appearing for the S.S.C. Examina- 
tion. A more material change was brought about by the Board in regulation 
49 which related to the applications of candidates for the examination. In 
that regulation the Board incorporated a new clause to the following effect: 

*(8) Heada of secondary Schools shall not withhold the applications of candidates who 
have fulfilled the conditions prescribed for appearing for the Examination, without previous 
sanction of the Divisional Chairman,” 

After the result of the Board meeting was communicated to the petitioners, 
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they got the petitions amended so as to challenge the validity of ‘‘the Third 
Regulations”. 


The petitions were heard. 


Special Civil Application No. 131 of 1966. 
N. A. Palkhivala, with S. J. Sorabjee, instructed by Gagrat & Company, for 
the petitioner. 


H. M. Seervai, Advocate General, with T. R. Andhyarujina, instructed by 
Little & Co., for the respondents. 


Special ‘Civil -Application No. 132 of 1966. 
S. J. Sorabjee, with P. A. Mehta, instructed by Gagrat & Company, for 
the petitioners. 


H. M. Seervai, Advocate General, with T. R. Andhyarujina, instructed by 
Little & Co., for the respondents. 


TARKUNDE J. [After setting out the facts, his Lordship proceeded]: 
According to its preamble the object of the Act is ‘‘to regulate certain matters 
pertaining to secondary education in the State of Maharashtra and for other 
purposes hereinafter appearing.’’ It will be noticed that on the one hand the 
object of the Act is not confined, like that of the Bombay Secondary School 
Certificate Examination Act of 1948, to the holding and conducting of the 
S.S.C. Examination and prescribing courses of studies for the examination, 
and that on the other hand the object of the Act is not so wide as that of the 
Madhya Pradesh Secondary Education Act of 1955 which was ‘‘to establish a 
Board to regulate secondary education in Madhya Pradesh.’’ The present Act 
is designed to regulate ‘‘certain matters’’ pertaining to secondary education 
and not to regulate secondary education generally. Section 2(1) of the Act 
defines the term ‘‘recognised by a Divisional Board’’ with reference to a secon- 
dary school as meaning ‘‘recognised by a Divisional Board for the purposes 
of admission to the privileges of that Board.’ The term ‘‘secondary educa- 
tion” is defined in s. 2(0) as meaning 


“Buoh general, technical, vocational or special education...which is designed to meet the 
needs of the period of adolescence and which follows immediately primary education and precedes 
immediately education controlled by Universities established by law in India.” 

Section 3 provides for the establishment of the State Board and the three Divi- 
sional Boards, and as. 4 to 17 define the constitution of these Boards and pro- 
vide for their mode of functioning. Of these sections, s. 5 deals with consti- 
tution of the State Board. It shows that the Board is to consist of 44 mem- 
bers of whom 8 are officials and the rest non-officials. Most of the non-official 
members, however, are nominees of the State Government. Out of the 44 mem- 
bers of the Board, 35 are nominated by the State Government and 9 are elec- 
ted, 6 by each of the University in the State, 2 by the Legislative Assembly 
and 1 by the Legislative Council. Section 18 defines the powers and duties of 
the State Board. Under s. 18(a) one of the functions of the Board is to ad- 
vise the State Government on matters of policy relating to secondary educa- 
tion in general. Under s. 18(b) the Board can lay down guiding principles 
for determining curricula and syllabi for the entire secondary course, and to 
determine the curricula and detailed syllabi for the final examination. 
Section 18(c) relates to recommendations of text-books. Under s. 18(d) the 
Board can prescribe standard requirements in respect of staff, buildings, furni- 
ture, equipment, stationary and other things required for secondary schools. 
Section 18(f) is important for our present purpose. It empowers the Board 
“to prescribe conditions for admission to the final examination, for regular and 
private candidates’’. Under s. 18(1) the Board can call for any information 
from any secondary school recognised by a Divisional Board ‘‘to ensure main- 
tenance of academic standards in secondary education.’ Section 18(m) em- 
powers the Board to recommend measures to promote physical, moral and 
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social welfare of students in institutions recognised by the Divisional Boards, 
and to prescribe conditions of their residence and discipline. Section 18(t) 
empowers the Board ‘‘to make regulations. for the purpose of carrying into 
effect the provisions of this Act.’ Under s. 18(v) the Board can ‘‘exercise 
such other powers and perform such other duties as may be conferred or im- 
posed on it by or under this Act.’ Under s. 18(w) the Board can ‘‘do all 
such acts and things as may be necessary to carry out the purposes of this 
Act.” Then s. 19 defines the powers and duties of a Divisional Board. Under 
s. 19(/) one of the functions of a Divisional Board is ‘‘to conduct in the area 
of its jurisdiction the final examination on behalf of the State Board.’’ Under 
s. 19(h) a Divisional Board admits candidates for the final examination 
“according to the regulations made by the State Board in this behalf.’’ Bec- 
tion 19(m) empowers a Divisional Board ‘‘to generally evaluate the perform- 
ance of students in all examinations in secondary schools including the final 
examination and make necessary recommendations to the State Board in that 
behalf.’’ Under s. 19(2) a Divisional Board has a power ‘‘to grant recogni- 
tion to secondary schools cr withdraw the same in the prescribed manner.’’ 
Under s. 19(0) a Divisional Board can call for any information from a recog- 
nised secondary school ‘‘to ensure maintenance of academic standard’’, and to 
withdraw recognition of schools who failed to maintain ‘‘the required academic 
standard’’. Under s. 19(q) a Divisional Board is authorised ‘‘to require m- 
stitutions recognised by it and the Education Department to extend their co- 
operation in the conduct of the final examination.’’ Section 34 gives power to 
the State Government to issue to the State Board such directions consistent 
with the Act as it may think fit. Section 36 relates to the power of the State 
Board to make regulations. Sub-section (7) of s. 36 lays down that the State 
Board may make regulations ‘*for the purposes of carrying into effect the pro- 
visions of this Act.’’ Sub-section (2) of s. 36 enlists the particular topics on 
which such regulations may be made without prejudice to the generality of the 
power granted by sub-s. (7). The topic mentioned under s. 86(2)(c) is ‘‘the 
admission of candidates to the final examinations and conditions governing such 
admision.” The topic under s. 36(2)(f) is ‘‘the arrangements for the con- 
duct of final examinations by the Divisional Boards and publication of results.” 
Sub-section (3) of s. 36 provides that no regulation made under this section shall 
have effect until the same has been sanctioned by the State Government. As 
already mentioned, s. 37 lays down that the first regulations shall be made by 
the State Government and that they shall continue to be in force until new 
regulations are duly made and sanctioned under s. 36. Section 38 empowers 
the State Board to make bye-laws ‘‘consistent with this Act and the regula- 
tions made thereunder’’ for the purpose of providing for such matters as the 
procedure to be followed at the meetings of the State Board and the Divi- 
sional Boards, the compensatory allowance which may be drawn by members 
of the Boards and other matters solely concerning the Boards and their Com- 
mittees. By s. 40 the Bombay Act of 1948 and the Madhya Pradesh Act of 
1951, which have been referred to above, were repealed. 

The old regulation 42 framed by the State Government having been replaced 
by the new regulation 42 framed by the Board, the attack of Mr. Palkhivala 
at the resumed hearing was directed towards cl. (2) of the new regulation 42 
which dispensed with the progress certificate as one of the conditions of eligi- 
bility of candidates for the S.S.C. Examination and el. (8) of regulation 49 
which purported to take away the right of heads of secondary schools to with- 
hold the applications of candidates who fail to make satisfactory aca- 
demic progress in the final year. One of the arguments advanced by 
Mr. Palkhivala in this behalf can be dealt with separately from the rest of his 
arguments. This argument was not pursued by him on the ground that it was 
unnecessary to do so, but was not formally given up. He argued that the 
powers which have been granted under the Act to the State Board and the 
Divisional Boards are powers of delegated administration and not of delegated 
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legislation, and that therefore the regulations framed by the State Board can- 
not impose any obligations or interfere with any rights where such imposition 
or interference is not expressly provided for by the Act. The expression ‘‘dele- 
gated administration” used by Mr. Palkhivala was perhaps not an ‘appropriate 
one. The Legislature being not an administrative body, the conferment of admi- 
nistrative powers under an enactment cannot be looked upon as an act of dele- 
gation. However, what Mr. Paikhivala meant was that the regulations which 
the State Board was empowered to make under the Act are in the nature of 
administrative orders and cannot have the force of law. We do not find it 
possible to accept this argument. The regulations made under the Act are 
capable of being enforced by judicial means and this implies that the regula- 
tions have the force of law. For instance, one of the regulations is to the 
effect that a student who gets 35 per cent. marks in each subject at ihe S.S.C. 
Examination is to be declared by the Divisional Board as having succeeded in 
the examination. There can be little doubt that if a student gets the requisite 
number of marks and is not shown to have succeeded in the examination, he 
or his guardian can adopt appropriate judicial means to require the Divisional 
Board to declare him as having sucteeded in the examination. Instances of 
this type can be multiplied. We are accordingly of the view that the regula- 
tions made under the Act have the force of law. f 

The other arguments of Mr. Palkhivala can be summarised under the follow- 
ing heads: 
` (a) the new regulation 42(2) and regulation 49(8) are ultra vires, because 

(i) they are not covered by the regulation making powers which the Act 
has granted to the Board, and because 

Gi) they are contrary to the main purpose of the Act which is the main- 
tenance of standards of education in secondary schools; 

(b) that the said regulations are in the nature of bye-laws and not statu- 
tory rules, and are invalid, because they are 

` (i) unreasonable, and 

(ii) repugnant to the general law; 

(c) that the said regulations are discriminatory and bad under art. 14 of the 

Constitution as they introduce inequality between the Head Masters of secon- 
dary schools in the Poona Division and the Head Masters of secondary schools 
in the Nagpur Division. 
An additional point which was taken in the petition was that the impugned 
regulations amount to an unreasonable encroachment on the fundamental right 
of the petitioners to conduct and run the business or vocation of an educa- 
tional institution efficiently and in the proper interest of the pupils and were, 
therefore, violative of art. 19(J) (g) of the Constitution. This contention was 
not pressed by Mr. Palkhivala in view of the suspension of that article by art. 358 
of the Constitution during the operation of the Proclamation of Emergency. 

We pointed out to Mr. Palkhivala at an early stage of his arguments that it 
would not be possible for'the Court to grant any relief to the petitioners in 
respect of their griévance about the new regulation 42(2). It was within the 
competence of the Board to lay -down the conditions of eligibility of can- 
didates for the §8.8.C. Examination. The mere fact that regulation 
42 does not contain one of the conditions of eligibility (viz. the 
requirement of a progress certificate from the head of the school) which was 
found in the corresponding regulation 27 made under the earlier Bombay Act 
of 1948 eannot afford any legitimate ground for holding that regulation 42 is 
either ultra vires or unreasonable or repugnant to the general law. Regula- 
tion 42 was a fresh regulation under the present Act, and cannot be looked up- 
on aS a mere amendment of regulation 27 which was framed under the old 
Act. It is true that from the point of view of the petitioners the new regula- 
tion 42 had another objectionable feature. It stated in a positive form that a 
candidate ‘‘shall be eligible to appear for the Secondary School Certificate 
Examination” on fulfilling the conditions laid down in that section. Such 
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language was probably used by the Board in order to emphasise what was ex- 
pressly stated in cl. (8) of regulation 49 that the heads of secondary schools 
shall not be entitled to withhold tbe applications of candidates on any ground 
other than those mentioned in the new regulation 42. If, however, cl. (8) of 
regulation 49 is found and declared to be invalid, the new regulation 42 can- 
not by itself have the effect of depriving the heads of schools of the power 
claimed by them to withhold the applications of candidates on the ground of 
inadequate academic progress. By itself and in the absence of cl. (8) of regula- 
tion 49, the new regulation 42 will merely imply that the Divisional Boards 
shall admit all candidates whose applications have been forwarded and who 
are found to be eligible according to the conditions laid down in that regula- 
tion. Mr. Palkhivala accepted this view and confined his attack under the 
above heads to cl. (8) of regulation 49. 

On the questions canvassed before us was whether the regulations framed 
under the Act were in the nature of statutory rules or bye-laws. This ques- 
tion is relevant in considering the second part of Mr. Palkhivala’s arguments, 
viz. that regulation 49(8) is bad because it is unreasonable and because it is 
repugnant to the general law. According to Mr. Palkhivala, regulation 49(8) 
is ultra vires the powers of the Board irrespective of whether that regulation 
is looked upon as a statutory rule or a byelaw. The latter question will 
accordingly be considered while dealing with the second part of Mr. Palkhivala’s 
arguments. 

In considering whether regulation 49(8) is ultra vires the powers of the Board 
it is very important to know by what right the petitioners claim to be entitled 
to withhold the applications of candidates on the ground that their academic 
progress is unsatisfactory. It will be found that the vires of regulation 
49(8) as well as its alleged unreasonableness depend on the existence of the 
above right claimed by the petitioners as heads of secondary schools. The 
nature of that right was explained by Mr. Palkhivala in the course of his argu- 
ments with reference to a passage from Halsbury which will be presently 
quoted. When the learned Advocate General commenced his reply, he on be- 
half of the respondents and Mr. Sorabjee on behalf of the petitioners agreed 
that the nature of the right claimed by the petitioners should be specified in 
the form of an amendment to the petitions. Paragraph 12(aa) was according- 
ly added to the petitions by way of an amendment and a supplementary aff- 
davit in reply was filed by the respondents. 

According to the petitioners, the right claimed by them arises from the im- 
plied terms which the common law attaches to the contract to educate. These 
implied terms are the basis of the internal autonomy of educational institu- 
tions. In Halsbury’s Laws of England, in the volume dealing with ‘‘Educa- 
tion’’, the following portion appears under the heading ‘‘Common Law Rights 
and Duties” and the sub-heading ‘‘The Contract to educate”? (Halsbury, 
Third edn., Vol. 13, p. 590, paras. 1241 and 1242). 

“1241, Parents and school proprietors. In schools which are not maintained by local 
education authorities the relations between the parent and the proprietor of the school are gover- 
ned by the terms (express or implied) of the contract for the education of the child. Subject 
to the express terms of the contract, there is en implied term that the proprietor shall continue 
to be responsible for the education of the child so long as the child’s conduct does not warrant 
his expulsion from the school...” 

“1942. Position of schoolmasters, The authority of a schoolmaster is, while it exists, the 
same ag that of a parent, A parent, when he leaves his child with a school master, delegates to 
him all his own authority, so far as is necessary for the welfare of the child, and so far as is neces- 
sary to maintain discipline with regard to the child committed to the teacher’s care. The dele- 
gation is revocable, and in case of conflict the authority of the parent must prevail and he may 
have a habeas corpus if the master detains the child against his wish. The parent undertakes 
that the master shall be at liberty to enforce with regard to the child the rules of the school 
or at all events such rules as are known to him and to which he has expressly or impliedly agreed. 
The master is bound to take such care of his pupils as a careful father would take of his children,” 
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Applying these principles to the case before us, it seems clear that when a 
parent gets his child admitted to a secondary school he undertakes that the 
Head Master shall be at liberty to enforce with regard to the child such rules 
of the school as are reasonably designed to promote the education of the child 
and to maintain discipline in the school. The main purpose of education in 
secondary schools is to prepare pupils for the S.S.C. Examination. A few 
secondary schools in the State prepare some pupil for another examination call- 
ed the Indian School Certificate Examination which has a higher standard 
than the 8.8.C. Examination. It was, however, common ground before us that 
only those secondary schools which teach in the English medium are allowed to 
prepare students for the Indian School Certificate Examinations, and that even 
these schools usually have a section which prepares students for the S.$S.C. 
Examination. Since the main purpose of education in secondary schools 
is to prepare pupils for the S.S.C. Examination, it follows that the parent 
who gets his child admitted to a secondary school undertakes that the Head 
Master shall be at liberty to enforce with regard to the child such rules of dis- 
cipline as are reasonably designed to prepare him for that examination. Under 
the implied terms of the contract the Head Master is entitled to withhold pro- 
motion of a pupil from one standard to the next, if the pupil does not show 
satisfactory academic progress. The same right is exercised by Head Masters 
in respect of pupils in the final standard by refusing to grant them leave 
to appear for the S.S.C. Examination unless satisfactory progress is made by 
them. Such a rule is obviously designed to promote habits of regular and 
diligent study in the pupils. The Head Masters claim the right to judge the 
academic progress and performance of their pupils before presenting them for 
the 8.8.C. Examination, but that right results from the more basic rule en- 
forced in the school that only those students will be presented for the S.S.C. 
Examination who have studied regularly in the course of the year and made 
adequate academic progress. 

It was averred by the petitioners, and was not denied by the learned Advo- 
cate General, that in actual practice the Head Masters in the Bombay Pro- 
vince exercised the right for well-nigh 100 years of presenting for the final 
examination only such students as were found to be fit to pass the preliminary 
examinations held by the schools. We have no evidence whether this practice 
originated in a conscious recognition of the common law rights of educational 
authorities, but it does appear that the practice coincided with those rights. 
Jt seems, moreover, that the right was recognized by the Bombay University 
in respect of the Matriculation Examination which used to be held by the 
University. A form of application for admission to that examination was re- 
quired to be endorsed by the Head Master with a statement that the student 
had the ‘‘permission’’ of the Head Master to present himself or herself for the 
Matriculation Examination of the particular year. The right is still recog- 
nized by the University of Cambridge Local Examinations Syndicate which is 
responsible for the holding of the Indian School Certificate Examination in 
India and similar examinations in other parts of the world. The candi- 
dates appearing for that examination are described as having been ‘‘presented’’ 
by. affiliated schools and entry forms are prescribed for ‘‘school candidates”. 
The settled practice which is followed in presenting candidates to the Indian 
School Certificate Examination has been described in an affidavit filed by the 
petitioners of Reverend G. Ridding, who is the Convenor of the Bombay Branch 
of the Council for the Indian School Certificate Examination and the Principal 
of the Cathedral and John Connon Boys’ School in Bombay. He stated: 

“In fact the Principals of the Schools are free to detain pupils who are not fit and whose 
academic progress was unsatisfactory and not to present them as candidates of their echools if in 
their bona fide judgment they so think fit and proper and are further free to withdraw even a 
listed candidate.” 

It appears from the rules that the Principals of schools are required to send 
the applications of candidates for the Indian School Certificate Examination 
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much in advance of the end of the academic year. They are, however, entitled 
to withdraw the name of a listed candidate, if by the end of the academic year 
they find that his progress is not satisfactory. We find that this practice is 
recognized by the University of Cambridge Local Examinations Syndicate it- 
self. In the Introductory notes to their Regulations of 1962 the Syndicate 
stated : 

“Owing to the long interval between the date of entering and the examination it sometimes 

happens that a school withdraws a candidate who has been duly entered, on the ground that 
he has not yet reached the standard required.” 
Even in the present regulations framed under the Act, expressions have been 
used which indicate that the heads of secondary schools have the right to 
‘*present’’ candidates for the S.S.C. Examination. Regulation 19(6) for in- 
stance lays down that ‘‘no secondary school which is not recognised by the 
Divisional Board concerned shall be permitted to present candidates for any 
final Examination conducted by it.’’? Such an expression is also used in regula- 
tion 47(1). It is safe to conclude that heads of schools have a common law 
right which has been recognized in practice of presenting only such of their 
pupils for the final examination as have shown adequate academic progress 
and of not presenting the others. 

The learned Advocate General argued in this connection that the common law 
rights on which the petitioners rely are contractual rights, that the terms of 
the contract, express or implied, are only binding on the parties to the con- 
tract, and that those terms have no relevance to the public examination held 
by the Board. The learned Advocate General argued that the schools have no 
common law right to send up students for a public examination. The right to 
send up students for a public examination depends upon the recognition of the 
school by the authority which conducts the examination and the right is sub- 
ject to such rules as may be made by that authority. The learned Advocate 
General further argued that the right of withholding the applications of candi- 
dates on the ground of want of academic progress was granted to Head Masters 
by law, and what was granted by law could always be taken away by law. 
Hence the Head Masters cannot, according to the learned Advocate General, 
claim any right to withhold the applications of candidates for the 8.8.C. 
Examination. 

It appears to us that these arguments miss the point in dispute. It was not 
claimed on behalf of the petitioners that the implied terms of contract between 
the head of a school on the one hand and the pupil’s guardian on the other 
bind any person other than the parties to the contract. The whole concept of 
the internal autonomy of educational institutions arises from such implied 
terms which are not binding on third parties. As far as the 8.8.C. Examina- 
tion is concerned, the effect of the implied contractual terms is that a student 
is not entitled without the permission of his Head Master to appear for the 
examination unless a right to that effect is validly conferred on him in super- 
session of the contractual terms. The point in dispute is whether the Board 
has been authorised by the Legislature to grant such a right on the student in 
supersession of the implied contractual terms. It is not disputed that the Legis- 
lature could itself have passed a law to that effect and it is also not disputed 
that the Legislature could have authorised the Board to make a regulation to 
the same effect having the force of law. 

In support of his argument the learned Advocate General relied on a deci- 
sion of the Kerala High Court in Rev. Fr. Joseph v. State.’ In that case the 
Court held inter. alia that schools which had sought recognition and accepted 
aid from the State Government were bound by the extensive powers of con- 
trol which the Government had given to themselves by rules made in the 
Travancore Education Code. That decision offers no assistance in the present 
case, because the Travancore Education Code was a body of executive instrue- 
tions having no statutory limitations. It is obvious that in the absence of any 
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statute regulating the powers of the Government to grant aid to schools, the 
Government can make any rules to control the management of schools which 
seek and accept Government aid, provided those rules do not violate any funda- 
mental right guaranteed by the Constitution. The learned Advocate General 
also relied on certain passages from the opinion given by the Supreme Court 
in In re The Kerala Education Bil, 19572, and the decisions of the Supreme 
Court in P. R. Jodh v. A. L. Pande, to show that extensive interference in 
the right of management of educational institutions can be brought about by 
a legislative enactment or by rules validly made thereunder. That position, 
however, is not disputed by the petitioners. 

It was further argued by the learned Advocate General that the Head Master’s 
authority under the implied terms of the contract to educate a pupil is revo- 
cable at the instance of the parent, and that the Head Master cannot there- 
fore claim, on the basis of such authority, a right to disallow the pupil from 
appearing for the final examination. We are unable to accept this argument 
also. In the context of the right claimed by the Head Masters in the present 
case, the parent can revoke the authority delegated by him to the Head Master 
only by withdrawing the pupil from the school. He cannot by exercising the 
power of revocation compel the Head Master to forward the pupil’s applica- 
tion for the 8.8.C. Examination, just as he cannot in the exercise of that 
right compel the Head Master to promote the pupil from one standard to the 
next. 

We may accordingly conclude that the heads of schools represented by the 
petitioners have a right, which is contractual in nature and which is binding 
on pupils and their guardians, of not permitting the pupils to appear for the 
S.S.C. Examination if the Head Masters find that the pupils have failed to 
make adequate progress, and that this right is capable of being overridden by 
a valid regulation. 

That leads us to the question whether the Board in the present case was 
authorised by the Act to make regulation 49(8) so as to override the above 
right of the heads of schools. Section 18 of the Act defines the powers of the 
Board and the only provision of that section which directly relates to this 
topic is contained in cl. (f). Clause (f) of s. 18 empowers the Board ‘‘to pres- 
cribe conditions for admission to the final examination, for regular and private 
candidates.” It was claimed by the learned Advocate General that this provision 
enables the Board to confer on students the right to be admitted to the final 
examination, on their satisfying the conditions prescribed by the Board. Now, 
it cannot be disputed that where a power is granted to a subordinate legis- 
lative body to impose conditions for the exercise of a right and conditions in 
that behalf are imposed by that body, the right in question can as a matter of 
course be exercised if the conditions so imposed are fulfilled. It is, however, 
clear that the right itself does not arise from the power to impose conditions 
on its exercise. It follows that if the students in the final standards of 
secondary schools had a right to appear for the S.S.C. Examination, then on 
their fulfilling the conditions prescribed by the Board under s. 18(f) they 
would be entitled to appear for the examination. Their right to appear for 
the examination cannot, however, be derived from the power given to the Board 
under s. 18(f). The point involved can be brought out by an illustration. 
Municipalities are authorised by law to impose conditions on persons who want 
to start certain types of businesses in the areas of their jurisdiction. In pur- 
suance of that power a municipality may make a bye-law that no person can 
construct a theatre or start a hotel without obtaining a licence, which would be 
given if certain conditions are fulfilled. On fulfilling those conditions any 
person desiring to construct a theatre or to start a hotel is entitled to get a 
licence from the municipality. His right to construct a theatre or to start the 
business of a hotel is not, however, derived from the power granted by the 
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Act to the municipality of prescribing conditions for the exercise of that right. 
His right arises independently of the power granted to the municipality. We 
must accordingly hold that the power granted to the Board under s. 18(f) to 
preseribe conditions for admission of students to the final examination does not 
by itself enable the Board to confer on students the right to appear for the 
examination, if that right has been already surrendered to the heads of schools 
under the implied terms of the contract of education. 

Notice must be taken in this connection of another argument advanced by 
the learned Advocate General. He argued that the heads of schools represen- 
ted by the petitioners claim in effect the power to decide the eligibility of can- 
didates for the S.S.C. Examination, whereas the power to make that decision 
has been granted by the Legislature to the Board. Since the right to preseribe 
the conditions of eligibility of students has been granted by the Legislature to 
the Board the Head Masters cannot, according to the learned Advocate 
General, exercise the same right and override the regulation made by the 
Board in that behalf by withholding the applications of students wishing to 
appear for the examination. This argument overlooks the fact that the right 
claimed by the Head Masters has nothing whatever to do with the right grant- 
ed by s. 18(f) to the Board. The right of the Board to preseribe conditions 
of eligibility arises from the Act, whereas the right of the Head Masters arises 
from the implied terms of the contract of education. The Board prescribes 
conditions of eligibility for all students wishing to appear for the examination, 
whereas the Head Masters make a disciplinary rule for their own students that 
they would be permitted to appear for the examination if they study properly 
and make adequate progress during the final year. There is no conflict what- 
ever between the statutory power of the Board and the contractual right of the 
Head Masters. 

A reference may then be made to s. 36(2)(c) of the Act which provides 
that one of the topics on which the Board may make regulations is ‘‘the 
admission of candidates to the final examinations and conditions governing 
such admission.’? It will be noticed that the clause has two parts: (1) ad- 
mission of candidates to the final examination and (2) conditions governing 
such admission. The second part of this clause corresponds to the power 
granted on the Board by s. 18(f). Mr. Palkhivala argued, and in our 
opinion rightly, that the first part of el. (c) of s. 86(2) is intended to cover 
such procedural matters as the date before which candidates must apply for 
admission to the examination, the authority to whom the applications should 
be sent, and so forth, and that regulations affecting rights of admission to 
the examination can only be made under the second part of that clause, to 
the extent allowed by s. 18(f). This follows from the fact that sub-s. (4) 
of s. 36 empowers the Board to make regulations ‘‘for the purpose of carry- 
ing into effect the provisions of the Act’’ and the relevant provision in this 
connection is contained in s. 18(f). This position was not contested by the 
learned Advocate General, who, however, argued that the forwarding of appli- 
cations of candidates by the heads of schools is merely a matter of procedure 
and can be covered by the first part of cl. (e) of sub-s. (2). The learned 
Advocate General argued that it was administratively convenient to the 
Board to have the applications of all candidates forwarded through the heads 
of recognised schools. Tha learned Advocate General supported this argu- 
ment by referring to several regulations. He also referred to s. 19(q) which 
provides that a Divisional Board can require institutions recognised by it (i.e. 
recognised schools) to extend their co-operation in the conduct of the final exa- 
-mination. Now, if the heads of schools had no common law right to decide 
which of their students should be permitted to appear for the final examina- 
tion, the forwarding of the applications of candidates by these heads of schools 
could have been looked upon as a purely procedural matter. In that case, re- 
gulation 49(8) which provides that heads of schools shall not withhold the 
applications of candidates who have fulfilled the conditions prescribed by the 
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Board, could have been held to be covered by the regulation makin ower 
specified in s, 36 (2) (c). We have, however, found pee the heads of hoole 
have a substantive right of withholding the applications of their pupils for 
want of academic progress, and regulation 49(8) cannot therefore be looked 
Sey x a mere matter of procedure covered by the first part of cl. (c) of 
s. ; 

We must accordingly hold that there is no express provision in the Act which 
enables the Board to compel the heads of schools to forward the applications 
of all candidates irrespective of their academic performance. 

The learned. Advocate General, however, argued that in the absence of an 
express provision to that effect, the Board has the power of making regula- 
tions for carrying out the general purposes of the Act and not merely the pur- 
poses of its specific provisions, and that regulation 49(8) can be held to have 
been made in the exercise of that power. In support of this argument the 
learned Advocate General referred to s. 18(v) which provided that the Board 
can ‘‘exercise such other powers and perform such other duties as may be con- 
ferred or imposed on it by or under this Act.” The learned Advocate 
General argued that the expression ‘‘under this Act’’ means under the regula- 
tions made under the Act. In support of this argument he relied on the deci- 
sion of the Madras High Court in Narayanaswamy v. Krishnamurthi+ and the 
decision of Supreme Court in Dr. Indramani Pyarelal Gupta v. W. R. Nathu. 
The learned Advocate General further argued that under s. 36(7) the Board 
has been empowered to make regulations ‘‘for the purpose of carrying into 
effect the provisions of this Act,” that one such provision is contained in 
s. 18(v) referred to above, and that, therefore, the Board has the power to 
make regulations for carrying into effect not only the provisions, but also the 
general purposes of the Act. He further contended that the general purposes 
of the Act include the purpose of regulating secondary education, and that, 
therefore, regulation 49(8) was within the regulation making powers of the 
Board. We must observe that we found this line of argument very confusing. 
In the first place, the purpose of the Act, as stated in the preamble, is ‘‘to 
regulate certain matters pertaining to secondary education in the State of 
Maharashtra and for other purposes hereinafter appearing.’’ It is clearly not 
the purpose of the Act to regulate secondary education in all its aspects. 
What matters pertaining to secondary education are intended to be regulated, 
and what other purposes are intended to be fulfilled, can be ascertained only 
from the provisions of the Act. Moreover, s. 18(¢) empowers the Board ‘‘to 
make regulations for the purpose of carrying into effect the provisions of this 
Act,” and s. 36(/) also says that ‘‘the State Board may make regulations for 
the purpose of carrying into effect the provisions of this Act.” It follows 
that the Board cannot assume power to make regulations on a topie which is 
not covered by any of the provisions of the Act. We agree that the expres- 
sion ‘‘under this Act” in s. 18(v) means under the regulations made under 
the Act. But it seems to us clear that the power of the Board to make regu- 
lations cannot be derived from or extended by what is stated ins. 18(v). This 
is because, in the first place, s. 18(v) is preceded by s. 18(¢) which, as already 
stated, provides that the Board may make regulations for the purpose of 
carrying into effect the provisions of this Act. Section 18(v) enables the 
Board to exercise such ‘other’ powers and such ‘other’ duties as may be con- 
ferred or imposed on it by or under this Act. Obviously the powers and 
duties referred to in s. 18(v) are other than the powers and duties referred 
to in the earlier provisions including cl. (t) of s. 18. There is also another 
reason why we cannot accept the argument of the learned Advocate General. 
His argument implies that the power of the Board to make regulations can be 
derived either from the provisions of the Act or from the regulations made 
under the Act. It appears to us obvious that the power to make regulations 
cannot be derived from the regulations themselves. It can only be derived 
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from the provisions of the Act. It is not difficult to ascertain what type of 
powers and what type of duties are meant to be covered by the expression 
“under this Act’’ occurring in s. 18(v). The Board may provide by regula- 
tions that it may grant exemptions in certain cases or may give special awards 
and certificates, and so forth. Such powers and duties, granted to or imposed 
upon the Board under the regulations, would be covered by the expression 
‘under this Act” in s. 18(w). 

It was also argued by the learned Advocate General that the Board has 
the power to prescribe conditions for the recognition of schools, that one such 
condition is found in regulation 49(8), and that therefore the regulation cannot 
be ultra vires of the powers of the Board. The Act, however, does not say that 
the Board can prescribe any conditions it likes on schools which seek 
recognition from one of the Divisional Boards. Substantial powers have been 
granted to the Board by els. (b) to (e) of s. 18 of controlling certain matters 
relating to the upkeep and functioning of secondary schools. Neither these 
provisions, nor any other provision of the Act, empower the Board to inter- 
fere with the right of the heads of secondary schools to make and enforce dis- 
ciplinary rules for ensuring diligent study on the part of their students. 
The Board cannot lawfully interfere in the internal autonomy of secondary 
schools, beyond what is allowed by the specifie provisions of the Act, under 
the garb of prescribing conditions for the recognition of these schools. 

We are accordingly of the view that regulation 49(8) is not covered by any of 
the regulation making powers of the Board and is ultra vires. 

The second ground urged by Mr. Palkhivala in support of his contention 
that regulation 49(8) is ultra vires the powers of the Board was that the 
regulation is calculated to defeat the purpose of the Act which is the main- 
tenance of standards of education in secondary schools. In appreciat- 
ing this argument we must assume that the Board had the power 
to make a regulation on the topic covered by regulation 49(8) and we must 
consider on that assumption whether that regulation is ultra vires on 
the ground that it tends to defeat the main purpose of the Act as stated 
above. We will have to notice the arguments advanced by Mr. Palkhivala in 
this connection in deciding whether regulation 49(8), being a bye-law, is invalid 
on the ground of unreasonableness. If we were to assume, however, that regu- 
lation 49(8) is a statutory rule and not a bye-law, that its reasonableness 
cannot be examined by the Court, and also that it is covered by the rule making 
powers of the Board, we do not think it would be right to hold that the regu- 
lation is ultra vires on the ground that, in our view, it is contrary to one of 
the main purposes of the Act which is the maintenance of academic standards in 
secondary schools. Hardly any arguments were addressed before us in sup- 
port of this submission, apart from arguments relating to the alleged unrea- 
sonableness of the regulation which we will presently notice. 

We will next turn to the question whether regulation 49(8) is invalid, be- 
cause it is unreasonable and because it is repugnant to the general law. In 
dealing with this question, we have first to consider whether the regulations 
made under the Act are bye-laws or statutory rules. 

The distinction between these two types of subordinate legislation is well- 
known. Where an Act lays down the general policy of the Legislature and 
delegates to some authority the function of filling in the details of that policy, 
the regulations made by that authority are in the nature of statutory rules. 
Such power is usually granted by the Legislature to the executive, but where 
the matter relates to judicial procedure the power is sometimes given to the 
judiciary. On the other hand, where the Legislature provides for the consti- 
tution of a local authority or a statutory Corporation, defines its purpose, and 
empowers it to make provisions for carrying into effect the purpose for which 
it was constituted, the regulations made by the local authority or statutory 
Corporation are in the nature of bye-laws. 

A bye-law was explained by Lord Russell of Killowen in the well known 
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ease Kruse v, Johnson.® The Court was concerned in that case with the validity 
of a bye-law made by a county council under the Local Government Act of 
1888. The learned Judge observed (p. 96) : 


“A by-law, of the class we are here considering, I take to be an ordinance affecting the 
public, or some portion of the public, imposed by some authority clothed with statutory powers 
ordering something to be done or not to be done, and accompained by some sanction or penalty 
for ita non-observance,” 

It will be noticed that in that case the authority which made the bye-law had 
been set up by a statute. The term was also defined in Odgers on the Common 
Law. The learned authors say (1927 edn, p. 92): 


“The term by-law includes any order, rule or regulation made by any local authority or 
statutory corporation subordinate to Parliament.” 
A bye-law was thus explained by Lindley, L.J. in London Association of Ship- 
owners and Brokers v. London and India Docks Joint Committee’ (p. 252): 


“A by-law is not an agreement, but a law bindiag on all pergons to whom it applies, 

whether they agree to be bound by itor not, All regulations made by a corporate body, and 
intended to bind not only themselves and their officers and servants, but members of the public 
who come within the sphere of their operation, may be properly called ‘by-laws’,...”” 
A Division Bench of our Court considered the nature of a bye-law as distin- 
guished from a statutory rule in Mulchand Gulabchand v. Mukund® After 
pointing out that a statutory rule cannot be challenged in a Court of law on 
the ground of unreasonableness, Chagla C.J. delivering the judgment of the 
Division Bench observed (p. 287) : 

“_, Now, there is a clear distinction between statutory rules and by-laws, By-laws are usually 
framed by corporations under their inherent powers in order to carry out the purposes of the 
corporation or they are framed by public authorities set up by Parliament, and as it is left to the 
corporations or the public authorities to frame these by-laws and carry out their purposes, the Courta 
have retained certain amount of control over the by-laws by considering their reasonableness. But 
statutory rules stand on entirely different footing. Parliament or Legislature, instead of incor- 
porating the rules into the statute itself, ordinarily authorises Government to carry out the details 
of the policy laid down by the Legislature by framing the rules under the statute, and once the 
rules are framed, they are incorporated in the statute itself and become part of the statute, and 
the rules must be governed by the same principles as the statute itself. And, therefore, although 
a by-law may be challenged on the ground that it is unreasonable, a statutory rule cannot be 
ao challenged.” 

These observations were quoted with approval by a Division Bench of the 
Madhya Pradesh High Court in Dukhuram Gupta v. Co-op. Agri. Assocn.2 

On these authorities it is clear that the regulations under the present Act 
are in the nature of bye-laws and not statutory rules. The Legislature in this 
case constituted the State Board, defined the scope of its powers and duties, 
and gave it authority to make regulations for the purpose of carrying into 
effect the provisions of the Act. 

The learned Advocate General argued that the regulations made under the 
Act are statutory rules and not bye-laws. According to him, there is no distinc- 
tion in principle between the two, and that the nomenclature given by the Legis- 
lature is determinative of the category in which the provisions fall. The learned 
Advocate General relied on the definition of the term ‘rule’ in s. 3(39) of the 
Bombay General Clauses Act, 1904 which says: 

“ ‘ule’ shall mean a rule made in exercise of a power conferred by any enactment, and shall 
include a regulation made as a rule under any enactment.” 

According to the learned Advocate General, therefore, the fact that the Legis- 
lature empowered the Board to make ‘‘regulations’’ meant that those regula- 
tions were ‘‘rules’’ and had the force of statutory rules. A reference was then 
made by the learned Advocate General to the decision of the Supreme Court in 
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Chief Inspector of Mines v. Lala Karan Chand Thapar.'° In that case the 
‘Coal Mines Regulations’? made by the Government under the Mines Act 
were treated as statutory rules. A reference was also made to the decision of 
the House of Lords in Wicks v. Director of Public Prosecutions,!! where ‘‘the 
Defence (General) Regulations’? made under the Emergency Powers (Defence) 
Act, 1939, were held to have the effect of an enactment. The learned Advocate 
General urged that the question whether a provision amounts to a statutory 
rule or a bye-law cannot depend upon whether it was made by the Executive, and 
referred in this connection to ss. 122 and 129 of the Code of Civil Procedure 
which confer extensive powers on High Courts to make rules regarding the 
procedure to be followed in civil cases. It was further argued by the learned 
Advocate General that the present Act requires the State Government to make 
the first regulations, that the legal status of these first regulations cannot be 
different than that of the regulations which may be subsequently made by the 
Board, and that the first regulations made by the State Government as well as 
subsequent regulations made by the Board should both be held to have tthe 
effect of statutory rules, : 


These contentions of the learned Advocate General do not persuade us to 
hold that the regulations under the Act are statutory rules and not bye-laws. 
The definition of the word ‘‘rule’’ in s. 3(39) of the Bombay General Clauses 
Act, 1904, does not advance the argument of the learned Advocate Gene- 
ral in any way, because it does not say that every regulation is a rule, but 
says that only a regulation which is ‘‘made asa rule’’ is a rule. Whether 
regulation 49(8) was ‘‘made as a rule’’ is the very question which we have to 
answer, and this question is not answered by a recourse to s. 3(39) of the Bom- 
bay General Clauses Act, 1904. The reference to the two cases mentioned above 
is also of no assistance, because in those cases the regulations were obviously 
in the nature of statutory rules. That the term ‘‘regulation’’ is not confined to 
statutory rules can be easily demonstrated. In Craies on Statute Law, Sixth 
edn., (p. 298), delegated legislation has been thus classified: 

“Delegated legislation falls under two main heads : 

(a) Statutory instruments, 

(b) By-laws or regulations made— 

(i) by authorities concerned with local Government; 

(ii) by public corporations or societies clothed with statutory or common law powers,” 


In this instance the learned author has used the term regulation as having the 
same meaning as a bye-law. We have already quoted from Odgers on the 
Common Law (1927 edn., p. 92) where the term bye-law has been defined as 
including ‘‘any order, rule or regulation’? made by any local authority or 
statutory corporation subordinate to Parliament. That certain types of statu- 
tory rules are sometimes made by the judiciary does not require us to hold 
that there is no difference in principle between a bye-law and a rule, or that 
the Legislature can give the effect of a bye-law or a rule to any provision by 
mere nomenclature, In Craies on Statute Law, ‘‘Rules made by Judges” have 
been put into a separate category, distinet from bye-laws (Sixth edn., p. 318). 
In Salmond on Jurisprudence (Eleventh edn., p. 142) it has been stated that 
there are five chief forms of subordinate legislation: (1) Colonial, (2) Execu- 
tive, (3) Judicial, (4) Municipal, and (5) Autonomous. The present regula- 
tions fall in the fifth category of autonomous subordinate legislation. It seems 
clear that municipal and autonomous subordinate legislation has the character 
of bye-laws and the rest of rules. It is true that the first regulations under the 
present Act are to be made by the State Government, but they partake of the 
character of bye-laws as they are liable to be replaced by regulations made by 
the Board. We are accordingly of the view that regulation 49(8) is a bye-law 
and not a statutory rule. ; 

For appreciating the arguments advanced for the petitioners against regu- 
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lation 49(8) as a bye-law, the following passage in Halsbury’s Laws of England 
on the validity of bye-laws is relevant (Third edn., Vol. 24, p. 515, para. 948) : 


“Four elements are essential to the validity of a bye-law; it must be inira vires the local 
authority who makes it; it must not be repugnant to the law of England; it must be certain and 
positive it its terms, and it must be reasonable.” 

Before us regulation 49(8) was challenged on two of these grounds, viz. that 
it ig repugnant to the general law, and that it is unreasonable. In considering 
the arguments advanced on behalf of the petitioners in this connection 
we will assume that regulation 49(8) is covered by the topics on which 
the Board has been empowered to make regulations and is mtra vires. 
On that assumption; we will first consider whether that regulation is unreasonable. 

The grounds on which a bye-law may be held to be unreasonable were thus 
stated by Lord Russell of Killowen in Kruse v. Johnson (p. 99): 


‘«,,.But unreasonable in what sense? If, for instance, they (the bye-laws) were found to 
be partial and unequal in their operation as between different classes; if they were manifestly 
unjust; if they disclosed bad faith; if they involved such oppressive or gratuitous interference 
with the rights of those subject to them as could find no justifloation in the minds of reasonable 
men, the Court might well say, ‘Parliament never intended to give authority to make such rules; 
they are unreasonable and ulira vires.’ But it is in this sense and in this sense only, as I conceive 
that the questions of unreasonableness can properly be regarded.” 

Jn Halsbury, Vol. 24, Third edn., p. 517, para. 952 the same test has been given 
of the unreasonableness of a bye-law: 


“Byelawe must be reasonable, A byelaw to be valid must be reasonable. Unless it is mani- 
festly unjust, capricious, inequitable or partial in its operation, or involves oppressive gratutious 
interference with the rights of those subject to it, the question of its reasonableness is one to be 
decided by the authority making it...” 

On behalf of the petitioners regulation 49(8) was claimed to be unreasonable 
on the ground that it amounts to a gratuitous as well as an oppressive interfer- 
ence with the rights of the heads of schools. According to the petitioners, the 
regulation is not only gratuitous in the sense that it serves no useful purpose, 
but it is positively harmful as it is calculated to lower the standards of educa- 
tion and discipline in secondary schools. The non-observance of the requirements 
of regulation 49(8) is likely to lead to the cancellation of the recognition of a 
secondary school, for that is the only sanction behind that regulation. Recog- 
nition for the purpose of presenting candidates to the S.S.C. Examination is 
necessary for the very existence of a secondary school. It was accordingly claim- 
ed that the imposition, by the threat of withdrawal of recognition, of a bye- 
law which required the heads of secondary schools to surrender their right of 
enforcing a beneficial disciplinary rule, was clearly oppressive, besides being 
gratuitous. 

In dealing with this issue it is necessary to consider a connected question 
which was raised before us. The question was whether we should presume, till 
the contrary is proved, that the impugned regulation is reasonable and that it 
deserves to be supported as far as possible. The following observations of Lord 
Rassell of Killowen C.J. in Kruse v. Johnson are relevant in this connection 
(p. 99): 

“|. the great majority of the cases in which the question of by-laws has been discussed are 
not cases of by-laws of bodies of a public representative character entrusted by Parliament with 
delegated authority, but are for the most part cases of railway companies, dock companies, or 
other like companies, which carry on their businesa for their own profit, although incidentally 
for the advantage of the public. In this class of case it is right that the Courts should jealously 
watch the exercise of these powers, and guard against their unnecessary or unreasonable exercise 
to the public disadvantage. But, when the Court is called upon to consider the by-laws of 
public representative bodies clothed with the ample authority which I have described, and 
exercising that authority accompanied by the checks and safeguards which have been mentioned, 
I think the consideration of such by-laws ought to be approached from a different standpoint. 
They ought to be supported if possible. They ought to be, as has been said, ‘benevolently’ inter- 
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preted, and credit ought to be given to those who have to administer them that they will be 
reasonably administered,” 

The Board in the present case is not a representative body. As stated before, 
35 out of its 44 members are nominated by the State. On the other hand the 
Board is also not a profit-making concern. It was urged before us by Mr. So- 
rabjee on behalf of the petitioners that since the Board is not a representative 
body, the so called rule of benevolent construction referred to in the above quo- 
tation has no application in considering the reasonableness or otherwise „of re- 
gulation 49(8). It appears to us that in setting up a public corporation consisting 
largely of specialists in a particular field the Legislature may often find that 
the mode of nomination is preferable to that of election. That consideration 
may well apply to the composition of the Board whose purpose is to advise the 
State Government on matters of policy relating to secondary education and to 
regulate certain matters pertaining to secondary education. <A statement of 
the educational qualifications and other particulars of the members of the Board 
has been produced on behalf of the respondents, and it shows that 23 out of the 
44 members of the Board are or have been teachers in either schools or colleges. 
On the whole, therefore, we think that it would be proper to approach the 
question of the reasonableness of the impugned regulation by assuming that 
the regulation is reasonable until the contrary is shown, and that it should be 
supported as far as possible. 

It is necessary, however, in view of the multiplicity of the arguments ad- 
vanced before us, to specify the question at issue. It is regulation 49(8) which 
is challenged on the ground of unreasonableness and not regulation 42(2). 
The question is not whether it was reasonable on the part of the Board to 
dispense with the progress certificate as a condition of admission of candidates 
to the S.S.C. Examination. It was open to the Board to dispense with that 
condition, and yet keep intact the discretion of heads of secondary schools 
to present for the examination only those candidates whose academic progress 
and performance was in their judgment satisfactory. The question at issue 
is whether it was reasonable for the Board to have cast an obligation on the 
Head Masters to forward the applications of all candidates irrespective of 
their academic progress and performance. 

It will be noticed that the question has two aspects—one relating to the 
rights of the Head Masters and the other to the interests of the students. We 
are of the view that there is not, and cannot be, any conflict between the two. 
The rights of the Head Masters coincide with the interests of the students, It 
is the duty of the Head Masters to offer proper tuition to the students, and their 
right to enforce such rules of discipline as would advance that purpose. Cor- 
respondingly, it is the right of the students to receive proper tuition and their 
duty is to study diligently and to abide by such rules of discipline as may be 
properly made by the Head Masters. There is no conflict between these duties 
and rights, because they arise from the common object of giving proper edu- 
cation to the students, Before us, however, the question was argued on behalf 
of the respondents on the supposition that there was a conflict between the rights 
of the Head Masters on the one hand and those of the students and their parents 
on the other. The fact is that the parent requires for his child a good school, 
which means a school having a good standard of education and proper rules 
of discipline. Students attending secondary schools are of immature age, and 
their parents as well as the Head Masters know that rules of discipline are 
necessary in order that they may study with diligence. It is true that some 
parents feel aggrieved if their children are either detained or not promot- 
ed on the ground of want of adequate progress. Such a grievance, however, 
does not represent a conflict between the interest of the students and their 
guardians on the one hand and of the Head Masters on the other. 

It follows that the result must be the same whether the issue of reasonable- 
ness of the impugned regulation is approached from the point of view of the 
rights of the Head Masters or from that of the interests of the students. The 
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former approach leads to the question ‘‘Was it reasonable for the Board to 
interfere with the right of the Head Masters to forward the applications of only 
those students who in their judgment had made adequate academie progress 
during the year?’’ The latter approach leads to the question ‘‘Was it reason- 
able for the Board to deprive the students of the advantage of a rule of disci- 
pline which required that no student would be presented as a candidate to 
the S.S.C Examination who failed to make adequate academic progress during 
the year?’ The two questions cannot be differently answered. 

It appears to us that the approach which was adopted by the Board on both 
aspects of this issue was basically wrong. On the one hand, the Board was not 
even aware that the Head Masters had a right at common law of disallowing 
their students from appearing for the S.S.C. Examination on the ground of 
unsatisfactory progress. This is quite clear from the procedure adopted by 
the Board in passing the impugned regulation. The questionnaire which was 
issued by the Board was confined to the criteria, such as attendance and pro- 
gress certificate, which were to be adopted in prescribing the conditions of 
admission of regular students to the final examination. It was assumed that 
if the requirement of a progress certificate was dispensed with, it would auto- 
matically follow that the Head Masters would have to forward the applications 
of all eligible candidates irrespective of their academic progress. There were 
in fact three alternatives before the Board—(1) to retain the progress certi- 
ficate as a condition of eligibility, (2) to dispense with that condition and 
leave it to the discretion of the Head Masters to forward the applications of 
all students or to detain some of them for want of satisfactory progress, and 
(3) to dispense with the progress certificate and also to abrogate the right of 
the Head Masters to withhold the applications of their students for unsatis- 
factory progress, The Board did not realise that the second of these alterna- 
tives was open to it and proceeded to adopt regulation 49(8) by merely decid- 
ing that a progress certificate from the head of a secondary school should no 
longer be a condition for admission to the final examination. Before us also 
it was denied by the Board that the Head Masters had any right to detain some 
of their students for want of adequate progress. 

What is worse, the approach of the Board was, in our view, basically wrong 
in considering the second aspect also, viz. the interests of the students. In 
deciding whether the progress certificate should be retained as a condition of 
eligibility the Board did not consider what was in the interest of the students 
as a whole, but virtually confined themselves to the question whether it was in 
the interest of the detained students that they should be detained. It appears 
to us that the Board failed to realise that the detention of a few students by the 
Head Masters was merely the result of the enforcement of a rule which was 
beneficial to all students and which required that they should study properly 
and diligently throughout the year so that their applications may be forwatded 
by the Head Masters. When a Head Master detained a student for want of 
progress, the cause of the detention was not that the student would not pass if 
he were allowed to appear for the S.S.C. Examination. It was always possible 
that the student may have better luck and may pass in the S.S.C. Examination 
despite his inadequate progress. It was also possible that the student may 
study better after his preliminary examination and pass the S.S.C. Examina- 
tion as a result of that study. The student was detained in such a case because 
the rule, which operated for the benefit of all students and which required that 
all students should make proper progress during the course of the final year, 
had to be enforced. The enforcement of that rule must unavoidably result in 
some students being prevented from appearing for the S.S.C. Examination 
even though they might have some chance of success in that examination. The 
Board themselves approved of another condition which had the same purpose, 
the condition, namely, that only those candidates who had attended the final year 
in the school for 75 per cent. of the days would be allowed to appear for the 
S.S.C. Examination. There can be little doubt that if the students who had 
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neglected to attend school for the requisite number of days are allowed to 
appear for the S.S.C. Examination, some of them may pass out. The condi- 
tion of minimum attendance has been imposed, not in the interest of those 
students who fail to attend for the requisite number of days, but in order that 
the students as a whole should be regular in their attendance. The condition 
of the progress certificate had the same purpose. Its purpose was not that 
those students who fail to make adequate progress should be detained, but that 
all students should study diligently and regularly throughout the year and 
should satisfy their Head Masters about their academic progress and perform- 
ance. We are no longer concerned with whether the progress certificate should 
have been retained as a condition of eligibility. The point, however, is that 
the Board adopted the same faulty approach in deciding whether the Head 
Masters should be required to forward the applications of all candidates irres- 
pective of their academic progress. 

[His Lordship then proceeded to enumerate the main considerations which 
supported the petitioners’ submission that regulation 49(8) amounted to a gra- 
tuitous and oppressive interference with the rights of Head Masters. After enu- 
merating three such considerations, his Lordship continued as follows.] 

Fourthly, the impugned regulation 49(8) is bound to operate with relatively 
greater harshness on the better schools which insist on maintaining high stand- 
ards of education and academic performance. In such schools not only the 
teachers would be highly qualified, but the tests to which the students have to 
submit would be more strict. A student who gets 35 per cent. marks in a paper 
in the preliminary examination of such school may easily get 50 per cent. marks 
in the same paper in an inferior school. Since the reputation of these schools 
depends on the high standard maintained by them, they are bound to suffer 
very gravely if students in the final year are not required to prepare for any 
of the school tests and are allowed with impunity to become slack in their 
studies. The regulation will not operate with the same degree of severity on 
those schools in which the standards of education and discipline are compara- 
tively low. 

In connection with this last submission of the petitioners the learned Ad- 
vocate General advanced an argument which appeared to us to be open to a 
serious objection. The learned Advocate General assured us that what he 
stated was the opinion of the Board. The learned Advocate General said that 
standards are to be maintained in relation to the students for whom the exa- 
mination is provided and with proper regard to factors, economic, social and 
educational, which affect the student population. Attempts must be made to 
improve the economic and social conditions in the country, but at the same 
time the standards of examinations must be kept constantly in review. In 
particular, if the number of students in secondary school increases and if social 
and economic conditions do not improve, a lower standard has got to be fixed 
for the examination. Since the maintenance of educational standards is ad- 
mittedly the main responsibility of the Board, we do not appreciate how the 
Board can claim the right of fixing a lower standard for the S.S.C. Exami- 
nation if it finds that the number of students has increased and that the 
social and economic conditions in the State have not shown adequate improve- 
ment. The Board, in our view, has no power to consciously fix a low standard 
for the examination, when the Legislature has charged it with the duty of 
maintaining educational standards. What the learned Advocate General stated, 
however, does not have a direct bearing on the question before us, because he 
was speaking of the standard of the 8.S.C. Examination, and not the standard 
of education to be maintained in secondary schools. Even supposing the Board 
is entitled to reduce the standard of the S.S.C. Examination, it is clearly not 
entitled to make regulations so as to lower the standard of education in second- 
ary schools. The learned Advocate General added that those schools which want- 
ed to maintain a high standard of education can present their candidates to 
the Indian School Certificate Examination instead of the §.8.C Examiation 
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held by the Board. That obviously is no solution. There is no reason why 
schools wishing to prepare students for the S.S.C. Examination should be re- 
quired to lower their educational standard. Moreover, it was admitted that 
only those secondary schools which teach in the English medium are entitled to 
present students to the Indian School Certificate Examination. 

In this connection notice must be taken of another argument advanced by 
the learned Advocate General. He argued that the principle of equality en- 
unciated in art. 14 of the Constitution requires that all pupils in different 
secondary schools who acquire a certain minimum academic standard should 
be able to appear for the S.S.C. Examination and that it is therefore not 
permissible for any school to maintain a higher standard for its own students 
for being allowed to appear for the examination. The learned Advocate Gene- 
ral added that if regulation 49 had left it open to the school authorities to 
forward or not to forward the applications of their students according to their 
respective school standards, the regulation would have contravened art. 14 of the 
Constitution. It appears to us very fortunate that we are not required to 
accept this argument, which would necessitate a uniform standard of dull medio- 
erity to be maintained in all secondary schools. The principle of non-diseri- 
mination enunciated in art. 14 does not require standards to be uniform, for 
diversity of standards can itself be a basis of reasonable classification. It is 
well known that many parents want their children to be admitted in the better 
type of schools. This is because what the parents want is not that their child- 
ren should somehow scrape through the S.S.C. Examination, but that they 
should sueceed with distinction. The parents send their children to the better 
type of schools, not inspite of the higher standard of education and discipline 
maintained there, but because of that standard. The policy behind the im- 
pugned regulation is caleulated to deprive the parents and their children of 
such type of schools. 

{His Lordship after considering the arguments advanced by the Advocate 
General in support of regulation 49(8), concluded.] 

Having started with the presumption that the impugned regulation is rea- 
sonable unless the contrary is shown, and that it should be supported if possible, 
and after having considered all the arguments in that behalf advanced by the 
learned Advocate General, we have come to the conclusion that the impugned 
regulation is manifestly unreasonable. It would be an understatement to say 
that it amounts to a gratuitous interference in the rights of the Head Masters. 
If the impugned regulation had been useless as well as harmless, it could have 
been characterised as gratuitous. In our view, it is fraught with great harm. 
It is likely to lead to a lowering of standards of education and of discipline 
in the final year in secondary schools. Its impact will be particularly harmful 
on precisely those schools which require to be recognised and encouraged, i.e. 
schools which try to maintain high standards of education. It is also oppres- 
sive because it compels heads of schools not to act in the best interests of 
education, on pain of the recognition of their schools being withdrawn. The 
learned Advocate General impressed upon us that if two reasonable views are 
possible on this question, we should not hold the impugned regulation to be 
invalid on the ground of unreasonableness. We are of the opinion, however, that 
it cannot be reasonably doubted that the impugned regulation amounts to a 
gratuitous and oppressive interference with the rights of Head Masters. 
The Board appears to have adopted the impugned regulation partly because 
it was not aware of the existence of the Head Masters’ common law rights, and 
partly because it failed to see that the Head Masters’ right of detention was 
_beneficial to the students as a whole and that its justification was to be deter- 
mined by assessing its impact on the general body of students, and not on 
that minority which comes to be detained. We must accordingly hold that 
regulation 49(8) is invalid on the ground that it is unreasonable. 

It was argued by Mr. Palkhivala that regulation 49(8) is also bad on the 
ground that it is repugnant to the general law. We do not think that this 
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argument is sound. What the impugned regulation does is to forbid the Head 
Masters from doing what they were entitled to do at the common law, viz. to 
withhold the applications of their students on the ground of unsatisfactory pro- 
gress. A bye-law which is intra vires the powers of the authority which made 
it cannot be held to be invalid on the ground of its repugnancy to the general 
law, if it merely forbids a person from doing what he is entitled to do at 
common law. In Powell v. May,'2 Lord Goddard C.J. observed (p. 335): 


‘*,..There is no question but that a by-law which is repugnant to the general law is invalid» 
but it is not so easy to determine what is covered by the word ‘repugnant’, and under what cir- 
cumstances a by-law is to be held invalid on that ground. Obviously, it cannot permit that 
which a statute expressly forbids nor forbid that which a statute expressly permite, though it 
can, of course, forbid that which otherwige would be lawful at common law, otherwise no prohibi- 
tory by-law could be valid.” 


The impugned regulation in the present case does nothing further than ‘‘for- 
bid that which otherwise would be lawful at common law’’, and cannot there- 
fore be held to be repugnant to the general law. 

The attack of Mr. Palkhivala on the impugned regulation on the ground of 
discrimination cannot also be sustained. He argned that by adopting regula- 
tion 49(8) the Board has brought about an unjustified difference in the powers 
and status of Heads of schools in the Poona Division as compared to the 
heads of schools in the Nagpur Division. Prior to the adoption of regulation 
49(8) the heads of schools in the Poona Division were in a position to with- 
hold the applications of their students for want of satisfactory progress, whereas 
the heads of schools in the Nagpur Division were able to assign 20 per cent of 
the marks in each subject of the final examination on an internal assessment 
of their students. By adopting regulation 49(8) the Board deprived the heads 
of schools in the Poona Division of the right of detention without granting 
them the right of internal assessment and thereby discriminated against 
them in comparison to the heads of schools in the Nagpur Division. In reply 
to this contention it was stated in the affidavit filed by the Chairman 
of the Board that the system of internal assessment has been prevail- 
ing in the Vidarbha area for many years, that there is no similarity 
in the system of detention and the system of internal evaluation, that 
in any case the Board is going to consider whether the system of internal 
evaluation which prevails in the Nagpur Division should be introduced in 
other parts of the State, and that this consideration is bound to take some time. 
It was averred that the difference in the systems of the Nagpur Division and 
the other Divisions is due to historical reasons, and is not discriminatory. In 
our view, regulation 49(8) cannot by itself be regarded as discriminatory, be- 
cause it actually removes the difference which existed in the regula- 
tions applicable to the Nagpur and the Poona Divisions. Regulation 78(5), 
which applies to the Nagpur Division, provides that heads of secondary schools 
shall not withhold the applications of candidates who have fulfilled the pres- 
eribed conditions for appearing at the final examination without the previous 
sanction of the Divisional Chairman, and the same provision has now been 
introduced in the Poona Division by regulation 49(8). It is true that there 
is a substantial difference at present in the powers of the. Head Masters in the 
Nagpur Division and those in the Poona Division, arising from the system of 
internal assessment in the Nagpur Division which is absent in the Poona 
Division. The system of internal assessment has been prevailing in the Nagpur 
Division since before the time the Vidarbha area came to be included in the 
Maharashtra State. In Anant Prasad Lakshminwas Generwwal v. State of 
Andhra Pradesh,'3 the Supreme Court found that there were two laws in foree 
in two parts of the State of Andhra Pradesh with respect to religious endow- 
ments and that the two laws were different in many matters. The reason why 
two different laws on the same subject prevailed in two parts of the State 
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was that one of the parts came to the State from the former Madras State 
and the other from the former Hyderabad State. The Supreme Court were 
informed on behalf of the State of Andhra Pradesh that steps were being 
taken to assimilate the laws in the two parts of the State and to bring them 
under a common pattern, but that time was required for the complete assimi- 
lation of the laws. The Supreme Court held under these circumstances that 
the difference in the two parts of the State where the two laws on the same 
subject prevailed was due to ‘‘geographical classification on historical 
pasis’’, and was not discriminatory. In the present case also the difference 
between the Nagpur and the Poona Divisions has to be upheld on the ground 
of geographical classification on historical basis. 

We accordingly find that regulation 49(8) is invalid on the ground that it 
is ultra vires the powers of the Board, and also on the ground that, supposing 
it is intra vires, it is unreasonable. Regulation 49(8) is, therefore, quashed 
and the respondents are directed not to enforce it. 


[The rest of the judgment is not material to this report.] 


M. V. PARANJAPE J. I respectfully agree with the conclusions and the 
reasonings in support of those conclusions, given in the judgment of my learn- 
ed brother. But I would like to add my own reasons in support of the con- 
clusion that Regulation No. 49(8) is ultra vires the regulation making power of 
the State Board—whether the Regulation is regarded as a rule or a bye-law 
properly so called. 

I would like to approach the problem from the point of view that the State 
Board is a creature of statute and it derives its powers from the provisions of 
the statute which brought it into existence. No inherent powers, as such, can 
be claimed by the State Board and, therefore, the Regulation must be justified 
on the basis of the provisicns contained in the Maharashtra Secondary Edu- 
cation Boards Act, 1965. 

My learned brother has exhaustively discussed the scheme of the Act with 
reference to the several provisions contained in the Act and I do not propose 
to repeat that discussion here. But after analysing the various provisions of 
the Act I think that the provisions can be classified in four different groups: 
(1) provisions relating to the constitution and composition of the Divisional 
Board and the State Board, its capacity, to sue and be sued, to hold and dis- 
pose of property, etc; (2) provisions which deal with advisory functions of 
the State Board; (3) provisions which deal with matters connected with second- 
ary education up to the stage of final examination; and (4) provisions dealing 
with the final examination as such. We are not concerned with the provisions 
relating to the constitution and composition of the Boards and other incidental 
matters. We are also not concerned with the advisory powers of the State 
Board. I will not, therefore, refer to those provisions in my judgment. We 
are concerned with the provisions relating to matters concerning secondary 
education upto the stage of final examination (which provisions hereinafter 
I will refer to as provisions falling in the first category), and with the provi- 
sions which relate to the final examination itself (which provisions hereinafter 
I will refer to as provisions falling in the second category). The provisions 
falling in the first category are inter alia contained in ss. 18 and 19 read with 
s. 86 and also read with the definitions contained in s. 2 of the Act. Section 36 
of the Act gives power to the State Board to make regulations for the purpose 
of carrying into effect the provisions of the Act. 

“Secondary Education” has been defined in cl. (0) of s. 2 of the Act and 
it is in the following terms: 

“ ‘secondary education’ means such general, technical, vocational or special education (in- 
cluding any combined course thereof), which is designed to meet the needs of the period of adole- 
scence and which follows immediately primary education and precedes immediately education 
controlled by Universities established by law in India.” 
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Clause (b) of s. 18 confers power upon the State Board to lay down guiding 
principles for determining curricula and syllabi for the entire secondary 
course, to approve the detailed syllabi prepared by the Divisional Boards for 
all standards except the final standard and to determine the curricula and 
detailed syllabi for the final examination. Clause (b) of s. 19 confers power 
upon a Divisional Board to prepare for the consideration of the State Board 
detailed syllabi for all standards, except the final standard, and make sugges- 
tions for the syllabi for the final examination. Clause (ce) of s. 18 confers 
powers upon the State Board to formulate general principles for recommend- 
ing text-books, and also to sanction such books from amongst those recommend- 
ed by the Divisional Boards, subject to such conditions, if any, as the State 
Board may deem fit to impose. Clause (c) of s. 19 confers power upon the 
Divisional Board to recommend to the State Board for sanction text-books for 
all standards, except the final standard. The provisions contained in cl. (d) 
of s. 18 enables the State Board to prescribe standard requirements in respect 
of staff, buildings, furniture, equipment, stationery and other things required 
for secondary schools. Clause (e) of s. 18 enables the State Board to preseribe 
and prepare text-books for the standards leading to the final examination. 
Clause (k) of 8. 18 gives power to the State Board to demand and receive such 
fees as may be prescribed, from secondary schools recognised by the Divisional 
Boards, whereas cl. (Z) of that section enables the State Board to call for 
special reports and information from the Director of Education or other officer 
of the Education Department and any information from any secondary school 
recognised by a Divisional Board in order to ensure maintenance of academic 
standards in secondary education. Clause (m) of that section enables the State 
Board to recommend measures to promote physical, moral and social welfare 
of students in institutions recognised by the Divisional Boards, and to preseribe 
conditions of their residence and discipline. Clause (n) of s. 19 gives power 
to the Divisional Board to grant recognition to secondary schools or withdraw 
the same in the prescribed manner. Clause (0) of s. 19 gives power to the 
Divisional Board to call for any information from any secondary school recog- 
nised by it to ensure maintenance of academic standard and to call for special 
reports and information either on being referred to by the State Board or on 
its own initiative, from the Regional Deputy Director of Education concerned 
on secondary schools recognised by it not maintaining the required academic 
standard, to withdraw recognition granted by it and to recommend to the 
Directorate of Education or the Directorate of Technical Education, as the 
case may be, withdrawal of recognition granted under the Secondary Schools 
Code, in cases of poor academic results and grave academic irregularities. These 
axe the provisions which deal with matters connected with secondary education 
up to the stage of final examination. To sum up, these provisions give power to 
the State Board for laying down curricula and syllabi, for prescribing text-books, 
gratuity or withdrawing recognition to a secondary school and laying down 
standard requirements in respect of staff, building, furniture, equipment, sta- 
tionery and other things required for secondary schools. But this list does 
not exhaust all the matters pertaining to secondary education upto the stage 
of final examination. There are still certain other matters pertaining to second- 
ary education upto the stage of final examination which are not within the 
purview of these provisions, for instance, the teaching itself or the method or 
manner of teaching in schools, maintenance of discipline in schools as also in- 
stilling study habits in students and helping them to learn application of mind. 
These are matters which obviously are not covered by the provisions mentioned 
above. 

The provisions falling in the second category, namely, provisions relating to 
the final examination itself, are contained in cls. (f), (g) and (A) of s. 18 
and cls. (f), (g), (h), @, fey (k) and (l) of s. 19 of the Act. These provi- 
sions enable the State Board to make regulations prescribing conditions for 
admissions to the final examination, awarding certificates to candidates passing 
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the final examination, instituting and awarding scholarships, stipends, medals, 
prizes and other rewards, and prescribing conditions therefor. Further these 
provisions enable the Divisional Board to conduct the final examination and 
for that purpose to appoint paper setters, translators, examiners, moderators, 
supervisors and other necessary personnel for evaluation of candidates’ per- 
formance. Power is also given by these provisions to declare the results of the 
candidates appearing at the final examination. Thus, all the aspects dealing 
with the final examination have been entrusted to the two Boards together 
constituted under the Act. 

Now, as stated above, besides laying down curricula and syllabi and other 
standard requirements as contemplated by cl. (d) of s. 18, there are other 
matters pertaining to secondary education which are not within the purview 
of the Act. That is because as the preamble itself makes it clear, the present 
Act is not for the purpose of regulating the entire secondary education in all 
its aspects, but the Act is intended only for the purpose of regulating certain 
matters pertaining to secondary education. Therefore, obviously the Legis- 
lature intended that matters which are not referred to in the above clauses 
of ss. 18 and 19 and which pertain to secondary education up to the stage of 
final examination are to be left out of the regulation-making power of the 
State Board. Therefore, the control of the State Board on matters connected 
with secondary education up to the stage of final examination is envisaged to 
the extent of these provisions and no further. I have already detailed these 
provisions and on a plain reading of those provisions it is clear that those 
provisions are intended to give power to the State Board to lay down minimum 
standards in respect of matters mentioned in those clauses of ss. 18 and 19 
of the Act. Matters which are not covered by these clauses and matters which 
pertain to secondary education above the minimum prescribed by the State 
Board are entirely left to the school authorities. It must not be forgotten that 
the function which is left to the school authorities, namely, teaching, is a func- 
tion complementary to the function of holding the final examinations, and I 
should say that this function which is left to the school authorities is at least 
ag important, if not more, as the function of holding the final examination 
itself. The Legislature has contemplated this division, namely, that matters 
which pertain to secondary education up to the stage of final exami- 
nation, subject to the observance of the minimum standards, laid down 
by the State Board (as indicated above with reference to the several provisions 
mentioned earlier), are left’ with the school authorities and the function of 
holding the final examination has been exclusively entrusted to the State Board. 
If the Legislature intended that the teacher should carry on the function of 
teaching and other matters connected with secondary education up to the stage 
of final examination, subject to the observance of the minimum standards laid 
down by the State Board, and the State Board should be exclusively in charge 
of the final examination, can it be said that the Legislature intended that the 
State Board will regulate its own function, namely, the function of holding 
the final examination in such a manner as to interfere with or adversely affect 
the function of teaching? Can it be said that the Legislature intended that 
the State Board should have such power as to adversely affect the function 
of teaching which must precede the holding of final examination and which 
1s intended for the final examination? In my opinion, the answer is that the 
Legislature did not contemplate that the State Board should so exercise its 
function as to adversely affect the first part of secondary education, namely, 
matters connected with secondary education including teaching up to the stage 
of final examination. If that is so, then it follows that we must read these 
sections, which give power to the State Board to exclusively perform the func- 
tion of holding the final examination in such a way that the State Board shall 
not carry on that function in such a manner or regulate that function in such 
a manner that it will adversely affect the function of teaching. In other words, 
there is an implied limitation on the regulation making power of the State 
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Board that the regulations framed by the State Board for the purpose of hold- 
ing the final examination will not be such as to interfere with the function of 
teaching, which is still retained by the Legislature with the teachers. To ex- 
plain my point further, I will say that the Legislature has left the task of 
teaching to the teachers "subject to the observance of minimum standards which 
are to be prescribed by the State Board. This will involve that the Legislature 
has left it to the teachers to inculcate study habits amongst stucents, to instil 
discipline amongst students, to help the students to learn the application of 
mind and to do all other things which are necessary for the purpose of enabling 
the students to develop their natural faculties, including a desire to acquire 
more and more knowledge. If the process of teaching envisages all these things, 
naturally we must assume that the Legislature never intended that the State 
Board, while making regulations for the purpose of governing or regulating 
its function, namely of holding the final examination, will frame those regu- 
lations in such a manner as will encourage disobedience amongst the students 
or as will detract application of the mind of students or as will bring about a 
result whereby the teacher may not be in a position to maintain his authority 
in the school. Therefore, I am inclined to take the view that the regulation 
making power of the State Board shall be so exercised as not to affect the 
function of teaching which is still retained with the teachers or the schools. 
All this discussion was necessary because the validity of Regulation No. 49(8&) 
was sought to be justified on the basis that the State Board has the power to 
prescribe conditions for admission to the final examination of regular candi- 
dates, as conferred by cl. (f) of s. 18 of the Act. The validity of this regulation 
was also sought to be justified on the provisions of el. (q) of s. 19, which says 
that a Divisional Board will have the power to require institutions recognised 
by it and the Education Department to extend their co-operation in the conduct 
of the final examination. If the limitations mentioned by me are to be read in 
the regulation making power of the State Board, I should think that the Board 
ig not entitled to make a regulation preseribing conditions for admission to the 
final examination of regular students in such a manner that that regulation 
will encourage disobedience amongst the students or will detract the authority 
of the teachers. That regulation must be so framed as not to encroach upon the 
function of teaching, which is still left by the Legislature to the teachers subject 
to the power of the State Board to prescribe the minimum standards therefor 
under s. 18. If cl. (f) of s.18 or cl. (q) ofs. 19 is to be read, it would naturally 
mean that the regulation making authority will be transgressing that limit if 
a regulation is made by it which has the tendency to intérfere with or adversely 
affect the function of teaching. That Regulation No. 49(8) has that tendency 
has been sufficiently discussed by my learned brother in his judgment and I 
do nct repeat the same here. I merely want to point out that here is a regula- 
tion which says that whatever may be the academic achievements of a student 
who somehow has managed to get into the XI Standard, he must be sent to the 
final examination by the school authorities even theugh the school authorities 
conscientiously feel that the student is not fit to appear for the examination. 
Tn fact, this authority with the school teachers, namely, not to send the candi- 
date to the final examination, does always have a salutary effect of keeping 
the students on their guard and of persuading them to devote more to their 
studies; and if this instrument is removed, one can very well imagine what the 
effect would be. The student will no longer be under the apprehension that he 
would be prevented from completing his secondary education by the school 
authorities, if he does not satisfy the school authorities in the matter of acadamic 
progress and, for that matter, he need not have any academic progress at all in 
the XI Standard, because there is no fear of detention, there is no fear that 
he will not be allowed to complete his secondary education. I, therefore, feel 
that Regulation No. 49(8) has every tendency to encourage disobedience 
amongst students and it will obviously adversely affect the function of teaching 
and, as stated earlier, any such regulation Which transetesses its limit will be 
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ultra - es, Therefore, this regulation will be «lft vires on this additional 
groun 

There is another aspect of the matter from which the validity of this regu- 
lation can also be tested. It is true that the State Board has been given the 
power to frame regulations for the conduct of the final examination. Simi- 
larly, the State Board has also been given the power to prescribe minimum 
standards in respect of certain educational matters mentioned in this s. 18 
up to the stage of the final examination itself. The State Board will have no 
authority to pass any regulation which will regulate matters connected with 
secondary education up to the stage of the final examination, excepting that 
of laymg down a minimum standard. In other words, the school authorities 
are free to regulate those matters as they like and the State Board has no 
power to make any regulation in that behalf. By resorting to the powers for 
regulating the final examination itself, can the State Board assume to itself 
a power with regard to matters connected with secondary education up to the 
stage of the final examination? I think the State Board cannot do in an 
indirect way, what it cannot do in a direct way. If the State Board has no 
power to regulate matters connected with secondary education up to the stage 
of the final examination, excepting laying down minimum standards, that power 
cannot be assumed by the State Board in the garb of laying down conditions 
for admission of students to the final examination or in its power to regulate 
the final examination. 

It is interesting to note how the regulation itself has been framed. Accord- 
ing to me, it is a clever device adopted by the State Board to assume power 
which it did not possess. Regulation No. 19 deals with conditions to be com- 
plied with by a secondary school seeking recognition from the Divisional Board 
or to be complied with by a secondary school which desires the continuation 
of the recognition already granted to it. That regulation lays down the mini- 
mum standards in respect of matters pertaining to secondary education up to the 
stage of final examination which are to be complied with by such a school. 
Regulation No. 49(8) is not contained in the set of regulations which deal with 
recognition of schools, but it is contained in the set of regulations dealing with 
matters pertaining to the filing of an application for admission to the final 
examination. Though in its form the regulation purports to lay down condi- 
tions for admission to the final examination, in substance it is a regulation 
which interferes with or adversely affects the function of teaching; and if the 
real substance and the impact of the regulation is seen, it substantially touches 
a matter which is beyond the regulation making power of the State Board. I 
therefore feel that this is a clever device adopted by the State Board for as- 
suming power to itself which it did not possess. 

The regulation is also sought to be justified by the powers conferred upon 
the Divisional Board to grant recognition to secondary schools or withdraw the 
same in the prescribed manner, as per cl. (n) of s. 19 of the Act. Elaborate 
arguments were advanced before us as to the meaning and the real scope of 
cl. (n) of s. 19 read with cl. (o) of that section. In order to appreciate this 
argument, I will not be unjustified if I refer to the historical background of 
this clause, though the same has not been referred to in the arguments of either 
of the counsels. In order to understand what the concept of recognition of a 
school means, Iwould like to see how the question of recognition or iginally arose 
so far as this part of the country is concerned. When the investigation is so 
made, one finds that prior to the establishment of the University of Bombay, 
which was the only University in this part of the country till 1948, there were 
several educational institutions which were imparting instructions to students, 
The Bombay University Act, 1857 (XXII of 1857) was passed whereby the 
University of Bombay was established. Section 12 of the said Act laid down 
qualification for admission of candidates for degrees, and the qualification ee 
that the candidate was to present to the Chancellor, Vice-Chancellor, ete., 
certificate from one of the institutions authorised in that behalf by the bee. 
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nor of Bombay in Council to that effect that he had completed the course of 
instructions prescribed by the Chancellor, ete. This Act was further amended 
and modified by the Indian Universities Act, 1904 (VIII of 1904). Clause (o) 
of s. 25 of the said Act laid down that the Senate would have the power to make 
regulations with regard to the conditions to be complied with by schools desir- 
ing recognition for the purpose of sending up pupils as candidates for the 
matriculation examination and the conditions to be complied with by candidates 
for matriculation, whether sent up by recognised schools or not. The provi- 
sions of Bombay Act XXII of 1857 were further modified after that Act itself 
was replaced by Bombay Act IV of 1928. Clause (kk) of subs. (2) of s. 38 
of that Act provided that the Senate was entitled to make Statutes not incon- 
sistent with the Act for the purpose of laying down the conditions to be com- 
plied with by schools desiring recognition for the purpose of sending up pupils 
as candidates for the Matriculation Examination and the conditions to be 
complied with by candidates for the Matriculation Examination whether sent 
up by recognised schools or not. It may be of interest to note here that the 
first Matriculation Examination in this part was held in October 1859 for the 
purpose of admission of students to the University (Vide Gazetteer of Bombay 
City and Island, Vol. IIL, p. 110), and after the abolition of the Public Service 
Certificate Examination the Matriculation Examination itself came to serve 
a three-fold purpose, namely, (1) providing qualification for admission to the 
University, (2) providing for the school leaving certificate, and (3) providing 
minimum qualification for employment in publie service. By virtue of the 
powers derived by the University under s. 33(2) (kk) of the he of 1928 the 
University of Bombay framed statutes laying down the conditions to be com- 
plied with by the echools in order to enable the schools to be recognised. The 
conditions which the University of Bombay laid down were as follows: 


“(a) That the school maintains regular classes from the 4th Anglo Vernacular standard 
upwards or the corresponding standards of European and English teaching schools; 

(b) that the school supplies a need in the locality in which it is situated; 

(c) that the management is so constituted as to offer a reasonable prospect that the school 
will be well conducted; 

(d) that the qualifications of the teaching staff and the conditions governing their tenure of 
office are such as to make duo provision for the courses of instruction to be undertaken by the 
school and to ensure a reasonable continuity of its teaching staff; 

(e) that the school is housed in suitable building and adequately equipped; 

(f) that the resources at the disposal of the management are such as to afford a reasonable 
expectation that the school will be efficiently maintained; 

(g) that the fee paid by the pupils will not involve such competition with any existing school 
in the same locality as would be injurious to the interest of education; 

(h) that the admissions and promotions of pupils have bean made in accordance with the 
instructions issued by the Syndicate from time to time in that behalf.” 


These clauses will show that the purpose of recognition of an institution was 
to see that the institution possessed the requisite equipment and had the capa- 
city to’maintain the minimum educational standard. In the year 1948, after 
the establishment of another University, namely, the Poona University, in this 
region, a Board was constituted, namely, the Secondary School Certificate Exa- 
mination Board, under the Bombay Secondary School Certificate Examination 
Act, 1948, for the purpose of holding the school certificate examination. <A conse- 
quential amendment was also made in the Bombay University Act in 1928 by 
addition of s. 28A. The result was that a student who had passed the school 
certificate examination was entitled to join the college and prosecute his studies 
in the Bombay University and a similar provision was also incorporated in 
the Poona University Act, though these Universities were given the power to 
hold entrance examinations. But a candidate who had passed the school cer- 
tificate examination was entitled to get admission to the colleges without being 
required to appear for the University entrance examination. ‘Clause (a) of s. 2 
of the 1948 Act defined ‘‘recognised high school’’ to mean a high school recognised 
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by the Director of Education, Bombay State, or an officer authorised by him in 
this behalf or a high school registered by any University established by law in the 
State. Under the present Act, by virtue of the provisions of el. (d) of s. 40(2), 
on the appointed day all institutions recognised and admitted to the privileges 
of any dissolved Board immediately before the appointed day shall be deemed 
to be recognised and admitted to the privileges of the corresponding Divisional 
Board established under this Act, save in so far as guch recognition or privi- 
lege may be withdrawn, restricted or modified by or under the provisions of 
this Act. Therefore, when the present Act conferred the power on the Divi- 
Sional Board to grant recognition to a secondary school it cannot be said that 
the purpose in granting recognition is different from the one which was en- 
visaged under the enactment authorising the University of Bombay to recog- 
nise institutions. The purpose obviously under cl. (n) of s. 19 of the Act is 
also to see that the institutions, which seek recognition, are in a position to 
maintain the minimum standard of education. If they are found to be com- 
petent to turn out students who are fit to be admitted to the University—one 
of the purposes for which the final examination is held—they have earned a 
recognition by virtue of their competence, and the higher the competence the 
stronger the claim to recognition. Therefore, recognition is not a bounty or 
favour from the Divisional Board but it is something which is granted on 
account of the merit possessed by the institution. This is made further clear 
if we turn to the provisions of cl. (o) of s. 19 of the Act itself, That clause 
confers powers upon the Divisional Board to call for any information from 
any secondary school recognised by it to ensure maintenance of academic stand- 
ard and to call for special report and information either on being referred 
to by the State Board or on its own initiative from the Regional Deputy Direc- 
tor of Education concerned on secondary schools recognised by it, not main- 
taining the required academic standard, in order that the Divisional Board 
may withdraw recognition granted by it, etc. Withdrawal of the recognition 
is contemplated by the Act only in cases where the institution concerned is 
not in a position to maintain the academic standard, and the required academie 
standard would mean the minimum standard laid down by the State Board. 
Can the power which is granted to the Divisional Board to recognise an insti- 
tution, be utilised for the purpose of saying that the school, which wants to 
maintain a higher academic standard, should not maintain that higher standard? 
The schools which want to detain their candidates and not to forward their 
applications for the final examination want to do so for the purpose of main- 
taining an academic standard higher than the minimum prescribed by the 
State Board and also their educational reputation. But the effect of the present 
Regulation No. 49(8) is to tell such schools, ‘‘Do not do that. You need not 
maintain an academic standard higher than the one prescribed by the State 
Board. Do not bother about higher academie standard. Let all students be 
permitted to appear for the final examination.’’ 

The schools which want the power of detention want to tell their students 
that they are under constant threat of their applications being withheld and 
unless they achieve higher academic standard they will not be permitted to 
appear for the 8.8.C. Examination and complete their secondary education, 
whereas the State Board says by Regulation No. 49(8) ‘‘Do not compel them 
to have higher standard. Let them be content with the minimum standard pre- 
scribed.” And if the schools go against this, they will be threatened with 
withdrawal of their recognition under cl. (7) of Regulation No. 19. The justi- 
fication for the validity of Regulation 49(8) on the ground of powers of recog- 
nition comes to this, namely, that the State Board will tell the schools that it 
will refuse to recognise the schools if they want a higher educational standard. 
[Is that the purpose of that Act? I ask myself a further question. Does the 
State Board possess that power to tell the schools that you shall not have a 
higher educational standard? I think the State Board does not possess that 
power. The argument advanced before us was in this form: That it is not 
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the State Board which compels the schools to seek recognition. If the 
schools want any recognition, they must be agreeable to abide by any condi- 
tions that may be imposed by the Divisional Board and if the schools are not 
agreeable to comply with those conditions they will not get their recognition 
continued. This is tantamount to saying that the State Board, which is charged 
with the duty of maintaining academic standards and which has been given 
the power to recognise educational institutions which have the capacity to main- 
tain minimum educational standards, wants to assume to itself a power that 
' it will lay down a condition for recognition that the school shall not have a 
standard higher than the minimum prescribed Ly the State Board that the school 
shall have no freedom to maintain higher standard. I think this power has 
not been conferred on the State Board by el. (n) of s. 19 of the Act. I, there- 
fore think that the validity of Regulation No. 49(8) also cannot be justified 
under cl. (n) of s. 19 of the Act. 
For the reasons I am of the opinion that Regulation No. 49(8&) is wire vires 
the regulation making power of the State Board. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr, Justices L. M. Paranjpe, ` 
MUNICIPAL COMMITTEE, SAONER v. N.D. RATHI.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 60, 52, 53, 55—Municipal 
Commetiss authorised to give sanction under s. 60—Commities by passing resolution giving 
authority to Shop Inspector to fle complaint and take action for offences under Act— Whether 
resolution amounts to previous sanction within 8. 60. 


Where a municipal committee authorised to give sanction required by s. 60 of the Bombay 
Shops and Establishments Act, 1948, by a resolution purports only to give authority to the 
Shop Ingpector to file a complaint and to take action for offences committed under the Act, 
such a resolution will not amount to a previous sanction of the local authority within the 
meaning of s. 60 (1) of the Act. 

The requirements of a previous sanction under 8. 60 of the Act will necessarily imply the 
consideration of each cage on its merits by the sanctioning authority and an application 
of ite mind which should ordinarily be apparent from the order of sanction passed. 

Oorpn, of Madras v. Arumugham,' refered to. 


THE facts appear in the judgment. 


B. V. Gaikwad, for the appellant. 
G.S. Padhye, for respondent No. 1. 
P.G. Palshikar, Hon. Assistant Government Pleader, for State. 


PARANJPE J. In this appeal, by special leave under s. 417(3) of the Code 
of Criminal Procedure, the appellant municipal committee, Saoner, is challeng- 
ing the correctness of the acquittal of respondent No. 1 of an offence under 
s. 53 of the Bombay Shops and Establishments Act, 1948. 

The appellant committee, through its Inspector appointed under s. 48 of 
the Bombay Shops and Establishments Act, 1948, had prosecuted respondent 
No. 1, under s. 53 of that Act, for contravening s. 12 by effecting certain sales 
beyond the «losing hours of the shop on March 10, 1965. The respondent had 
challenged the tenability of the prosecution on the ground that previous sanc- 
tion as required by s. 60 was not given by the proper authority before insti- 
tuting the prosecution. The learned trial Magistrate upheld this preliminary 

*Decided, July 26, 1966. Criminal Appeal in Criminal Case No. 204 of 1965. 


No, 80 of 19686, against the order of acquittal 1 [1966] A. I. R. Mad. 194. 
passed by M, R. Angal, J. M.F. C. at Saoner, 
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objection and held that the prosecution, without the requisite prior sanction, 
was not tenable. In that view, he acquitted the respondent. That is how the 
matter was brought before this Court. 

Mr. Gaikwad, advocate for the appellant committee, was submitting that the 
Magistrate was in error in taking the view that no prior sanction was given. 
He relied on the resolution dated February 24, 1965, passed by the complainant- 
committee {page 16 of the paper-book) in support of his contention that a 
valid sanction was given for this prosecution by that resolution. Mr. G.S. 
Padhye, advocate for respondent No. 1, submitted, on the other hand, that this 
resolution was in one sense redundant and in another sense it was beyond the 
powers of the appellant-committee, if thereby, the appellant purported to đe- 
legate its powers of sanction to the Inspector. He supported the reasoning of 
the learned trial Magistrate. . 

The administration of the Bombay Shops and Establishments Act, 1948, has 
been entrusted to local authorities. Under s. 2(15) a ‘‘local authority’? means 
a body specified in Schedule I-A and includes any other body which the State 
Government may, by notification in the Official Gazette, declare to be a local 
authority for the purposes of this Act. The appellant-committee does not fall 
within Schedule I-A and would, therefore, not be ‘‘a local authority’? under 
the section, as it stands. However, Mr. Gaikwad showed Notification No. BSE 
2261-Lab-III dated March 27, 1963, on page 1508 of Pt. I-L of Official Gazette 
dated April 25, 1968, by which the appellant-committee was declared to be a 
local authority for the purposes of the Act. Consequently, there can be no 
dispute that the sanction required by s. 60 had to be given only by the local 
authority, viz. the appellant-committee and not by the District Magistrate. 

Section 60, sub-s. (7), of the Bombay Shops and Establishments Act, 1948, is 
in the following words :— 


“No prosecution under this Act or the rules or orders made thereunder shall be instituted 
except by an Inspector and except with the previous sanction of the District Magistrate or the 
local authority, as the case may be: 

Provided that any local authority may direct that the powers conferred on it by this sub- 

section shall, in such circumstances and subject to such conditions, if any, as may be specified 
in the direction, be exercised by its standing committee or by its committee appointed by it 
in this behalf...” 
This section would unmistakably show that two conditions precedent have 10 
be satisfied for a successful prosecution under this Act. The first is that the 
prosecution has to be ‘‘instituted’’ by an Inspector appointed under s. 48. 
That condition has been fulfilled in this case. The second condition is that no 
prosecution under the Act shall be instituted ‘‘except with the previous sanc- 
tion of the local authority.” The only question now is whether the resolution 
No. 4(c) dated February 24, 1965, can amount to a previous sanction of the 
local authority within the meaning of this section. That resolution is in tho 
following words: y 


“All the powers for filing a complaint and taking action for the offences committed in 
contravention with the Bombay shops and Establishments Act 1948, have been empowered to 
the Shop Inspector Shri A.J. Lad,” 

Since s. 60 itself authorises Inspectors appointed under the Act to institute 
proceedings under the Act, there was no point in the committee empowering 
the Inspector with a power to file a complaint, and that part of the resolution 
was obviously superfluous and redundant. The remaining part also relates 
to empowering the Inspector with ‘‘taking action for the offences committed 
in contravention with the Act.’’ That also would again mean authorising him 
{o prosecute persons who are guilty under the Act and it would again be 
redundant. Mr. Gaikwad wanted this latter half of that resolution to operate 
as a previous sanction to launch prosecutions, which the local authority was 
authorised and required to give as a condition precedent for launching prose- 
cutions. When the resolution only purports to give authority to the Shop 
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Inspector to file a complaint and ‘‘to take action for offences eommitted,’’ it 
would not amount to a previous sanction or delegation of authority for granting 
previous sanction of the local authority for such prosecutions. What the resolution 
calls upon him to do is to execute the sanction which would have to be given 
by the municipality. Grant of power to execute the sanctions given by the 
authority would not, by any stretch of imagination, amount to the exercise of 
the power of the committee to sanction the prosecutions themselves. Mr. Gaik- 
wad has not been able to satisfy me how this resolution, as it stands, could 
possibly be interpreted as amounting to the grant of a sanction by the committee 
for launching prosecutions. The plain language of the resolution only shows 
that the committee purported to empower the Inspector with the powers to 
take action for the offences committed and to launch prosecutions, though those 
powers were already granted to the Inspector by ss. 49 and 52. Mr. Gaikwad 
was not right in subinitting that the Inspector required no further empowering 
from the authority for taking steps of prosecuting people under the Act. Sub- 
section (bb) of s. 49 relating to the powers and duties of the Inspector, lays 
down that in regard to offences under s. 52 or 55, the Inspector can take action 
of seizure of documents, records etc. with the previous permission of the local 
authority. True, such previous sanction is not required for offences, say under 
s. 53, as in the present case; but the resolution, as it stands, purports to grant 
general authority to the Inspector as per s. 49(bb) for taking the requisite 
action even in prosecutions under ss. 52 and 55. The language of the resolution 
would not lend itself to the interpretation of Mr. Gaikwad that it evinces the ex- 
ercise by the committee of its power to sanction a prosecution, under this Act. 
In that view, the present prosecution, without a previous sanction, was obviously 
untenable. 

In the course of arguments it seemed to be suggested that if this resolution 
did not amount to the exercise of its powers of sanction by the local authority, 
it, at least, amounts to a delegation of its powers of granting a sanction for 
prosecution, to the Inspector. Even that interpretation cannot be accepted. 
The proviso to s. 60(Z) only authorises the local authority to delegate its powers 
under s. 60(Z) to the standing committee or to a smaller committee,.and there 
is no warrant in the proviso to permit delegation of those powers to an indi- 
yidual official, whether he be an Inspector or any one else. Secondly, a perusal 
of s. 60 would show that the second condition precedent of a previous sanction, 
either from the District Magistrate or the local authority, obviously assumes 
that such sanction is to be given by an authority superior than the Inspector, 
who is to launch the prosecution under condition No. 1. Accepting the sugges- 
tion in the argument would mean that the powers of executing the sanction for 
launching the prosecution as also the power of giving the sanction itself, have 
been given to the same official, which could obviously not be the intention 
of law. This resolution cannot, therefore, be treated as a delegation of the 
committee’s powers to the Shop Inspector. In that view also, the prosecution 
was obviously untenable for want of previous sanction. 

Mr. Gaikwad was then submitting that the authorisation ‘‘in this behalf’’ 
would also cover an authorisation to a subordinate official like the Shop Ins- 
pector. He was relying on a decision in Corpn. of Madras v. Arumugham.’ In 
that case the question was whether there was any necessity of a specific sanction 
ag regards an offence and person, and the learned Single Judge had held that 
„n general authority conferred on an officer was legal, and there was no neces- 
sity of any individual sanction. That decision was based on the wordings of 
s. 20 of the Prevention of Food Adulteration Act, No. XX XVII of 1954. That 
section was in the following words: 

“No prosecution for an offence under this Act shall be instituted except by, or with the 
written consent of, the State Government or a local authority or a person authorised in this 
behalf by the State Government or a local authority.” 


1 [1966] A. I. R. Mad, 104. 
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Apparently, the Inspector was so authorised under this section. The learned 
Single Judge held that such authority to him was valid. It would, however, 
be realised at once that the decision could not be of any help in the present 
case at all for two reasons: Firstly, that section itself permits an action to be 
taken either by the State Government or by a local authority ‘‘or a person 
authorised in this behalf.” I have already indicated from the proviso to 8. 
60(1) of the Bombay Shops and Establishments Act quoted above, that there 
was no provision to authorise an individual official or a person to grant the 
requisite sanction. Unlike s. 20 of the Prevention of Food Adulteration Act, 
s. 60 of the Bombay Shops and Establishments Act limited the delegation by 
the local authority to either its standing committee or another committee which 
may be smaller or bigger than the standing committee. But there was no 
provision to authorise an individual subordinate official. Secondly, s. 20 of the 
Prevention of Food Adulteration Act spoke only of a written consent, either 
of the State Government or a local authority or a person authorised in that 
behalf. Under s. 60 of the Bombay Shops and Establishments Act, however, 
there had to be a previous sanction and not a mere written consent. Giving 
consent as in s. 20 could be consistent with some other authority or official 
taking a decision to launch a prosecution subject to some other authority or 
person specially empowered, giving its or his consent. In that case, the person 
giving the consent is not required to apply his mind and to decide whether 
the prosecution should be launched or not, that decision being already taken 
by some other official. Section 60(J) of the Bombay Shops and Establishments 
Act, however, would not be complied with by a mere written consent, but it 
requires the ‘‘previous sanction’’ of the District Magistrate or the local autho- 
rity. Obviously, the authority granting a sanction has to apply its mind to 
the facts of each case and to decide whether a particular prosecution should or 
should.not be launched. Normally, the authority granting a sanction has to 
apply its mind to all the facts and facets of the case that are present and to come 
to a decision that such a prosecution ought to be filed and then to sanction it. 
This requirement of a previous sanction under s. 60(/) would necessarily en- 
visage the application of the authority’s mind to an individual case before the 
prosecution is sanctioned or ordered and then put up in Court. A general 
authority of the kind mentioned in the resolution dated February 24, 1965, 
cannot possibly be treated as evidence of the fact that the authority had applied 
its mind to the facts of the particular case for deciding whether a prosecution 
should or should not be launched. The requirements of a previous sanction 
would necessarily imply the consideration of each case on its merits by the 
sanctioning authority and an application of its mind which should ordinarily 
be apparent from the order of sanction passed. For all these reasons the 
Madras decision was of no avail to Mr. Gaikwad. 

Mr. Gaikwad was then submitting that there are some practical difficulties 
in obtaining previous sanction in each and every case. According to him, 
there could be numerous cases under the Act and it would be too much to 
expect the Inspector to obtain a previous sanction in each and every case before 
launching the prosecution. I am not aware about the extent of the cases under 
the Act and even if it were to be assumed that there is a likelihood of a large 
number of cases under the Act, that circumstance, by itself, would not authorise 
or permit disregard of the provisions of s. 60(J). If there are practical diffi- 
culties, it is for the committee and other local authorities to bring them to the 
notice of the Government, so that s. 60(/) may be amended by deleting the 
provision of ‘‘a previous sanction’’; but so long as the provision stands, the 
law must be given effect to and there is no scope for whittling down provisions 
of law merely because of some assumed or possible practical exigencies. With 
s. 60(/) as it stands, the order of the learned Magistrate holding that the pro- 
secution must fail for want of proper sanction is correct and must be affirmed. 

The last submission made by Mr. Gaikwad was that even if the Magistrate 
were right in his view, that the prosecution was not tenable without a prior 
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sanction, his order of acquittal was erroneous and without jurisdiction. Even 
Mr. Q. S. Padhye, advocate for the respondent, did not dispute that submission 
of Mr. Gaikwad. Under s. 60(1), a Magistrate was authorised to take cogniz- 
ance only on the fulfilment of the two conditions mentioned therein and in the 
absence of those conditions, he had no jurisdiction to take cognizance; when 
he had no jurisdiction, he had certainly no authority to acquit the accused 
and the only order which he could have passed was of quashing the complaint 
and the proceedings. He could neither have passed an order of discharge, nor 
of an acquittal, nor of a conviction. However, I see no point in setting aside 
that erroneous order of an acquittal for the simple reason that even if that 
were done, no useful purpose would be served because no fresh prosecution 
can be launched in view of s, 61 of the Act which prescribes the limitation of 
three months. 


_ In the result, the appeal is dismissed. The bail bond of respondent No. 1 
is cancelled. Appeal dismissed. 


- 


APPELLATE CIVIL. 


Bofore Mr, Justice K. K. Desai and Mr, Justice Ohandrachud. 
P. V. NAIK v. THE STATE OF MAHARASHTRA.” 


Constitution of India, Arts. 311, 310, 309, 39 (a), 41—Maharashira Zilla Parishads and Panchayat 
Samitis Act (Mah. V of 1962), Secs, 242-A, 242, Zid, 246, 253-A, 241—Termination of 
service of person holding civil post under State consequent upon abolition of such post-—- Whether 
termination of service amounts to “removal” within art, 311 (2). 


Termination of service of a person holding a civil post under a State consequent upon 
abolition of the post held by him does not involve “ removal” from service within the 
meaning of art, 311 of the Constitution of India and does not involve punishment at all. 

Mott Ram v, N, E. Frontier Ratlway!, Parshotam Lal Dhingra v. Union of India? and 
Champaklal v, Union of India,® followed, 


P.V. Naik and two others (petitioners) were initially recruited in the Revenue 
Department of the then Government of Bombay as clerks on various dates bet- 
ween years 1943 and 1944. They were confirmed as clerks in the year 1948. 
The programme of community development and national extension service 
was initiated by the State Government in 1952 to provide for a multilateral in- 
tensive development of rural areas according to a phased programme. 
On May 1, 1962, the Maharashtra Zilla Parishads and Panchayat Samitis 
Act, 1961, came into force. The Act was passed inter alia to provide 
for the establishment in rural areas of Zilla Parishads and Panchayat 
Samitis, to assign to them local government functions and to entrust 
to them the execution of certain works and development schemes of the 
State Five Year Plans. Section 101-B of the Act required the Government 
to transfer to the Zilla Parishads all completed works and development 
schemes relating to the activities which fell within their sphere under the Act. 
On May 1, 1962, the State Government transferred by an order many develop- 
ment activities to Zilla Parishads. Even subsequently, the Government trans- 
ferred additional schemes and works to Zilla Parishads by passing orders in 
respect thereof. The posts that were created and continued from time to time 
since 1952 for the various development activities which came to be transferred 
to Zilla Parishads became surplus to the Government requirements upon the 
iransfer of the activities to Zilla Parishads. The temporary posts that fell sur- 
plus and vacant were allowed to lapse at the end of their sanctioned period. 
The posts as were already permanent continued to exist and were not immedia- 

* Decided, August 16, 1966. Special Civil 2 [1958] 8.C_R. $28. 


Application No. 962 of 1966. 3 [1964] A.I.R. B.C. 1854. 
1 [1964] A.LR. S.C. 600. 
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tely abolished. Some of the permanent posts were, however, abolished. 
The impugned resolution dated March 18, 1966, was passed to provide a scheme 
for serving notices of discharge (retrenchment) on incumbents of posts rendered 
surplus (and to be abolished) by reason of transfer of the works of national 
extension schemes and development projects to Zilla Parishads and to offer 
to the surplus staff an option to accept allotment to ‘‘equivalent posts’’ in the 
services of Zilla Parishads. The discharge and allotment were fixed as of and 
from August 16, 1966. In accordance with the scheme in the resolution, one Sali 
and the three petitioners as juniormost permanent Aval Karkuns at Dhulia were 
liable to be retrenched in respect of four permanent posts rendered surplus and 
due to be abolished. They were entitled to three months’ notice, having regard to 
the contents of Rules 291 and 266 of the Service Rules. To all persons rendered 
surplus, including Sali and the three petitioners, notices of discharge dated 
April 5, 1966, in the prescribed form were issued. These notices were served 
on the three petitioners on April 14, 1966. The three petitioners were informed 
that they were rendered surplus in the posts to be abolished and their services 
would be terminated with effect from August 16, 1966. 

The petitioners filed the present petition challenging the validity of the 
Government resolution dated March 18, 1966, as clarified by the two circular 
letters each dated April 16, 1966. The petitioners also challenged the notices 
of discharge, each dated April 5, 1966, terminating the services of each of the 
petitioners and allotting them to services of Zilla Parishads as of and from 
August 16, 1966. The petitioners prayed for quashing and setting aside of 
the notices of discharge and also for a mandamus restraining the Government 
from allotting the petitioners to the services of Zilla Parishad, Dhulia. 


The petition was heard. 


K. K. Singhvi, with C. J. Sawant, for the petitioners. 
H. M. Seervat, Advocate General, with T. R. Andhyarujina, instructed by 
Tattle and Co., for the respondents. f 


K. K. Desar J. [His Lordship after setting out the facts, proceeded.] The 
first ground is that the impugned notice of discharge dated April 5, 1966, is bad 
and illegal as being in contravention of the provisions in art. 311 (2) of the Consti- 
tution. The submission is that the petitioners will stand discharged from Gov- 
ernment service as from August 16, 1966, under the impugned notice. The 
petitioners will be deprived of their substantive posts and will have lost bene- 
fits under the service. This is per se punishment. The impugned notice, there- 
fore, involves removal of the petitioners from service within the meaning of 
the article. The petitioners are sought to be removed without affording them 
in opportunity of showing cause in accordance with the article. The impugned 
notices of discharge contravene the article and are liable to be quashed and 
set aside. 

The Government’s reply is that, to the facts of the case, the provisions in 
the article are not attracted. The proposed discharge of the petitioners is a 
consequence of the proposed abolition of posts which were found surplus to 
the Government’s requirements. The emphatic submission is that, generally, 
and also having regard to the tenure of service of a Government servant being 
at pleasure under art. 310 of the Constitution, the Government has for admi- 
nistrative purposes an absolute right to decide the number of posts necessary 
for governmental purposes and to abolish posts rendered surplus. The incum- 
bents of abolished posts are liable to be retrenched. Such retrenchment does 
not attract the provisions in art. 311(2). Having regard to the above con- 
troversy, the important questions which arise for decision are as to whether 
‘discharge and/or retrenchment of Government servants from posts rendered 
surplus and abolished amounts to removal within the meaning of art. 311 
and whether, in respect of such removal, there is an obligation on the 
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Government to give opportunity to the concerned holders of posts to show 
cause that the posts are not rendered surplus and/or need not be abolished. 
In the first instance, it may be stated that apparently arts. 309 and 810 of the 
Constitution contain provisions relating to the authorities entitled to enact 
rules for terms and conditions of services of the Government employees in 
Central and State services and specifically provide that the tenure of service 
is ‘‘pleasure of the President”. Article 311 restricts the pleasure as regards 
three major punishments of dismissal, removal and reduction in rank and 
provides protection that an opportunity to show cause against the action (of 
punishment) proposed to be taken must be afforded. This article is not in any 
other manner related to the matter of the tenure of service of the Government 
employees, It is not contended on behalf of the petitioners that the Govern- 
ment has not got an inherent right to create and abolish posts for administra- 
tive purposes and reasons. The submission on behalf of the State, therefore, 
is that it is clear that art. 311 postulates existence of posts and the vested 
right that is protected thereunder is in respect of posts which must exist and 
are not abolished. 

It further requires to be stated that there is no dispute about the fact that 
by the impugned notices dated April 5, 1965, the petitioners were informed that 
it was proposed to abolish their permanent posts and to discharge them owing 
to abolition as of and from August 16,1966. The petitioners were offered several 
options which are not relevant in connection with this first contention. We have 
been requested to decide the question on the footing that the impugned notices 
are orders discharging the petitioners from Government service as of and from 
August 16, 1966. 

On this question, strong reliance has been placed on behalf of the petitioners 
on the decision of the Supreme Court in the case of Mots Ram v. N. E. Frontier 
Railway.’ The submission is that the ratio of the decision is that every termi- 
nation of service of a Government servant, except under rules of discharge 
upon superannuation and reasonable rules for compulsory retirement, would 
be per se punishment and removal from service within the meaning of art. 311. 
Every termination of service, except under the above two kinds of rules, 
necessitates affording of an opportunity to show cause against the proposed 
action in accordance with the provisions in art. 311(2). The Supreme Court 
has, in the above decision, not accepted the concept of punishment being neces- 
sary for finding a termination of service as amounting to removal within the 
meaning of the article. In regard to the observations relating to abolition of 
posts in the previous decision of the Supreme Court in the case of Parshotam 
Lal Dhingra v. The Union of India,? the submission on behalf of the petitioners 
is that the same have been disapproved of in the case of Moti Ram v. N. E. 
Fronticr Railway by a larger Bench. The judgment of Subba Rao J., (now 
Chief Justice), contains direct observations supporting the above submissions 
for the petitioners. These observations are binding on this Court and must 
be followed. 

The Advocate General for the State has controverted each and all of the 
above submissions. In his submission, the observations in the decision in Par- 
shottam Lal Dhingra’s case regarding termination of service resulting from abo- 
‘lition of posts being not punishment and not removal within the meaning of 
the article are not only not disapproved of but in fact approved of by the larger 
Bench in Moti Ram’s case. In his submission, the judgment of Subba Rao, J., (now 
Chief Justice), disapproves of the ratio in Parshottam Dal Dhingra’s case in 
this respect. But it is not a concurrent judgment but a dissenting one in that 
respect. He submitted that the phrases ‘‘Dismtissal’’, ‘‘Removal’’ and ‘‘Reduc- 
tion in rank’’ had a legislative history which was directly relevant. The phrases 
called for an interpretation not according to the dictionary meaning but to 
a true meaning having regard to that legislative history. Such relevant history 
had been noticed in the prior decisions and particularly in the case of Par- 
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shotam Lal Dhingra. The majority judgment in the ease of Moti Ram had 
accepted the decision in the case of Parshottam Lal Dhingra as regards the 
true meaning and interpretation of these phrases. The phrases dismissal and 
removal were consistently held to be not tautologous. The two phrases had 
been held to be terms of art and not liable to be interpreted in accordance with 
the dictionary meaning. In his submission, the learned Judge has expressed a 
dissent from the previous decisions of the Supreme Court and the majority view 
in that connection in the case of Mott Ram and has held that these 
phrases in the article had their dictionary meaning. In his submis- 
sion, the observations of the learned Judge indicate his dissent in the 
matter of (i) the true meaning of these phrases and (ii) the approval by the 
majority judgment of the observations in the case of Parshottam Lal Dhingra 
that termination of service consequent upon abolition of post is not ‘‘removal’’. 
In his submission, the observations made by the learned Judge being contrary 
to the previous decisions of the Supreme Court are not binding on this Court. 

Under all the circumstances mentioned above, our main task in this connection 
is to find out the relevant observations of the Supreme Court in the case of 
Parshottam Lal Dhingra regarding the Government’s right to terminate ser- 
vice upon abolition of post. We have further to find out whether these obser- 
vations are approved of by the majority judgment in the case of Moti Ram. 

The case of Parshottam Lal Dhingra related to an order of reverter of 
Parshottam Lal Dhingra from an officiating higher post to his permanent post 
in lower cadre. Before the order was passed, adverse remarks were made against 
him in his confidential report by the General Manager of the concerned railway 
with a note that ‘‘he should revert as a subordinate till he makes good the short- 
coming noticed.’’ The General Manager had thereupon issued the impugned order 
reverting him to his permanent post. His case was that the order amounted 
to reduction in rank without affording him an opportunity to show cause and 
was punishment and contravened the provisions in art. 311(2) of the Consti- 
tution. In this connection, reference was made by the counsel for the parties 
and the Court to previous decisions of the Court relating to true effect of the 
phrases ‘‘dismissal’’, ‘‘removal’’ and ‘‘reduction in rank’’ contained in the 
article. Reference was made to the previous legislative history also. The 
matter of construction and interpretation of all the three phrases directly arose 
for consideration by the Court. Reference was made to the decisions of the 
Supreme Court in the cases of Satish Chandra Anand v. The Union of Indias 
and Shyam Lal v. The State of Uttar Pradesh and The Union of Indiat and 
to several other previous decisions. At p. 847, in the majority judgment, it 
was stated: 

“... What, then, is the meaning of those expressions ‘ diemissed ’, ‘removed’ or ‘ reduced 
in rank’? It has been sgaid in Jayanit Prasad v, The State of Uttar Pradesh’ that these are 
technical words used in cases in which a person‘s services are terminated by way of punishment, 
Those expressions, it is urged, have been taken from the service rules, where they were used 
to denote the three major punishments and it is submitted that those expressions should be 
read and understood in the same sense and treated as words of art. This leads us to embark 
upon an examination of the servico rules relating to punishments to which the Government 
servants can be subjected, ” 

The Court thereupon examined the previous rules and the relevant provisions 
in the Government of India Acts, 1915 and 1935 and the contents of art. 311 
and held (p. 856) : 

“Tt follows from the above discussion that both at the date of the commencement of the 
1935 Act and of our Constitution the words ‘ dismiesed’, ‘removed’ and ‘reduced in rank’, 
as used in the service rules, were well understood as signifying or denoting the three major 
punishments which could be inflicted. on Government servants, ” 

In that connection, it was stated that these phrases had been explained by the 
Supreme Court in the case of 8. A. Venkataraman v. The Union of India.® 


3 [1958] 8.0.R. 655. 5 [1951] A.I.R. All. 793. 
4 [1955] 1 SCR. 26. 6 [1954] S.C.R. 1150, 
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In further discussion, the Court stated (p. 857): 

“The foregoing conclusion, however, does not solve the entire problem for it has yet 
to be ascertained as to when an order for the termination of service is inflicted as and by way 
of punishment and when it is not” 

Apart from other findings of the Court, the relevant finding at p. 861 of the 
report was as follows: 

“ ... Any and every termination of service is not a dismissal, removal or reduction in rank, 
A termination of service brought about by the exercise of a contractual right is not per se dismissal 
or removal, as has been held by this Court in Satish Chandra Anand v. The Union of India, Like- 
wise the termination of service by compulsory retirement in terms of a specific rule regulating 
the conditions of sorvice is not tantamount to the infliction of a punishment and does not attract 
Art, 311 (2), as bas also been held by this Court in Shyam Lal v. T'he State of Uttar Pradesh 
and The Union of India, In cither of the two above mentioned cases the termination of the 
service did not carry with it the penal consequences of loss of pay, or allowances under r. 52 of 
the Fundamental Rules, ” 

In arriving at the above conclusion, at pp. 857-858, the Court observed: 


‘*... It has already been said that where a person is appointed substantively to a permanent 
post in Government service, he normally acquires a right to hold the post until under the rules, 
he attains the age of superannuation or is compulsorily retired and in the absence of a contract, 
express or implied, or a service rule, he cannot be turned out of his post unless the post itself 
is abolished or unless he is guilty of misconduct, negligence, inefficiency or other disqualifications 
and appropriate prococdings are taken under the service rules read with Art, 311 (2). Termination 
of service of guch a servant so appointed must per ss be a punishment, for it operates as 
a forfeiture of the servant's rights and brings about a premature end of his employment,” 
The Advocate General has strongly relied on the above quoted passage in the 
judgment in the case of Parshotam Lal Dhingra as containing the ratio, and 
in any event binding observations of the Supreme Court. Justifiably he has 
submitted that termination of service consequent upon abolition of post has 
been pointed out by the Supreme Court in the above passage as not attracting 
the provisions of art. 311(2). The submission on behalf of the petitioners is 
that the Supreme Court has disapproved of the above quoted passage in the 
ease of Moti Ram. Before parting with the case of Parshottam Lal Dhingra, 
the following passage from the judgment of Bose J. may be quoted (p. 865): 

“I also agree with my Lord that the words, dismissal, removal and reduction in rank, used 
in Art, 311 have special meaning. I would not have said this had it not been for ambiguities 
that arise otherwise. We were faced with that in Satish Chandra Anand v. The Union of India, 
where we had to construe the words ‘dismissal’ and ‘removal’ and to determine whethor 
they were merely tautologous or had been introduced to emphasise a difference in meaning. 
According to the dictionary, they mean the same thing or, at any rate, have subtle shades of 
distinction that are meaningless in the context in which they are used. It was therefore necessary 
to look to the surrounding circumstances and determine whether they had acquired special 
technical significance at the date of the Constitution, For that purpose, it was necessary 
to examine the history of the conditions of service under the Crown and look to the various 
statutes and rules thon in force, ” 

Moti Ram’s case deals with validity of the Rules 148 and 149 of the Railway 
Establishment Code. Rule 148(3) related to non-pensionable railway service 
and, inter alia, provided: 

“ The service of other (non-pensionable) railway servants shall be liable to termination on 
notice on either side for the periods shown below. Such notice is not however required in 
the cases of dismissal or removal as a disciplinary measure after compliance with the provisions 
of Clause (2) of Art, 311 of the Constitution, retirement on attaining tho age of superannuation, 
and termination of service due to mental or physical incapacity, ” 

As regards this Rule, the Court observed (p. 605) : 
“Tt is thus cloar that R, 148 (8) empowers the appropriate authority to terminate the 


services of other non-pensionable railway servants after giving them notice for the specified 
period, or paying them their salary for the said period in lieu of notice under R, 148 (4).” 
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After 1957, non-pensionable services were ended, and Rule 149(3) provided: 
“ Other railway servants :—The services of other railway servants shall be liable to termina- 
tion on notice on either side for the periods shown below...” 


The Court observed (p. 605): 


“ Just as under R., 148 (3) the services of the railway employees to which it applied could 
be terminated after giving them notice for the period specified, so under Rule 149 (3) termination 
of services of the employees concerned can be brought about by serving them with a notice 
for the requisite period, or paying them their salary for the said period in lieu of notice under 
R. 149 (4). ” 

On the question that arose the Court said (p. 605) : 


“That takes us to the question as to the true scope and effect of the provisions contained 
in Art, 311 (2), and the decision...” 


The Court then gives the previous legislative history as had been done in the 
ease of Parshottam Lal Dhingra. The ratio of the decision of the Court 
admittedly is contained in para. 26 at p. 610 of the judgment. As regards the 
permanent railway servants, the Court held: 


“t... A person who substantively holds a permanent post has a right to continue in service, 
subject of course, to the rule of superannuation and the rule as to compulsory retirement. If 
for any other reason that right is invaded and he ig asked to leave his service, the termination 
of his service must inevitably mean the defeat of his right to continuo in service and as such, 
it is in the nature of a penalty and amounts to removal. In other words, termination of the 
services of a permanent servant otherwise than on the ground of superannuation or compul- 
sory retirement, must,’ per s6 amount to his romoval...’’ (Italics are ours). 


Having made the above findings, the Court held that Rules 148(3) and 149(3) 
contravened the provisions in art. 811(2) and were, therefore, invalid. The 
submission on behalf of the petitioners is that we must take cognizance of the 
phrase ‘‘if for any other reason that right is invaded’’ as contained in the 
above passage. The submission is that the Court had carved out only 
two exceptions to the ordinary rule that the termination of service must 
inevitably mean the defeat of Government servant’s right to continue in 
service and as such would be in the nature of a penalty and amounted to re- 
moval. The two exceptions were the rule of super-annuation and the rule as 
to compulsory retirement. The Advocate General has submitted that, in the 
above passage, the observations made by the Court in the case of Parshottam 
Lal Dhingra relating to the Government’s right to abolish posts and retrench 
Government servants have not been considered. The Court was not at that 
stage called upon to carve out all the exceptions to the rule that the termina- 
tion of service must per se amount to penalty. He has further submitted 
that, in fact, in the later part of its Judgment, the Court has considered the 
relevant observations in the case of Parshottam Lal Dhingra and has approved 
ef the same. 


In the majority judgment in para. 40 at p. 614 the following is quoted from 
the majority judgment in Parshottam Lal Dhingra’s case: 


“in the absence of any special contract, the substantive appointment to a permanent 
post gives the servant so appointed a right to hold the post until, under the rules, he attains 
the age of suporannuation or is compulsorily retired after having put in the prescribed number 
of years’ service, or the post te abolished and his service cannot be terminated except by way of 
puniahment for misconduct, negligence, inefficiency or any other disqualification found against 
him on proper enquiry aftcr due notice to him, ” (Italics are ours). 


The Court then observed (p. 614) : 


“Reading those two observations togethor, there can be no doubt that with the exception 
of appointments held under special contract, the Court took the view that wherever a civil 
servant was appointed to a permanent post substantively, he had a right to hold that post 


until he reached the age of superannuation or was compulsorily retired, o7 the post was abolished...” 
(Italics are ours.) 
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In para. 41 at p. 615, the Court quoted from Parshottam Lal Dhingra’s case 
the following: 

“...it has already been said that where a person is appointed substantively to a permanent 
post in Government service, he normally acquires a right to hold the post until under the rules 
he attains the age of superannuation or is compulsorily retired and in the absence of a contract, 
express or implied, or a service rule, he cannot be turned out of hts post unlese the post tiself is 
abolished or unless he is guilty of misconduct, negligence, inefficiency or other disqualifications 
and appropriate proceedings are taken under the service rales read with Art, 311 (2). Termina- 
tion of service of such a servant so appointed must per se bo a punishment, for it operates as 
a forfeiture of the servant’s rights and brings about a premature end of his employment, ” (Italics 
are ours). 

Now, in disapproving of a part of the observations from the above-quoted 
passage, the Court observed as follows (p. 615): 

“the learned C. J,... has made two significant additions... he refers to a coniract or service 
‘rules which may permit the authority to terminate the services of a permanent servant without 
taking the case under Art, 311 (2), though such termination may not amount to ordinary 
or compulsory retirement. The absence of contract, express or implied, or a service rule, which 
has been introduced in the present statement are not to be found in the earlier statements... 
and addition of these two clauses apparently is due to the fact that the learned C. J: considered 
R. 49 and the explanations attached thereto and brought them into the discussion of a permanent 
servant, and that, we venture to think, is not strictly correct,” (Italics are ours), 

The Court then quoted the following further passage from Parshottam Lal 
Dhingra’s case in the next para: 

“... as already stated, if the servant has got a right to continue in the post, then, unless 
the contract of employment or the rules provide to the contrary, his services cannot be terminated 
otherwise then for misconduct, negligence, inefficiency or other good and sufficient cause. 
and observed: 

“...With respect, we wish to make the same comment about this statement which we have 

already made about the statement just cited.” 
We have in some detail referred to the above passages from the judgment in 
Moti Ram’s case in order to find out if the observations in the case of Par- 
shottam Lal Dhingra relating to the termination of service of a Government. 
servant upon abolition of his post have been disapproved of by the Court in 
‘Mott Ram’s case and/or whether these observations have ceased to be binding 
on us. We have given anxious consideration to the question and have come 
to the conclusion that, in fact, in Moti Ram’s case, the majority judgment does 
not refer to the third exception specifically mentioned in Parshottam Lal 
Dhingia’s case, viz. ‘‘unless the post itself is abolished’’ in the above passage 
where the ‘‘two significant additions’ have been disapproved of. The above 
third exception, therefore, may justifiably be held to have been approved of. 
In any event, it cannot be held to have been disapproved of and the law of 
the third exception as enunciated in Parshottam Lal Dhingra’s case must be 
held to be binding. 

It is significant that whilst dealing with the Additional Solicitor General’s 
contention that rr. 148 and 149 of the Railway Code only provided for 
eases of termination of service simpliciter in cases where rules provided for 
retirement and/or posts were abolished, the Court had an opportunity to dis- 
approve of this third exception, viz. termination of service arising on aboli- 
tion of posts but the Court did not do so. (See para. 33 of the judgment.) 
This supports conclusions mentioned in the foregoing paragraph. 

The conclusions derive support from the decision of the Supreme Court in 
the case of Champaklal v. Union of India.’ In para. 11 at p. 1861 the Court 
observed : 

“...One reason for terminating the services of a temporary servant may be that the post 
he is holding comes toanend, In that case there is nothing further to be said and his services 
terminate when the post comes to an e 


7 [1964] A.LR, 8,0, 1854, 
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This decision re-affirms the previous view of the Supreme Court that termi- 
nation of service simpliciter consequent upon .cessation and abolition of post 
does not attract provisions in art. 311(2). 

It is clear that Subba Rao J. (now Chief Justice) in his judgment in 
Moti Ranv’s case ascertained afresh the true meaning of the phrases dis- 
missal”? and ‘‘removal’’ and arrived at a dissenting conclusion in respect of 

"rules relating to compulsory retirement’’ and observed in respect of retrench- 
ment, abolition of post and compulsory retirement that (p. 621): 

“If an opportunity is given... to show cause against the proposed action, he may plead 
and establish that either there was no genuine retrenchment or abolition of posta or that 
others should go bofore him, ” 


These findings are not adopted by the majority and are, with respect, con- 
trary to the other binding decisions of the Supreme Court referred to by us. 

Following the majority decision in Moti Ram’s case and the other bind- 
ing decisions of the Supreme Court, we hold that termination of service con- 
sequent upon abolition of posts does not involve ‘‘removal’’ from service with- 
in the meaning of art. 311 and does not involve punishment at all. As the 
discharge from service indicated in the impugned notices is to result upon 
abolition of posts, the petitioners were not entitled to any opportunity to show 
cause against the impugned notices (and orders) of discharge. The notices 
are, therefore, not invalid as contravening art. 311(2) and the first contention 
fails. 

[His Lordship after considering points not material to this report, concluded.] 


In the result, the petitioners are entitled to reliefs claimed in prayers (A) 
and (B) of the petition. The notices of discharge and allotments dated April 
5, 1966, are set aside as against petitioners Nos. 2 and 3 The notice having 
been withdrawn against petitioner No. 1, he does not need any relief. Respon- 
dents to pay costs, fixed at Rs. 500. 

Rule absolute. 


CHANDRACHUD J. I agree respectfully with the judgment of my learned 
brother, but as the case before us involves important issues, I would like to 
add a few words.. 

Mr. Singhvi, who appears on behalf of the petitioners, has raised many ques- 
tions but considering the concessions made by him and the points which were 
not seriously pressed by him, it would be possible to classify his argument 
under four heads: 

(1) The termination of the services.of a person holding a civil post under 
a State amounts to removal from service within the meaning of art. 3811(2) of 
the Constitution even in those cases in which the services are terminated on 
account of abolition of the post held by the person concerned, and therefore, 
a reasonable opportunity of showing cause against the action proposed to be 
taken must be afforded to such person. 

(2) 

(3) 

(4), 

The first point has, in my opinion, the support neither of text nor of autho- 
rity. Under art. 310(/) of the Constitution the members of the services men- 
tioned therein hold their office during the pleasure of the President or the 
pleasure of the Governor of the State, as the case may be. As observed by the 
Supreme Court in a recent decision to which I will call attention immediately 
the field covered by art. 311 is excluded from the operation of the absolute 
doctrine of pleasure. In other words, in regard to cases falling under art. 
311(2), the pleasure mentioned in art. 310(/) has to be exercised in accordance 
with the provisions of art. 311. 

Article 311 provides by cl. (2) that no person maions in el. (7), as for 


B.L.R.—18, 
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example a person holding a civil post under the State, 


“ shall be dismissed or removed or reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action proposed to be taken in regard to him.” 
If the termination of the services of the petitioners amounts to their removal 
within the meaning of art. 311(2) of the Constitution there can be no doubt 
that a reasonable opportunity would have to be afforded to them of showing 
cause against the action proposed to be taken in regard to them. Looking at the 
language of art. 311(2), it seems to me plain that it contemplates removal from 
service and not a termination of service or discharge from service on account of 
abolition of the post held by the person concerned. It assumes the existence of the 
post and the removal of a person from that post. It is conceded before us that 
the Government, like any other employer, has the right to abolish a post even 
if it be permanent. It is undisputed that the petitioners are proposed to be 
discharged from service not by way of punishment but because the posts held 
by them are found to be surplus and are, therefore, required to be abolished. 
In my opinion, therefore, the text of art. 311(2) does not support the sub- 
mission that the petitioners are entitled to be heard before their services are 
terminated. 


It is, however, urged on behalf of the petitioners that there is clear authority 
for the proposition that art. 311(2) applies to cases where the services of a 
civil servant are terminated on account of the abolition of the post held by 
him. In support of this submission Mr. Singhvi strongly relies upon the 
jadgment of Subba Rao J., as the learned Chief Justice then was, in Moti Ram 
v. N. E. Frontier Railway.’ In that case, Rules 148(3) and 149(3) contained 
in the Indian Railway Establishment Code, 1951, Vol. I, were challenged as 
unconstitutional on the ground that they violated art. 311(2) of the Consti- 
tution. Stated briefly, the services of even permanent servants could be ter- 
minated under these rules by a simple notice. These rules were struck down 
by the Supreme Court on the ground that a servant who holds a permanent 
post has a title to hold the post to which he is substantively appointed and 
if that right is invaded, the termination of his service is in the nature of a 
penalty and would amount to his removal from service. 


In Mott Ram’s case the judgment of the majority was delivered by Gajendra- 
gadkar J. Subba Rao J. agreed with the majority that the impugned rules 
violated art. 311(2), but on the impact of those rules on art. 311, he has stated 
his own reasons. It is on these reasons that strong’ reliance is placed by Mr. 
Singhvi in support of his submission, that even if services are terminated on 
account of the abolition of a permanent post, art. 311(2) is attracted. Now, it 
does appear that Subba Rao J. has expressed the view in his judgment that a 
person who is removed from service on account of the abolition of the post held 
by him is entitled to a reasonable opportunity to show cause against the action 
proposed to be taken in regard to him, under art. 311(2) of the Constitution. 
This would be clear from the following passage towards the end of para. 65 
of his judgment (p. 621): 

««,., Reasonable opportunity given to a Government servant enables him to establish that 
he does not deserve the punishment, because he has not been guilty of misconduct, That apart, 
a Government servant may be removed or dismissed. for many other reasons, such as retrench- 
ment, abolition of post, compulsory retirement and others. If an opportunity is given to a 
Government servant to show cause against the proposed action, he may plead and establish 
that either there was no genuine retrenchment or abolition of posts or that others should go 
before him, ” 

In my opinion, however, this is not the view of the majority and that perhaps 
is one of the reasons why Subba Rao J. gave a separate judgment while con- 
curring in the conclusion to which the majority had come. If one turns to 
the judgment of the majority, it would be clear that it was not prepared to 


1 [1964] A.I.R, B.C. 600. 
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accept the view of Subba Rao J. on the impact of discharge on account of abo- 
lition of a post, on art. 311 of the Constitution. 

One of the decisions examined by Gajendragadkar J., who delivered the judg- 
ment of the majority, is P. L. Dhingra v. Union of India.2 In para. 41 of his 
judgement Gajendragadkar J. has reproduced the following passage from 
Dhingra’s case (p. 615): 

“,.. it has already been said that where a person is appointed substantively to a permanent 
post in Government service, he normally acquires a right to hold the post until under the rules, 
he attains the age of superannuation or is compulsorily retired and in the absence of a contract, 
express or implied, or a service rule, he cannot be turned out of his post unless the post iteelf 
is abolished or unless he is guilty of misconduct, negligence, inefficiency or other disqualification 
and appropriate proceedings are taken under the service rules read with Art, 811 (2), Termination 
of service of such a servant so appointed must per ss be a punishment, for it operates as 
a forfeiture of the servant’s rights and brings about a premature end of his employment. ” 


The question which was specifically considered by the majority was whether this 
passage contained a correct exposition of art. 311(2). The majority held that two 
significant additions which were made in this passage, namely, that a permanent 
servant could be asked to retire in pursuance of a contract, express or implied, or 
that his services could be terminated in pursuance of a service rule so providing, 
were unwarranted. The entire passage, except for these two ‘‘significant addi- 
tions’’ was approved by the majority and was held to lay down the correct law. In 
my opinion, therefore, the opinion of Subba Rao J. that termination of the 
services of a permanent servant on account of the abolition of the post held 
by him would attract the application of art. 311(2) of the Constitution does 
not reflect the view of the majority. 

The view which the majority has taken on this aspect of the matter is also 
clear from para. 33 of the judgment of the majority. In that paragraph Gajen- 
dragadkar J. deals with the argument advanced by the learned Additional 
Solicitor General that the impugned rules proceeded on administrative grounds 
or considerations of exigencies of service and as the rules permitted, for exam- 
ple, the post held by a permanent servant to be abolished or the entire cadre 
to be brought to an end, they should not be struck down. This argument was 
negatived by pointing out that the rules authorise the Railway Administration 
to terminate the services of all permanent servants. In other words, if the 
construction canvassed by the learned Additional Solicitor General could be rea- 
sonably put on the impugned rules, the majority would have accepted the argu- 
ment that the rules should not be struck down. That emphasises that termination 
of service on account of the abolition of the post held by the person whose services 
are terminated does not attract the application of art. 311(2) of the Constitution. 

The majority has also held in para. 22 of its judgment that the word ‘removal’ 
like the two other words ‘dismissal’ and ‘reduction in rank’ used in 
art. 311(2) refer to three major penalties and that this view was concluded 
by the decisions of the Supreme Court. In a case in which the very post held 
by a permanent servant.is abolished, his discharge from the service casts no 
reflection on him and cannot amount to a penalty per se or otherwise. It has 
to be borne in mind that art. 311(2) speaks of the action proposed to be taken 
‘in regard to him’’, that is to say, in regard to the person who is proposed 
to be dismissed, removed or reduced in rank. The discharge of a civil servant 
on account of the abolition of the post held by him is not, in my opinion, an 
action which is proposed to be taken in regard to an individual but is an action 
which concerns the policy of the State whether a certain permanent post should 
continue or not. 

In support of his submission, Mr. Singhvi has placed great reliance on the 
following passage in para. 26 of the judgment of the majority (p. 610): 

“A person who substantively holds a permanent post has a right to continue in service, 
subject, of course, to the rule of superannuation and the rule as to compulsory retirement. 


2 [1958] A.LR, 8.0, 36. 
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If for any other reason that right is invaded.and he is asked to leave his service, the termination 
of his service must inevitably mean the defeat of his right to continue in service and as such, 
it is in the naturo of a penalty and amounts to removal. In other words, termination of the 
services of a permanent servant otherwise than on the ground of superannuation or compulsory 
retirement, must, por £e amount to his removal, and so, if by R. 148 (3) and R. 149 (3) 
such a termination is brought about, the Rule clearly contravenes Art. 311 (2) and must be 
held to be invalid. ” ; 

This passage, in my opinion, cannot be read in an isolated manner, In making 
these observations the Supreme Court was not considering a case of the present 
nature which was specifically discussed by Das C.J. in his judgment in 
Dhingra’s case. As I have stated earlier, the approval by the majority, of the 
observations in Dhingra’s case on the consequences of the abolition of a post, 
puts the matter beyond a doubt. 

It might be useful in this behalf to draw attention to the decision of the 
Supreme Court in Champaklal v. Union of India. In para. 11 of the judg- 
ment Wanchoo J., who delivered the judgment of the Court, has discussed the 
law relating to disciplinary proceedings taken against public servants. It is 
observed in that connection that (p. 1861) : 


“,..One reason for terminating the services of a temporary servant may be that the post 
that he is holding comes to an end. In that case there is nothing further to be said and his 
services terminate when the post comes to an end, Similerly a government servant temporarily 
officiating in a higher rank may have to be reverted to his substantive post where the incumbent 
of the higher post comes back to duty or where the higher post created for a temporary period 
comes to an end, But besides the above, the government may find it necessary to terminate 
the services of a temporary servant if it is not satisfied with his conduct or his suitability for the 
job and/or his work, The same may apply to the reversion of a public servant from a higher 
post to a lower post where the post is held as a temporary measure, This dissatisfaction with 
the work and/or conduct of a temporary servant may arise on complaint against him, In 
such cases two conrses are open to government, It may decide to dispense with the services 
of the servant or revert him to substantive post without any action being taken to punish him 
for his bad work and/or conduct. Or the government may decide to punish such a servant for 
his bad work or misconduct, in which caso even though the servant may be temporary he will 
have the protection of Art, 311 (2), ” 

It is clear from this passage that if the services are terminated because the 
post is abolished, the provisions of art. 811(2) would not be attracted. The 
observations made by the Supreme Court in this case as regards the consequence 
of the abolition of a post cannot, on principle, be restricted to the case of a 
temporary servant and I see nothing in the judgment to justify such a 
restriction. > 

I, therefore, agree with my learned brother that the services of the petitioners 
having been terminated on account of the abolition of the permanent posts held 
by them, art. 311(2) of the Constitution is not attracted. 


[The rest of the judgment is not material to this report.] 


3 [1964] A.I.R, S.C. 1854, 
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` Before Mr. Justice Chandrachud. 
BISHAN BABOO VASHISTH 


4 = Y. . 
MAHARASHTRA WATCH AND GRAMOPHONE COMPANY.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LV II of 1947), Sec. 28--Word 
recovery in s. 28(1) whether governs word ‘‘possession’’—Suii merely relating to possession of 
premises whether within ambit of s. 28—Transfer of Property Act (IV of 1882), Sec. 108— 
Whether covenant for quiet enjoyment an obligation of licensor-—Supreme Court obiter, binding 
effect of —Bombay Court-fees Act (Bom. XXXVI of 1959), Sec. 6(iv)(d); Sch. I Item 7; Sch. II 
Item 23(£). 

To give exclusive jurisdiction to the Courts mentioned in s. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, one of the conditions is that the suit or proceed- 
ing must relate either to the recovery of rent or to the recovery of possession of premises 
to which any of the provisions of Part IJ ofthe Act apply. It is not a sufficient compliance 
with this condition that the suit relates merely to possession of such premises. To comply 
with. the condition it must relate to recovery of possession of the premises. 

The word recovery in s. 28 (1) of the Act governs both the words “rent” and “possession,” 
which follow it. . 

Babulal Bhurmal v. Nandram Shioram,' explained. 

Ranjit Patiraj v. Behram’ and Dattatraya Krishna v. Jairam Ganesh’, referred to. 

Where the principal question involved in a suit filed in the City Civil Court, Bombay, 
was whether on account of some conduct on the part of the landlord the business of his tenant 
the plaintiff was materially affected and in deciding it it was necessary to decide 
incidentally whether the plaintiff was a tenant, the City Civil Court thereby did not lose its 
jurisdiction to try the suit. 

The covenant for quiet enjoyment referred to in s. 108 of the Transfer of Property Act, 
1882, is an obligation of the lessor and it cannot be extended to govern the obligations of 
a licensor. 

If the Supreme Court has considered and decided a point, the observations on that point 

` will bind this Court even if the point did not directly arise for decision. The point should, 
however, have been considered, whether or not it was necessary to consider it for deciding 
the particular dispute, in order that it may become a precedent. 


THs facts are stated in the judgment. 


In C. R. A. No. 1483 of 1965: 


M. H. Kania, instructed by Matubhai Jamietram & Madan, for the petitioners. 
5. T. Tijoriwalla, with P. B. Sawant, for respondents Nos. 1 to 3. 


In C. R. A. No. 1488 of 1965: 
J. M. Gandhi and M. R. Mody, instructed by Haridas & Company for the 


petitioners. 
S. T. Tijoriwala, with P. B. Sawant, for respondents Nos. 1 to 3. 


CHANDRAOHUD J. This is a revision application under s. 115 of the Code 
of Civil Procedure by defendants Nos. 1 to 5. from the judgment of the City 
Civil Court, Bombay, holding on preliminary issnes that it has jurisdiction 
to entertain and try the suit and that the subject-matter of the suit is pro- 
perly valued. I am concerned in this revision application with two ques- 
tions only: one, whether by reason of the provisions contained in s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (herein- 
after called ‘the Act’), the City Civil Court has jurisdiction to entertain and 
try the suit and two, whether the subject-matter of the suit is properly valued. 
Questions arising out of the three other preliminary issues were not canvassed 
before me. 

*Decided, November 1/2, 1966. Civil Re- 1 (1000) 60 Bom. L.R. 954, S.C. 


vision Application No. 1488 of 1965, (with 2 a 65 Bom. L.R. 464. 
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Suit No. 6171 of 1964 has been filed in the City Civil Court by three plain- 
tiffs who are respondents Nos. 1 to 3 to this revision application. The. plain- 
tiffs are in occupation of three shops which have '-ẹ- peculiar situation. A 
cinema theatre, called Kohinoor Cinema, is situated on the Ranade Road, 
Dadar, Bombay, and the three shops of which the plaintiffs claim to be tenants 
are a part of those premises. The inner enclosure of the theatre does not 
abut on the Ranade Road, but a narrow passage leading to the enclosure abuts 
on that road. The shop run by respondent No. 1 has an opening on the 
Ranade Road but the shops of respondents Nos. 2 and 3 open out into the 
passage only. In order to reach the theatre, one has to pass necessarily 
through this passage. The case of the plaintiffs is that the proprietors of the 
Kohinoor Cinema and those claiming under them are conducting their busi- 
ness in a manner which is caleulated to cause vbstruction to their business. 
The obstruction is stated to be of this nature: For a long time, according to 
the plaintiffs, the booking offices of the cinema theatre were so situated that 
the formation of the queues of cinema-goers would not occupy any part of the 
passage. The position of the current and advance booking offices has been, 
however, changed by the management of the theatre with the result that 
queues are mostly formed in the passage. The queues are alleged to last for 
a long time causing serious interference with the business of the plaintiffs. 
Plaintiff No. 3 conducts a foot-wear shop and his case is that he has of 
necessity to serve his customers in the passage, because no other space is 
available to him for that purpose. The formation of long and unending 
queues in the passage of about 8 feet width is stated to prevent him from 
serving his customers. He and the other plaintiffs therefore ask for an in- 
junction restraining the defendants from permitting the formation of queues 
in the passage. The other reliefs sought by the plaintiffs partake essentially 
of the character of this main relief and flow from it. 

Defendant No. 1 to’the suit is the manager of the Kohinoor Cinema, defen- 
dant No. 2 is the former owner of the theatre, defendant No. 3 is stated to 
be the present owner of the theatre and defendants Nos. 5 and 6 are the lessees 
of the Kohinoor Cinema. Defendant No. 4, a formal party, was subsequently 
deleted from the suit. 

Defendants Nos. 3, 5 and 6 contended, in so far as is material for the pre- 
sent purposes, that the suit was essentially between landlords and tenants, that 
it related to possession of the premises alleged to have been let out to the 
tenants, that it raises claims or questions arising out of the Act or out of 
some of its provisions and, therefore, the Court of Small Causes, Greater 
Bombay was exclusively entitled to entertain and try the suit. In a word, it 
was contended by these defendants that by reason of the provisions contained 
in s. 28 of the Act, the City Civil Court had no jurisdiction to try the suit. 
Tt was also contended that the relief claimed in the suit was capable of being 
valued in terms of money and therefore, the plaintiffs were in error in pay- 
ing fixed Court-fees on the plaint. 

The learned trial Judge raised five preliminary issues, but, as stated earlier, 
I am concerned with two out of those issues. On the first of these issues, he 
has held that the City Civil Court has jurisdiction to try the suit, because the 
suit did not fall under s. 28 of the Act. According to the learned Judge, the 
suit was undoubtedly between landlords and tenants but it did not relate to 
recovery of possession nor did it involve any claim or question arising ont 
of the Act or out of any of its provisions. The learned Judge has held that 
the reliefs claimed by the plaintiffs are wholly outside the Act and therefore, 
the jurisdiction of the City Civil Court to entertain and try the suit was not 
affected by s. 28 of the Act. On the second of the two issues, the learned 
Judge has held that the relief claimed by the plaintiffs was not capable of 
being valued in terms of money and therefore, the plaint was chargeable with 
fixed Court-fees. These findings are challenged in this revision application 
by defendants Nos. 1 and 5. 
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The main question for decision is whether by reason of the provisions con- 
tained in s. 28 of the Act, the Court of Small Causes, Bombay, has exclusive 
jurisdiction to try the suit. . The relevant part of s. 28 of the Act reads thus: 

“(1) Notwithstanding anything contained in any law and notwithstanding that by reason 
of the amount of the claim or for any other reason, the suit or proceeding would not, but for 
this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay, 

Cho. j : 

(b) sess 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord and a 
tenant relating to the recovery of rent or possession of any premises to which any of the pro- 
visions of this Part apply and to decide any application made under this Act and to deal with 
any claim or question arising out of this Act or any of its provisions...and...no other Court shall 
have jurisdiction to entertain any such suit, proceeding or application or to deal with such 
claim or question,” 

This section has been the subject-matter of numerous decisions, including 
a Full Bench decision of this Court and at least two decisions of the Supreme 
Court. The principle underlying the section is now easy to understand in the 
light of those decisions and the meaning of the several phrases used in that 
section is now more clear. Frequently, however, difficulties arise in the 
actual application of the provisions contained in the section. The case be- 
fore me demonstrates one type of such difficulties. It is manifest that the 
following conditions must be satisfled in order that a suit or proceeding should 
be triable by the Courts of exclusive jurisdiction mentioned in cls. (a), (aa) 
and (b) of sub-s. (1) of s. 28: 

(1) The suit or proceeding must be between a landlord and tenant. Un- 
less this condition is satisfied, s. 28 can have no application. If this condition 
is satisfied, it is further necessary that either 

(2) the suit or proceeding must relate to the recoyery of (i) rent or 
(ii) possession of premises to which the provisions of Part II of the Act 
apply, or 

(8) Some application must have been made under the Act, or the suit or 
proceeding must involve a claim or question arising out of the Act or out of 
any of its provisions. 

If in addition to the first condition either of tha two other conditions is 
satisfied, the suit would lie in the Court of exclusive jurisdiction. 

The learned trial Judge has held that the first condition is satisfied and 
there he is clearly right, for it seems to me indisputable that the suit is be- 
tween a landlord and tenant. As regards the second condition, the suit does 
not relate to the recovery of rent and therefore, the first part of the second 
condition does not apply. This is common ground. The question which has 
been keenly debated before me is whether the second part of the second con- 
dition is satisfied, because if it is satisfied, the City Civil Court would have 
no jurisdiction to try the suit. 

Now the question which arises in interpreting the second part of the 
` second condition is whether the suit must relate to the ‘‘recovery 
of possession’’ or whether it is sufficient that it relates merely to ‘‘possession.’’ 
It is argued by Mr. Gandhi, who appears on behalf of the petitioners, that 
the words of the second condition are ‘‘recovery of rent or possession’’ and 
therefore, it is not right to read this phrase to mean recovery of rent or re- 
covery of possesion. I am unable to accept this contention. If what was 
contemplated was a suit or proceeding relating to possession merely, it would 
have been easy for the Legislature to say that a suit between a landlord and 
tenant ‘‘relating to possession or to the recovery of rent’’ shall lie in the 
Courts of exclusive jurisdiction mentioned in cls. (a), (aa) and (b) of 
s. 28(/). The phrase ‘‘recovery of rent’’ has been accorded a precedence 
with the obvious intention that the word ‘recovery’ must govern both ‘rent’ 
and ‘possession.’ There is an additional reason why, in my opinion, it ia 
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difficult to accept Mr. Gandhi’s submission. By providing that suits ‘‘re- 
lating to’’ the recovery of rent or possession shall be tried by ‘Courts of ex- 
elusive jurisdiction, the Legislature had already widened the scope of s. 28. 
The words ‘‘relating to’’ the recovery of rent or possession have a wider am- 
plitude than the words ‘‘for recovery of rent or possession’’ and therefore, by 
use of the former expression, the scope of matters. falling within the exclu- 
sive jurisdiction of certain Courts was extended as, far as the Legislature 
wanted to extend it. By reading the second condition to mean that even if a 
suit or proceeding merely related to possession but did not relate to recovery 
of possession, it must go before the Court of exclusive jurisdiction, one would 
be extending the scope of s. 28 beyond what is justified by the plain language 
of the section. 

Bearing in mind the scheme of the Act, it seems to me difficult to hold that 
if a suit merely related to possession but did not relate to recovery of posses- 
sion, it would still be exclusively triable by the Courts mentioned in cls. (a), 
(aa) and (b) of s. 28(7). Normally, an action between a landlord and tenant 
relates, directly or indirectly, to the possession of premises in the occupation 
of the tenant. One can conceive of an exceptional class of disputes between 
a landlord and tenant in which the possession of premises occupied by the 
tenant is not a matter in issue, but those cases are few and far between. If 
the second condition is construed to mean that if a suit relates to the posses- 
sion of premises, though not to the recovery of possession of the premises, it 
must go before the Court of exclusive jurisdiction, s. 28 would mean, for all 
practical purposes, that almost every suit between a landlord and tenant shall 
lie in the Court of exclusive jurisdiction. Nothing would then have been 
easier for the Legislature than to provide that every suit between a landlord 
and tenant shall be triable exclusively by the Courts mentioned in els. (a), 
(aa) and (b) of s. 28(/). In my opinion, therefore, the requirement of the 
second condition is that the suit or proceeding must relate either to the re- 
covery of rent or to the recovery of possession of premises to which any of 
the provisions of Part II apply. It is not a sufficient compliance with this 
condition that the suit relates merely to possession of such premises. 

In support of his submission that the requirement of the second condition 
is that the suit should relate to possession merely, Mr. Gandhi relies on the 
decisions reported in (1) Babulal Bhurmal v. Nandram Shivram;' (2) Ranjit 
Patiraj v. Behram? and (8) Dattatraya Krishna v. Jairam Ganesh.2 I do 
not propose to discuss these decisions, because the question raised by Mr. 
Gandhi before me did not arise in those cases. What Mr. Gandhi is trying 
to do is to rely upon a statement here or a statement there appearing in these 
decisions. For example, in the decision reported in Babulal Bhurmal v. 
Nandram Sliwwram reliance is placed by the learned counsel on a passage at 
page 959 m which it is stated that 


“In a suit under s. 28 the Court has to determine all questions relating to recovery of rent 
or relating to possession and all claims or questions arising out of the Act or any of its pro- 
visions.” ` 


This passage in the judgment of the Supreme Court, it is argued, must bind 
this Court even on the assumption that it is obiter. Now it is correct that if 
the Supreme Court has considered and decided a point, the observations on that 
point would bind this Court even if the point did not directly arise for decision. 
But I suppose the point should have been considered, whether or not it was 
necessary to consider it for deciding the particular dispute, in order that it may 
become a precedent. In the case cited by Mr. Gandhi, the question was whether 
the City Civil Court had jurisdiction to try a suit for declaration that plaintiff 
No. 1 was a tenant of the defendants, that he was therefore entitled to the pro- 
tection of the Rent Act and that plaintiffs Nos. 2 and 3, being lawful sub-tenants 


1 (1058) 60 Bom. L.R. 934, S.C. 8 (1964) 66 Bom. L.R. 645, F.B. 
2 (1963) G5 Bom. L-R. 464. 
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of plaintiff No. 1, were entitled to possession of the premises under the pro- 
visions of that Act. The suit raised a question which arose out of the provi- 
sions of the Act, because plaintifs Nos. 2 and 3 contended that the sub- 
tenancy ereated by plaintiff No. 1 in their favour was lawful within the mean- 
ing of the Rent Act and therefore, they conld not be evicted from the pre- 
mises by the defendants. Indisputably, the suit also related to recovery of 
possession. The landlords had already obtained from the Court of Small 
Causes a decree for eviction of the tenants on the ground that plaintiff No. 1 
had unlawfully sub-let the premises to plaintiffs Nos. 2 and 3. In this con- 
text, it is not possible to take the view that the Supreme Court has held that 
it is a sufficient compliance with the second condition that the suit merely 
relates to possession and that it is not necessary that the suit must relate to 
recovery of possession. Such a point was not argued before their Lordships. 
it was not necessary to consider it and, in fact, it was not considered. 

The observations made in Ranjit Patiraj v. Behram at p. 466 and in Datta- 
traya Krishna v. Jairam Ganesh at p. 672 stand on a similar footing. In 
neither of these cases did the question arise whether the suit must relate to 
recovery of possession or whether it is sufficient that it relates to possession. 
Not only that such a question did not arise in these cases but the question 
canvassed before me by Mr. Gandhi was neither argued nor considered in these 
cases and therefore, casual observations in those cases cannot be construed 
as a decision on the question. 

It is urged by Mr. Gandhi that the plaintiffs are trying to protect their 
possession of the passage or to secure the possession of the passage and there- 
fore, the suit is one relating to possession. The plaint, according to Mr. Gandhi, 
is drafted ingeniously so as to disguise the real object of the suit, namely, to 
obtain possession of the passage. ‘Th the view I have expressed above as re- 
gards the requirement of the second condition, it is unnecessary to find whe- 
ther the suit relates to possession. I might, howev er, add that I do not agree 
that the suit relates to possession. True, that one must look at the plaint as 
a whole in order to ascertain the nature of the suit and the real relief which 
the plaintiff is seeking. But considering the various averments in the plaint 
and having regard to the relief which the plaintiffs are seeking, I am unable 
to hold that the suit, directly or substantially, relates to possession. 

Mr. Gandhi relies very strongly on the averments in para. 4 of the plaint 
where it is stated that the passage forms part and parcel of the shop let out 
to the plaintiffs, that the plaintiffs had at their own expense and with the 
consent of defendant No. 2 put a roof on the passage, that they had provided 
a collapsible iron door at the back end of the passage, that they had furnish- 
ed the passage with a carpet, fans and flourescent tube-lights, that the busi- 
ness of the plaintiffs could be carried on in the passage only as no other 
space was available to accommodate the customers and that the premises could 
not be used effectively without the use of the passage. These averments, 
according to Mr. Gandhi, show that the plaintiffs are attempting to obtain a 
declaration that they are tenants of the passage, that they have an unqualified 
right to`use the passage as an incident of the tenancy of the shops and fur- 
ther that by trying to prevent the formation of queues in the passage, they 
are seeking an order for possession of the passage, though by a somewhat de- 
vious method. This argument is plausible but it does not bear close scrutiny. 
The case of the plaintiffs really is that they arc tenants of the shops, that 
they are entitled to conduct their business in the shops and the formation of 
queues in the passage causes serious interference with their business. The 
plaintiffs do not ask and it is not their case that the defendants are not en- 
titled to make use of the passage. The relief sought by the plaintiffs is that 
the defendants shall not permit queues to be formed in the passage in a 
manner which will interfere with their business. This limited relief, which 
does not seek to deny to the defendants the right to use the passage reason- 
ably, has an important bearing on the nature of the suit. It shows that the 
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suit is not for the recovery of possession of the passage nor does it relate to 
the possession of the passage. At best, it relates to the use of the passage. 

But then Mr. Gandhi says that if this-is so, why was it necessary for the 
plaintiffs to aver in para. 4 of the plaint that the passage has been furnished 
and decorated by them. The argument is that this averment is made in order 
to establish in the suit that the plaintiffs are entitled to an exclusive use of 
the passage. This, in my opinion, is not a correct reading of the plaint. 
Plaintiffs have stated in para. 4 of the plaint that they have furnished and 
decorated the passage, not with a view to suggesting that they are exclusively 
in possession of the passage or that they are entitled to use the passage ex- 
clusively but in order to demonstrate that it is not possible for them to do 
their business without making use of the passage. The statement in para. 4 
as regards the furnishing of the passage can be properly appreciated in the 
light of the averments in paras. 5, 5-A and 5-B of the plaint. Plaintiffs have 
stated in para. 5 that the booking offices were formerly situated at a place 
which did not necessitate formation of queues in the passage and therefore, 
they could use the passage for the needs of their business. The position of 
the booking offices was changed and therefore, according to the plaintiffs, 
queues are formed in the passage for long spells, causing serious obstruction 
to their business. Plaintiffs say in para. 5: 


“The said queues, which form every day in front of the plaintiffs’ shops result in a total block- 
ade of the plaintiffs’ shops and no access whatsoever is left for the said shops,...Plaintiffs Nos. 
2 and 8 have been compelled to close down their shops while pleintiff No. 1 has done little 
business since the said date.” 

In para. 5-A the plaintifis say: 

«access to the shop of the plaintiffs was completely blocked by the queues formed in 
front of the shops of the plaintiffs and plaintiffs Nos. 2 and 8 were compelled to keep their shops 
closed....and plaintiff No. 1 could not transact any business and faced the prospect of imminen- 
tly closing his shop,” 


In para. 5-B plaintiffs allege that the defendants had committed a breach of 
the covenant for quiet enjoyment and consequently, ‘‘the plaintiffs have been 
prevented from enjoyment of the premises demised to them for the purpose 
for which they were demised, namely, for carrying on business respectively 
of selling Gramophone records, radios, electrical appliances and goods, foot- 
wear and other accessories.’’ The main relief sought by the plaintiffs on the 
basis of these averments is that an injunction be issued against the defen- 
dants asking them to ensure that the queues in the passage do not block their 
(plaintiffs’) access to the shops. The other relief which the plaintiffs seek is 
that the defendants be restrained from locating booking offices at a place which 
will result in the formation of queues at, near or around the plaintiffs’ shops 
and in particular at any point in the area shaded in red, in the sketch annexed 
to the plaint. The passage in front of the plaintiffs’ shops constitutes a 
major portion of the area so shaded. 

These averments in the plaint and the particular reliefs which I have set 
out above leave no doubt that the plaintiffs are not attempting directly or 
indirectly to secure or obtain the possession of the passage but that they want 
an order preventing the defendants from permitting the formation of queues 
in the passage in a manner which will obstruct the access to the shops. 

It is then contended by Mr. Gandhi that the first condition having been 
satisfied, namely, that the suit is between a landlord and tenant, s. 28 will be 
attracted even if the third condition, but not the second, is satisfied. That 
raises the question whether the suit involves a claim or question arising out 
of the Act or out of any of its provisions. It is urged by Mr. Gandhi that in 
order that the plaintiffs may be entitled to the reliefs sought by them, it 
would be necessary to find whether they are tenants of the shops and such an 
inquiry is within the exclusive jurisdiction of the ‘Courts specified in s. 28. 
Now, in deciding the main issues arising in the suit it may become necessary 
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for the City Civil Court to decide certain other issues incidentally. But the 
necessity for deciding such issues incidentally cannot take away the jurisdic- 
tion of that Court to decide the other issues which are within ite jurisdiction. 
As I look at the suit, the principal question which it involves is whether on 
account of some conduct on the part of the defendants, the business of the 
plaintiffs is materially affected. What is necessary for the City Civil Court 
to determine principally is whether as a result of a change in the location of 
the booking offices queues are substantially formed in the passage, whether 
the formation and continuance of the queues in the passage materially affects 
the business of the plaintiffs and whether the access of the plaintiffs to their 
shops is blocked by the queues. In deciding these issues, it is not necessary 
to determine whether the plaintiffs are tenants of the shops, though it may be 
meres to decide incidentally whether plaintiffs are in lawful occupation of 
the shops. 

What introduces a certain amount of complexity in. this position is that the 
plaintiffs have expressly averred in para. 5-B of the plaint that as lessees of 
the premises there is in their favour an implied covenant of quiet and peace- 
ful enjoyment of the premises and by virtue of the said covenant, the defen- 
dants are under an obligation to so locate the booking offices as not to lead 
to the formation of queues in the passage. Mr. Tijoriwala appearing on be- 
half of the plaintiffs disputes that the covenant for quiet enjoyment men- 
tioned in s. 108 of the Transfer of Property Act is available only to a tenant. 
According to him, such a covenant is available to every lawful occupant, be 
he a tenant or a licensee and therefore, while deciding whether the covenant 
is enforceable at the instance of the plaintiffs, it would not be necessary to 
find whether they are tenants. Now frankly Mr. Tijoriwala’s argument does 
not impress me, The covenant referred to in s. 108 of the Transfer of Pro- 
perty Act is in terms an obligation of the lessor and I do not see how it can 
be extended to govern the obligations of a licensor. This aspect of the matter, 
however, is in my opinion immaterial because on the plaint as it stands, the 
question whether plaintiffs are tenants does not arise for decision directly. 
The principal issue, as stated earlier, which arises for decision is whether the 
defendants are so conducting their business as to interfere with the right of 
the plaintiffs to conduct theirs. While deciding this issue, which is the main 
issue, it may be incidentally necessary to decide whether plaintiffs are en- 
titled to enforce the implied covenant for peaceful enjoyment. 

Now the question is: Does the City Civil Court lose its jurisdiction to try 
the suit for the reason that it is necessary to decide incidentally whether 
plaintiffs are tenants of the shops? In my opinion, it does not.’ It is well- 
established that though a special Court may be set wp for deciding a parti- 
cular issue, that Court can consider other matters incidentally though such 
matters do not fall within its jurisdiction. I might draw attention to the 
decision of the Full Bench in Dattatraya Krishna v. Jairam Ganesh which 
reiterates the view that s. 28 of the Rent Act confers jurisdiction upon the 
special Court not only to decide questions referred to in that section but also 
all matters which are incidental or necessary to the determination of those 
questions. Now if the special Courts mentioned in s. 28 have jurisdiction to 
decide incidentally questions other than those mentioned in that section, it is 
difficult to understand why the City Civil Court should not have jurisdiction 
to decide incidentally the exclusive questions mentioned in s. 28. Therefore, 
if while considering the implications of the covenant of quiet enjoyment, it 
becomes necessary to consider incidentally whether the plaintiffs are tenants 
of the shops, the City Civil Court will have jurisdiction to do so. 

An important aspect of this matter is that the mere circumstance that it 
becomes necessary for the City Civil Court to decide whether the plaintiffs are 
tenants of the shops would not bring the suit within the scope of s. 28. 
Parties to a suit may be arraigned as landlord and tenant and the suit may 
require the determination of the question whether one party is a tenant of 
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the other. But if the suit does not relate to recovery of rent or recovery of 
possession, or if it does not involve a claim or question arising out of the 
Act or out of any of its provisions, the suit will not fall under s. 28 and the 
City Civil Court will have jurisdiction to try the suit. ` As indicated earlier, 
this suit does not relate to recovery of rent or possession and therefore the 
question is, does it raise a claim or question arising dut of the Act or any 
of its provisions? Now, the claim of a contractual tenant arising out of the 
Act or any of its provisions is as much within the Act as that of a statutory 
tenant (See Dattatraya Krishna v. Jairam Ganesh). But though the plain- 
tiffs allege that they arc contractual tenants, the suit does not raise a elaim 
or question arising out of the Act or any of its provisions. The suit of the 
plaintiffs is in substance and reality a suit-for compelling the defendants to 
conduct their business so as not to cause interference with that of the plain- 
tiffs. Such a claim does not flow out of any of the provisions of the Act and 
indeed, whether or not the Act was on the statute book, the suit could, always 
have been brought. As the City Civil Court will not be required in this suit 
to deal with any claim or question arising out of the Act or any of its proyi- 
sions, it has jurisdiction to entertain and try the suit. 

In order that one may appreciate how the City Civil Court will not be re- 
quired in this suit to deal with a claim or question arising out of the Act or 
any of its provisions, I would like to draw particular attention to the reliefs 
claimed by the plaintiffs. The plaintiffs ask in para. 10 of the plaint: 

“(q) That the defendants, their servants and agents be restrained by a permanent In- 
junction or Order of this Hon’ble Court from Issuing tickets for the current shows from ticket 
window marked as ‘B’in the sketch at Ex. ‘A’ to the plaint and situated in the premises of the 
Kohinoor Cinema situate at Laxmi Bhavan, Ranade Road, Bombay-28. 

(c) Fora mandatory injunction directing or ordering the defendants, their agents, servants 
and persons claiming through or under them, to prevent the queues for the cinema tickets from 
interfering with or obstructing the access to the shops of the plaintiffs being shops Nos, 8, 9, 10 
and 10-A situate at Laxmi Bhavan, Ranade Road, Dadar, Bombay-28 and shown as C. D. E. 
and F in the sketch at Ex. ‘A’ to the plaint. 

(d)(i) That the defendants by themselves, their. servants and agents and all Béron claim- 
ing from, through or under any of the defendants jointly or severally be restrained by a per- 
petual Order and Injunction of this Hon’ble Court from locating or having any booking office 
for current shows or advance shows which will result in the formation of queues at, near or 
around the plaintiffs’ said premises and in particular at any point in the area covered by red 
colour boundary in the plaint annexed hereto as Ex. A-1. 

(d) (ii) That the defendants by themselves, their servants and agents and all persons 
claiming by, from or through or under any of the defendants jointly or severally be restrained 
by a perpetual order and injunction of this Hon’ble Court from interfering with or obstructing 
the access to the shops of the plaintiffs at 8, 9, 10 and 10-A situate at Laxmi Bhavan, Ranade 
Road, Dadar, Bombay-28 shown on Ex. A to the plaint and/or in any manner interfering or 
obstructing the normal enjoyment of the said premises by the plaintiffs.” 


None of these reliefs strikes me as a back door method to obtain possession 
of any part of the premises included or alleged to be included in the lease 
of the plaintiffs. If these reliefs are considered in the context of the plaint 
as a whole, it would be clear that though the suit is between a landlord and 
tenant, it neither relates to recovery of possession nor does it raise a claim 
or question arising out of the Act or any of its provisions. The suit is, there- 
fore, within the competence of the City Civil Court and the learned Judge 
was right in taking the view he has taken on the preliminary issue of juris- 
diction. 

I see no substance in Mr. Gandhi’s argument on the question of valuation 
of the subject-matter. It is urged that the suit is governed either by Item 
No. 7 in Schedule I of the Bombay Court-fees Act, 1959, or in the alter- 
native by s. 6(tv)(d) of that Act. Now Item No. 7 relates, in so far as is 
material, to plaints filed to obtain a substantive relief capable of being valued 
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in terms of monetary gain or prevention of monetary loss, The argument is 
that the plaintiffs could have valued in terms of money the loss caused to 
them on account of the formation of queues in the passage and therefore, 
Item No. 7 in Schedule I must apply. I am unable to hold that the relief 
claimed by the plaintiffs is capable of being valued in terms of money. The 
case of the plaintiffs is that the. formation of queues in the passage blocks 
access to their shops and obstructs their business. Now the loss caused on 
account of the alleged conduct on the part of the defendants cannot be valued 
precisely in terms of money and therefore, the suit will not fall under Item 
No. 7 of Schedule I. 

Section 6(tv)(d) on which Mr. Gandhi relics alternatively, applies, in so 
far as is material, to suits for declaration of ownership or nature of tenancy 
of immoveable property. Now obviously this is not a suit for declaration as 
regards the nature of tenancy and, as I have stated earlier, this is not even 
a suit for a declaration that the plaintiffs are tenants. Section 6(iv)(d), 
therefore, can have no application. The correct provision of the Court-fees 
Act to apply, as held by the learned Judge, is Item No. 23(f) in Schedule IT. 
The finding of the learned Judge on the issue of valuation shall have, there- 
fore, to be confirmed. 

In the result, I confirm the findings of the learned trial Judge and discharge 
the rule in this revision application with costs. 

This judgment will govern Civil Revision Application No. 1488 of 1965 also. 

Rule discharged. 


Before Mr, Justice Tarkunde and Mr, Justice Ohitale. 
MESSRS. MODERN BUILDER v. HUKMATRAI N. VAZIRAM.* 


Arbitration Act (X of 1940), Secs. 3, 26, 8; First Schedule, cls. 2, 4, 5— Whether cl. 2 of First Schedule 
to Act mandatory—Award whether rendered invalid where even number of arbttrators fail to 
appoint umpire—Time limit in cl. 2 for appointment of umpire whether mandatory—Prinoiple 
of waiver, applicability of ~—Requirement in cl, 2 whether capable of being waived, 


Clause 2 of the First Schedule of the Arbitration Act, 1940, is directory and not mandatory. 
Therefore compliance with clause 2, which lays down that “an even number of arbitrators 
shall appoint an umpire” is not a condition for tho validity of an award. The timo limit of 
one month for the appdintment of an umpire specified in clause 2 is also not mandatory. 

Vinayak Vishnu v. B. Q. Gadre,’ Rum Kishore v. Raj Narain? and Harak Chand Damani 

` y, Ramsarup Lakkar?, dissonted from, 

Tikaram v, Hansraj,* United Printing v. Kishors Lal,’ Louis Dreyfus & Co, v, Hemandas,* 
Sheoramprasad v. Gopalprasad,’ Chacko v. Chacko? and Ratnawa v, Gurushiddappa,’ agroed 
with, 

Firm Shriram v. The Prestdsnt,)® Jawala Prasad v. Amar Nath" and Shambhu Nath v. 
Hari Shankar Lal,“ referred to. 

The requirement of clause 2 is capable of boing waived. 

The principle of waiver is applicabic not only to directory provisions but also to 
mandatory provisions, There are howovor two well recognised limitations to the appli- 
cation of the principle of waiver. In the first place, n party cannot waivo a statutory re- 
quirement which has been inserted by the Legislature in the public interest as distinguished. 
from the interest of the parties to an action. Secondly, the parties cannot by waiver invest a 
tribunal with a jurisdiction which it does not have. 

Bandu Hari v. Bhagya Laxman" and Sherbanubat Jafferbhoy v. Hosseinbhay,™ referred to. 


*Deotded. Septens' er 27. 1966. A.O. No, 69 of 6 [1940] A.I.R. Sind 37. 
~ 1966, against the order passed by D.M. Rege, 7 [1959] ALR. M.P. 102. 
Judge, City Civil Court, Bombay, in Award R [1959] A.L.R. Kerala 149. 
Petition in Suit No, 424 of 1965. 9 [1962] A.I.R. Mys. 185. 
1 [1969] A.I.R, Bom. 39. 10 [1954] A.LR. Nag. 236. 
2 [1963] A.LR, All. 23. 11 [1951] A.LR. AJL 474, 
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§ [1956] A.I.R. Cal, 593. 14 (1947) 60 Bom, L.R. 89, 
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Tru facts appear in the judgment. 


D. R. Dhanuka, for the appellants—original plaintiffs. 
Manghanmal Bhojraj, for the respondent—original defendant. 


TARKUNDE J. This appeal arises from an order of the Bombay City Civil 
Court refusing to set aside an award made on a Court reference. 

The appellants before us were the original plaintiffs. They had filed a suit 
in the Bombay City Civil Court for the recovery of Rs. 14,900 and odd from 
the defendant. When the suit reached hearing on April 6, 1963, the matter 
in dispute was by consent of the parties referred to the arbitration of two 
arbitrators, who were the two advocates of the parties. One of the terms in 
the order of reference provided that the two arbitrators ‘‘shall nominate an 
Umpire”. The arbitrators did not appoint an umpire but heard the parties 
and received their evidence in three meetings held on May 13, 16 and 17, 1963. 
The time for making the award was enlarged by the Court by consent of 
parties. The arbitrators made an award on November 28, 1964, by which they 
directed that the defendant shall pay to the plaintiffs Rs. 8,500 with interest 
and costs. Being dissatisfied with the award the plaintiffs applied to the City 
Civil Court for setting it aside. The main ground advanced on their behalf 
was that the provision contained in cl. 2 of the First Schedule of the Arbitra- 
tion Act, 1940, which required the arbitrators to appoint an umpire was a 
mandatory provision and that the breach of that provision by the arbitrators 
rendered the award invalid. The learned trial Judge held that the award was 
not invalid, that the provisions in cl. 2 of the First Schedule was not mandatory 
and that in any case the plaintiffs had by their conduct waived the non-com- 
pliance with that provision. This decision has been challenged by the plaintiffs 
in this appeal. 

Although the order of reference made by the trial Court by consent of parties 
contained a clause that the two arbitrators ‘‘shall nominate an Umpire’’, the 
clause did not provide the time within which the nomination was to be made. 
Section 3 of the Arbitration Act, 1940, which relates to an arbitration without 
the intervention of a Court, lays down that— 


“An arbitration agreement, unless a different intention is expressed therein, shall be deemed 
to include the provisions set out in the First Schedule in so far as they are applicable to the re- 
ference,” 

By s. 25 the provision of s. 3 has been made applicable to arbitrations in suits. 
Clause 2 of the First Schedule on which the plaintiffs rely is in the following 
terms: 


“If the reference is to an even number of arbitrators, the arbitrators shall appoint an umpire, 
not later than one month from the latest date of their respective appointments,” 


Since a different intention has not been expressed In the decretal order of 
reference this clause must be deemed to have been included in that order by 
virtue of s. 3 read with s. 25 of the Act. 

On behalf of the plaintiffs Mr. Dhanuka urged before us that cl. 2 of the 
First Schedule is mandatory and that the failure of the arbitrators to appoint 
an umpire as required by that clause must render their award invalid. Judi- 
cial opinion does not appear to be uniform on whether that clause is mandatory. 
It will be convenient if we first deal with that question on principle before 
referring to authorities. 

In considering whether cl. 2 of the First Schedule is mandatory or directory, 
it is material to notice what function an umpire is expected to perform. An 
umpire is not an arbitrator ab initio. He does not act as a third arbitrator. 
He has no function to perform if the two arbitrators do not disagree with each 
other and proceed to make an award within the agreed time or within such 
extended time as the Court may allow. The functions of an umpire have been 
specified in cls. 4 and 5 of the First Schedule. Clause 4 provides that if the 


oat ~ 
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arbitrators have allowed their time to expire without making an award or if 
they have delivered to any party or to the umpire a notice in writing stating 
that they cannot agree, ‘‘the umpire shall forthwith enter on the reference in 
lieu of the arbitrators’. Clause 5 says that the umpire shall make his award 
within two months of entering on the reference or within such extended time 
as’ the Court may allow. It is clear from these provisions that an umpire 
replaces the arbitrators if the latter fail to make an award within the time 
allowed to them or fail to agree with each other and that the umpire has no 
function if such a contingency does not arise. 

Although an umpire has no function to perform in the absence of a dis- 
agreement between the arbitrators or their failure to make an award in the 
time allowed, the terms of cl. 2 clearly show that the Legislature intended that 
the arbitrators shall appoint an umpire as a matter of course irrespective of 
whether they do or do not agree with each other. Mr. Dhanuka pointed out in 
this connection that, prior to the Arbitration Act of 1940, it was not obligatory 
on the arbitrators when they were even in number to appoint an umpire. The 
corresponding clause in the First Schedule to the Indian Arbitration Act of 
1899 provided that the arbitrators ‘‘may appoint an Umpire at any time within 
the period during which they have power to make an award’’. In cl. 2 of the 
First Schedule of the Arbitration Act of 1940 the language was changed and 
it was provided that the arbitrators ‘‘shall appoint an Umpire not later than 
one month from the latest date of their respective appointments.’’ The change 
was undoubtedly deliberate and it appears to have been made because the 
Legislature felt that the arbitrators, if they fail to agree on the matters refer- 
red to them, may also disagree on the nomination of an umpire and that it 
was desirable that they should nominate an umpire soon after they are appoint- 
ed arbitrators. Relying on this legislative history, Mr. Dhanuka argued that 
the use of the word ‘‘shall’’ in el. 2 of the First Schedule, instead of the word 
‘‘may’’ which appeared in the corresponding clause of the earlier Act, showed 
that the Legislature intended that the provision of cl. 2 should be mandatory 
and not directory. We do not agree that the use of the word ‘‘shall’’ is deci- 
sive of the question. When the Legislature had used the word ‘‘may’’ in the 
former clause, the appointment of an umpire by the arbitrators was discre- 
tionary. With the use of the word ‘‘shall’ in the present clause the appoint- 
ment has been made obligatory. It is, however, obvious that an obligatory rule 
may be either mandatory or directory, depending upon whether the Legislature 
intended that non-compliance with the rule should or should not result in the 
nullification of subsequent proceedings. The real question, therefore, is whether 
the Legislature intended that the failure of the arbitrators to appoint an umpire 
should result in depriving them of the power to proceed with the arbitration and 
in rendering invalid any award made by them. 

As observed in Maxwell on Interpretation of Statutes, the question must be 
decided on the scope and object of the provision in question and on considera- 
tions of convenience and justice. The learned author says (lith edn., p. 
364) : 


“Tt has been said that no rule can be laid down for determining whether the command is to 
be considered as a mere direction or instruction involving no invalidating consequence in its 
disregard, or as imperative, with an implied nullification for disobedience, beyond the funda- 
mental one that it depends on the scope and object of the enactment. It may, perhaps, be 
found generally correct to say that nullification is the natural añd usual consequence of disobedi- 
ence, but the question isin the main governed by considerations of convenience and justice, and 
when that result would involve general inconvenience or injustice to innocent persons, or advan- 
tage to those guilty of the neglect, without promoting the real aim and object of the enactment, 
such an intention is not to be attributed to the legislature. ...” 

We have seen above that an umpire has no function to perform if the arbi- 
trators do not disagree and proceed to make an award within the agreed time 
or such extended time as may be allowed by the Court. When an award made 
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by an even number of arbitrators is challenged on the ground that they had 
failed to appoint an umpire, the challenge is necessarily made in circumstances 
in which an umpire, if appointed, had no function to perform. The arbitrators 
make an award when they agree with each other, and the fact that they make 
an award itself shows that an umpire, if he had been appointed, would not have 
been required to enter on the reference as contemplated by r. 4 of the First Sche- 
dule. No considerations of convenience or justice require that an award made 
in such a case should be invalid. 

On the other hand, even in cases where the arbitrators do not agree with each 
other, a failure on their part to appoint an umpire would not necessarily 
render, the arbitration proceedings infructuons. In such a case any party to 
the reference can approach the Court under s. 8 for the appomtment of an 
umpire. Section 8(/)(c) provides inter alia that where the arbitrators are re- 
quired to appoint an umpire and do not appoint him,.any party may serve the 
arbitrators with a written notice to concur in the appointment of an umpire. 
Sub-section (2) of s. 8 provides that if the appointment is not made within 
fifteen clear days after the service of the said notice, the Court may, on the 
application of the party who gave the notice and after giving the other parties 
an opportunity of being heard, appoint an umpire. 

Thus if the provision contained in cl..2 of the First Schedule is considered 
in the context of cls. 4 and 5 which define the functions of an umpire and s. 8 
which provides for the appointment of an umpire by the Court, it would appear 
that non-compliance with cl. 2 was not intended by the Legislature to have the 
consequence of nullifying the proceedings before the arbitrators. The arbitra- 
tors may either agree or fail to agree. In the first eventuality the appointment 
of an umpire is redundant and in the second the failure of the arbitnators to 
appoint an umpire can be made good by the Court appointing an Umpire. . That 
being so, compliance with el. 2 cannot be regarded as a condition for the validity 
of an award, in the absence of an express legislative provision to that effect. 

There is another reason why cl. 2 must be held to be directory and not manda- 
tory. Under that clause the arbitrators are to appoint an umpire within one 
month of their appointment. Nothing, however, prevents the arbitrators from 
hearing the parties and giving an award within a month of their appointment. 
Clause 2 does not provide that the arbitrators shall appoint an umpire before 
they enter on the reference. If the arbitrators give an award within one month 
of their appointment, it is not contemplated that they should subsequently ap- 
point an umpire. That shows that cl. 2 could not have been intended hy the 
Legislature to be mandatory. 

It also appears that the tiime limit of one month for the appointment of an 
umpire specified in cl. 2 was not. intended by the Legislature to be mandatory. 
Tf the arbitrators were to appoint an umpire after the period of one month, 
the appointment would not be invalid. This is clear from the terms of s. 8. 
As observed earlier, cl. (1) (c) of s. 8 lays down that any party may serve the 
arbitrators with a written notice to concur in the appointment of an umpire 
‘‘where,..the arbitrators are required to appoint an Umpire and do not appoint 
him”. The arbitrators cannot be said to have failed to appoint an umpire till 
the expiry of the period of one month specified in cl. 2 of the First Schedule. 
Tt follows that the written notice to be served on the arbitrators which is con- 
templated by el. (7)(c) of s. 8 can only be given after the expiry of the said 
period of one month. Then,sub-s. (2) of s. 8 says that ‘‘if the appointment is 
not made within fifteen clear days after the service of the said notice’’, the 
Court may itself appoint an umpire. This provision clearly contemplates that 
the arbitrators may appoint an umpire after they receive a notice from a party 
under sub-s. (J)(c) of s. 8, which notice itself would be given to them after 
the expiry of the period of one month specified in cl. 2. Thus the terms of sub- 
s. (2) of s. 8 show that the Legislature itself contemplated a valid appointment 
of an umpire being made by the arbitrators after the expiry of the period speci- 
fied in cl. 2. 
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Turning to authorities, the only decision of this Court which was cited 
before us was that of a Single Judge in Vinayak Vishnu v. B. G. Gadre.’ In, 
that case an award made by two arbitrators without appointing an umpire was 
set aside. A reference to the judgment shows that the decision turned on the 
wording of the arbitration agreement which required the arbitrators to nominate 
an umpire before they proceeded ‘‘to start an inquiry’’. The learned Judge 
held that in view of the express term of the agreement mentioned above, cl. 2 
of the First Schedule was not attracted and that the matter was governed only 
by the said term of the arbitration agreement. In the course of his judgment, 
however, the learned Judge made some observations, which are clearly obiter, 
to the effect that cl. 2 of the First Schedule is mandatory and not merely direc- 
tory. No reasons are given by the learned Judge in support of this view. The 
learned Judge referred to two decisions of the Nagpur High Court and express- 
ed his agreement with one and disagreement with the other. He also referred 
with approval to a decision of the Allahabad High Court. 

The decision of the Nagpur High Court with which the learned Judge ex- 
pressed agreement was in Firm Shriram v. The President.2 There are some 
casual observations in that case on cl. 2 of the First Schedule, but those obser- 
vations do not show that, according to the learned Judges who decided that 
case, the provision in cl. 2 of the First Schedule was mandatory. On the other 
hand, the Nagpur decision with which disagreement was expressed in the afore- 
said Bombay case was in Tikaram v. Hansraj.3 Detailed reasons are given in 
that judgment in support of the view that cl. 2 of the First Schedule is directory 
and not mandatory. With respect, we are in agreement with the views express- 
ed in that judgment. 

The decision of the Allahabad High Court on which reliance was placed in 
the Bombay case was in Jawala Prasad v. Amar Nath. In that case an award 
which was made by two arbitrators in a Court reference was held to be invalid 
on the ground that the arbitrators had not appointed an umpire . It was held 
that the provision of cl. 2 of the First Schedule is of a mandatory character, 
but no reasons were given in support of that view. The authority of this case 
has been considerably shaken as a result of a subsequent decision of the same 
Court in Shambhu Nath v. Hari Shankar Lal® One of the Judges who was 
concerned with the previous decision was a member of the Bench which decided 
this later case. Here also two arbitrators had made an award without nominat- 
ing an umpire. The learned Judges referred to the provision contained in 
s. 8(7) (c) of the Act and observed that the failure to appoint an umpire is not 
such a breach of cl. 2 of the First Schedule as to vitiate the award and that the 
breach may amount merely to an irregularity whieh it is possible to waive. 
Referring to the earlier case in Jawala Prasad v. Amar Nath it was observed 
that the learned Judges in that case had taken care ‘‘to confine their decision 
to the facts of that particular case’’. 

Mr. Dhanuka, however, relied upon a subsequent decision of a Single Judge 
of the Allahabad High Court in Ram Kishore v. Raj Narain. In this case the 
learned Judge confirmed the order of the lower Court setting aside an award 
made by two arbitrators within a month of their. appointment without nominat- 
ing an umpire. The learned Judge relied on the decision in Jawala Prasad v. 
Amar Nath and distinguished the subsequent case of Shambhu Nath v. Hari 
Shankar Lal on the ground that the award in that case was made more than 
one month after the appointment of arbitrators, so that the parties had an 
opportunity to approach the Court for the appointment of an umpire under s. 
8(1)(c) of the Act. The learned Judge held that where the arbitrators failed 
to appoint an umpire as required by the mandatory provision of cl. 2 of the 
First Schedule and gave an award within one month of their own appointment 
so ag to deprive the parties of any opportunity to take recourse to 8. 8(1) (c) 
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of the Act, the award made is invalid. With respect, we are quite unable to 
agree with this view. There is nothing in cl. 2 of the First Schedule or any 
other provision of the Act which prevents the arbitrators from giving an award 
within one month of their appointment or which requires the arbitrators to 
appoint an umpire prior to the end of the said period of one month. 

Mr. Dhanuka relied on a decision of a Single Judge of the Caleutta High 
Court in Harak Chand Damani v. Ramsarup Lakkar.* In that case it was held 
inter alia that the appointment of an umpire by two arbitrators after the expiry 
of the period of one month specified in cl. 2 of the First Schedule was invalid. 
With respect we do not agree with this view. We have pointed out above that 
the provision of sub-s. (2) of s. 8 indicates that the Legislature contemplated a 
valid appointment of an umpire being made by the arbitrators after the lapse 
of the period of one month mentioned in cl. 2 of the First Schedule. 

There is another decision of the Calcutta High Court, United Printing v. 
Kishori Lal,8 which is in conformity with our view that cl. 2 of the First Sche- 
dule ig not a mandatory provision. In that case a Single Judge overruled an 
objection which had been taken to the validity of an award made by two arbi- 
trators without appointing an umpire. The learned Judge held that non-compli- 
ance with cl, 2 of the First Schedule did not vitiate the award. 

Decisions in conformity with the view which we are inclined to take are also 
found in Louis Dreyfus & Co. v. Hemandas,? Sheoramprasad v. Gopalprasad, 1° 
Chacko v. Chacko" and Ratnawa v. Gurushiddappa.’? Thus the bulk of judi- 
cial opinion favours the conclusion that the provision contained in cl. 2 of the 
First Schedule is directory and not mandatory. 

Supposing, however, that cl. 2 of the First Schedule is mandatory, we are of 
the view that its breach does not invalidate the award in the present case because 
the plaintiffs have by their conduct waived the non-compliance with that pro- 
vision. After the expiry of the time specified in cl. 2 of the First Schedule for 
the appointment of an umpire, three meetings were held by the arbitrators 
and the plaintiffs appeared at those meetings and produced their evidence. 
They also agreed to the extension by the Court of the time for making the 
award. Having thus waived the non-compliance with el. 2 of the First Sche- 
dule, the plaintiffs cannot object to the award on that ground. 

In some of the cases cited above it was assumed that a directory provision 
is capable of being waived but not a mandatory provision. With respect, it 
does not appear to us that the principle of waiver is applicable to directory 
provisions only and that it cannot extend to mandatory provisions. There are 
two well recognised limitations to the application of the principle of waiver. In 
the first place, a party cannot waive a statutory requirement which has been 
inserted by the Legislature in the public interest as distinguished from the 
interest of the parties to an action. Secondly, the parties cannot by waiver 
invest a tribunal with a jurisdiction which it does not have. In ‘‘Craies on 
Statute Law’’, the learned author has observed (6th edn., p. 269): 

“If the object of a statute is not one of general policy, or if the thing which is being done 
will benefit only a particular person or olass of persons, then the conditions prescribed by the 
statute are not considered as being indispensablo, ...As a generalrule, the conditions imposed 
by statutes which authorise legal proceedings are treated as being indispensable to giving the 
court jurisdiction. But if it appears that the statutory conditions were inserted by the legislature 
simply for the security or benefit of the parties to the action themselves, and that no publio 
interests are involved, such conditions will not be considered as indispensable, and either party 
may waive them without affecting the jurisdiction of the court....” 


The requirement contained in cl. 2 of the First Schedule regarding the appoint- 
ment of an umpire by the arbitrators is for the benefit of the parties to a 
reference and does not involve public interest. It is also clear that the 
T iasa, 85 C.L.J. 232. 10 [1950] A.LR. ALP. 102. 
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appointment of an umpire is not a condition which determines the jurisdiction 
of the arbitrators to decide the dispute referred to them. It must follow that 
the requirement of cl. 2 of the First Schedule is capable of being waived. 

As an instance of a mandatory provision which was held to have been waived 
by a party, we may refer to the decision of a Divisional Bench of this Court in 
Bandu Hari v. Bhagya Laxman.'3 In that case a notice under O. XXI, r. 22 
of the Civil Procedure Code had not been issued to a judgment-debtor but the 
latter had actually appeared in execution proceedings and had raised various 
objections but not the objection regarding the failure to issue such a notice. 
The Court observed that the provision contained in O. XXI, r. 22 of the Civil 
Procedure Code regarding the issne of a notice to the judgment-debtor was 
mandatory, but that the provision was enacted for the benefit and protection of 
the judgment-debtors and can be waived by them. 

. In an effort to show that the principle of waiver cannot apply to the present case, 

Mr. Dhanuka relied on the decision of a Division Bench in Sherbanubai Jaffer- 
thoy v. Hooseinbhoy.'4 In that case a reference to arbitration had been made 
by an order of the Court, and after the reference the parties agreed to confer 
on the arbitrator wider powers than those which were given by the Court’s 
order of reference. It was held that the award made in the exercise of those 
wider powers was invalid. The Division Bench held that where a reference to 
arbitration is made without an order of the Court the parties are at liberty to 
agree to alter or amend the terms of reference, but that no such alteration or 
amendment can be made in a Court reference without an order of the Court to 
that effect. The Division Bench observed: 


“Where, therefore, in a reference to arbitration by an order of the Court the parties desire 
that an arbitrator should have powers wider than or different from those originally conferred upon 
him by the order of the Court, the proper procedure for the parties to follow is to go back to the 
Court and get a fresh order of reference or get the original order of reference amended or altered 
but parties cannot by their mere consent confer upon the arbitrator powers different from those 
which the Court had originally conferred ;...” 


Relying on this decision Mr. Dhanuka argued that the provision contained in 
cl. 2 of the First Schedule was by virtue of s. 25 of the Act incorporated in 
the decretal order of reference made by the City Civil Court in the present case, 
that the said term was incapable of being altered or amended by consent of 
parties without a fresh order of the Court to that effect, and that, therefore, the 
term was incapable of being waived by either party. We are unable to accept 
this ingenuous argument, When a party waives a certain provision he does not 
purport to vary or amend it. He merely agrees to its non-compliance. If 
waiver implied variation or amendment of the provision which is claimed to 
have been waived, there can never be any waiver of a statutory provision, for no 
party has the right of altering or amending a statute. The parties in the 
present case could not have altered or amended any of the terms of reference, ex- 
press or implied, without the sanction of the Court, but this did not prevent 
them from waiving one of.those terms. 

Finally it was argued by Mr. Dhanuka that even if the provisions contained in 
el. 2 of the First Schedule were held to be directory, the breach of that provi- 
sion by the arbitrators amounts to legal misconduct and vitiates the award. 
There is no substance in this argument. Since the arbitrators did not disagree 
with each other, an umpire had no function to perform in the present arbitration, 
even if he were appointed in pursuance of cl. 2 of the First Schedule. The non- 
appointment of an umpire cannot, under the circumstances, amount to legal 
misconduct. 


In the result the appeal fails and is dismissed with costs. 
Appeal dismissed. 


18 (1953) 55 Bom, L.R. 753. 14 (1947) 60 Bom, L.R. 89. 
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Before Mr. Justice V. S. Desai and Mr, Justice K. K. Desai. 
ASARAM SAKHARAM BHANDWALDAR 


v. 
THE COMMISSIONER, AURANGABAD DIVISION.® 


Maharashtra Zilla Parishads and Panchayat Samitis Act (Bah. V of 1962), Secs. 62, 39, 40, 61, 
67—Absence of Councillor member for three consecutive months from meetings of Panchayat 
Samiti— Whether Commissioner can decide question in respect of such absence before decision 
on tt by Zilla Parishad—Circumstances under which Councillor ceases to be member of 
Panchayat Samiti. 

Under s. 62(1) of the Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961, the 
office of a member of the Panchayat Samiti is automatically rendered vacant in the cir- 
cumstances mentioned therein and the section does not deal with Councillor members of 
the Panchayat Samiti. The question in respect of the absence of a Councillor member 
for three consecutive months from the meetings of the Panchayat Samiti can never fall 
to be decided by the Commissioner until and after the Zilla Parishad has upon report of 
the Panchayat Samiti dealt with that question in accordance with the scheme of s. 62(2) 
of the Act. Under the scheme of s. 62(2), the decision of the Zilla Parishad will be in con- 
nection with the concerned Councillor vacating his office as Councillor and not merely as 
a member of the Panchayat Samiti. 

In so far as a Councillor becomes an ex officio member of a Panchayat Samiti under s. 
57 of the Act, he cannot cease to be a member of the Panchayat Samiti until and unless he 
is removed and/or vacates his office as Councillor in accordance with the provisions contained 
in ss. 89, 40 and 62(2) of the Act. 


Tue facts appear in the judgment. 


ER. G. Nandapurkar, for the petitioner. 
M. A. Rane, Assistant Government Pleader, for opponents Nos. 1 and 5. 
V. 8. Deshpande, for opponent No. 2. 


K. K. Desar J. The petitioner was elected to Zilla Parishad, Aurangabad 
sometime before July 12, 1966. Under the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, 1961, as a member of the Zilla Parishad he was an 
ex-officio member of the Panchayat Samiti of Kannad. It was alleged against 
him that he had failed to attend the meetings of the Panchayat Samiti from 
May 27, 1965, to September 14, 1965, for a period exceeding three months. 
It was alleged that since he had remained absent for the above period and not 
attended the Panchayat Samiti meetings he had vacated the office of the 
membership of the Panchayat. Opponent No. 2 Harishchandra Bhagaji filed 
an application in that connection and submitted it to the Chairman of the 
Panchayat Samiti, That application was forwarded to the Commissioner, 
Aurangabad. The Commissioner called for a report in that connection and the 
Executive Officer of the Zilla Parishad submitted his report to the Commis- 
sioner. The Commissioner issued a notice dated July 12, 1966, therein reciting 
that without obtaining any leave of absence from the Panchayat Samiti the 
petitioner had remained absent from the meetings of the Panchayat Samiti 
for a period exceeding 3 months and that in consequence he had ceased to be a 
member of the Panchayat Samiti. The Commissioner called upon the peti- 
tioner to show cause at the meeting to be held at 2.30 p.m. on August 4, 1966, 
as to why it should not be held that the petitioner had ceased to be a member 
of the Panchayat Samiti. Ultimately, by his order dated September 21, 1966, 
the Commissioner held that the petitioner being a Councillor of the Zilla 
Parishad, Aurangabad, and a member of the Panchayat Samiti, Kannad, had 
in fact remained absent from the meetings of the Panchayat Samiti for a 
period of three consecutive months without permission of the Panchayat 
Samiti and as such the office of his councillorship of the Zilla Parishad, 


*Decided, December 13, 1986. Special Civil Application No. 1807 of 1966. 
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Aurangabad, as well as the office of his membership of Panchayat Samiti, 
Kannad, had become vacant as per provisions of s. 62(2) of the Act with 
effect from the date of the order. 

In this petition, the above order of the Commissioner is challenged as 
illegal. It is contended on behalf of the petitioner that the procedure pre- 
scribed in sub-s. (2) of s. 62 has not been followed. The consequence of not 
following that procedure was that the Commissioner had no authority under 
any of the provisions of the Act to make a finding that the petitioner had 
ceased to be a Councillor of the Zilla Parishad, Aurangabad, and/or had 
vacated his office as a member of the Panchayat Samiti. It is further con- 
tended that in fact the notice dated July 12, 1966, did not refer to the ques- 
tion of the petitioner having vacated his office as Councillor of the Zilla 
Parishad, Aurangabad. In connection with the order declaring that the peti- 
tioner had ceased to be a Councillor of the Zilla Parishad, notice to show 
cause had never been served and a reasonable and/or sufficient opportunity to 
render explanations was never given to the petitioner. 


On behalf of the opponents, it has been submitted that the contentions made 
as above on behalf of the petitioner are incorrect. The submission was that 
under the scheme of s. 62 of the Act the Commissioner had a right to decide 
that in consequence of his having been absent for a period exceeding three 
consecutive months from the meetings of the Panchayat Samiti the petitioner 
had ceased to be a member of the Panchayat Samiti and had consequently 
also ceased to be a councillor of the Zilla Parishad, Aurangabad. It was 
further submitted that the notice dated July 12, 1966, was sufficient notice 
in connection with all the matters decided by the Commissioner. 

In support of the arguments made on both sides, reliance has been placed 
on the provisions in ss. 39, 40, 61 and 62 of the Act. Section 39 relates to 
removal of councillor for misconduct. ‘‘Councillor’’ is defined in s. 2(9) to 
mean ‘‘a member of a Zilla Parishad constituted under this Act’. There is 
no dispute between the parties that the petitioner was elected member of the 
Zilla Parishad of Aurangabad and accordingly a councillor. Under s. 39, the 
State Government is authorised, on the recommendation made by the Zilla 
Parishad, to remove a councillor on the grounds mentioned in that section. 
Under s. 40, it is, inter alia, provided that if a councillor remains absent for 
a period of six consecutive months without the permission of the Zilla Pari- 
shad from its meetings, ‘‘the office of such councillor shall, ... become vacant.” 
In that connection, under sub-s. (2) of s. 40, the Commissioner is authorised to 
decide the dispute as to whether a vacancy in the office of councillor had occur- 
red under sub-s. (Z) of s. 40. Section 61 provides for removal of a member 
of Panchayat Samiti by the State Government on a recommendation made by 
the Panchayat Samiti in that connection in respect of the matters mentioned 
in the section. Section 62 runs as follows: 

“62. (1) If any member of a Panchayat Samiti (being a member who is not a Councillor 
during the term of his office— 

(a) aese 3 or 

(b) is, for a period of three consecutive months...without the permission of the Panchayat 
Samiti, absent from meetings thereof, the office of such member shall become vacant. 

(2) If any member who is a Councillor is, for a period of three consecutive months with- 
out the permission of the Panchayat Samiti, absent from meetings thereof, the Panchayat Samitt 
shall report the fact to the Zilla Parishad, and the Zilla Parishad shall, after giving the Coun- 
cillor an opportunity to furnish an explanation, decide whether his office as Councillor shall 
or shall not become vacant. 

(3) If any question whether a vacancy has occurred in the office of member under this 
section is raised either by the Commissioner suo motu or on an application made to him by any 
person, the Commissioner shall decide the question..., and his decision thereon shall be final. 
Until the Commissioner decides the question, the member shall not be disabled from continu- 
ing to be a member of the Panchayat Samiti : 
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: Provided that, no order shall be passed under this sub-section by the Commissioner 
against any member without giving him a reasonable opportunity of being heard.” 

It requires to be stated that under s. 57 a councillor elected to Zilla Pari- 
shad becomes an ez officio member of the Panchayat Samiti. Separate distinct 
provisions are made in ss. 39 and 40 relating to removal of and vacancies in 
the office of councillors and in ss. 61 and 62 relating to removal of 
and vacancies in the office of members of a Panchayat Samiti. Under sub- 
s. (Z) of s. 62, members of Panchayat Samiti other than Councillor mem- 
bers vacate office if they remain absent for three consecutive months from 
the meetings of the Panchayat Samiti without the permission of the Pan- 
chayat Samiti. It is clear having regard to the language of this sub- 
s. (Z) that the result of vacating of office under that section by being absent 
for a period exceeding three months is automatic and without intervention of 
any other proceedings or authority. In contrast with that provision in sub- 
s. (2), as regards councillor members of Panchayat Samiti it is provided that 
in the event of a councillor member remaining absent for a period of three 
consecutive months from the meetings of the Panchayat Samiti, the (only) ac- 
tion that the Panchayat Samiti is authorised to take is to make a report to 
the Zilla Parishad. The Panchayat Samiti has no jurisdiction to do anything 
more in connection with such absence. Upon report made by the Panchayat 
Samiti, the Zilla Parishad is authorised after giving an opportunity of explana- 
tion to decide (not the question as to whether the councillor member had vacated 
office of the membership of the Panchayat Samiti but) the question whether the 
office of the councillor member as councillor (i.e. as a member of the Zilla Pari- 
shad) should not be declared to have been vacated. It is important to notice 
that in connection with the default committed in not attending meetings of 
the Panchayat Samiti the punishment and/or the question to be decided by the 
Zilla Parishad is of the vacating of the office of councillor and/or member- 
ship of the Zilla Parishad. The provisions in sub-s (3) will have to be cons- 
strued in the light of the true construction of the provisions in sub-s. (2) as 
mentioned above. The first part of sub-s. (3) provides: “If any question 
whether a vacancy has occurred in the office of member under -this sectiou 

..”’. The last sentence before the proviso in the section runs: ‘‘Until the 
Commissioner decides the question, the member shall not be disabled from con- 
tinuing to be a member of the Panchayat Samiti”. Under sub-s. (J) of s. 62 
a member of Panchayat Samiti who is not a councillor vacates his office. The 
absence of a councillor member from meetings of the Panchayat Samiti for 
three consecutive months will raise the question of his vacating office of mem- 
bership of Zilla Parishad under sub-s. (2) of s. 62 and that question can be 
finally decided by the machinery provided in ss. 39 and 40 of the Act. The 
question in respect of the absence of a councillor member for three consecutive 
months from the meetings of the Panchayat Samiti can never fall to be decided 
by the Commissioner until and after the Zilla Parishad has upon report of the 
Panchayat Samiti dealt with that question in accordance with the scheme of 
sub-s. (2). Under the scheme of sub-s. (2), the decision of Zilla Parishad will 
be in connection with the concerned councillor vacating his office as councillor 
‘and not merely as a member of the Panchayat Samiti. This appears to be the 
true effect of the provisions in sub-s. (2) more particularly read with the 
scheme for removal and vacating of office of councillors as contained in ss. 39 
and 40° of the Act. It is admitted in this case that Zilla Parishad has not prov- 
ceeded to decide the question of the petitioner’s absence from the meetings of 
the Panchayat Samiti for a period of three consecutive months under sub-s. (2) 
of s. 62. As the petitioner’s office as councillor could not be rendered vacant 
under s. 62 until the Zilla Parishad arrived at such a decision, the Commissioner 
had no jurisdiction under sub-s. (3) of s. 62 to declare that the petitioner had 
vacated his office as councillor. In so far as the Commissioner arrived at that 
finding, he had failed to notice the scheme and the true effect and- construc- 
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tion of sub-s. (2) of s. 62. The Commissioner exceeded. jurisdiction available 
to him under sub-s. (3). 

The petitioner is also right in his submission that the notice dated July 12, 
1966, makes no reference whatsoever to the question of the petitioner having 
vacated his office as councillor. The Commissioner was not entitled to pro- 
ceed to decide that question without serving due notice to show cause on the 
petitioner. 

It requires to be noticed that in ‘so far as a councillor becomes an ex officio 
member of a Panchayat Samiti under s. 57, he cannot cease to be a member 
of the Panchayat Samiti until and unless he is removed and/or vacates his office 
as councillor in accordance with the provisions contained in ss. 39, 40 and 
62(2) of the Act. As the petitioner was not removed and had not vacated 
office as councillor under any of the above relevant provisions of the Act, the 
Commissioner was wrong in declaring that the petitioner had ceased to be a 
member of the Panchayat Samiti. 

Under the circumstances, the order of the Commissioner is set aside. The 
rule is made absolute with costs. 

Rule made absolute: 


Before the Hon'ble Mr. S. P. Kotoal, Chief Justice, and Mr. Justice Bal. 
SUNMITRA AUTO RICKSHAW SAHAKARI SANGH LTD. 


: v. 
DIRECTOR OF TRANSPORT.* 

Motor Vehicles Act (IV of 1939), Secs. 2(15), 2(16), 2(18}—Bombay Motor Vehicles Rules. Rules 
129, 229, 221, 226—Atdto-rickshaw whether motor-cab within s. 2(15)}—Rule 129 whether applies 
to auto-rickshaws—Requirement asto lightin rule 220 whether in relation to meter—Rule 221(1) 
whether can be substantially complied with. 

An auto-rickshaw falls within the definition’ of motor cab contained in s. 2(25) of the 
Motor Vehicles Act, 1089. 

Rule 129 of the Bombay Motor Vehicles Rules, 1959, applies to auto-rickshaws. 

The requirement as to light contained in rule 229 of the Rules is not a requirement of 
a meter. The requirement prescribed is that of a cab. A cab fitted with a meter must 
have a light. 

Rule 221(Z) of tho Rules requires substantial compliance and not compliance which is 
literally in accord with rule 226(8). Therefore, if the driving mechanism of the distance 
recording gears of meters are affixed to any other portion of the auto-rickshaws because 
of impossibility of affixing them at the prescribed place, the owner or driver will be held 
to have substantially complied with the rule and will incur no penalty. 


Tuer facts appear in the judgment. 


R. W. Adik, with V. N. Gadgil, for the petitioners. 
V. H. Gumaste, Government Pleader, for the opponents. 


Korvaa C. J. In this petition a union of auto-rickshaw owners and an 
auto-rickshaw driver challenge the orders dated June 27, 1965, July 14, 1965 
and November 5, 1965, passed by the Director of Transport, respondent No. 1, 
compelling petitioner No. 2 and other auto-rickshaw owners and drivers to 
` affix taxi meters to their auto-rickshaws plying in Poona City. The original 
notification under which these subsequent orders were issued was published in 
the Maharashtra Government Gazette, Poona Division, Part I, dated October 
21, 1965, Notification No. 4735/5-0/fare meter/POR at page 1392 of the 
Gazette. That was a general notification under Rule 129(/) of the Bombay 
Motor Vehicles Rules, 1959, notifying that no contract carriage permits to ply 
auto-rickshaws for hire or reward within the cities of Poona, Kolhapur, 


*Decided, November 18, 1966. Special Civil Application No. 1858 of 10966. 
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Sholapur, Karad, Miraj and Sangli and the environs thereof, shall be granted 
unless such auto-rickshaws are fitted with an approved type of fare meter. 
Curiously enough the petitioners do not challenge this notification but merely 
the subsequent orders issued implementing this notification. 

Three points have been raised by Mr. Adik on behalf of the petitioners. 
The first is that auto-rickshaws are not ‘‘motor cabs’’ within the meaning of 
the definition in s. 2(15) of the Motor Vehicles Act. ‘‘Motor cab’’ is defined 
in that section to mean ‘‘any motor vehicle constructed, adapted or used to 
carry not more than six passengers excluding the driver, for hire or reward’’. 
The auto-rickshaw of petitioner No. 2 has been granted a permit which limits 
the number of passengers to be carried to two only. He, therefore, says that 
his auto-rickshaw will not fall within the definition of ‘‘motor cab’ in 
s. 2(15). 

The proper ambit of the definition of ‘‘motor cab’’ may be clarified if one 
considers the definition of ‘‘motor vehicle’’ in s. 2(/8) of which ‘‘motor cab” 
is only a species. ‘‘Motor vehicle’’ is defined to mean 

“any mechanically propelled vehicle adapted for use upon roads whether the power of 
propulsion is transmitted thereto from an external or internal source and includes a chassis to 
which a body has not been attached and a trailer...;” 


There are certain vehicles expressly excluded with which we are not here con- 
cerned. It is thus clear that a motor cab is a motor vehicle except for the 
fact that it is constructed, adapted or used to carry not more than six passen- 
gers for hire or reward. The limitation faid down in the permit granted to 
petitioner No. 2 is that he shall not carry more than two passengers. If he 
were permitted even to carry more than two passengers upto six passengers 
the vehicle will still be classed as a motor cab. Therefore the limitation of 
passengers to two only would bring the vehicle all the more within the defini- 
tion of motor cab. In our opinion, an auto-rickshaw clearly falls within the 
definition of motor cab under the Motor Vehicles Act. 

Then we come to the second contention which is based upon Rule 129. 
Sub-rule (/) of r. 129 prescribes that a Regional Transport Authority may by 
notification in the Official Gazette, require that within the limits of such area 
as may be specified in the notification all motor cabs or any class of motor 
eabs shall be fitted with taxi-meters. Mr. Adik urged that the word used in 
this sub-rule is ‘‘taxi-meter’’ and that implies therefore that the rule was in- 
tended to apply to ‘‘motor cars’’ only within the definition contained in 
8. 2(16) of the Motor Vehicles Act. ‘‘Motor ċar” is defined to mean ‘‘any 
motor vehicle other than a transport vehicle, omnibus, road roller, tracter, 
motor cycle or invalid carriage’’. 

Now, no doubt the word ‘‘taximeter’’ has been used in r. 129(7), but the 
word is nowhere defined in the Act or the rules and, therefore, was used in 
the ordinary acceptance of that word in the English language. The meaning 
of the word ‘‘Taximeter’’ in the Concise Oxford Dictionary is ‘‘ Automatic 
device fitted to cab and indicating fare due at any moment’’. The ordinary 
meaning of ‘‘taxi’’ is given as ‘‘motor cab plying for hire and fitted with 
taximeter; other motor-car of similar pattern’’. Thus when the word ‘‘taxi’’ 
is used a motor-cab is necessarily included and when the word ‘‘taximeter’’ is 
used it means a meter fitted to a ‘‘motor cab’’. Therefore, the mere use of 
the word ‘‘taximeter’’ in r. 129(J) will not exclude from its operation motor- 
cabs and we have already shown that auto-rickshaws are motor-cabs. 

The third contention raised by Mr. Adik relates to several defects in the 
meters which have been approved by the licensing authority under r. 226 of 
the Motor Vehicles Rules. The argument is that such meters as have been 
approved do not themselves comply with the rules under the Act and affixing 
them to the auto-rickshaw of respondent No. 2 would lay him open to a charge 
of breach of the rules. It was, therefore, urged that recognition of such meters 
ought not to be allowed and an order which permits or induces a breach of 
another rule ought not to be held valid. The licensing authority 
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has recognised two brands of meters (1) the ‘‘Diamond’’ auto-rickshaw fare- 
meter and (2) “Fare Master’’ auto-rickshaw fare-meter. The two orders are 
dated June 27, 1965, and July 14, 1965. Now it is no doubt conceded on be- 
half of the State that the Diamond auto-rickshaw fare-meter has no bell attach- 
ed to it. Rule 226(6), however, requires that ‘‘Every meter shall be so eon- 
structed that it gives audible warning by means of a suitable bell or gong 
whenever the driver moves the lever which operates the recording mechanism’’, 
This rule obviously has been introduced in order that the passenger may be 
warned as soon as the meter is worked and that, therefore, there could be no 
tampering on the part of the driver of the vehicle. It was suggested that it 
also prevents tampering with the meter by passengers while the driver is 
driving the vehicle. That may be so, though we have no doubt that it is 
rather difficult for a passenger to do so while the driver is driving the vehicle. 
In any case, it is clear that the Diamond fare meter does not comply with 
the requirement of the law and, therefore, ought not to have been recognised 
as suitable for affixing on auto-rickshaws. 

But the question here is whether for that reason we can declare bad the 
order passed against the petitioner that he must affix a fare-meter to his auto- 
rickshaw. It seems to us that so long as meters with bells attached are avail- 
able which would if affixed lead to a compliance with r. 226(6), no grievance 
ean be made by the petitioner simply because there are recognised meters 
which do not comply with the rule. Itis not. disputed that the ‘‘Fare Master’’ 
fare meters manufactured by Messrs. Vibronis Private Ltd. have bells attach- 
ed to them and if affixed would lead to a compliance with r. 226(6). This 
contention, therefore, must be negatived. 

The other contention on this score is that none of the meters which have 
been recognised as usable by auto-rickshaws have a light attached to them. 
Rule 229 prescribes that every cab required to be fitted with a meter shall 
have a light so fixed as to iluminate the meter at night. In our opinion this 
is not a requirement of a meter. The requirement prescribed is that of a cab. 
A cab fitted with a meter must have a light. “Now it is not complained be- 
fore us that it is unreasonable to expect a light to be affixed or impossible to 
affix it in the auto-rickshaw of the petitioner or in any other auto-rickshaw. 
The necessity for a light is obvious. It is required so that the passenger may 
at night be able to read the meter and satisfy himself that the fare charged 
is the correct fare. The requirement has nothing to do with the meter and 
it is a reasonable requirement capable of compliance. No grievance can be 
made on the score that the meters approved have not got a light. 

Lastly the difficulty of compliance with r. 226(8) has been complained of. 
Sub-rule (8) of r. 226 requires that the mechanism driving the distance-re- 
cording-gearing of meters shall be fitted not to the driving wheels of a cab but 
to the non-driving wheels of the chassis gear-box attached to the cab. It has 
been pointed out that in certain types of auto-rickshaws known as the ‘‘ Vespa”’ 
auto-rickshaws it was impossible to affix the mechanism to the non-driving 
wheels of the gear-box. This was admitted on behalf of the State. The argu- 
ment therefore is that the rule requires something impossible to be done by 
the owner or driver of the auto-rickshaw and, therefore, either the rule should 
be declared bad or not allowed to be implemented. 

Even assuming that the argument is correct we cannot see how it can re- 
sult in an order being passed not to allow taxi meters to be affixed at all but 
apart from that and even assuming that the impossibility pointed out is there, 
r. 221 is meant for just such a contingency as it is argued would arise in the 
implementation of this rule. The counsel for the petitioner himself stated 
that because the meter cannot be affixed to the gear-box so far as ‘‘Vespa”’ 
auto-rickshaws are concerned, they are being affixed to the driving wheels of 
the cab or at some other point where the meter can be made to function. In 
practice, therefore, it is not impossible to work the meter though it may be 
assumed that thereby a technical non-compliance of r. 226(8) may occur. 
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We have no doubt that if the driver or owner does his best to comply with 
a rule he would be protected under the provisions of r. 221. Rule 221 says 
that no motor cab required to be fitted under r. 129 with taxi-meter... shall 
be used in a public place unless—(/) itis fitted with a meter of a type, which 
in the opinion of the Director of Transport complies with the provisions of 
r. 226 or is so designed or constructed that the constructional requirement, as 
specified in r. 226 are substantially complied with. What the rule, therefore, 
requires is substantial compliance and not compliance which is literally in 
accord with r. 229. Mr. Adik urged that r. 221(/) only has reference to 
‘‘constructional requirement’’ and would not protect a person who has not 
complied strictly with x. 229. Even assuming that that is so, we have no 
doubt that the law cannot require an impossibility to be performed. So far 
there is no specific instance where the authorities have insisted upon the 
literal fulfilment of r. 226(8), and we“have no doubt that if the authorities 
were to insist on compliance with a rule which is impossible of fulfilment 
Courts will have ample power to protect the citizen. As it is admittedly be- 
ing done now, if the driving mechanism of the distance recording gears of 
meters are affixed to any other portion of the auto-rickshaws because of im- 
possibility of affixing them at the prescribed place, the owner or driver must 
be held to have substantially complied with the rule and can incur no penalty. 
In that view we are not inclined to accept the contention advanced that either 
the rule should be declared bad or affixing of meters to auto-rickshaws should 
be completely interdicted. 
The rule is discharged and the petition dismissed. There will be no order 
as to costs. 
Petition dismissed. 


(NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Deshmukh, 
MESSRS. RAM BAHADUR THAKUR AND CO. 


v, 
MESSRS. R. B. SHREERAM DURGAPRASAD PRIVATE LTD.* 


Arbitrator—Award—Arbitrator whether can award interest on advance price—Sale of Goods Act 
(VII of 1930), Sec. 61. 


An arbitrator can award interest on advance payment of price by reason of s. 61 of the 
Sale of Goods Act, 1930. ; 

Thawardas v. Union of Indiat, Union of India v. Rallia Ram", Podar Trading Co. Ltd. v. 
Tagher*, Edwards v. Great Western Railway Co.,* Chandriz v. Isbrandten Muller Co.* and 
N. V. “Vulcan” v. A/S J. Mowinckels,’ referred to. 


M. N. Phadke and N. 8. Nandedkar, for the appellant. 
A. S. Bobde and M. L. Vaidya, for the respondent. 


PATEL J. These two Cross Appeals are filed against the order of the Civil 
Judge, Senior Division, directing a deeree in terms of the award to be made. 
As the claim in Appeal was substantial the matter was directed to be heard 
by a Division Bench. The dispute between the parties arose out of an agree- 
ment made by the defendant with the plaintiff, whereby the latter agreed to 
buy and the former agreed to sell 7500 tons of manganese ore of particular 
quality. The agreement, exh. P-1, was signed on December 6, 1955 and the 


“Decided, August 9, 1966. First Appeal A A.I.R.S.C. 1685. 

No. 18 of 1961 fwith First A No. 17 of [1949] 2 All E.R. 62, 

1961), against the decision of B. Y. Risbud, {1851) XI C.B. 588. 

Joint Civil Judge, Senior Division at Nagpur, Loss} 2 All E.R. 618. 

in Special Civil Suit No. 28-A of 1957. [1988] 2 All E.R. 152, 
1” [1955]A.LR.S.C. 468. 
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last date for the performance of the contract was January 31, 1957. Some 
quantity of ore was delivered by the defendant to the plaintiff. Dispute 
arose in respect of 4000 tons of manganese ore which was tendered by the de- 
fendant to the plaintif on January 29, 1957, and the rest which the plaintiff 
contended, was never tendered to him, i.e. 987 tons. In term of the contract, 
the plaintiff had to deposit 25 per cent. of the purchase price of the ore with 
the defendant and, as and when the ore was supplied, a proportionate price 
out of the same was to be appropriated towards the sale price and 90 per cent. 
of the price was to be completed on the quantity of ore delivered. The rest 
was to be paid afterwards. The agreement contained a term for reference of 
the dispute between the parties to arbitration. 

The plaintiff made an application on June 18, 1957, to tbe Court for a 
direction for appointment of an arbitrator by the respective parties. After 
the arbitrator was appointed, he made his award in which he held that the 
defendant had tendered 4000 tons of manganese ore to the plaintif who 
wrongfully refused to accept the delivery of the same. He further held that 
the defendant failed to deliver the balance of the ore, i.e. 987 tons to the 
plaintiff and, to that extent, the defendant committed the breach of the con- 
tract. He directed the defendant, however, to refund the 25 per cent. of the 
price deposited by the plaintiff with the defendant for 4000 tons of manganese 
ore and also for the balance of the manganese ore, i.e. refund of Rs. 1,76,545.70 
nP. He assessed the defendant to damages in respect of the breach of the 
contract by him to Rs. 23,932.78 nP. and further directed the defendant to 
pay interest to the plaintiff in the sum of Rs. 27,087.17 nP. and Rs. 12,081.86 
nP. in respect of the advance price paid for 4000 and 987 tons of manganese 
ore. He directed the defendant to pay to the plaintiff a total amount of 
Rs. 2,39,547.57 uP. This award when filed in Court was challenged by both 
parties. The Court after hearing the parties has confirmed the award and 
directed a decree in terms of the award. A.O. No. 13 of 1961 is by the de- 
fendant, the seller, and A.O. No. 17 of 1961 is by the plaintiff. 

In defendant’s appeal Mr. Phadke contends (i) that the arbitrator was not 
entitled to direct refund of the 25 per cent. of the purchase price that was 
deposited by the plaintiff with the defendant and (ii) that the arbitrator 
could not direct interest to he paid on the advance as he has directed and 
(iii) that no damages could be awarded to the plaintiff as the plaintiff 
himself had committed breach of contract in refusing to accept the delivery 
of 4000 tons of manganese ore. He says, the arbitrator’s award is erroneous 
on its face in respect of these matters. 

On the first point, his contention is that whatever may be the amount of 
deposit which was paid, if the deposit was an earnest, then under no circum- 
stances the plaintiff was entitled to a refund. We will assume for the pur- 
poses of this case that earnest is not refundable. According to his argument, 
the question whether it is an earnest or a part of the purchase price is a 
matter of intention between the parties and the arbitrator was bound to have 
held that this payment was earnest and, therefore, not refundable. The arbi- 
trator has dealt with this question in para. 28 of his award. Now, the de- 
fendant in his statement before the arbitrator had merely stated that the 
plaintiff was not entitled to a refund. He did not state before the arbi- 
trator at any stage of the proceeding that the amount deposited was intended 
to be earnest and, therefore, not refundable. The arbitrator followed the de- 
cision of the Privy Council in Muralidhar v. International Film Co.’ for 
directing refund of the initial deposit. It is impossible if the matter has to 
be explained and argued in order to find out whether or not it was a mere 
deposit to be accounted for by the defendant, or earnest to be appropriated 
by him in the event of a failure on the part of the plaintiff to complete the 
contract, to hold that the arbitrator’s award discloses an error apparent on 


1 (1948)"46 Bom. L.R. 178, P.C., 8.0. [1948] A.LR.P.C. 34. 
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the face of the record. Even apart from this, reading the agreement itself, 
it is impossible to suggest that the intention was to make the deposit as ear- 
nest. It shows that the amount was paid as price of the ore. In this case, 
we do not decide and we are not called upon to decide that even if it were 
earnest, the Court or the arbitrator would not have the power to order re- 
fund if he felt it necessary to do so. It is, therefore, not necessary to con- 
sider the decision relied upon by Mr. Phadke in J. Metal Industries v. V. Oil 
Industrtes.2 

Mr. Phadke’s third contention is that the arbitrator was not right in allow- 
ing damages to the plaintiff for non-delivery of 987 tons because the plaintiff 
himself was in the wrong in refusing to take delivery of 4000 tons of manga- 
nese ore which was tendered to him on January 29, 1957. If the arbitrator 
has held that the contract was severable, it cannot be said that the arbitra- 
tor’s conclusion was erroneous, or in any event that he committed an error 
apparent on the face of the record unless the whole question as to whether the 
arbitrator was wrong in holding that the contract was severable was investi- 
gated into and answered in favour of Mr. Phadke which cannot be done, in 
such a proceeding. 

On the question of interest Mr. Phadke’s contention is two-fold. The first 
contention is that interest is not to be allowed as a matter of course. It 
could be allowed only if there is some provision of law. There is no provi- 
sion in law to allow interest on advance payment of price and, therefore, it 
was wrongly allowed. Secondly, he contends that an arbitrator is not a Court, 
and even if a Court is entitled to allow interest under the circumstances of 
this ease, the arbitrator cannot. 

In connection with the first branch of the argument the provisions of the 
Interest Act are relevant. There is only one section in the Act and so far 
as relevant it is: ; 

“upon all debts or sums certain payable at a certain time or otherwise, the Court... may 
allow interest to the creditor...if such debts or sums be payable by virtue of some written instru- 
ment at a certain time; or payable otherwise, then from the time when demand of payment shall 
have been made in writing...provided that interest shall be payable in all cases in which it is 
now payable by law.” 

In Bengal Nagpur Railway Company, Limited v. Ruttanji: Ruttanji v. Bengal 
Nagpur Railway Company, Limited? the suit was by a contractor who had car- 
ried out certain work for the Government. On the amount which was found due 
to him, he had claimed interest on the ground that he was kept ont of his 
money for an unduly long time by the Government and that he was entitled 
to interest as he had suffered loss of interest on that amount. The Judicial 
Committee disallowed the interest and while doing so it said: 

‘(Interest for the period prior to the date of the Suit may be awarded, if there is an agreement 

for payment of interest at a fixed rate, or it is payable by the usage of the trade having the 
force of law, or under the provisions of any substantive law entitling the plaintiff to recover 
interest...’’. 
Referring to the Interest Act it held that it being not a sum certain interest 
could not be allowed under that Act, and that the case also did not fall under 
the provisions because the case did not attract the equitable jurisdiction. It 
also held that it could not be allowed under s. 73 as damages for wrongful 
detention of moneys. 

Mr. Bobde distinguished the case saying that interest was not allowed in that 
case under the Interest Act because the sum was not certain. Implying that 
as in this case the sum was certain the Act itself would be attracted. How- 
ever, in the present case, the money was not payable at a certain time and no 
demand was made as required in cases where the debt is payable otherwise than 
at a certain time.. The Interest Act, therefore, would not be attracted. Again 
there is no agreement for payment of interest, the contract being silent. No 


2 [1959] A.I.R. Pat. 176. A.I.R.P.C. 67. 
3 (1937) 40 Bom. L.R. 746, P.C., 8.0. [1988] 
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substantive provision of law is pointed out under which it can be allowed. It 

would appear that the plaintiff would not be entitled to claim interest on the 

advance price according to the above decision. This case was subsequently 

aoe in Thawardas v. Union of Indiat andthe Union of India v. Rallia 
am. 

In support of his contention that the arbitrator can in such a case award 
interest, Mr. Bobde relies on the decision in Prevince of W. B. v. Basant Pro- 
perties,® the decisions in Caledonian Railway Co. v. Carmichael? and Flet- 
cher v, Lancashire and Yorkshire Railway Co. v. Carmichael.® The last case 
Fletcher v. Lancashire and Yorkshire Ratlway Co. was a case where a railway com- 
pany owned a canal and the plaintiffs were the owners of mines under the canal 
and the adjacent land. The plaintiff was not entitled to work the mines when he 
came to within a certain distance of the canal. Except under certain circum- 
stances he had to give two months’ notice to the company of his intention to 
proceed with the work and he could not proceed unless two months bad ex- 
pired. If the company thought that the further working was likely to damage 
the canal and was willing to purchase and make compensation for the seam, it 
could give a counter-notice to that affect, and then the seam was not to be 
wrought or gotten, but was to be purchased and paid for by the company. 
The Court applied the decision in Birch v. Joy? which was between a vendor 
and a purchaser and which decided that interest was payable on the ground 
that from the time the notice was served, the mine owners had been deprived 
of their property, and the company had enjoyed both the property and the 
purchase money and, therefore, the company was bound to pay interest. In 
Caledonian Railway Co. v. Carmichael the remarks of Lord Westbury are to 
the following effect (p. 66): 

“Interest can be demanded...by virtue of the principal sum of money having been wrong- 
fully withheld, and net paid on the day when it ought to have been paid.” 
Whether that observation today in the context of the Interest Act applies or 
not is a different matter, but it is difficult to apply the observations in the 
present case, because in the present case there is no question of principal 
money being detained and no question of its having been withheld and not paid 
on the date when it ought to have been paid. So far as the first decision of 
the Caleutta High Court is concerned, the Court applied the principle enun- 
ciated in Fletcher v. Lancashire and Yorkshire Railway Co. as the case arose 
out of requisition proceedings and related to the amount of proper compensa- 
tion for the requisitioned property. The case bore very close analogy to the 
case of acquisition dealt with by the House of Lords in Birch v. Joy and the 
Chancery Court in Fletcher v. Lancashire and Yorkshire Railway Co. 

Mr. Bobde contends that at least regarding the advance price of 987 tons of 
ore where the breach of the contract was committed by the defendant under 
s. 61 of the Sale of Goods Act he is entitled to interest. According to him, 
the case falls fairly and squarely within s. 61 of the Sale of Goods Act which 
by sub-s. (2) (b) enables the Court to award interest to the buyer in a suit by 
him for refund of the price in a case of the breach of contract on the part 
of the seller from the date on which the payment was made. 

Mr. Phadke in reply relies upon the second branch of his argument that an 
arbitrator is not a Court and he cannot, therefore, allow interest. He relies 
for his contention upon the decisions in Thawardas v. Union of India and 
Union of India v. Rallia Ram, already referred to. In Thawardas v. Union of 
India the Supreme Court assumed (p. 478) that an arbitrator is a Court 
within the meaning of the Interest Act and rejected the claim for interest on 
other grounds. But it did say when interest was claimed for the period during 
the pendency of the proceedings on the analogy of s. 34, Civil Procedure Code 
that ‘‘an arbitrator is not a Court within the meaning of the Code’’. 


4 [1955] A.LRS.C. 408. 7 (1870) L.R. 2 H.L.S.C. 56. 
5 1903} A.LR.S.C. 1685. 8 [1902] 1 Ch. 901, at p. 910. 
6 11956] A.LR. Cal. 86. 9 (1852) IH H.L.C. 565. 
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In the Union of India v. Rallia Ram the Court did not decide that an arbi- 
trator is not a Court at any rate for the purpose of s. 61 of Sale of Goods Act. 
On the contrary the claim for interest was negatived on the ground that the 
suit was not for refund of the price, which must imply that arbitrator was en- 
titled to apply the principles of s. 61 of Sale of Goods Act, which was not a 
procedural provision but substantive one giving certain reliefs to a purchaser 
who had suffered loss. 

We may in this connection refer to English Law. In Podar Trading Co. 
Lid. v. Tagher’° the Divisional Court decided that arbitrator had no juris- 
diction to award interest. A similar question arose under s. 28 of the Civil 
Procedure Code in Edwards v. Great Western Railway Co.11 The section is 
similar to one under consideration except that the word ‘‘Jury’’ appears in- 
stead of the word ‘‘the Court’’. The plaintiff had given notice of demand. 
The Court held that the arbitrator under a submission of ‘‘all matters in 
difference’’ might award the plaintiff interest, notwithstanding that the notice 
of action did not contain demand for interest. The decision clearly shows 
that though s. 28 speaks of the jury and discretion is given to the jury to 
award interest, an arbitrator could award interest if the matter referred to 
him is one where jury could give interest. 

The Podar Trading Company’s case was considered and overruled in 
Chandris v. Iabrandtsan Moller Co.12 by the Court of Appeal. The Court 
referred to another matter in dealing with the question. It was that the powers 
of the arbitrator to deal with the defences available in actions even without 
express provision to that effect and cited the following observations of Lord 
Maugham in the House of Lords in N. V. ‘‘Vauleaan’”’ v. A/S J. Mowinckels.'? 


“The matter does not rest there, because we have to consider how far the suggested eli- 
mination of defences available at law or in equity must logically be held to extend in other 
arbitrations. Ifthe party defending may not rely on the Statute of Limitations, can he rely on 
the Statute of Frauds, or the Act partially replacing it ? Could he rely in a commercial arbitration 
on the Gaming Act ? A number of like questions might be asked. It is true, and this is the 
main point on which the appellants rely, that the Limitation Act, 1628, s. 8, was in terms limited 
to actions. It may be noted that no such statute passed before the Real Property Limitation 
Act, 1883, expressly bound courts of equity. There is, however, no doubt that long before the 
Judicature Act, 1875, where a Court of equity had to adjudicate on the validity of a debt ina 
suit to administer an estate, or in any like suit, it held itself bound to apply the Statutes of 
Limitations in precisely the same way as if there were an action at law to recover the debt.... 
It is indisputable that, in a modern arbitration, the principles of equity must be applied just 
as they would now be applied in a court of law, since upon a Special Case for the opinion of the 
court under sect. 7 of the Arbitration Act or the Judicature Act, 1925, s. 94 (replacing sect. 19 
of the Arbitration Act), the court is, and has long been, bound to apply equitable rules and 
relief. It is difficult to see how the equitable view of the applicability of the Limitation Act, 
1628, to a case of debt can be excluded in a legal arbitration.... 

The authorities on the question as to whether Statutes of Limitation are available in an 
arbitration have been carefully considered by my noble and learned friend Lord Wright, 
presiding in the Court of Appeal, and it is not necessary to repeat them. The hesitation or the 
doubts expressed by Scrurron, L.J., in Board of Trade v. Cayzer, Irvine & Co.,"* appear to be 
mainly directed against the laying down of an absolute and general rule applicable in all kinds 
of arbitration. At least, that is how I understand them, and, if I may say so with all respect, 
to that extent I agree with them. The remarks of Viscount Cave, L..O, in the same cage, when 
the matter came before this House, certainly tend to show that, in his view, in commercial 
arbitrations an arbitrator is bound to give effect to all legal defences, including a defence under 
any Statute of Limitation. On a careful consideration of all the cases, I am content to say that 
I agree with what was said by Lord Sarvasxn, delivering the judgment of the Board in Ram 
Dutt Ramkissendass v. R. D. Sassoon & Co.!5 In that case the Indian Limitation Act, 1908 
(the relevant period being three years), was taken for practical purposes to be the same as the 

10 [1949] 2 All E.R. 62. 18 poss] 2 All E.R. 152. 


IL (1851) XI O.B. 588. 14 |19 A.C, 610. 
12 [1950] 2 AN E.R. 618. 15 (1929) L.R. 56 I.A. 128. 
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Limitation Act, 1628, and LorD SALVASEN observed : ‘Although the Limitation Act does not 
in terms apply to arbitrations, they (their Lordships of the Judicial Committec) think that in 
mercantile references of the kind in question it is an implied term of the contract that the 
arbitrator must decide the dispute according to the existing law of contract, and that every 
defences which would have been open in a court of law can be equally proponed for the arbi- 
trator’s decision unless the parties have agreed which is not suggested here—to exclude that 
defence. Wereit otherwise, a claim for breach of a contract containing a reference clause could 
be brought at any time, it might be...or thirty years after the cause of action had arisen’...” 


The Court held that the arbitrator had the same power as a Court had under 
8. 3 of the Law Reform (Miscellaneous Provisions) Act, 1934. 

To hold that an arbitrator who has to decide all differences between parties 
has not got the powers which a Court has in relation to such disputes, may 
create great many difficulties even in applying the substantive statutory law 
when. reference is to ‘‘Court’’. The first and foremost amongst such Acts is 
the Limitation Act and Courts had held. that arbitrator is bound to apply 
the law of Limitation. Under the Arbitration Act though now a provision has 
been made, by s. 86. The Supreme Court in Thawardas v. Union of India did 
not really decide the point in relation to the Interest Act but said that the arbi- 
trator is not a Court under s. 34, Civil Procedure Code. The question was 
not argued fully and the cases above referred to were not brought to the 
notice of their Lordships. The question of applicability of s. 34 does not arise 
here at all, the only question being whether the arbitrator had no. power to 
award interest on the advance price by reason of s. 61 of the Sale of 
Goods Act and we think he has. It may be mentioned that in Union of India 
v. Rallia Ram the Court did not hold that the arbitrator could not award 
interest under s. 61 of that Act but held that the section did not apply as it 
was not a suit for refund of the price. It seems to us, therefore, that in 
respect of 987 tons of ore which the defendant failed to deliver, the arbitrator 
was right in awarding interest. Under the circumstances the arbitrator could 
not award interest on the price of 4,000 tons of ore, his award of interest on 
the price of 987 tons of ore is correct. 

So far as the appeal by the plaintiff is concerned Mr. Bobde realising that 
it involves the merits of the findings of the arbitrator, does not press the 
appeal. 

In the result, we direct that the decree will follow in terms of the award 
except as to the direction regarding payment of interest of Rs. 27,037.17 np. 
Mr. Bobde requests us to make an order in terms of the order that was made 
in the stay application by this Court for payment of interest. We do not 
think it is necessary for us to do so since an interim order is as much an order 
of this Court as a final order and is capable of being enforced. Having re- 
gard to the circumstances of this case, there will be no order as to costs in 
either of the appeals. 


Order accordingly. 
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[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Deshmukh. 
ATMARAM SADASHIV DONGARWAR 


v. x , 
THE STATE OF MAHARASHTRA.* 

Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals and Alienated Lands) Act 
(I of 1951), Secs. 3, 4, 5, 38, 41, 42, 45, 46, 47—-Madhya Pradesh Land Revenue Code (II 
of 1955), Secs, 238, 225, 146, 147, 50—Madhya Pradesh General Clauses Act (I of 1914), 
Sec. 7—C. P, Irrigation Act, 1981, Sec. 26—Malguzars entitled to take lake water free for 
purposes of irrigation——Whether such right extinguished under Act I of 1961. 

The opening words "Save as otherwise provided in this Act” in s. 8 of the Madhya Pradesh 
Abolition of Proprietory Rights (Estates, Mahals and Alienated Lands) Act, 1950, are wide 
enough to relate not only to such proprietary rights as are saved by the provisions in the 
Act but also apply to subordinate rights in property which vest in the State Government, 
e.g. customary rights recorded under s. 47 of the Act. Therefore, the rights of Malguzars 
to take free water from a lake for purposes of irrigation and which rights are recorded in 
the wajib-ul-urz prepared under s. 47 of the Act, are not extinguished under the provisions 
of the Art. 

Mere recording or not recording of the rights of a person in the Revenue papers cannot 
destroy these rights, 

Fatma Kom Nubi Saheb v. Darva Saheb and the Collector of Kaladgi4 and Nirman Singh y. 
Lal Rudra Partab Narain Singh*, referred to. 


Tue facts appear in the judgment. 


C. 8. Pultamkar, for the petitioner. 
M. N. Chandurkar, Assistant Government Pleader, for the respondents. 


PATEL J. This petition is filed by ex-proprietors and occupants of the agri- 
cultural lands within their Malguzari villages, seeking to challenge the orders 
issued by the respondents, calling upon them to execute the agreements under 
the Irrigation Act for supply of water to them out of a tank situate in 
Nawegaon. 

The short facts leading to the present dispute may be stated. Petitioners 
Nos. 1 to 8 are the ex-propriectors of mouza Nawegaon and also probably 
other villages. Petitioners Nos. 9 to 20 are residents of different villages 
under malguzars. They were cultivating the lands, in what capacity it is not 
necessary for us to state in this petition. In Nawegaon in Khasra No. 883/1 
there is a huge lake or reservoir of water covering about 3200 acres of land. 
Out of this lake the malguzars, it is alleged, were entitled to take water for 
their crops including sugar-cane crop, and the present cultivators were en- 
titled to take water for paddy crop. One Sadasheo out of these was entitled 
to take water for sugarcane crop. This they were entitled to do free of charge. 
There was a liability on all these persons using water of the lake to maintain 
it in good repairs. The petitioners malguzars were cultivating certain portions 
of their land as their own farm land when the Madhya Pradesh Abolition of 
Proprietary Rights (Hstates, Mahals and Alienated Lands) Act, 1950, was pass- 
ed. We will refer to this Act as the Estates Abolition Act. As the title 
shows, it was passed in order to abolish intermediaries and bring about direct 
relationship between the cultivator and the Government. The State alleged 
that under s. 3 of the Act, the tank vested in the State and it took possession 
of this tank. The officer designated for determining the compensation to be 
paid to malguzars assessed the value of compensation for the tank. The State, 
thereafter, spent about rupees twenty lakhs for enlarging and changing the 


*Decided, July 6, 1966. Special Civil 1 a 10 B.H.C.R. 187. 
Application No. 898 of 1965. 2 (1926) L.R. 58 I.A. 220. 
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tank. The State alleged that all rights of all persons, if any, were extinguish- 
ed under the provisions of this Act and that if any cultivator wanted water 
for his field, it could only be supplied in accordance with the provisions of 
the Irrigation Act on payment of charges for such supply. The State, there- 
fore, called upon its officers to supply water to the cultivators on their exe- 
une agreements under the Irrigation Act as shown by the Annexures to this 
petition. 

The petitioners contend that they have still the right to the water of the 
tank free of any charge as before, and that the State is not entitled to impose 
any charges for the supply of water. According to them, they are entitled to 
take water from this tank for such lands as are being entitled to be irrigated 
under the wajib-ul-urg. 

The wajib-ul-urz records the rights of the cultivators in this village and 
adjoining villages. In the present case with regard to this tank the en- 
tries show that the malguzars had the right to get free water for all crops, 
certain cultivators of this village were entitled to free water for paddy crop 
and some for even sugarcane crop. Similarly, the cultivators of some other 
villages were also entitled to get water. The State in its return says: ‘‘It 
is admitted that water of this tank was used for purposes of irrigation of the 
five villages as mentioned. The right of irrigation is recorded in the first and 
subsequent settlements.’’ 

In order to decide the rival contentions, one has to consider the terms of 
the above Act, as also the subsequent legislation i.e. the Madhya Pradesh Land 
Revenue Code, 1954. The relevant sections which fall for consideration are 
ss, 3, 4, 5, 38, 41 and 42 of the first Act. The Scheme of these sections appear 
to be that all rights of the malguzars and all encumbrances in the property 
are abolished and the entire proprietary rights are vested in the State Gov- 
ernment, subject to such safeguards as are made by the other provisions. 
Consistently with this scheme, s. 3 declares that, except as provided by the 
Act, on the specified date all proprietary rights in an estate shall pass from 
the proprietor and vest in the State for the purposes of the State, free of all 
encumbrances. We will assume, without deciding, for the purposes of this 
ease that the customary rights which are claimed by the malguzars and by the 
other petitioners are encumbrances. Sub-section (2) of s. 3 provides that no 
right shall be acquired over the land to which the notification under the pre- 
vious sub-section relates, except by succession or under a grant or contract in 
writing entered into by or on behalf of the State. Section 4 provides for the 
consequences of abolition of the proprietary rights and vesting of the pro- 
perty in the State Government. One of the consequences is that all right, 
title and interest vesting in the proprietor or any person having interest in 
such proprietary right through the proprietor in the estate, including land 
cultivable or barren grass land ...tanks or water channels etc. cease and vest 
in the State free of all encumbrances. Under cl. (b) all grants made prior 
to that and any privilege in respect of any property vesting in the State ends 
on such vesting. With the rest we are not concerned. One exception which 
is carved out of this vesting, is to be found’ in sub-s. (2) which provides that 
the ex-proprietor would continue to retain possession of his home-farm land 
and, in the Central Provinces, of land brought under cultivation by him after 
the agricultural year 1948-49 but before the date of vesting. Section 5 creates 
exceptions referred to in ss. 3 and 4. Relying on cls. (e) and (g) of s. 5, 
a contention was made on behalf of the proprietors in a writ petition filed in 
this Court that the present tank continued to vest in him. However, he was 
directed to have his right settled by a suit and the suit for declaration of his 
right to the tank in question is pending. Section 6 provides for further con- 
sequences of vesting i.e. that any transfer in respect of any property liable 
to vest in the State, made by the proprietor at any time after March 16, 1950, 
becomes void from the date of vesting. Section 38 declares that every pro- 
prietor who is divested of his proprietary rights in estate or mahal, would be 
BLRmt7 
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malik-makbuza of the home-farm land in his possession. Sub-section (2) 
thereof enables a sharer in such a land to apply for partition of this share. 
It may be mentioned that malik-makbuza is under the M.P. Land Revenue 
Code an owner of a separately assessed plot of land. The effect of s. 38 is to 
constitute the ex-proprietor the owner of his home-farm land which is in his 
possession. Section 39 gives rights of occupancy tenant to a protected theke- 
dar, other thekedar or a protected headman or any other under-tenure holder 
from the date of vesting. By s. 40 any land which is not part of the home-farm 
land of the proprietor but which has been brought under cultivation by him after 
1948-49, is continued with the proprietor as land settled with him by the 
State Government on terms and conditions prescribed by it. Section 41 en- 
ables a person who has got occupancy land or who is occupancy tenant to ob- 
tain the rights of malik-makbuza in respect of his holding. Section 42 fixes 
the amount of land revenue payable by a maltk-makbuza. Section 45 con- 
tinues the tenure of subordinate holders i.e. of absolute occupancy tenants or 
occupancy tenants who from the date of vesting are deemed to be tenants of 
the State, and says that they ‘‘shall hold the land in the same rights and sub- 
ject to the same restrictions and liabilities as they were entitled or subject to 
immediately before the date of vesting.’’ Similarly, sub-s. (2) transfers the 
holdings and village service land as holding under the State. Section 46 
gives to all malik-makbuzas, who are deemed to be maltk-makbueas under 
s. 88 or s. 41, and every other malik-makbuza in a mahal, all the rights which 
a tenant has under the village wajib-ul-urz and declares that any reference 
to a tenant in the same shall be deemed to be a reference to every such malik- 
makbuza. Section 48 requires the Deputy Commissioner, in respect of lands 
vested in the State or remaining with the proprietor, to ascertain the custom 
in respect of matters prescribed in the four clauses thereof, one of which is 
the right of irrigation, right of way and other easements. 

Rules have been framed under this section and they lay down the principles 
on which the Deputy Commissioner has to discharge his duty under s. 47. On 
the one hand, it is urged on behalf of the petitioners that ss. 45, 46 and 47 
keep intact all such customary rights as the ex-proprietors and the subordi- 
nate tenure-holders had in the land, and on the other for the State it is urged 
that ss. 3 and 4 abolish all these rights. 

Section 8, which vests the entire property of the proprietary estate in the 
State, itself provides for savings to that section or savings to the vesting. It 
is clear, therefore, that in order to find out what are the rights of the peti- 
tioners one cannot base his conclusion only on ss. 3 and 4. Along with these 
all other provisions in the Act must be considered. Section 45 assures to the 
under-tenure holder the same rights and the same restrictions and liabilities as 
he had or subject to which he was, immediately before the date of vesting. 
The rights referred to in the section do not mean merely the rights of culti- 
vation, but would include all the appurtenant rights in connection with such 
land which he was then holding. Section 46 gives the same rights to a 
malik-makbuea i.e. ex-proprietor who is declared to be so under ss. 8 and 41, 
and even otherwise, as the tenant”has, It is obvious, therefore, that if attach- 
ed to their land there were any appurtenant rights, those rights were, also 
saved in respect of the holding of a mialik-makbuza. Section 46 does postu- 
late in clearest terms that the rights which a tenant is assured, include custo- 
mary right appurtenant to land under his cultivation which are recorded in 
the wajib-ul-urz. The same effect must, therefore, follow from the language 
used in respect of the rights of ex-proprietors. This is further made clear by 
s. 47 which calls upon the Deputy Commissioner to record the said rights 
after ascertaining in the prescribed manner the custom in respect of them; 
and, as we have said, some of the matters to be investigated are the rights of 
irrigation, rights of way and other easements. The rules framed under s. 47 
also show that a public notice had to be given by the Deputy Commissioner 
and an application was required to be filed by any person if that person 
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wanted to allege that the rights recorded in the wajib-ul-urz were further 
modified by custom. If no modifications were alleged by -anyone, then the 
Deputy Commissioner had to record all such customs as were already record- 
ed in the wajib-ul-uwrz, in the record made by him under s. 47. It was faintly 
argued by Mr. Chandurkar that the opening words ‘‘Save as otherwise pro- 
vided in this Act’’ in s. 3 of the Act related only to such proprietary rights 
as were saved by the provisions in the Act and did not refer to any other 
rights in respect of the property. In our view, there is no reason to construe 
the clause in such a narrow manner. The words are wide enough to apply to 
even subordinate rights in property which vests in the State Government. It 
is admitted that in the wajib-ul-urz prepared under s. 47 of the Act the rights 
of irrigation of the cultivators are recorded. 

It is, however, contended by Mr. Chandurkar that even assuming that these 
customary rights were recognized by the said Act, they are taken away by the 
Madhya Pradesh Land Revenue Code, 1954, which replaced its earlier counter- 
part. We will refer to it hereafter as the Code. He relies in support of his 
contention on the repealing section which is s. 238. It repeals amongst others, 
ss. 38 to 70, except ss. 48, 52 and 64 of the first Act. His argument is that 
all sections including s. 38, i.e. ss. 38, 41, 45, 46 and 47 which recognized the 
customary rights in the proprietors and the occupancy holders, have been re- 
pealed by this provision, and therefore any rights that the petitioners had dis- 
appeared as a consequence. He also relies upon s. 225 of the Code which re- 
lates to preparation of wajtb-ul-urz. Sub-section (1) of that section requires 
the Collector to ascertain and record the custom in each village in regard to 
(a) the right to irrigation, or right of way or other easements, or (b) the 
right of fishing, in any land or water not belonging to or controlled or 
managed by the State Government or a local authority. It further provides 
that such records shall be known to be the wajib-ul-urz of the village. 
Mr. Chandurkar says that if the intention of the Legislature was to retain 
rights of the cultivators in the property of the State Government, it would 
not have restricted the recording in the wafib-ul-urz of rights in properties 
not belonging to Government. As to this latter contention it is sufficient to 
say that mere recording or not recording of the rights of a person in the 
Revenue papers cannot destroy those rights. As early as in Fatma Kom 
Nubi Saheb v. Darva Saheb and the Collector of Kadadgi' it was held that 
the Collector’s books are not for the purpose of title and the fact that a per- 
son’s name is so entered did not establish his title or defeat that of any other 
person. This principle has been affirmed later in Nirman Singh v. Lal Rudra 
Partab Narain Singh.2 Moreover, we are not shown any statutory provision 
to the effect that entries in wajib-ul-urz prepared under the M.P. Land Re- 
venue Code, 1954, is conclusive for all purposes and that rights not noted in 
the same cannot be enforced. 

Section 7 of the Madhya Pradesh General Clauses Act provides the conse- 
quences following a repeal of an Act. It says that unless a different intention 
appears, the repeal shall not affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed. In connec- 
tion with such repeals and their effect we may refer to the decision of the 
Supreme Court in The State of Punjab v. Mohar Singh,® where it was said 
(p. 88): 

‘|| Whenever there is a repeal of an enactment, the consequences laid down in section 6 
of the General Clauses Act will follow unless, as the section itself says, a different intention 
appears. In the case of a simple repeal there is scareely any room for expression of a cone 
trary opinion, But when the repeal is followed by fresh legislation on the same subject we 
would undoubtedly have to look to the provisions of the new Act, but only for the purpose of 
determining whether they indicate e different intention. 


1 (1878) 10 B.H.C.R. 187. L.R. 1409. 
2 (1926) L.R. 56 LA. 220, 8.C. 28 Bom. 8 [1955] A.LR. S.C. 84. 
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The line of enquiry would be, not whether the new Act expressly keeps alive old rights 

and liabilities but whether it manifests an intention to destroy them...Section 6 would be appli- 
cable in such cages also unless the new legislation manifests an intention incompatible with or 
contrary to the provisions of the section. Such incompatibility would have to be ascertained 
from a consideration of all the relevant provisions of the new law and the mere absence of 8 
saving clause is by itself not material” 
Jt may truly, therefore, having regard to the effect of the repealing Act, be said 
that a repealing provision is ‘‘merely a scavanger of obsolete and useless pro- 
visions.” The Land Revenue Code replaced the old Acts and applied to all 
tenures and hence the repeal. 

In the present Act there is indeed a saving clause in s. 238. It says that 

“All rules...record-of-rights and other records, rights acquired, liabilities incurred...shall, 

so far as may be, be deemed to have been respectively made...granted, framed, revised, con- 
firmed, acquired...under this Code.” 
Mr. Chandurkar laid some emphasis on the words ‘‘so far as may be” and 
contended that inasmuch as those rights are not expressly kept alive under the 
Code, they cannot be regarded as rights conferred under the Code. Here 
again, it is not possible by mere reference to s. 225 prescribing the contents 
of wajtb-ul-urz to hold that all the rights that the cultivators had got were 
intended to be wiped out. Abolition of Proprietary Rights Act by ss. 38 and 
41(c) conferred on the proprietor rights of ownership and by s. 45 conferred 
occupancy rights to under-tenure holders with all appurtenant rights, and by 
s. 46 conferred the same rights in respect of land held by malik-makbuzas as 
tenants. In order, therefore, to see what are the rights which are continued, one 
must go to substantive provisions in the Code, which conferred rights on tenure 
holders. Rights of ownership and of occupancy are conferred by Chapter XII 
of the Code. Sections 146 and 147 clearly indicate that the rights which were 
conferred on the ex-proprietors and the tenants have been re-affirmed by these 
sections. The other substantive section which relates to the rights of the 
public in Government property is s. 50. It declares what is Government pro- 
perty. This section is worded in terms similar to those in its counterpart, 
8. 37 of the Bombay Land Revenue Code, and it declares the ownership of the 
State over all lands, public roads, bridges, lands, beds of rivers, streams, nalas, 
lakes and tanks including all canals and water-courses, and all rights therein 
which are not properties of persons. (Italics are ours). The scheme of the 
section is simple. All the listed things and all rights in them are declared to 
be the property of the Government which are not the property of persons. 
The underlined qualification applies to things enumerated and also to ‘‘all 
right therein”. It is clear that even subordinate rights in the enumerated 
things could be owned by persons and excluded from the ownership of the 
State if they are owned by others, 

It is open, therefore, to an occupant or tenure-holder under the Code to show 
that he has got a right in the property which belongs to Government on the 
date on which this section came into force. As we have held above, ss. 45, 46 
and 47 did affirm the customary rights which the ex-proprietor and the occu- 
pancy holder enjoyed. Thus, under s.-50 those rights are preserved to them. 
The combined effect, therefore, of the saving clauses, ss. 145 and 146 in Chapter 
XII and s. 50, of the Code, clearly indicates that this right was not intended 
to be taken away by the Land Revenue Code. Indeed, if any such attempt 
had been made, in every possibility it could have invited the objection that the 
provision was ultra vires of the Constitution as no provision for compensa- 
tion had been made. 

Mr. Chandurkar has also argued that no such rights as are claimed can be 
recognised under the C. P. Irrigation Act, 1931. He relies on s. 26 of the 
Act. This section is a vesting section and it vests in the Government all rights 
in the water of ...natural lake... except to the extent to which rights may 
have been acquired in water affected by a notification under s. 27 prior to its 
publication. In the first place, there has been no notification published under 
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s. 27 in respect of the lake and even if it were published all prior rights are 
saved. Section 27 has no application as it only prevents future acquisition of 
rights in the water covered by s. 26 after the notification. This contention 
must also fail. 

It was then contended by Mr. Chandurkar that at least in respect of peti- 
tioners Nos. 1 to 8 we should not give any declaration of rights because a sub- 
stantive suit is pending where they have claimed in the alternative the same 
relief as they are now claiming. A copy of the plaint has been shown to us. 
It shows that the main contention of the plaintiffs therein is that the tank 
continues to vest in them and the State Government has no right to the tank. 
In the alternative the contention is that they are entitled to free water from 
the tank. Though this prayer is made in the plaint, the matter is not elabo- 
rated and there is no indication as to how they claimed the right in question. 
Apart from this, however, the suit is yet at the stage of the objections regard- 
ing the amount of court-fees and one does not know when it will be decided. 
Moreover, the other petitioners are not parties to that suit. As there is sub- 
stantial inter-connection between their rights, we are not prepared to refuse 
to determine the question simply because an alternative prayer is made in the 
plaint which is still in its infancy. 

In view of what we have stated above, we hold that the petitioners have 
rights which have been recorded in the wajtb-ul-urz prepared under s. 47. 

It ig clear, therefore, that the demands made by the State Government for 
irrigation charges in terms of the Irrigation Act are improper. It may be 
mentioned that after taking over possession of the tank the State Government 
has enlarged the tank and spent a large amount approximately rupees twenty 
lakhs, without the consent of the agriculturists. It is impossible then to hold 
that the cultivators are liable to repair such a tank. As the State Govern- 
ment has changed considerably the size and the nature of the tank, it is not 
entitled to collect any charge from any of the petitioners for the use of the 
water according to wajib-ul-urz. Writ to issue in terms of prayers (a) and (b). 

The petition is allowed with costs. 

Petition allowed. 


Before Mr, Justios K. K. Desai and Mr, Justice Ohandrachud, 
THE PIONEER DYEING HOUSE LTD. v. DR. SHANKAR VISHNU 
‘si MARATHE?®, 


Indian Companies Act (VII of 1913), Sec. 153—Compantes Act, 1948 (11 & 12 Geo. 6), Seo. 
206 (1) & (2)—Scheme for reconstruction of company agreed to by majority of share-holdere 
or créedttors—Hatent of jurisdiction of Court in refusing to sanction such scheme. 

Under s. 153 (2) of the Indian Companies Act, 1913, the consent of the majority of 
creditors or share-holders to a scheme does not conclude the issue whether the scheme 
should be sanctioned. The jurisdiction of the Court which is called upon to sanction a 
scheme transcends the mere consideration that a majority of those affected by the scheme 
is willing to submit to the scheme. The creditors of a company may agree to accept a 
fraction of the amount due to them from the company and yet, on considerations of more 
lasting importance, like public or commercial morality, the Court may refuse to accept 
the verdict of the majority, It may also refuse to accept the scheme on the ground that 
it is not reasonable or that it is not feasible or that there is no chance that it will yield to a 
smooth and satisfactory execution, By ‘reasonable’ is generally meant that the errange- 
ment can reasonably be supposed by sensible business people to be for the benefit of the 
class which they represent. The Court will also not sanction the scheme if the facts which 
would have influenced the decision of the majority were not known or disclosed to the 
majority, or if the sponsors of the scheme have misrepresented the true position of the 


*Decided, August 20, 1966. First Appeal No. Tatke, District Judge, Poona, in I, O. Misc» 
788 of 1965, against the order passed by D. G. Application No, 341 of 1952. 
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company. Finally, if the acceptance of the scheme would lead to tho stifling of an inquiry 
into the conduct of the delinquent directors, the Court would be slow to give its sanction 
to the scheme, - Considerations such as those mentioned above must be taken into 
account by a Court before a scheme is sanctioned but in the very nature of things, it is 
not possible to enumerate exhaustively the circumstances which a Court is entitled to take 
into consideration, ` 

In re Alabama, New Orleans, Texas and Pacifico Junction Railway Oo.,! In re English, 
Scottish and Australian Ohartsred Bank,? Dorman, Long & Oo.: In re: South Durham Steel 
and Iron Co.; In re,3 Calicut Bank v. Devani Ammal;* Bharati Central Bank, Ltd., In 
the matter of® and Bengal Bank Lid. v. Suresh Ohakravartty,® referred to. 


Tue facts are stated in the judgment. 


R. Mathalone, with B. A. Desat, for the appellants. 
Marzban Mistry, with Y. 8. Chitale, for the respondents. 


Cuanpracuup J. This is an appeal by the Official Liquidators of a pri- 
vate limited company called ‘‘the Pioneer Dyeing House Limited’’ from the 
judgment of the learned District Judge, Poona, sanctioning a scheme for re- 
construction of the company. The facts leading to this appeal may be stated 
thus: 

In 1941, a partnership firm by the name of ‘‘Pioneer Dyeing House’’ was 
formed for the purpose of dyeing, printing and processing Calico cloth. It 
consisted of three partners, D. B. Phatak, G. G. Ketkar and C. S. Phatak. On 
November 1, 1946, the firm was transformed into a private limited company 
with an authorised capital of Rs. 5,00,000. D. B. Phatak was appointed a 
managing director of the company, while the two other partners, G. G. Ketkar 
and ©. S. Phatak were appointed Directors. On November 10, 1952, a peti- 
tion for winding up of the company was filed by two creditors of the com- 
pany, Harihar Ramkrishna Karandikar and Anandibai Karandikar. On 
February 2, 1954, D. B. Phatak presented a scheme for reconstruction of the 
company, but the attempt to revive the company was given up as the scheme 
could not be worked out. On August 18, 1954, the learned District Judge, 
Poona, ordered the company to be wound up. 

The company had constructed a building called ‘‘Pioneer House’’ on the 
Laxmi Road, Poona. D. B. Phatak, the Managing Director of the company, 
made a claim that the building was of his private ownership and, therefore, 
on June 6, 1955, the Official Liquidators filed Civil Suit No. 835 of 1955 against 
him and another person for a declaration that the building as well as the land 
under it were of the ownership of the company. The trial Court held by its 
judgment dated July 24, 1956, that the building belonged to the company but 
that the land under the building belonged to D. B. Phatak. The Official Liquida- 
tors did not challenge that part of the decree which was against the company 
but D. B. Phatak filed Appeal No. 587 of 1956 in the District Court, Poona, 
to challenge the correctness of the decision that the building belonged to the 
company. By his judgment dated April 24, 1959, the learned Extra-Assistant 
Judge, Poona, dismissed the appeal and confirmed the decree of the trial Court. 
D. B. Phatak filed Second Appeal No. 925 of 1959 in this Court against the 
decree of the District Court, but that appeal was withdrawn during the hear- 
ing of this appeal. 

On November 2, 1957, that is after the trial Court delivered its judgment 
-in Suit No. 835 of 1955, the Official Liquidators filéd a misfeasance summons 
against D. B. Phatak and others on the basis of the finding recorded by the 
trial Court that the managing director was guilty of fraud. That finding 
formed the subject-matter of the second appeal filed by the managing director 
in the High Court, but as stated earlier, the appeal was withdrawn. 


"1 -[1891] 1 Ch, 213. 4 [1940] A.I.R, Mad, 621. 
2 [1893] 3 Ch, 385. 5 [1949] 1 Cal, 127. 
3 [1934] 1 Ch, 635. 6 [1952] ALR. Cal. 133. 
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’ On September 12, 1964, that is more than ten years after the winding up 
order was passed, an application was filed in the District Court, Poona, by five 
persons propounding a scheme under s. 153 of the Indian Companies Act, 1913, 
for the reconstruction of the company. Three of the five sponsors of the 
scheme are creditors of the company, while the two others, Gopal Ganesh 
Ketkar and Achyut Dattatraya Phatak, are the directors of the company. 
Ketkar is a near relative of the managing director, while Achyut Dattatraya 
Phatak is the son of the managing director. Both of them are also said to 
be the creditors of the company. 

Stated briefly, the following proposals are contained in the scheme: 

(a) That the leasehold rights in the vacant plot of about three acres at 
Yerandavana, belonging to the company be sold to two persons, Lieutenant 
Colonel S. S. Pandit and K. D. Joshi for Rs. 1,85,000. 

(b) That the value of the shares held by the shareholders of the company 
be reduced from Rs. 1,47,000 to Rs. 14,700. 

(c) That the ereditors of the company be paid a dividend of twenty-five 
paise from out of the sale proceeds of the vacant plot and from the amount 
of the rent of the ‘‘Pioneer House.’ (The managing director had agreed to 
sell the Pioneer House, Laxmi Road, Poona, to a company called Yeshwant 
Mutual Insurance Company, Limited, taking an earnest of Rs. 47,000. The 
Insurance Company was put in possession of the building by the managing 
director who treated the property as his own. The Insurance Company did 
not want to enforce its rights under the agreement of sale and it was willing 
to pay to the Official Liquidators the sum of Rs. 19,000 and odd which was in 
its hands after the appropriation of Rs. 47,000 paid by it as earnest under the 
agreement of sale. The Official Liquidators had also in their hands a sum of 
about Rs. 24,000 from out of the rent of the ‘‘Pioneer House’’. Thus the 
amount available for distribution amongst the creditors of the company was 
about Rs. 43,000 in addition to the sale proceeds of the vacant plot, amounting 
to Rs. 1,85,000). 

(d) That the company will issue debentures of the value of Rs. 2,02,500 
to the depositors and other creditors of the company in partial satisfaction of 
the amount due to them. The debentures would be repayable at the end of 
ten years and the interest at 74 per cent. per annum could, at the option of 
the company, be capitalised during the first three years. 

(e) That the creditors should forgo twenty-nine paise in a rupee in con- 
sideration of the interest paid by the company on the debentures. 

(£) That D. B. Phatak, the Managing Director of the company, will trans- 
fer the land under the building called ‘‘Pioneer House’’, Laxmi Road, Poona, 
to the company for a consideration of Rs. 47,000 which was already received 
by him from the Yeshwant Mutual Insurance Company Limited under an agree- 
ment of sale. 

(g) That the company should take over the personal debts of D. B. Phatak 
amounting by adjustment to Rs. 1,57,000. A sum of Rs. 70,000 in cash was 
to be paid to the personal creditors of D. B. Phatak. In partial satisfaction of 
the balance of Rs. 87,000, debentures of the value of Rs. 30,000 repayable with- 
in ten years and bearing interest at 74 per cent. per annum were to be issued 
to those creditors. In respect of the amount of Rs. 57,000 which would still 
remain payable to Phatak’s personal creditors, the company was to execute a 
mortgage in their favour for a period of five years bearing interest at 6 per 
cent. per annum. 


On October 23, 1964, the Official Liquidators filed their reply exh. 389 to the 
proposed scheme. They protested against some of the proposals contained in 
the scheme, as for example the proposal that the vacant plot at Yerandavana 
be sold by private treaty and contended that if all the assets of the company 
were sold, it would be possible to pay the creditors and.the depositors fully. 
In the last paragraph of their reply, however, the Official Liquidators stated 
that they would abide by the orders of the Court and their attitude was that 
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they would neither oppose the scheme nor give their consent to it. On the same 
day that the Official Liquidators filed their reply, the learned District Judge 
directed that a meeting of the shareholders and creditors of the company 
be held under the Chairmanship of an advocate called V. R. Phadke for ascer- 
taining their wishes. The Chairman was directed by the District Judge to put 
before the meeting the views of the Liquidators. A separate meeting was 
directed to be held of the shareholders and the creditors of a company called 
the Maharashtra Textiles Limited to which the Pioneer Dyeing House Limited 
owed a debt of Rs. 1,20,000. The Maharashtra Textiles Limited were them- 
selves in liquidation and Mr. J. S. Davar, who is one of the Official Liquidators 
of the Pioneer Dyeing House Limited, was appointed a Liquidator of the 
Maharashtra Textiles Limited also. 

The meetings of the shareholders and the creditors of the Pioneer Dyeing 
House Limited were held on the afternoon of December 13, 1964. The report 
exh, 398 dated January 19, 1965, submitted by the Chairman, V. R. Phadke, 
to the District Court shows that all the nine shareholders of the Pioneer Dye- 
ing House Limited consented to the scheme. The meeting of the depositors 
and the creditors, which was held separately from the meeting of the share- 
holders was attended by 124 persons representing claims of the value of 
Rs. 4,388,004. Thirty-six creditors appeared personally and 88 appeared 
through proxies. Seven creditors representing claims of the value of Rs. 43,345 
opposed the scheme whereas others holding a total claim of Rs. 2,31,399 con- 
sented to the scheme. On the material date, the company held deposits of the 
value of Rs. 5,00,000 and the other debts amounted to Rs. 2,50,000° 

The meetings of the shareholders and the creditors of the Maharashtra Tex- 
tile Limited, which was the largest single creditor of the Pioneer Dyeing House 
Limited, were held separately on January 19, 1965. The report of the Chair- 
man at exh. 248 shows that all the shareholders gave their consent to the 


scheme. In the meeting of the creditors, 13 creditors attended personally and 
23 by proxies. Thirty-five creditors consented to the scheme, whereas one 
creditor opposed the scheme. 

The learned District Judge, Poona, has sanctioned the scheme by his judg- 
ment dated July 29, 1965. He observes that more than 75 per cent. of the 
creditors and depositors of the company had consented to the scheme, that the 
bona fides of the sponsors of the scheme and of those creditors and depositors 
who consented to it were not disputed and that the scheme was conceived in 
the larger interests of the company. Being aggrieved by the judgment, the 
Official Liquidators have filed this appeal. 

The first question which arises in this appeal is whether the Court whose 
sanction is sought to a scheme of reconstruction is bound by the decision of 
the majority of the shareholders and creditors of the company or whether 
it is open to the Court to refuse to sanction a scheme despite the view of the 
majority. The answer to this question can, in our opinion, be found in s. 153 
of the Indian Companies Act, 1913, which governs the present proceedings. 
Section 153 provides by sub-s. (J), in so far as is material, that where a com- 
promise or arrangement is proposed between a company and its creditors or 
its members, the Court may order that a meeting be held of the creditors or the 
members of the company. Sub-section (2) of s. 153 which is to the point 
reads thus: 


“Ifa majority in number representing three-fourths in value of the creditors or class of 
creditors, or members or class of members, as the case may be, present either in person or by a 
proxy at the meeting, agree to any compromise or arrangement, the compromise or arrangement 
shall, if sanctioned by the Court, be binding on all the creditors or the class of creditors, or on 
all the members or class of members, as the case may be, and also on the company, or in the 
cage of a company in the course of being wound up, on the liquidator and contributories of the 
company.” 

It is clear from the language of sub-s. (2) that the Court is not bound to 
accept the view of the majority. Sub-section (2) says that if a certain majority 
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agrees to the compromise or arrangement, the same shall bind the credi- 
tors, members, liquidators and contributories, ‘‘if sanctioned by the Court.’’ 
Sub-section (2), advisedly, does not say that if a certain proportion of the 
ereditors or members agrees to a compromise or arrangement, the Court shall 
sanction the same and thereupon the compromise or arrangement shall bind all 
concerned. Therefore, though the opinion of the creditors or members of the 
company must be given due weight, such an opinion does not conclude the 
question whether the scheme must be accepted. The opinion of the majority 
is only one of the elements in the case, to be considered by the Court which is 
ealled upon to sanction the scheme. 

Mr. Mistry, who appears on behalf of the respondents who propound the 
scheme, did not initially dispute the proposition that the Court may refuse to 
eanction a scheme even if the requisite majority had agreed to adopt it. During 
the closing stages of his argument, however, he contended that though the Court 
may have jurisdiction to go beyond the verdict of the majority, the Court 
would not be justified in refusing to sanction the scheme unless it appeared 
that the consent of the majority was obtained by misrepresentation or by sup- 
pression of material facts. In view of this submission, it becomes necessary to 
examine the authorities cited at the Bar bearing on the question as to what is 
the extent of the jurisdiction of the Court in refusing to sanction a scheme to 
which the majority of the shareholders or creditors have agreed. 

Sub-sections (J) and (2) of s. 206 of the English Companies Act, 1948, are 
exactly ‘similar to sub-ss. (J) and (2) of s. 153 of the Indian Companies Act, 
1918. While dealing with s. 206 of the English Act, it is observed in ‘‘Buckley 
on the Companies Acts’’, 18th edn., p. 409, as follows: 


“In exercising ite power of sanction the Court will see, first, that the provisions of the 
statute have been complied with, secondly, that the class was fairly represented by those who 
attended the meeting and that the statutory majority are acting bona fide and are not coercing 
the minority in order to promote interests adverse to those of the class whom they purport to 
represent, and thirdly, that the arrangement i3 such as an intelligent and honest man, a member 
of the class concerned and acting in respect of his interest, might reasonably approve. 

The Court does not sit merely to see that the majority are acting bona fide and thereupon 
to register the decision of the meeting ; but, at the same time, the Court will be slow to differ 
from the meeting, unless either the class has not been properly consulted, or the meeting has 
not considered the matter with a view to the interests of the class which it ia empowered to 
bind, or some blot is found in the scheme, ” 

A similar statement can be found in Halsbury’s Laws of England, 3rd edn., 
Vol. VI, p. 768, para. 1553. That statement reads thus: 

“ The court must be satisfied that the statutory provisions have been complied with, that 
the classes of creditors or membors have been fairly represented by those who attended, and 
that the statutory majority approving the scheme is acting bona fide in the interest of the class 
it professes to represent, The arrangement must algo be such as a man of business would reason- 
ably approve, and fair and reasonable as regards the different olasses, if any. ” 


In In re Alabama, New Orleans, Texas and Pacific Junction Railway Co,’ a 
petition was filed under s. 2 of the Joint Stock Companies Arrangement Act, 
1870, to obtain the sanction of the Court to a proposed arrangement for com- 
promise between a company and its creditors. The petition was accepted by 
the trial Court and the scheme was sanctioned. Two debenture-holders of the 
company filed an appeal from the decision of the trial Court and that appeal 
was heard by Lindley L.J., Bowen L.J. and Fry L.J. Section 2 of the Joint 
Stock Companies Arrangement Act, 1870, which is reproduced in the judg- 
ment of Lindley L.J. at p. 236 is in material respects similar to sub-s. (2) of 
s. 153 of the Indian Companies Act, 1913, and sub-s. (2) of s. 206 of the English 
Companies Act, 1948. In a passage at p. 238 Lindley L.J. observes as follows: 

* ... what the Court has to do is to see, first of all, that the provisions of that statute have 
been complied with ; and, secondly, that the majority has been acting bona fide. The Court 


1 [1891] 1 Ch, 213. 
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also has to see thatthe minority is not being overridden by & majority having interests of ita own 
clashing with those of the minority whom they seck to coerce. Further than that, the court 
has to look at the scheme and see whether it is one as to which persons acting honestly, and 
viewing the acheme laid before them in the interesta of those whom they represent, take a view 
which can bo reasonably taken by businessmen. The Court must look at the scheme, and see 
whether the Act has been complied with, whether the majority are acting bona fide, and whethor 
they are coercing the minority in order to promote interests adverse to those of the class whom 
they purport to represent; and then see whether the scheme is a reasonable one or whether 
there is any reasonable objection to it, or such an objection to it as that any reasonable man 
might say that he could not approve of it.” 

Bowen L.J. observes at p. 243 as follows: 


“ Then comes the more serious point, whether this is a compromise or arrangement which 
is within either the words of the section or within the true spirit of the legislation ; that is to 
aay, whether the Court has either jurisdiction to sanction it, or ought to sanction it. I do not 
think myself that the point of jurisdiction is worth discussing at much length, becauso every- 
body will agree that a compromise or agreement which has to be sanctioned by the Court must 
be reasonable, and that no arrangement or compromise can be said to be reasonable in which 
you oan get nothing and give up everything; A reasonable compromise must be a compromise 
-which can, by reasonable people conversant with the subject, be regarded as beneficial to those 
on both sides who are making it. Now, I have no doubt at all that it would be improper for the 
Court to allow an arrangement to be forced on any class of oreditors, if the arrangement cannot 
reasonably be supposed by sensible business people to be for the benefit of that class as such, 
otherwise the sanction of the Court would be a sanction to what would be a scheme of confiscation, 
The object of this section is not confiscation, It is not that one person should be a victim, and 
that the rest of the body should feast upon his rights, Its object is to enable compromises to be 
made which are for the common benefit of the creditors as creditors, or for the common benefit 
of some class of creditors as such,” 


At p. 245 Bowen L.J. further observes: 


“ But the Court bas other things to consider before sanctioning a scheme which may injure 
persons who hold property and which is being enforced by a majority upon a minority. It is 
not, as it seems to me, at all compulsory upon the Court to register the decrees of a meeting 
simply because three-fourths in value of the moeting have given that assent which the statute 
renders & condition procedent to the jurisdiction of the Court. The court has still to consider 
the circumstances, ” 

Fry L.J. expressed the same view in the following words (p. 247): 

“Then the next inquiry is—Under what circumstances is the Court to sanction a resolution 
which has been passed approving of a compromise or arrangement ? I shall not attempt to 
define what elements may enter into the consideration of the Court boyond thie, that I do not 
doubt for a moment that the Court is bound to ascertain that all the conditions required by the 
statute have been complied with ; it is bound to be satisfied that the proposition was made in 
good faith; and, further, it must be satiafied that the proposal was at least so far fair and 
reasonable, as that an intelligent and honest man, who is a member of that class, and acting 
alone in respect of his interest as such a member, might approve of it. What other circumstances 
the Court may take into consideration I will not attempt to forecast.” 

In In re English Scottish and Australian Chartered Bank,? during the wind- 
ing up proceedings of a chartered banking company a scheme of reconstruc- 
tion was proposed under which a new bank was to be established which would 
defray some of the Habilities of the old bank. The scheme was accepted by 
the trial Court and the appeal filed against that decision was heard by a Bench 
consisting of Lindley L.J., Lopes L.J. and A. L. Smith L.J. In this case also 
s. 2 of the Joint Stock Companies Arrangement Act of 1870 fell to be consider- 
ed and the question for decision was whether the Court was bound to sanction 
the scheme of reconstruction for the mere reason that the statutory majority 
had agreed to it. Lindley L.J. adhered to the view expressed by him in the 
Alabama case and contented himself by reproducing passages from his own’ 


2 [1893] 8 Ch. 385, 
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judgment and from the judgment of Fry L.J. in that case. After reproduc- 
ing the passages, Lindley L.J. observes as follows (p. 408): 

“... Now, it is quite obvious from the language of the Act and from the mode in which it 
has been interpreted, that the Court does not simply register the resolution come to by the 
creditors or the shareholders, as the case may be. If the creditors are acting on sufficient 
information and with time to consider what they are about, and are acting honestly, they aro, 
I apprehend, much better judges of what is to their commercial advantage than the Court can 
be. I do not say it is conclusive, because there might be some blot in a scheme which had 
passed that had been unobserved and which was pointed out later. 

While, therefore, I protest that we are not to register their decisions, but to soe that they 
have been properly convened and have been properly consulted, and have considered the matter 
from a proper point of view, that is, with a view to the interest of the class to which they 
belong and are empowered to bind, the Court ought to be slow to differ from them. It should 
do so without hesitation if there is anything wrong ; but it ought not to do so, in my judgment, 
unless something is brought to the attention of the Court to show that thero has been some material 
oversight or miscarriage, ” 


Lopes, L.J. observes in his judgment at page 414 thus: 

“Jit is not sufficient for the Court to ascertain that the statutory conditions havo been 
complied with ; the Court must go further than that, and be satisfied that the statutory majority 
which are to bind the dissentient minority have acted bona fide, that they have not acted adversely 
to those whom they professed to represent, and, lastly, that tho arrangement contemplated 
is a reasonable arrangement, such as that which a man of business would reasonably approvo, 
With regard to the word ‘reasonably ’ it must always be borne in mind the word ‘reasonably ’ is 
a relative term; it means reasonably with regard to the particular circumstances of the case, 
What is reasonable in one case might be unreasonable in another, The reasonableness must 
be always regarded with reference to other alternatives. ” 

In Dorman, Long & Oo., In re: South Durham Steel and Iron Co., In re, 
two petitions were filed under s. 153 of the English Companies Act, 1929, 
which, in all material respects, corresponds to s. 153 of the Indian Companies 
Act, 1913. Maugham J. who dealt with the petitions says at the outset of his 
judgment that it was plain that the duties of the Court under s. 153 are two- 


fold (p. 655): 


“...The first is to seo that the resolutions are passed by the statutory majority in valuo and 
number, in accordance with s. 153, sub-s. 2, at a meeting or meetings duly convened and held, 
Upon that depends the jurisdiction of the Court to confirm the scheme. The othor duty isin the 
nature of a discretionary power, and it has been the subject of two decisions in the Court of 
Appeal the first being the case of In ro Alabama, New Orleans, Texas and Pacifio Junction 
Ry. Oo. and the second case of In re English, Scottish, and Australian Chartered Bank,” 


Maugham J. then proceeds to deal with the views expressed in the Alabama 
case and observes that Lindley L.J.-did not probably intend to convey what 
he meant in saying in ‘‘a judgment which had not been reserved’’ that (p. 655) : 

“The Court must look at the scheme, and see... whether the scheme is a reasonable one 
or whether there is any reasonable objection to it, or such an objection to it as that any reason- 
able man might say that he could not approve of it.” 

Maugham J. preferred the language used by Bowen L.J. to the following 
effect, as representing the view of the Court of Appeal (p. 656) : 

“í A reasonable compromise must be a compromise which can, by reasonable people conver- 
sant with the subject, be regarded as beneficial to those on both sides who are making it,’ and 
he added, to explain that, ‘... it would be improper for the Court to allow an arrangoment to be 
forced on any class of creditors, if the arrangement cannot reasonably be supposed by sensible 
business people to be for the benefit of that class as such’, ” 

Maugham J. also cites with approval the following passage from the judgment 
of Fry L.J. in the Alabama case (p. 656): 


“t... the Court... must be satisfied that the proposal was at least so far fair and reasonable, 


3 [1934] 1 Ch, 835. 
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aa that an intelligent and honest man, who is a member of that class, and acting alone in respect 
of his interest as such a member, might approve of it’. ” 


After reviewing the decisions in the Alabama case and the Chartered Bank 
case, Maugham J. expressed his conclusion at p. 657 thus: 


“...what I have to see is whether the proposal is such that an intelligent and honest man, 
a member of the class concerned and acting in respect of his interest, might reasonably approve. ” 


Turning to Indian decisions, the one reported in Calicut Bank v. Devani 
Ammal+ takes the view that the fact that shareholders and creditors of a com- 
pany have approved a scheme of compromise as contemplated by s. 153 of the 
Indian Companies Act does not mean that the Court is bound to accept the 
scheme. Leach C.J., who delivered the judgment of the Division Bench, says 
(p. 622) ; 

“Tt is the Court’s duty to examine the proposals...but there may be more important 
considerations,” 


It was held in that case that the position of the company was misrepresented 
in the meeting of the shareholders and creditors of the company and, therefore, 
the view of the majority could not be accepted. It was further held that even 
if the resolutions passed by the shareholders and creditors had been passed 
after a disclosure of the true position, the scheme could not be accepted, be- 
cause, amongst other things, the company was hopelessly insolvent. 

“Bharati Central Bank Lid. In the matter of,’’® is the decision of a single 
Judge who held that in sanctioning a scheme of arrangement under s. 153, 
the Court is not bound to follow the decision of the creditors and shareholders 
approving the scheme. It must be satisfied that the provisions of the Act have 
been complied with, that the scheme is a reasonable and workable one, that 
the creditors and shareholders had sufficient information with regard to the 
affairs of the company before approving the scheme, that the creditors and 
shareholders acted in good faith in approving the scheme and that there are 
no considerations of public interest which would override the decision of the 
creditors and shareholders. In support of this decision, the learned Judge 
relies on the judgments of Lindley L.J. in the Alabama case and the Chartered 
Bank case. The scheme which was approved by the creditors was rejected by the 
learned Judge on the ground that it was not practical, that its success was 
highly problematical, that it was not reasonable and to sanction the scheme 
was to stifle all inquiry into the conduct of the management and the Managing 
Director by putting a premium on what may eventually be commercial 
immorality. 

In Bengal Bank Ltd. v. Suresh Chakravartty® a Division Bench rejected a 
scheme on the view that though the agreement of the majority as required by 
s. 153(2) is a pre-requisite for confirmation of the scheme by the Court, it 
will not sanction the scheme, merely because the scheme has been approved 
by the requisite majority. In sanctioning a scheme, the Court must see that 
it is reasonable and practical and its function does not end with ensuring that 
the majority is acting bona fide. A word of caution is uttered in the judgment 
by saying that the Court should be slow to differ from the view of the majority 
unless either the class has not been properly consulted or the meeting has 
not considered the matter with a view to the interest of the class which it is 
empowered to bind, or some blot is found in the scheme. In support of this 
view, reliance is placed by the learned Judges on the passage from ‘‘Buckley 
on the Companies Acts’’, which we have cited above. 

On a review of these authorities and from the provisions in s. 153(2) of the 
Indian Companies Act, 1913, it seems to us clear that the consent of the majo- 
rity of creditors or shareholders to a scheme does not conclude the issue whether 
the scheme should be sanctioned. The jurisdiction of the Court which is called 
upon to sanction a scheme transcends the mere consideration that a majority 


4 [1940] A.I.R. Mad. 621. 6 [1962] A.L.R. Cal. 133. 
5 [1949] I Cal. 127. 
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of those affected by the scheme is willing to submit to the scheme. The eredi- 
tors of a company may agree to accept a fraction of the amount due to them 
from the company and yet, on considerations of more lasting importance, like 
publie or commercial morality, the Court may refuse to accept the verdict 
of the majority. It may also refuse to accept the scheme on the ground that 
it is not reasonable or that it is not feasible or that there is no chance that 
it will yield to a smooth and satisfactory execution. By ‘reasonable’ is gene- 
rally meant that the arrangement can reasonably be supposed by sensible 
business people to be for the benefit of the class which they represent. The 
Court will also not sanction the scheme if the facts which would have influ- 
enced the decision of the majority were not known or disclosed to the majority, 
or if the sponsors of the scheme have misrepresented the true position of the 
company. Finally, if the acceptance of the scheme would lead to the stifling 
of an inquiry into the conduct of the delinquent directors, the Court would 
be slow to give its sanction to the scheme. Considerations such as those men- 
tioned above must be taken into account by a Court before a scheme is sanc- 
tioned but in the very nature of things, it is not possibe to enumerate exhaus- 
tively the cireumstances which a Court is entitled to take into consideration. 


In our opinion, therefore, there is no substance in the submission of Mr. 
Mistry that the decision of the majority must necessarily lead to the inference 
that the scheme is for the benefit of that class which was represented in the 
statutory meeting. It is undoubtedly true that the verdict of the majority 
must be given due weight, because implicit in that verdict is the inference that 
those whose interests are likely to be affected by the scheme are willing to 
submit to it. As we have, however, stated earlier, the view of the majority is 
but one element in the case, though a very important one, which must be taken 
into account in sanctioning the scheme. The view of the majority is not decisive. 


We must now turn to the more important clauses of the scheme in order 
to show why the scheme cannot be sanctioned. A scheme of reconstruction of 
a company which is ordered to be wound up must postulate that on some rea- 
sonable hypothesis it is possible to revive the business of the company. The 
assets of this company are so meagre and its liabilities so large that it is in a 
state of hopeless insolvency. From that state it would, in our opinion, be 
impossible to resuscitate it. Mr. Mistry has submitted to us two statements 
as regards the position of the ecompany—one under the scheme and another, 
without the scheme. The statement prepared by Mr. Mistry as reflecting the 
position of the company under the scheme is open to certain objections, but 
even assuming that it truly reflects the financial position of the company, it 
is clear that the company is wholly insolvent. According to the statement 
submitted by Mr. Mistry, the company will have assets of the value of 
Rs. 6,738,000 and liabilities amounting to Rs. 7,24,500, under the scheme. It 
js difficult to see how the company is going to function without any running 
capital and without any liquid assets. We must also mention that the liabi- 
lities shown in the statements tendered before us by Mr. Mistry ignore many 
other liabilities which the company shall have to meet. For example, the 
arrears of tax have been shown in the statement at Rs. 32,000 when, in fact, 
the company will have to pay a much larger amount under that head. If the 
building on the Laxmi Road belongs to the company, and that is the decision 
in the suit filed by the Liquidators against the Managing Directors, the com- 
pany will have to pay income-tax on the monthly rent received during the course 
of the last many years. The managing director had made an unfounded claim 
that the building belonged to him and the rent was not taxed in his hands, 
because it is said that his income was less than the minimum taxable. 


The total debts of the company can be taken roughly at Rs. 7,44,000. If the 
personal debts of the managing director amounting to Rs. 1,57,000 which under 
the scheme are passed on to the company are added to it, the total liability of 
the company would come to Rs. 9,01,000. About Rs. 1,20,000 were paid by the 


270 THY BOMBAY LAW REPORTER. (VoL. LXIX. 


Liquidators as interim dividend and, therefore, a sum of Rs. 7,81,000 is still 
due from the company by way of debts. 

As against these debts, the assets of the company consist of a vacant plot 
of three acres which under the scheme is to be sold for Rs. 1,85,000, another 
plot of three acres which yields a monthly rent of Rs. 2,100, a building on the 
Laxmi Road which yields an income of Rs. 1,300 per month and about Rs. 43,000 
which are lying to the credit of the company as rent of the building on the 
Laxmi Road. 

Under clayse (f) of the scheme, Rs. 1,87,000 would have to be paid to the 
creditors in partial satisfaction of their dues at 25 paise in a rupee. ‘The 
sale proceeds, therefore, of the three acres of land at Yerandavana shall have 
been used for the purpose of paying debts partially. Under clause (g) of the 
scheme debentures of the value of Rs. 2,02,500 bearing interest at 74 per cent. 
per annum are to be issued in favour of the creditors. The interest on the 
debentures alone would come to Rs. 16,000 per annum. Under clause (i) (a) 
of the scheme, a cash amount of Rs. 70,000 is required to be paid to the so- 
called secured creditors of the Managing Director. The sum of Rs. 43,000 
which is lying to the credit of the company as rent of the Laxmi Road property 
can be used to meet this liability but a balance of Rs. 27,000 will still remain 
outstanding against the company. 

Under clause (i)(b) of the scheme, debentures of the value of Rs. 30, 000 
bearing interest at 74 per cent. per annum are to be issued in favour of the 
personal creditors of the Managing Director. The interest on these debentures 
will come to Rs. 2,250 per year. Under the same clause a mortgage is to be 
created in favour of some of the creditors of the Managing Director, in the 
sum of Rs. 57,000, with interest at 6 per cent. per annum. The interest on 
the mortgage will come to Rs. 3,420 per year. 

The first question which one might consider is from where will the company 
pay even the interest to the secured creditors. The interest payable to the 
two classes of debentures holders and the mortgagees comes to Rs. 21,670 per 
year. The only scurce of income to the company today is the rent of Rs. 2,100 
per month from the three acres of plot which is in the possession of two com4 
panies called the Bajaj Electricals Limited and the Lunar Caustics Limited 
and the rent of Rs. 1,300 per month from the Pioneer House at Laxmi Road, 
Poona. Excluding four months’ rent for taxes, repairs and outgoings, the 
company will receive a sum of Rs. 27,200 per year by way of rent. The best 
part of this amount shall have to be utilised for paying the interest on the 
debentures and the mortgages, with the result that the company will not be 
left with any capital to carry on its business. It is urged by Mr. Mistry that 
under the scheme, the company would issue fresh shares for subscription by 
the public and the public may come forth to buy the shares. This possibility 
seems to us far too optimistic. A company which has gone in liquidation, 
which for over ten years is unable to meet its obligations and whose affairs are 
in such a sad state is hardly likely to attract fresh capital. The possibility, 
therefore, that the company may be able to raise capital for its business must 
be excluded. Therefore, if the scheme is accepted, all that can happen is that 
the evil day will be postponed. We see no justification for prolonging the ago- 
nies of the creditors any more. It seems to us certain that even if the scheme 
is accepted, the company will have to face a fresh challenge to its solvency 
within a short time. 

The second reason why the scheme cannot be sanctioned is that its object 
appears to us to be to cover the deeds of delinquent directors. In Civil Suit 
No. 835 of 1955 which was filed by the Official Liquidators against the Man- 
aging Director and another person for a declaration that the building called 
‘Pioneer House’ on the Laxmi Road, Poona, is of the ownership of the com- 
pany, the trial Court held that the Managing Director had made a false claim 
to the building, that he had manipulated accounts to suit his convenience and 
that he had not acted in the best interest of the company. The decree of the 
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trial Court was confirmed in appeal by the Extra Assistant Judge, Poona, who 
also held that the Managing Director was guilty of fraud. The Managing 
Director had filed an appeal in this Court from the judgment of the learned 
Extra Assistant Judge, being Second Appeal No. 925 of 1959, but that appeal 
was withdrawn during the hearing of this appeal. We explained to the learned 
counsel appearing for the managing director that the withdrawal of the appeal 
will not efface the finding of fraud, but counsel stated that he was conscious 
of that position but had advised his client that it was not in his interest to 
prosecute the appeal. If the scheme is sanctioned, the winding up order will 
stand set aside, the liquidators will be discharged, there will be none to pro- 
secute the misfeasance summons against the erring directors and the assets 
of the company will once again fall into the hands of persons whose rectitude 
is under a cloud. That cannot be permitted under the cloak of a scheme of 
reconstruction. 

The third reason why the scheme cannot be sanctioned is that it provides by 
clause (i)(a) that the personal debts of the managing director, amounting to 
Rs. 1,57,000 should be taken over by the company. It seems to us utterly 
unreasonable that the company should undertake to discharge the personal lia- 
bilities of the managing director, While justifying this provision, the scheme 
resorts to some mathematics and a little logic both of which are fictitious. In 
fact, the adoption of such a provision by the creditors shows that they gave 
their consent to the scheme without appreciating its real implications. In the 
language of the decision in the Alabama case, this part of the arrangement 
is not such as men of business would reasonably approve. 

We would like to draw attention to a few other provisions of the scheme 
which appear to us unreasonable and impractical. Under clause (d) of the 
scheme, the vacant plot at Yerandavana measuring about three acres is re- 
quired to be sold by private treaty for a sum of Rs. 1,85,000. We see no 
reason why the property should be sold privately. Public offers have never 
been invited for the sale of this property and not even a formal valuation of 
the property has been made. The decision, therefore, that the property should 
be sold at Rs. 1,85,000 strikes us as arbitrary and unreasonable. The location 
of the property, its extent and its potentialities indicate that the property is 
capable of fetching a much higher price. 

Under the earlier part of clause (i)(a) of the scheme, the managing direc- 
tor agrees to transfer the land under the building ‘Pioneer House’, to the 
company for a consideration of Rs. 47,000. It is difficult to appreciate that 
men of business knowing their interest would agree to such a provision, The 
managing director had made a false claim to the building which belongs to 
the company. He agreed to sell the building to Yeshwant Mutual Insurance 
Company Limited and took as earnest of Rs. 47,000 from them. He put the 
Insurance Company in possession and during the course of the last few years 
that company has recovered by way of rent an amount larger than the one 
which it had paid by way of earnest. The Insurance Company has been taken 
over by the Life Insurance Corporation of India which has very properly taken 
the view it will not enforce the agreement of sale. It is content that the 
amount paid by way of earnest has already been recovered in the shape of 
rent. It would be clear from these facts that the managing director has wrongly 
appropriated to himself the sum of Rs. 47,000. It, therefore, seems to us 
strange that he should be said to have transferred the land to the company 
for a consideration of Rs. 47,000. The company today is in possession of the 
building as well as the land and whatever may be the complications arising 
out of the dual ownership of the building and the land, the company could 
not be dispossessed, save through a proper action. 

Finally, as we have stated earlier, the object of a scheme of reconstruction 
must be to enable the company to tide over a temporary difficulty and re- 
establish its business. This company has not only large liabilities and meagre 
assets but as matters stand today it has neither a place to carry on its busi- 
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ness nor the equipment with which to conduct it. The company owns six 
acres of land, three acres from out of which are to be sold under the scheme. 
The remaining three acres are in the possession of the Bajaj Electricals Limited 
and the Lunar Caustics Limited. The building on the Laxmi Road is mostly in 
the possession of tenants and, besides, the company will not be able to do its 
business in the building. That is about the place of business. As regards the 
machinery and equipment, the entire machinery which belonged to the com- 
pany and with which it used to conduct its business has been sold by the 
liquidators for Rs. 1,20,000. It is from this amount that the liquidators had 
paid an interim dividend of 19 paise to the creditors. If the company has to 
start its business afresh, it will have to find a place first which in Poona is 
neither easy nor cheap to obtain and it will then have to buy the equipment 
and the machinery for which a considerable amount would have to be expended. 


Mr. Mistry says that the business of dyeing and printing cloth which the 
company used to do does not require a large capital or an expensive machinery. 
It is not possible to agree with this submission. The balance sheet of the com- 
pany at exh. 84 would show that in 1950 it had stock in hand worth about 
Rs. 92,000 and in 1951, the stock-in-hand was worth about Rs. 61,000. Dyes 
and Chemicals in the respective years were of the value of Rs. 52,000 and 
Rs. 40,000. As stated earlier, the company has hardly any means to pay the 
interest on the outstanding debts. It seems to us impossible that it will be 
able to raise any amount for the purchase of the equipment and the machinery 
needed for its business. The scheme is so unrealistic and impractical that it 
does not even attempt to visualise where and with what equipment the company 
will do its business. 


We will only cite one more reason why the scheme should not be sanctioned. 
That reason is by no means the least important. After the trial Court decided 
Suit No. 835 of 1955 in respect of the building at Laxmi Road, the Official 
Liquidators filed a misfeasance summons on November 2, 1957, against the 
managing director and three other directors of the company. The misfeasance 
summons was stayed during the pendency of the second appeal filed by the 
Managing Director in this Court. The fact that the misfeasance proceedings 
were taken against the directors of the company is not shown to have been 
disclosed to the shareholders and creditors of the company. While consider- 
ing the scheme, it was highly relevant whether the conduct of the Managing 
Director and the other directors was such that the fate of the company could 
be put in their hands. If the creditors were told that a Court of law had held 
that the Managing Director was guilty of fraud as against the company and 
if they were further told that misfeasance proceedings were taken against the 
Directors, their decision on the approval of the scheme could have been easily 
otherwise. 


It is urged by Mr. Mistry that it was the duty of the Official Liquida- 
tors to disclose to the creditors and the shareholders that misfeasance proceed- 
ings were taken against the directors. The question, in our opinion, is not 
who is to blame for the non-disclosure of such an important fact, but the 
question is whether material facts were before the shareholders and creditors 
who had met to consider the scheme. We are not surprised that the sponsors 
of the scheme did not disclose to the meeting that misfeasance proceedings were 
pending, because two of the sponsors of the scheme, Gopal Ganesh Ketkar, 
and Achyut Dattatraya Phatak figure as delinquent directors in those pro- 
ceedings. The managing director of the company against whom also misfea- 
sance proceedings are taken is the father of Achyut Dattatraya Phatak. It 
seems to us clear that if the creditors and shareholders were apprised that 
misfeasance proceedings were taken against the directors of the company, they 
would not have approved the scheme under which the affairs of the company 
are once again relegated into the hands of the self-same directors. 


1966.] PIONEER DYEING ETC. LTD. V. DR, SHANKAR (4.C.3.)—COhandrachud J. 278 


; For these reasons, we are of the view that the learned District Judge was 
in error in giving his sanction to the scheme. We accordingly allow the appeal 
and direct that winding up proceedings will continue. : 

The' respondents will pay to the Liquidators the costs of this appeal and of 
the proceedings in the District Court. 

Receiver will stand discharged. A 

Rule in Civil Application No. 2793 of 1965 stands discharged with costs. 


Appeal allowed. 


Before Mr, Justice K. K. Desai and Mr. Justice Chandrachud, 
K. K. KHADILKAR v. THE INDIAN HUME PIPE CO. LTD.* 


Industrial Disputss Act (XIV of 1947), Secs. 36, 11—Industrial Disputes (Bombay Rules) 1956. 
Rulé 32—Otvil Procedure Code (Act V of 1908), O.III, rr. 1, 2—Indian Contract Act (IX of 
1872), Chap, X—Whether s, 36 (2) of Industrial Disputes Act exhaustive of rights of employer 
to be represented—Object of 3. 36 (2). 


Clauses (a), (b) and (c) of sub-s, (2) of s. 36 of the Industrial Disputes Act, 1947, are not 
exhaustive of the rights of an employer to be represented in a proceeding under the Aot. 
It is, therefore, open to an employer to seek to be represented in a proceeding under the 
Act by a person other than those mentioned in cls, (a), (b) and (c) of s. 36 (2) of the Aot. 
The exercise of this right is however subject to the discretion of the Authority concerned to 
deny to a particular person the right of audience, This discretion which flows from a, 11 of 
the Act, which gives to the Tribunal the right to regulate its procedure must be used judicially, 

The object of s. 36 (2) of the Act isto create a right in an employer to be represented by a 
class of persons and not to restrict the right of representation to the classes enumerated. 

The fundamental principle of natural justice is not. that a litigant shall be heard in person, 
but that his cause shall be heard and that no order affecting his rights shall be passed unless 
an opportunity is afforded to him to show cause why such an order should not be passed. 

Duduwala & Co, v, Industrial Tribunal,) dissented from. 
Printers (Mys.) Pri, Ltd. v. P.O., Labour Couri? and Behar Journals v. H. K. Ohoudhurs,* 
not agreed with, 
Alembic Chemical Works, Lid, v. Vyas,‘ agreed with, 
Bigin Mills Oo., Lid., Kanpur v, The Suti Mill Mazdoor Union, Kanpur’, approved, 
Kanpur Hosiery Workers’ Union v. J, K. Hosiery Factory, Kanpur,’ disapproved, 

In re Godinho’, Collier v. Sir William Hicks, Mulchand Gulabchand v, Mukund,’ Jackson 
& Oo, v. Napper: In ro Schmidts’ Trade Mark’, The Queen v. Assessment Commities of Saint 
Mary Abbotis, Kensington, Aswin Shambhuprasad v. National Rayon Corp, Iad., Harchand 
Ray Gobordon Das v. B. N. Ry. Oo., In re, Eastern Tavoy Minerale OCorpn. and 
Thayarmmal v.. Kuppuswami Naidu, referred to, 


Tue facts are stated in the judgment. 


Y. 8. Chitale, for the petitioner. 
N. V. Phadke, with P. Ramaswamy, for respondent No. 1. 


CHANDRAOHUD J. An industrial dispute between the Indian Hume Pipe 
Company Limited and its workmen has been referred by the State Government 
to the Industrial Tribunal under s. 19(/)(d) of the Industrial Disputes Act, 
1947, hereinafter called ‘‘the Act.” One Mr. K. S. Mehta sought to represent 
the company in the proceedings before the Tribunal but the workmen objected 
to his appearance on the ground that in view of the restrictive provisions of 

*Decided, August 22, 1966. Special Civil 8 (1831-32) 2 B. & A. 663, 


Application No. 968 of 1966. 9 (1951) 54 Bom. L.R., 285, 
-1 [1958] A.LR, Raj. 20. 10 (1886) 36 Ch, D. 162. 
` 2- [1980] A.LR. Mys. 44. 11 [1891] 1 Q.B. 378. 
3 [1964] A.I:R. Pat. 532. 12 (1954) 57 Bom. L.R. 209. 
,4 (1953) 56 Bom. L.R. 917. 13 [1916] A.LR. Cal. 181. 
5 [1951] 1 L.L.J. 184. 14 [1934] A.I.R. Cal. 563. 
“6 [19052] 1 L.L.J.-384. 15 [1937] ALR, Mad. 987. . 
7 (1933) 36 Bom. L.R. 1, : 
L. 
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g. 36(2) of the Act he could not represent the company. The Tribunal has 
overruled the objection and being aggrieved thereby, the workmen have filed 
this petition under art. 227 of the Constitution. 

K. S. Mehta was working as the Personnel Officer of the company till July 
1, 1955, when he resigned from that post. He is a lawyer by qualification being 
a graduate in law; but not being enrolled as an advocate, he is not, in a true 
sense, a legal practitioner. Te, however, frequently represents the Indian 
Hume Pipe Company before the Tribunals constituted under the Act, in pur- 
suance of what is clearly a long and uniform practice. He holds a contract 
with the company under which he receives a monthly payment of Rs. 1,000 in 
consideration of the legal advice he tenders to it. In addition, the company 
pays him fixed fees for appearance in legal proceedings. In this reference, 
he claims the right to represent the company under a powcr-ofattorney exe- 
cuted by it in his favour authorising him, amongst other things, to conduct 
and defend legal proceedings and to represent the company before judicial or 
quasi-judicial authorities. 

The power-of-attorney executed by the company in favour of Mr. Mehta 
clearly constitutes him its agent to represent it in the dispute before the In- 
dustrial Tribunal. The question, therefore, is not of the construction of that 
power. The question is whether, despite the power, Mr. Mehta has no right 
to represent the company in-view of the provisions contained in s. 36(2) of 
the Act. Section 36 of the Act which, as its marginal note suggests, deals 
with the ‘‘Representation of parties’’, reads thus. 


“36. Representation of parties.—(1) A workman who is a party to a dispute shall be entitled 
to be represented in any proceeding under this Act by— 

(a) an officer of a registered trade union of which he is a member; 

(b) an officer of a federation of trade unions to which the trade union referred to in clause 
(a) is affiliated; 

(c) where the worker is not a member of any trade union, by an officer of any trade union 
connected with, or by apy other workman employed in, the industry in which the worker is 
employed and authorised in such manner as may be prescribed. 

(2) An employer who is a party to o dispute shall be entitled to be represented in any 
proceedings under this Act by— 

(a) an officer of an association of employers of which he is a member; 

(b) an officer of a federation of associations of employers to which the association referred 
to in clause (a) is affiliated; 

(c) where the employer is not a member of any association of employers, by an officer of 
any association of employers connected with, or by any other employer engaged in, the industry 
in which the employer is engaged and authorised in such manner as may be prescribed. 

(3) No party ta a dispute shall be entitled to be represented by a legal practitioner in any 
conciliation proceedings under this Act or in any proceedings before a Court. 

(4) In any proceeding before a Labour Court, Tribunal or National Tribunal, a party to a 

dispute may be represented by a legal practitioner with the consent of the other parties to the 
proceeding and with the leave of the Labour Court, Tribunal or National Tribunal, as the case 
may be,” 
It is urged by Mr. Chitale, who appears on behalf of the workmen, that s. 36(2) 
is exhaustive as regards the right of an employer to be represented in a pro- 
ceeding under the Act and therefore, only those persons who fall under any of 
the three clauses of s. 36(2) are entitled to represent an employer in a proceed- 
ing under the Act. 

We find it difficult to accept this submission. In the first place, the language 
used in s. 86 is not the language which is ordinarily used in expressing a res- 
triction on a right, but the language is one by which a right is extended or a 
particular person is enabled to act in a particular manner. The opening 
words of sub-s. (3) of s. 36 speak of an employer being ‘‘entitled to be 
represented?” in a proceeding under the Act. The words of sub-s. (2) 
of that section similarly refer to a workman being ‘‘entitled to be re- 
presented’? in a proceeding under the Act. When law says that a work- 
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man or an employer would be ‘‘entitled to be represented’’ in a particular 
manner, it is difficult to hold that the right of the workman or the employer to 
be represented in a proceeding must be restricted to the circumstances enume- 
rated in the provision. If the provision as regards the right of representation 
were intended to be exhaustive, it would have been easy enough to express such 
an intention by appropriate language. For example, such an intention could have 
been adequately expressed by providing that a workman or an employer shall 
be entitled to be represented in a proceeding under the Act by the persons 
mentioned in cls. (a), (b) and (c) and by no one else. This intention could 
have been expressed by deleting the words ‘‘be entitled to’’ in the opening part 
of sub-ss. (J) and (2) of s. 36. If these words are deleted, subs. (2), for 
example, will read to say that an employer who is a party to a dispute shall be 
represented in any proceeding under the Act by the persons mentioned in cls. 
(a), (b) and (c). On a plain reading of the section, therefore, we are of the 
opinion that els. (a), (b) and (c) of sub-s. (2) are not exhaustive of the rights 
of an employer to be represented in a proceeding under the Act. It is open to 
the employer to be represented by any of the persons mentioned in els. (a), (b) 
and (c) of sub-8. (2) of s. 36 but if this is for any reason not feasible or con- 
venient, it would be open to the employer to be represented in a proceeding 
under the Act in any other lawful manner. It may be that under any other 
law or under the rules governing the procedure of the Courts and Tribunals 
constituted under the Act a particular method of representation is excluded. 
In that event, the right of an employer to be represented in that manner shall 
have been taken away. But apart from such cases, it would be open to the 
employer to be represented in a proceeding under the Act in a manner other 
than that specified in cls. (a), (b) and (c) of subs. (2) of s. 36. 


The second reason why s. 36(2) is, in our opinion, not exhaustive is that quite 
obviously, it does not exhaust all the categories of representation. An employer 
for example is unquestionably entitled to appear in person if he has a physical 
personality, but such a right is not included in the three clauses of sub-s. (2). 
If the undisputed right of an employer to appear in person in cases in which 
he can so appear is not included in sub-s. (2), it must follow that the three 
clauses of that sub-section are not exhaustive as regards the manner in which 
an employer can be represented in a proceeding under the Act. It is urged 
by Mr. Chitale that the section does not purport to deal with the right of a 
litigant to appear in person and therefore, the sub-section can be construed to 
be exhaustive of circumstances in which an employer can be represented other- 
wise than by personal appearance. This mode of construction does not appeal 
to us. Such a method pre-supposes, in the first place, that when the Legislature 
says that a person shall be entitled to be represented in a particular 
manner the Court must presume that the intention of the Legislature 
was to exhaust all categories of representation. Secondly, the argument assumes 
that though the Legislature intended to make the provision exhaustive and 
though it was aware that the right of a litigant to appear in person is an im- 
portant right, it did not think it necessary to include such a right in any of 
the categories of representation which are said to exhaust the right of an 
employer to be represented in a proceeding under the Act. In our opinion, 
the exclusion from sub-s. (2) of the right of an employer to appear in person 
in cases in which he can so appear shows that sub-s. (2) is not exhaustive of 
the right of an employer to be represented in a proceeding under the Act. 


‘If the construction suggested by Mr. Chitale is put on sub-s. (2) one would 
be compelled to hold that sub-s. (2) takes away, by implication, the right of 
an employer to appear in person. In fact, a similar construction shall also 
have to be placed on sub-s. (1), the words of the two sections being identical. 
It would, in our opinion, be wholly wrong to construe these sub-sections so as 
to lead to the result that a valuable right of a workman or an employer to 
appear in person is excluded by implication, Normally, rights are not per- 
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mitted to be excluded by implication and, therefore, it would not be proper to 
hold that the provisions of sub-s. (2) are restrictive. 

Strange results would follow if the construction canvassed by the counsel 
were accepted. Let us take the facts of the case before us and work ‘out the 
rights of respondent No. 1 which is incorporated under the Indian Companies 
Act. An incorporated company is not a physical entity and therefore, it can- 
not appear in person. It can only appear through the medium of a counsel 
or some other representative. As observed in Salmond on Jurisprudence, 
Eleventh edn., page 363, 

“A corporation, having neither soul nor body, cannot act save through the agency of some 
representative in the world of real men.. 


Sub-section (3) of s. 36 eae that no party to a dispute shall be entitled. 
to be. represented by a legal practitioner in any conciliation proceedings under 
the Act or in any proceedings before a Court. Sub-section (4) provides that 
in a proceeding before a Labour Court, a Tribunal or a National Tribunal, a 
party to a dispute can be represented by a legal practitioner with the consent, 
of the other party to the proceedings and with the leave of the Labour Court, 
the Tribunal or National Tribunal, as the case may be. It is, therefore, clear 
that an incorporated company, like any other employer, has no right to say 
that it will be represented before the Tribunal by a legal practitioner. The 
other side hag a right to object to the appearance of a legal practitioner and 
assuming that the workmen give their consent to the appearance of a legal 
practitioner on behalf of a company, the leave of the Tribunal has also to be 
obtained. If the company has no unqualified right to be represented by a legal 
practitioner, it shall have to turn to one of the three clauses of sub-s. (2) of 
s. 36 in order to find out how it will be represented, if these clauses exhaust 
its right of representation. Under cl. (a) the company would be entitled to 
be represented by an officer of an association of employers of which it is a 
member. Under el. (b) it would also be entitled’ to be represented by an 
officer of a federation of associations of employers to which the association re- 
ferred to in cl. (a) is affiliated. Now if a company is not a member of an asso- 
ciation of employers, cl. (a) can obviously not apply and wherever el. (a) has 
no application, cl. (b) would also have no application. In a case, therefore, 
in which a company is not a member of an, association of employers, its right 
of representation must be found in cl. (c) and nowhere else. Under that 
clause, the company would be entitled to be represented by an officer of any 
association of employers connected with the industry in which the company 
is engaged or by any other employer engaged in the particular industry. Now 
to compel a company to be represented in a dispute with its workers by an 
employer engaged in a similar industry would often mean the compulsion to 
engage a rival in business. 

It must also be borne in mind that law does not create any obligation on the 
persons mentioned in cls. (a), (b) and (c) of sub-s. (2) to appear for a 
particular employer. The officer of an association of employers of which the 
employer is a member or an officer of a federation of associations of employers 
to which the association of employers is affiliated may decline to appear for a 
particular employer for reasons of convenience, exigencies or the like. To 
accept the construction for which Mr. Chitale contends is to hold that the 
Legislature has compelled an employer to be represented through certain per- 
sons who may or may not agree to appear on behalf of the employer. If a 
company cannot appear in person, if it has no unqualified right to be represented 
by a legal practitioner and if the persons mentioned in els. (a), (bY and (c), 
who are stated to exhaust the category of persons through whom an employer 
can be represented, do not agree to appear for the company, the case of the 
company shall have to go by default. The right of a company to be heard in 
support of its case will thus be rendered illusory. It is, therefore, impossible 
to accept the submission of Mr. Chitale that sub-s. (2) .is exhaustive. 

It is difficult to appreciate any logic behind the intention to make the pro- 
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visions of sub-s. (2) exhaustive. Sub-section (2) confers upon an em- 
ployer the right to be represented in a proceeding under the Act, by an 
agent. If representation through an agent is permissible, there would be no 
reason for restricting the employer’s choice of an agent. The reason why the 
three categories are ‘specifically mentioned in sub-s. (2) is that the Legislature 
wanted to confer an unqualified right on an employer to be represented by 
the class of persons mentioned in the three clauses of sub-s. (2). Under s. 11 
of the Act, the Tribunal can follow such procedure as it thinks fit, which in- 
cludes the right to determine the mode of representation which a party be- 
fore it may adopt. The employer, however, is entitled to tell the Tribunal 
that he wants to be represented by any of the persons mentioned in cls. (a), 
(b) and (c) of sub-s. (2) and the Tribunal would have no right to say that 
it will not recognise that form of representation. Thus, the object of sub-s. (2) 
is to create a right in an employer to be represented by a class of persons and 
not to restrict the right of representation to the classes enumerated. : 

As we have stated earlier, it is difficult to appreciate why the Legislature 
should have intended to make the provisions of sub-s. (2) exhaustive. If the 
provisions of sub-s. (2) are construed to be exhaustive, a company for example 
would have no right to be represented before the Industrial Tribunal by one 
of its officers or directors in his capacity as such. But if such an officer or 
director is an officer of an association of employers of which the company itself 
is a member or if he is an officer of a federation of associations of employers 
to which the particular association of which the company is a member is aff- 
liated, the company could be represented by its own officer or director. In 
accepting the construction canvassed by Mr. Chitale one shall be driven to hold 
that the intention of the Legislature is capable of being easily defeated in a 
large variety of cases. 

On the question of absurd consequences flowing from the construction can- 
vassed on behalf of the workers, we might draw attention to a real difficulty 
which one may have to countenance in that construction. If a company is not 
a member of any association of employers, its right of representation shall 
have to be sought in cl. (c). That clause recognises two modes of representa- 
tion, namely, through an officer of the association of employers connected with the 
industry or through any other employer engaged in the industry. The right 
conferred by cl. (c) that an employer can be represented by another employer 
engaged in a similar industry would be incapable of being exercised if such 
an employer is also an incorporated company. Therefore, in certain cases, the 
ultimate right of an incorporated company to be represented in a dispute under 
the Act would have to be restricted to its being represented by an officer of an 
association of employers connected with the industry. If a company could 
be represented by such a remote agent, it seems to us difficult to conceive that 
it was intended to deny to it the right to be represented by an agent of its 
choice. 

We will only point out one more difficulty in working out the provisions 
of sub-s. (2) if the construction suggested on behalf of the workmen were 
accepted. The Government or the local authorities could be employers in con- 
ceivable cases. Some of the Departments of the Bombay Municipal Corpora- 
tion have, for example, been held to be industries and therefore, the dispute 
between the Corporation and its workmen can go before the Industrial Tribu- 
nal under the Act. If cls. (a), (b) and (c) are exhaustive of the right of an 
employer to be represented in a proceeding under the Act, the Corporation 
shall have, mostly, to forego its right to be heard in support of its cause. 
Usually, local authorities are not members of any association of employers and 
therefore, cls. (a) and (b) of sub-s. (2) cannot apply. It is also unlikely 
that any other employer could be engaged in an industry similar to the one 
in which a local authority is engaged. It is equally difficult that there could 
be an association of employers connected with the industry in which the local 
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authority is engaged. In cases, therefore, of this variety the right of repre- 
sentation of a local authority would be rendered illusory. 
As observed in Maxwell on Interpretation of Statutes, eleventh edn., page 78: 


“Before adopting any proposed construction of a passage susceptible of more than one 
meaning, it is important to consider the effects or consequences which would result from it, for 
they often point out the real meaning of the words,” 


Therefore, it is, in our opinion, important that one must have regard for the 
consequences which would flow if the construction canvassed on behalf of the 
workmen were accepted. The three clauses of sub-s. (2) are made to correspond 
to the parallel clauses of sub-s. (J), in an effort, perhaps, to bring about a 
sort of parity between the rights of labour and the rights of capital. It was 
overlooked that there is a material distinction between the position of a work- 
man. and the position of an employer because a workman can always appear 
in person, whereas if an employer happens to be an incorporated company, it 
‘cannot: appear in person. It must of necessity be represented by some other 
person. 

It is then contended by Mr. Chitale that if s. 36(2) was not intended to be 
exhaustive and if the right of an employer to be represented by an agent of his 
choice was intended to be saved, nothing would have been easier for the Legis- 
lature than to provide that an employer would be entitled to be represented 
in a proceeding under the Act by an agent duly authorised by him in that 
behalf. Now this argument overlooks that one of the objects of subs. (2) is to 
create an absolute right in an employer to be represented by the class of per- 
sons mentioned in its three clauses. It was'not intended that an unfettered 
right should be conferred upon an employer to engage an agent of his choice. 
We might, in this behalf, draw attention to s. 11 of the Act which says that 
subject to any rule that may be made, a Tribunal, amongst other authorities, 
shall follow such procedure as it may think fit. This right of the Tribunal 
to regulate its own procedure is important, because in the exercise of that right, 
the Tribunal can refuse the right of audience to a particular agent. In In re 
Godinho! Rangnekar J., who was one of the members of the Full Bench which 
decided that case, relies upon a passage in Ex Parte Evans? to the effect that 
the general principle as to a right of audience in a Court is that in the absence 
of any statutory enactment or established practice defining what persons are 
to be heard as advocates, the Court itself has the power to regulate its own 
procedure and to determine what class of persons shall have audience. The 
origin of this passage can be traced to Collier v. Sir William Hicks, in which 
Park J. observes at p. 672 that every Court has the power of regulating its own 
proceedings and the tribunals which are not bound by an established usage or 
by a set of rules could exercise their discretion whether they will allow any, 
or what persons, to act as advocates before them. It is this passage which has 
been cited with approval in the case reported in Ex Parte Evans. In Mulchand 
Gulabchand v. Mukund4+ Chagla C.J. delivering the judgment of a Division 
Bench observes that it is for the Courts or tribunals to determine as a matter 
of procedure as to how parties should be represented and how they should 
present their case to the Court or the tribunal. In our opinion, it is in order to 
restrict this right of the tribunal that the Legislature provided by sub-s. (2) 
of s. 36 that an employer shall be entitled to be represented by a certain class 
of agents. This object could not have been achieved by providing simply, as 
suggested by the learned counsel, that the employer shall be entitled to appear 
through an agent of his choice. 

It is urged by Mr. Chitale that apart from the consideration whether s. 36 
is exhaustive, the right of a litigant to be heard in his cause is a personal right 
and is incapable of being delegated to an agent. It is argued that there is no 
law providing that the right of a litigant to be heard in person can be delegated 
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to an agent and, therefore, it is unlawful for a litigant to delegate this right. 
We are unable to accept this submission. The fundamental principle of natural 
justice, as we conceive it, is not that a litigant shall be heard in person, but 
that his cause shall be heard and that no order affecting his rights shall be 
passed unless an opportunity is afforded to him to show cause why such an 
order should not be passed As observed by Stirling J. in Jackson & Co. v. 
Napper: In re Schmidt’s Trade Mark, the true position is that subject to 
certain well-known exceptions, every person who is sui juris has a right to 
appoint an agent for any purpose whatever, and he can do so when he is exer- 
cising a statutory right no less than when he is exercising any other right. The 
delegation of one’s right to an agent is not required to be sanctioned or autho- 
rised by law, for as observed by the learned Judge, in order to make out that 
a right can only be exercised personally, and not through an agent, you must 
find something in the Act which limits the right of a person to appoint an 
agent to act on hig behalf. A similar view has been expressed by Lord Esher, 
M. R., in The Queen v. Assessment Committee of Saint Mary Abbotts, 
Kensington.§ 

We may mention that there is nothing in Chapter X of the Indian 
Contract Act to justify the submission that the right of audience can- 
not be delegated to an agent. Under the Contract Act, an agency can be 
created for every lawful purpose and an agent having an authority to do an 
act has authority to do every lawful thing which is necessary in order to do 
such an act. It is, therefore, open to a person to employ an agent for being 
represented before a tribunal though the procedure governing the right of re- 
presentation before the tribunal may deny to a particular agent the right of 
audience. 

In support of hig submission that an agent, generally, cannot have the right 
of audience, Mr. Chitale has drawn our attention to eases under O. III, rr. (2) 
and (2) of the Code of Civil Procedure which are reported in (1) Aswin 
Shambhuprasad v. National Rayon Corp. Ltd.,’ (2) Harchand Ray Gobordon 
Das v. B. N. Ry. Co® (3) In re, Eastern Tavoy Minerals Corpn.® and 
(4) Thayarammal v. Kuppuswami Naidu.1°- These cases have taken the view 
that a recognised agent has no right of audience in a Court of law, because the 
right of audience is a concomitant of the right to plead and the right to 
plead is not conferred on an agent by O. III, r. 1 of the Code of Civil Pro- 
cedure, These decisions do not justify Mr. Chitale’s argument because they 
proceed on the peculiar language of O. III. r. 1. It provides that any ap- 
pearance, application or act in or to any Court, required or authorised 
by law to be made or done by a party in such Court, may, 
except where otherwise expressly provided by any law for the time being in 
force, be made or done by the party in person, or by his recognised agent, or 
by a pleader appearing, applying or acting, as the case may be, on his behalf. 
The decisions cited by Mr. Chitale have taken the view that the right to plead 
is a different right from the right to appear or to apply or to act and that 
right is deliberately excluded by O. ITI, r. 1. 

Section 36 of the Act presents a striking contrast with O. III, r. 1, of the 
Code of Civil Procedure. The policy of the Code in regard to representation 
is to restrict the right of pleading to legal practitioners and to deny that right 
to recognised agents. The policy of s. 36 of the Act on the other hand is to 
allow the right of audience to legal practitioners under stated conditions only 
and to concede an unrestricted right of representation in favour of a class of 
agents. That the right of representation mentioned in s. 36 covers the right 
of pleading is clear from Rule 32 of the Industrial Disputes (Bombay Rules) 
1956 which says that the representatives of parties shall have the right of 
examining, cross-examining and re-examining witnesses and of addressing the 


& (1886) 35 Ch D. 162, at p. 177, 8 [1916] A.I.R. Cal, 181. 
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authority on completion of the evidence. If the basic policy of the two statutes 
is so strikingly different, it would be wrong, in our opinion, to construe the 
provisions of s. 86 of the Act by reference to the decisions turning on the 
peculiar language of O. ITI, r. 1, of the Code of Civil Procedure. 

On the construction of the words used in s. 36 of the Act we are, therefore, 
of the opinion that cls. (a), (b) and (c) of sub-s. (2) are not exhaustive of 
the right of an employer to be represented in a proceeding under the Act. 
Those clauses are devised merely to create an unqualified right in an employer 
to be represented by a class of persons. They do not take away his right to 
be represented in any other lawful manner. 

Mr. Chitale has cited a large number of decisions some of which have a 
direct bearing on the question which- arises before us. It would now be neces- 
sary to consider the more important of these decisions. 

In Duduwala & Co. v. Industrial Tribunal! a Division Bench of the. High 
Court of Rajasthan has held that the Industrial Disputes Act, being a special 
Act providing for special contingencies, must be treated as a complete Code 
and when it provides for representation of employees and employers before 
Industrial Courts or Tribunals, that must be held to be exhaustive. Accord- 
ing to the learned Chief Justice, who delivered the judgment of the Court, 
s. 86 mentions specific ways of representation, and appearance through a 
special power-of-attorney not being one of them, persons other than those 
mentioned in els. (a), (b) and (c) of sub- s. (/) or (2) of s. 36 cannot claim 
to represent the employees or employers. With great respect, we are 
unable to agree with this decision. It is true that the Industrial Disputes Act 
is a special law providing for special contingencies, but every provision of the 
Act cannot, for that reason alone, be a code in itself. On the language of s. 36, 
it is, in our opinion, not possible to take the view that it deals exhaustively 
with the right of representation. 

The decision of the High Court of Rajasthan has been considered by a Divi- 
sion Bench of the High Court of Mysore in the Printers (Mys.) Pri. Ltd. v. 
P. O., Labour Court’? where the right of an incorporated company to be re- 
presented by its officer was considered. The Mysore High Court, it would 
appear, was not inclined to accept the view of the Rajasthan High Court, but 
it did not think it necessary to consider the question whether the provisions of 
s. 86 are exhaustive. It has taken the view that when an incorporated com- 
pany appears through an agent, the representation ‘‘establishes equivalence of 
the incorporeal entity’’ and therefore, the appearance of a company through 
an agent is the appearance of the company itself. With respect, we are not 
disposed to agree with this view either, because if an incorporated company, 
not being a physical entity, cannot appear in person, it must appear through 
an agent and the appearance of an agent cannot, in our opinion, be equated 
with the appearance of the company in person. The stark fact is that an 
incorporated company has no personality of its own and therefore it cannot 
appear in person. If it appears through an agent, as it must, its right to be 
thus represented has to be determined on the basis whether the right is ex- 
cluded by s. 36. 

A view, similar to that of the High Court of Mysore, has been taken by a 
Division Bench of the High Court of Patna in Behar Journals v. H. K. Chou- 
dhurt.13 Jn that case, the Board of Directors of a limited company had passed 
‘a resolution authorising a shareholder of the company who was also its 
employee to appear on behalf of the company in a proceeding before the 
Industrial Tribunal. It was held that as the company could not appear 
in person, it was entitled to act through an agent under a proper resolution. 
According to the learned Judges, the shareholder was authorised in a proper 
manner to act for the company and that being ‘‘a permissible way for a com- 
pany to act itself’’ it was difficult to find why the shareholder could not re- 
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present the company. Such a representation ‘‘is really not the representation 
as envisaged in sub-section (2) of section 36.” The High Court of Patna 
also has not considered the question whether. the provisions of s. 36 are ex- 
haustive, but we might, with respect, observe that for reasons for which we 
are unable to agree with the devision of the ‘High Court of Mysore, we are 
_ also unable-to agree with the view of the Patna High Court that in appearing 
through an. agent, a company appears in person. In both these cases, the 
question which arises before us, expressly arose for decision but the question 
was left undecided on considerations which, with respect, do not appeal to us. 

The decision of Tendolkar J. in Alembic Chemical Works Ltd. v. Vyas'4+ 
contains an observation that the right of ‘representation of parties is not ex- 
haustively dealt with in s. 36 and there are cases outside that section in which 
the parties would be entitled to be represented in a manner other than the 
one set out in sub-ss. (J) and (2) of s. 36. We are in respectful agreement 
with this observation though it must be said that the question arising before 
us did not arise before Tendolkar J. There the question was whether a com- 
pany was entitled to be represented through a person who was a practising 
lawyer but who was appointed a Director of the company a few days before 
the commencement of the hearing before the Industrial Tribunal. It was 
held that short of an intention to circumvent the provisions of s. 36(4) of 
the Act, if a legal practitioner is a regular officer either of a trade union or 
an association of employers referred to in sub-ss. (J) and (2) of s. 36 or if he is 
a director bona fide appointed as a director, there is nothing in s. 36(4) to 
prevent him from appearing on behalf of a party merely by reason of the 
fact that he happens to be a legal practitioner. 

We might, before we part with this point, draw attention to two 
conflicting decisions of the Labour Appellate Tribunal. Section 32(2) 
of the Industrial Disputes (Appellate Tribunal) Act, 1950, corresponded 
exactly to s. 36(2) of the Industrial Disputes Act, 1947. On a construction 
of the former provision, it was held by the Labour Appellate Tribunal in Elgin 
Mills Co., Lid., Kanpur v. The Suti Mill Mazdoor Union, Kanpur'® that a 
director of a company was entitled to appear on behalf of the company before 
the Tribunal. According to the Tribunal, the words ‘‘shall be entitled’’ only 
indicate that if a-person falling within the classes enumerated in sub-s. (2) 
appears in the proceedings, the other party cannot object to his appearance. 
A contrary view was taken by a larger bench in Kanpur Hosiery Workers’ 
Union v. J. K. Hosiery Factory, Kanpur,’® but for reasons aforesaid we do 
not agree with this view. 

In the result, we are of the opinion that the provisions contained in s. 36(2) 
of the Industrial Disputes Act, 1947, are not exhaustive. It is, therefore, open 
to an employer to seek to be represented in a proceeding under the Act by a 
person other than those mentioned in cls, (a), (b) and (c) of sub-s. (2). We 
might only add that the exercise of this right is subject to the discretion of 
the Authority concerned to deny to a particular person the right of audience. 
This discretion which flows from s. 11 of the Act, which gives to the Tribunal 
the right to regulate its procedure, must of course be used judicially. 

We accordingly confirm the decision of the Industrial Tribunal and dis- 
charge the rule in this petition. ARETE will be no order as to costs. 


Rule discharged. 


14 (1953) 56 Bom. L.R. 917. - 16 [1952] 1 L.L.J. 384. 
15 [1951]1 L.L.J. 184. 
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Before the Hon'ble Mr. 8. P. Kotval, Chief Justice, Mr. Justice Tarkunde and 
Mr. Justice Chitale. 
RAJARAM TOTARAM PATEL v. MAHIPAT MAHADU PATEL.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 70(b), 85—Whether 
Mamlatdar can decide dispute between two persons claiming to be owners of tenancy rights— 
Mamlatdar whether has jurisdiction to decide that party to litigation not a tenant. 

The question contemplated in s. 70(b) of the Bombay Tenancy and Agricultural Lands 
Act, 1948, is not limited to an issue between the landlord and the tenant but covers the 
case where a person claims that he is a co-tenant along with another tenant. Therefore, 
whenever the issue is raised in any suit whether a person is a tenant, by whomsoever it is 
raised, the issue will have to be decided by the Mamlatdar. 

Dagadu Dhondu More v. Babu Krishna Pesalkar', approved. 

Sidhrata Bujanga Gujare v. Bachappa Bhujanga Gujare* and Potu Bhawani v. Udhao’, 
disapproved. 

Nivrutti Laxman v. Shivdayal’, Rhimaji v. Dundappa* and Pandu Krishna Chawan v. 
Dnyanu Rama Pawar’, referred to. 

In a litigation between two parties both claiming to be tenants the Mamlatdar under 
8.70(b) of the Bombay Tenancy and Agricultural Lands Act, 1948, has jurisdiction to decide 
that one of the parties is not a tenant. 

Nivrutti Lawman v. Shiodayal’, agreed with and followed. 
Rachagouda v. Kamabai*, dissented from. 


H. R. Shah, for V. M. Limaye, for the applicant. 
K. R. Bengeri, Mrs. C. K. Bengeri and Miss U. K. Benger, for the opponents. 


Korvat C. J. This revision application was referred first to a Division 
Bench by Mr. Justice Chandrachud and the Division Bench has referred it to 
a Full Bench, because they found that there was some conflict between two 
decisions of two Division Benches on the question as to the proper construc- 
tion of s. 70(b) of the Bombay Tenancy and Agricultural Lands Act read 
with s. 85 thereof. 

-The matter arose out of a suit filed by the plaintiffs alleging that the plain- 
tiffs and the sole defendant were co-tenants of a field bearing Survey No. 189, 
but on June 20, 1962, the defendant obstructed the plaintiffs’ cultivation con- 
tending that he had been declared the purchaser of the field by the Tenancy 
Court after the tillers’ day under the said Act. The plaintiffs’ case was that 
the decision to declare the defendant as the purchaser tenant was taken behind 
their back and without hearing them, and that they should have been declared 
the purchasers along with the defendant. The plaintiffs alleged in the suit 
that they were in possession and claimed an injunction against the defendant 
restraining him from interfering with their possession. The defendant on his 
part alleged that he was the sole tenant and the plaintiffs had no right to 
appeal. A preliminary issue came to be raised as to whether the Civil Court 
had jurisdiction to try the suit in view of the provisions of ss. 70 and 85 of 
the Tenancy Act. The Civil Judge relying upon a decision of this Court in 
Sidhrata Bujanga Gujare v. Rachappa Bhujanga Gujare’ decided by a Divi- 


*Decided, October 26/27, 1966. Civil Revi- 5 Hose} Chea S.C. 166. 


sion Application No. 924 of 1964. 6 (1956) Civil Revision Application No. 679 
1 (1965) Civil Revision Application No. of 1956, decided by Gajen rJ., on 

1617 of 1968, decided by Chainani C.J. and December 20, 1956 nren). 

Kotval J., on April 6, 1965 (Unrep.). 7 (1958) 61 Bom. L.R. 957, F.B. 


2 (1987) Special Civil Application No 8 [1963] A.LR. Mys. 21, F.B. 
8059 of 1956, decided by Shah and Gokhale 1 (1957) Special Civil Application No. 8059 
JJ., on January 24. 1957 (Unrep.). of 1956, decided by Shah and Gokhale JJ., 

8 figs) 65 Bom. L.R. 610. on January 24, 1957 (Unrep.). 

4 (1958) 61 Bom. L.R. 957, F.B. 
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sion Bench held that s. 70 contemplated a decision by the Revenue Court of 
the dispute between a landlord and tenant only and not between two persons 
both of whom claimed to be the owners of the tenancy rights. Therefore, the 
case did not fall within the ambit of s. 70(b) of the Act and the Civil Court 
would have jurisdiction to try the suit. 

Undoubtedly the question that arises is a question which will govern a large 
number of cases and for that very reason we also find that the question is 
dealt with in a very large number of decisions of this Court to some of which 
we shall presently refer. In the decision which was relied upon by the Civil 
Judge the plaintiff had claimed a declaration that the defendant, his brother, 
was not a tenant and had dispossessed the plaintiff, though the defendant had 
absolutely no interest in the tenancy. It was argued by counsel before the 
Division’ Bench that such a question raised by the plaintiff was a question 
whether the plaintiff was an exclusive owner of the tenancy lands in dispute 
and whether the defendant had no interest in the tenancy whatsoever. Such 
a claim, it was urged, raised a question of title and not of tenancy and, there- 
fore, the provisions of s. 70 of the Tenancy Act would not be attracted. That 
contention prevailed with the Division Bench, and they observed: 


“By section 70 one of the duties imposed on the Mamlatdar is to decide whether a person is 

a tenant or a protected tenant. That, in our view, contemplates a decision by the Mamlatdar 
of a dispute between a landlord and a tenant and not between two persons who claimed to be 
the owners of certain tenancy rights.” 
In so far as the Division Bench held that the question ‘‘whether a person is 
a tenant or a protected tenant’’ falls under s. 70 because it raises a dispute 
between a landlord and a tenant, one can take no exception. But then follows 
the further observation which has caused an acute debate at the Bar, viz. that 
the question under s. 70 does not relate to a dispute ‘‘between two persons 
who claimed to be the owners of certain tenancy rights.’’ 

Before we go to the decisions, we may say a word as to the provisions of 
law, which should govern the question. Section 85(/) says that: 

“No Civil Court shall have jurisdiction to settle, decide or deal with any question which is 

by or under this Act required to be settled, decided or dealt with by the Mamlatdar or Tribunal, 
a Manager, the Collector or the Maharashtra Revenue Tribunal in appeal or revision or the 
State Government in exercise of their powers of control” 
The Explanation to the section indicates that a Mamlatdar’s Court constituted 
under the Mamlatdars’ Courts Act, 1906, is for the purpose of the section a 
Civil Court. But for that express declaration a Mamlatdar’s Court is not a 
Civil Court. It will be noticed, therefore, that if the matter should fall with- 
in the jurisdiction of the Mamlatdar [we are not here concerned with the other 
authorities mentioned in s. 85(/)], then the Civil Court’s jurisdiction would 
be ousted. 

As to the matters which would fall within the jurisdiction or come within 
the purview of the Mamlatdar, s. 70 indicates what matters will so fall. They 
are mentioned in cls. (a) to (0) of that section. The relevant clause is only 
el. (b) which runs as follows: 

“For the purposes of this Act the following shall be the duties and functions to be per- 
formed by the Mamlatdar. 

(a) seseris 

(b) to decide whether a person is a tenant or a protected tenant or a permanent tenant.” 
We are not here concerned with the claim of a permanent tenant or a protected 
tenant, but undoubtedly involved in the plaint allegation was the plea that 
the defendant was not a tenant. 

We may first of all dispose of the argument that since the section in con- 
ferring power upon the Mamlatdar uses the words ‘‘to decide whether a per- 
son is a tenant’’, there is no power to decide that a person is not a tenant, in 
‘other words, that the negative issue cannot be tried, though the positive issue 
whether a person is a tenant can be so tried. Now, in this respect it is un- 
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necessary to discuss the matter in detail, for we think that the question is 
settled by the decision of a Full Bench ‘of this Court in Nwrutti Laxman v. 
Shivdayal.2 That was a case where precisely the same prayer was made that 
- the defendant was not the tenant. Of course, in that case it was the landlord 
making the prayer and not another tenant, but that does not affect the posi- 
tion so far as the point before us is concerned. One of the points urged be- 
fore the full bench was that under s. 70(b) the Mamlatdar can have no juris- 
diction to decide upon the relief claimed, viz. that.the defendant was not the 
plaintiff’s tenant. The contention was repelled as follows (p. 960): 


“Under cl. (b) of s. 70 of the Act, the Mamlatdar has jurisdiction to determine whether 
a person is a tenant. He can, therefore, also decide that a person is not a tenant. If he can de- 
cide this question on an application made to him by a tenant, it is difficult to understand why 
he should not be able to decide this question, when the application is made by the landlord. 
In either case, the question which the Mamlatdar will have to determine is whether the re- 
lationship of landlord and tenant exists between the parties. The jurisdiction to decide this 
question vests exclusively in the Mamlatdar and the Civil Court is not competent to decide it.” 
The decision of the Full Bench was, in our opinion, and we say so with all 
respect, a correct decision, and is binding upon us. 

A contrary view was brought to our notice, expressed by a Full Bench of 
the Mysore High Court in Rachagouda v. Kamabai. The case arose under 
the same Act and, no doubt, the Full Bench held that the Mamlatdar is not 
competent to give a negative declaration that a person is not a tenant. Since, 
however, the Mysore Full Bench has expressly referred to the above decision 
of the Full Bench of this Court, and dissented from it, and since, in our view, 
the decision of this Court was, with all respect, a correct decision, we turn to 
examine the reasons which impelled the decision of the Mysore High Court. 

In coming to their decision that a negative declaration that a person is not 
a tenant cannot be granted by the Mamlatdar under s. 70(b) of the Act, the 
Mysore High Court referred to the opening clause of s. 70(b) and particularly 
the words used therein ‘‘For the purposes of this Act’’. One argument which 
was advanced before them was that nothing which is not for the purposes of 
the Act can be the duty of the Mamlatdar. The Mysore High Court accepted 
that contention and construed cl. (b) of s. 70 in the light of the opening clause 
of s. 70. It was also argued before us that it could surely not be the pur- 
pose of the Act to decide, whether at the instance of the landlord or the tenant 
or any other person, that a person is not a tenant and, therefore, cl. (b) of 
s. 70 should be construed in conformity with the opening clause of s. 70 and 
confined only to cases of declaration that a person is a tenant. It seems to 
us that the argument merely begs the real question to be determined. Every 
decision which affirmatively states that a fact exists necessarily implies that 
the negative does not exist. If a Mamlatdar decides that a person is a tenant 
he necessarily negatives the issue that he is not a tenant, yet it is said that 
he can decide the former but not the latter issne. Vice versa if the Mam- 
latdar decides that a person is not a tenant he necessarily negatives the issue 
that he is a tenant. Yet in this case it is argued that he cannot decide 
the former issue but only the latter one. Why the Mamlatdar cannot do so 
it is difficult to see. Similarly every decision which the Mamlatdar may make 
that a person is a tenant in a litigation between two parties both claiming 
to be tenants must necessarily imply a decision that the other party is not a 
tenant. We are unable to appreciate the contention, therefore, that the latter 
issue cannot be decided by the Mamlatdar for the purposes of the Act. . 

The same argument was advanced before the Full Bench of this Court in 
Nivrutti Larman v. Shivdayal and in terms negatived in the passage, which 
we have quoted above. Of course, the facts of the case before the Full Bench 
were somewhat different. There it was contended that the landlord cannot 
ask that it be declared that a person is not his tenant. Here it is being con- 

2 (1958) 61 Bom. L.R. 957, F.n. 3 [1968] ALR. Mys. 21, F.B. - 
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tended that a co-tenant cannot ask that another co-tenant be declared not to 
be a tenant. But for the purposes of the point before us that would not 
make any material difference. 

Then we turn to the second point argued. It is that having regard to the 
language of el. (b) of s. 70, only the case of a tenant applying for a de- 
claration against his landlord that he is a tenant is contemplated therein and 
not where a person claims ihat he is a co-tenant along with another tenant. 
Even having regard to the terms of the section itself we cannot see how the 
contention can possibly be upheld. All that the section says is that ‘‘for 
the purposes of this Act the following shall be the duties and functions to 
be performed by the Mamlatdar,’’ and one of those functions is that describ- 
ed in cl. (b) ‘‘to decide whether a person is a tenant or a protected tenant.’’ 
Nowhere does the section say at whose instance that issue has to be decided. 
It does not say that it must be decided only if it is raised by a landlord or 
only by a tenant and we can see no reason, therefore, why the issue cannot 
be decided whether raised by a tenant or a landlord or by a co-tenant or any 
other person. 

These points were met in the Full Bench case. At page 960 of the Bombay 
Law Reporter the Full Bench observed: 


“...If he (the Mamlatdar) can decide this question on an application made to him by a 
tenant, it is diffcult to understand why he should not be able to decide this question, when the 
application is made by the landlord...The jurisdiction to decide this question vests exclusively 
in the Mamlatdar and the Civil Court is not competent to decide it.” 

In this connection and particularly with reference to the emphasis on the 
opening words of the section ‘‘For the purposes of this Act’’ the Full Bench 
had occasion to lay down generally what in their view was the ambit of the 
section and what the Full Bench there said is of great importance (p. 960): 

‘+... The words ‘for the purposes of this Act’, in our opinion, mean for the purposes of decid- 
ing any question relating to a matter, which is regulated or governed by the provisions of this 
Act. If, therefore, the question raised before the Mamlatdar relates to a matter, which is to be 
decided by reference to the provisions of the Act, its determination by the Mamlatdar will be 
for the purposes of the Act and it is immaterial whether the application raising the question is 
made by the landlord or by the tenant.” 

We are in respectful agreement with this statement as to the general scope 
and object of the section. 

In a recent decision of the Supreme Court in Bhimaji v. Dundappa,* the 
Supreme Court had occasion to consider the provisions of ss. 70 and 85 of 
this Act and as to the combined effect of those provisions the Supreme Court 
held as follows (p. 168): 

` ee The Mamlatdar has exclusive jurisdiction to entertain an application by a landlord for 
possession of agricultural lands against a tenant, and the Civil Court has no jurisdiction to enter- 
tain and try a suit by a landlord against a tenant for possession of agricultural lands. The 
Mamlatdar has no jurisdiction to try 2 suit by a landowner for recovery of possession of agri- 
cultural lands from a trespasser or from a mortgagee on redemption of a mortgage, and the 
Civil Court has jurisdiction to entertain such a suit; but ifthe defendant to the suit pleads that 
he is a tenant or a protected tenant or a permanent tenant and an issue arises whether he is 
such a tenant, the Court must refer the issue to the Mamlatdar for determination, and must 
stay the suit pending such determination, and after the Mamlatdar has decided the issue, the 
Court may dispose of the suit in the light of the decision of the Mamlatdar.” 

‘This decision also suggests that the question whether a person is a tenant is 
not limited to the narrower issue whether a person is a tenant of a particular 
landlord irrespective of the question whether the issue is raised by the land- 
lord or a tenant or a co-tenant or any other person. It will still be a ques- 
tion whether a person is a tenant. Therefore, in our view, the question con- 
templated in s. 75(b) is not limited to an issue between the landlord and 
the tenant. The correct view in this respect was stated by the late Chief 


4 [1966] A.I.R.S.C. 166. 
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Justice Chainani in Dagadu Dhondu More v. Babu Krishna Pasalkar® That 
was also a case where the dispute was only between the tenants. What the 
learned Judges held was: 

“Tf, therefore, any Civil Suit involves any issue, which under the Act is required to be 
decided by the Mamlatdar, the Civil Court must refer it to the Mamlatdar for determination. 
Under clause (6) in section 70, it is the duty of the Mamlatdar to decide whether a person is a 
tenant. The question whether the petitioner or the respondents were tenants has therefore 
to be decided by the Mamlatdar’’. 

Reliance was placed upon the earlier decision of the Division Bench of this 
Court in Sidhrata Bujanga Gujare v. Rachappa Bhujanga Gujare which de- 
cision is also mentioned in the order of reference before us. In that case 
an argument was advanced by counsel that where the tenant claimed that he 
was an exclusive owner of the tenancy of the land in dispute under a parti- 
cular landlord and claimed that the tenant had no interest in the tenancy 
and by that claim the tenant was raising only a question of title and not one 
of tenancy. That view seems to have prevailed with the Division Bench and 
they held that 

“By section 70 one of the duties imposed on the Mamlatdar is to decide whether a person 

is a tenant or a protected tenant. That, in our view, contemplates a decision by the Mam- 
latdar of a dispute between a landlord and a tenant and not between two persons who claimed 
to be the owners of certain tenancy rights.” 
While we are in agreement with what is stated in the above passage, we res- 
pectfully dissent from the last clause in the above quotation ‘‘and not be- 
tween two persons who claimed to be the owners of certain tenancy rights’’. 
As we have said, the section is in plain English and in our opinion clear 
beyond any doubt. It is the function of the Mamlatdar to decide whether a 
person is a tenant and when the Legislature has used that expression we can 
see no reason for curtailing its amptitude by saying that the issue which the 
Mamlatdar has to decide is only an issue whether a person is a tenant of a 
particular landlord. Whenever the issue is raised in any suit whether a 
person is a tenant, by whomsoever it is raised, the issue will have to be decid- 
ed by the Mamlatdar. 

A similar line of reasoning was adopted by the learned Single Judge in 
Potu Bhawani v. Udhao,®* a decision under the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch Area) Act, where s. 100, el. (2) 
was in question. It is in almost identical terms as s. 70(b). To the extent 
that that decision is not in conformity with the view we have already ex- 
pressed we are unable to accept. It has been brought to our notice that a 
decision under the earlier Act containing similar provisions in Pandu Krishna 
Chawan v. Dnyanu Rama Pawar® decided by Mr. Justice Gajendragadkar, 
as he then was, took the same view that we have expressed and which has 
been taken in Sidharta Bujanga Gujare v. Rachappa Bhujanga Gujare. 

Upon the view, which we have taken, it is clear that the issue which pro- 
perly arose for decision before the Mamlatdar’s Court in the present case was: 

“Whether the defendant was the sole tenant of the field in dispute or the plaintiffs and the 

defendant were joint tenants of the field on the tillers’ day ?” 
That issue, in our opinion, involves the decision of a question whether the 
plaintiffs or the defendant or both were the tenants. That issue, therefore, 
clearly falls within the ambit of s. 70(b). Therefore, that question cannot 
be tried by the Civil Court. It will have to be referred to the Mamlatdar 
for decision. 

Since this was the sole point raised in the Civil Revision Application be- 
fore the Single Judge as well as the Division Bench, we asked counsel for 


5 (1965) Civil Revision Application No. 8 (1956) Civil Revision Application No. 
1617 of 1963, decided by Chainani C.J. and 679 of 1956, decided by Gajendragadkar J.. 
Kotval J., on April 6, 1965 (Unrep.). on December 20, 1956 (Unrep.). 

5a (1968) 65 Bom. L.R. 610. 


1966.] RAJARAM TOTARAM V. MAHIPAT MAHADU (F.B.)}—Koival C. J. 287 


the parties whether anything else remains to be determined in the Civil Revi- 
sion Application, and the counsel agreed that that being the only point this 
Court may as well decide the Revision finally. 

In the result we allow the revision, set aside the order of the Civil Judge, 
Junior Division, Chopada, and order that the issue which we have framed 
above shall be sent to the Mamlatdar for decision. There shall be no order 


as to costs. Application allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Deshmukh. 
BHASKAR NARHAR DESHMUKH 


v. 
KISANLAL SADASUKHDAS.* 


Limitation Act (IX of 1908), Arts. 23, 13, 45, 12, 47—Suit for damages for malicious prosecution 
—Period of limitation for such suit when begins to run—Terminal point in cases of acquittal, 
discharge or dismissal of complaint—Criminal Procedure Code (Act V of 1898), Sec. 417(8). 

Under art. 28 of the Limitation Act, 1908, it is the date of acquittal from which time 
begins to run. The latter part of art. 28, namely, “the prosecution is otherwise terminated” 
is intended to meet cases of discharge or dismissal of complaint. Here also it is the end 
of that proceeding which is operative for sll intents and purposes and governs the point 
of time when the period begins to run. 

The first part of art. 28 is indicative of the meaning to be attached to the latter part, 
and it could only mean the first terminal point when the prosecution ends in the first 
Court, for the reason that the effect of such an ending is the same as in the case of an 


acquittal. 
Purshottam Vithaldas v. Ravji Hari,’ agreed with. 
Kulasekara Chetty v. Tholasingam Chetty,? dissented from. 
Balbhaddar Singh v. Badri Sah®, explained. 

Venu v. Coorya Narayan*, Narayya v. Seshayya’, Madan Mohan Singh v. Ram Sundar 
Singh’, Sk. Mahtab v. Balaji Krishnarao’, The East India Company v. Odtichurn Paul’, Soni 
Ram v. Kanhaiya Lal, S. R. Goel v. Municipal Board, Kanpur’®, Nagendranath De v. 
Sureshchandra De“ and Balkaran Rai v. Gobind Nath Tiwari," referred to. 


Ons Bhaskar (defendant) filed a complaint against Kisanlal and another 
(plaintiffs) in the Court of the Naib Tahsildar and Magistrate Second Class, 
Khamgaon, under ss. 380, 452 and some other sections of the Indian Penal 
Code. The Magistrate took cognizance under ss. 323 and 451 but framed 
charges under ss. 448 and 323 of the Indian Penal Code. After a full trial, the 
plaintiffs were acquitted of all these offences on May 18, 1959. The defendant 
then applied to the High Court for special leave under s. 417(3) of the Cri- 
minal Procedure Code for appealing against the acquittal and such leave was 
granted. The appeal was ultimately dismissed on February 3, 1960. There- 
after, the plaintiffs filed their suit for damages for malicious prosecution on 
February 3, 1961. Finding that the suit was barred by time under art. 23 of 
the Limitation Act, the trial Judge dismissed the suit on a preliminary ground. 


\*Decided, August 16, 1966. Second Appeal 3 [1926] A.LR. P.C. 46. 
No. 11 of 1966, against the decision of D. M. 4 (1882) LL.R. 6 Bom. 376. 
Aney, District Judge at Buldana, Camp 5 ps LL.R. 28 Mad. 24 
Khamgaon, in Appeal No. 190 of 1961, from 6 (1980) LL.R. 52 All. 553 
the decision of G. S. Dhavale, Joint Civil 7 Naio A.LR. Nag. 46. 
Judge, Junior Division at Khamgaon, in Civil 8 (1849) 5 M.I.A. 48. 
Suit No. 151 of 1968. 9 (1918) LL.R. 85 All. 227 

1 (1922) LL.R. 47 Bom. 28, 8.c.24Bom. 10 [1958] A.LR.S.C. 1036 
L.R. 507. 11 ee LL.R. 60 Cal. 1, P.C 
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The District Judge held on appeal-that the suit was within limitation and re- 
manded it to the trial Court under O. XLI, r. 23 of the Code of. Civil Pro- 
cedure. 

The defendant appealed to the High Court Bench at Nagpur. The appeal 
came on for hearing before Paranjpe J. who referred it to a larger Bench, 
observing in his judgment, delivered on March 11, 1966, as follows: 


L. M. PARANJPE J. Mr. Udhoji, advocate for the defendant-appellant, submit- 
ted that the learned District Judge was in error in distinguishing the Division 
Bench decision of this Court [Purshottam Vithaldas v. Ravji Hari'] because of a 
certain observation of a single Judge of the Nagpur High Court [in Sk. Mehtab 
v. Balaji Krishnarao?]. While conceding that in the Bombay case there was 
a discharge and not an acquittal and the facts were somewhat different, he 
contended that the following general observations in that decision were bind- 
ing even for the purposes of this decision (p. 29): 

‘*.,.The period of limitation is one year from the time when the plaintiff is acquitted, or 
the prosecution is otherwise terminated. In this case the plaintiff was discharged more than a 
year prior to the suit, and clearly his cause of action would arise immediately on his being dis- 
charged, and would not be suspended because further proceedings might be taken either- by 
Government or by the complainant in order to get the order of discharge set aside.” 


According to him, the filing of an appeal after obtaining leave under s. 417(3) 
did not have the effect of suspending the acquittal which had given rise to 
the cause of action under art. 23 of the Limitation Act even though. ordinarily 
an appeal is a continuation of the original proceeding. He relied upon cer- 
tain observations of their Lordships of the Supreme Court in S. R. Goel v. 
Municipal Board, Kanpur.3 He was also wanting to rely on some other. deci- 
sions for taking the view that the limitation which once started upon the 
acquittal or discharge could not be suspended because of the filing of an appeal 
or a revision in view of the wording of s. 9 of the Limitation Act. 

Mr. Kalele, advocate for the respondents, contended on the other hand. that 
the distinction made by the learned District Judge in the Bombay decision on 
the authority of certain observations of. Mr. Justice Sen of the Nagpur High 
Court in Sk. Mehtab v. Balaji Krishnarao was correct. According to him, 
that case was also distinguishable on facts because the suit for damages was 
filed one year and five days even after the dismissal of the revision against 
the order of discharge as would be seen from the dates given in the correspond- 
ing report in 24 Bombay Law Reporter. His further argument in connection 
with the Bombay decision was that at the time it was given there was no provi- 
sion of an appeal by a private party against an acquittal, and now that 
g. 417(3) has been incorporated in the Code of Criminal Procedure in the year 
1956, the position would have to alter because such an appeal would be a con- 
tinuation of the complaint and the starting point of limitation for filing a suit 
for damages for malicious prosecution in such a case would be the date of the 
dismissal of that appeal. In that view, the present suit was within 
time. He submitted that s. 9 of the Limitation Act would not 
come into operation because there was neither a question of disability nor 
of inability supervening in the case for the purpose of suspending the limita- 
tion which had started. He submitted that the decisions in Kulasekara Chetty 
v. Tholasingam Chetty+; Sk. Mehtab v. Balaji Krishnarao and Madan Mohan 
Singh v. Ram Sundar Singh? were more authoritative on the facts of the pre- 
sent case. 

Under art. 23 of the Limitation Act, the limitation for suits for compensa- 
tions for malicious prosecution starts ‘‘when the plaintiff is acquitted- or the 
prosecution is otherwise terminated”. In Purshottam Vithaldas’s case, the 
suit was filed one year five days after the dismissal of the revision ‘against the 

1 coe) ILR. 47 Bom. 28, 8.0. 24 Bom. 8 [1958] A.LR. S.C. 1086. 
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order of discharge as would be scen from the report published in the Bombay 
Law Reporter and that suit would therefore have been barred even if limita- 
tion were to start from the date of the termination of that revision. However, 
in that case, the Division Bench had made a general observation that the period 
of limitation starting on the termination of the prosecution would not be 
suspended because further proceedings might be taken either by the Govern- 
ment or by the complainant in order to get the order of discharge set aside. 
In that case there was only a revision against the order of discharge and it 
was not disputed that such a revision is not a continuation of the original 
proceedings of a complaint. That case was decided at a time when a private 
complainant was not entitled to file an appeal against an acquittal, whether 
by special leave or otherwise. The amendment to the Code of Criminal Pro- 
cedure permitting a private complainant to apply for special leave for filing 
an appeal against an acquittal has been introduced only in the year 1955. It 
is also not disputed that an appeal against an acquittal would be a continua- 
tion of the original proceedings in the complaint. The order of acquittal which 
was the subject-matter of the appeal filed by the defendant-appellant became 
open, or at large, and could have been either affirmed or quashed. Even so, it 
would be doubtful whether the fact of acquittal which had given rise to the 
cause of action and the starting point of limitation under art. 23 would stand 
negatived by the mere fact of filing an appeal. In this connection, it will be 
necessary to consider certain observations of the Supreme Court in 8. R. Goel 
v. Municipal Board, Kanpur. That was a case under the U.P. Municipalities 
Act. The plaintiff who was a municipal overseer was dismissed by a resolu- 
tion of the Municipal Board on March 5, 1951 and the order of dismissal was 
communicated to him on March 19, 1951. Section 58(7) of the U.P. Muni- 
cipalities Act authorised employees of the Board to appeal to the Government 
against orders of dismissal, and accordingly the plaintiff appealed to the Gov- 
ernment within the prescribed period of thirty days. The appeal remained pend- 
ing for a year when it was dismissed on April 7, 1952. The plaintiff filed his 
suit on December 8, 1952 for compensation for wrongful dismissal. As per 
s. 326 of that Act, such a suit should have been filed within a period of six 
months from the date of dismissal plus a period of two months of the notice 
preseribed by law. The suit thus should have been filed within eight months 
from the date of dismissal (March 5, 1951) but it was filed within eight 
months from the date of the communication of the order whereby the Govern- 
ment had dismissed that official’s appeal. When that matter came before the 
Supreme Court, their Lordships made the following observations: 

“The right of appeal (to the Government) given to him did not however involve the con- 

sequence that the order of dismissal could not be operative by its own force but would con- 
tinuc in abeyance until the decision of the appeal once an appcal was filed by the employee so 
that it could be said that the cause of action arose on the communication of the dismissal in the 
appeal. There was nothing in Sec. 58(1) which could lead to such a conclusion. That section 
only gave him a right to appeal to the government but did not prevent him from filing a suit 
straightaway challenging the validity of the resolution on any of the grounds available to him 
in law such as the non-observance of the principles of natural justice and the like....Nor did the 
provisions of sub-s.(2) of Sec. 58 which gave the government power to keep the servant under 
suspension pending appeal lead to the consequence of holding that the filing of appeal operated 
to suspend the order of dismissal till the decision in the appeal.” 
Mr. Udhoji urges that in view of these observations the acquittal which had 
given rise to the cause of action could not cease to be operative, and there- 
fore the limitation which had-once started could not be held in abeyance. 
These submissions would require consideration. 


There would also be another side to the question. If the appeal by special 
leave was a continuation of the original complaint it would not be permissible 
to say that the prosecution launched by the complainant was terminated with- 
in the meaning of art. 23 till the appeal itself was decided. If the prosecu- 
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tion continues and is not terminated, Mr. Kalele submits that the plaintiff 
would be entitled to the advantage of the latter part of column 3 of art. 23, 
according to which the limitation starts when the plaintiff is acquitted or the 
prosecution is otherwise terminated. The argument is that though this clause 
purports to mention two categories separately, namely, an acquittal, and the 
termination otherwise than acquittal, the acquittal itself would not remain 
completely effective till the decision of the appeal and therefore the plaintiff 
should be entitled to the benefit of the latter part-of that clause, so as lo 
give a start to the limitation from the date when the prosecution is otherwise 
terminated. In this connection, Mr. Udhoji was seeking to rely on Madho Lal 
v. Hari Shanker® which had held that the first clause in column 3 of art. 23 
- deals with cases of acquittal pure and simple, and the latter of it deals with 
other eases such as those of discharge. That may generally be the position. 
But when an acquittal, properly so called, is subject to further serutiny in an 
appeal, there is-a possibility of the case terminating otherwise than an acquit- 
tal, for instance, by an order of conviction or even an order of discharge or 
retrial in a suitable case. 


Mr. Udhoji was also relying on s. 9 of the Limitation Act which provides 
that when once time has begun to run no subsequent disability or inability to 
sue stops it. His argument was that once the limitation started upon the 
accused being acquitted, it could not be suspended because of the filing of an 
appeal against acquittal. Mr. Kalele was contending in reply that this section 
was not applicable because there was no question of disability or inability to 
sue so as to postulate a suspension of the limitation which had started. His 
further contention however was that the acquittal, though not ineffective, was 
still at large as being the subject-matter of further scrutiny. He also point- 
ed out that even if it was to be said that the limitation had started on the 
date of the original acquittal, the plaintiffs’ suit was based on two causes of 
action, firstly the original malicious prosecution which ended in acquittal, and 
secondly, the prosecution of the appeal with ‘‘intense malice’’ which also gave 
a second cause of action. In para. 1(A) of the plaint, the plaintiffs “had 
alleged circumstances indicating that the initial prosecution was malicious. 
In para. 1(B) it was averred: “The defendant having been actuated with 
intense malice moved the High Court of Bombay in the matter by filing an 
appeal...’’. In para. 1(C) it was alleged that the plaintiffs had to incur ex- 
penses for defending the original proceedings, also ‘the appeal, both of which 
were maliciously prosecuted, and in para. 1(D) the cause of action for claim- 
ing damages is shown to arise on the date on which the High Court dismissed 
the appeal and not the date on which the plaintiffs were “initially acquitted. 
The argument therefore was that not only the original prosecution was mali- 
cious but even the subsequent prosecution of the appeal against acquittal was 
equally or more malicious, and the plaintiff got a cause of action for claiming 
damages for both. It is pertinent to note in this connection that such damages 
have not been specifically asked for the two Stages of prosecutions, one in the 
trial Court and one in the High Court. In a given case it ean be open to the 
plaintiff to say that the initial prosecution might have been with a reasonable 
and justificable cause and was not malicious but the subsequent appeal was 
actuated by malice, in which case he could demand damages for malicious 
prosecution only with respect to the appeal. In the present case, counsel for 
the plaintiffs-respondents was not prepared to state whether he was confining 
his case only to the malicious prosecution in the trial Court or the appellate 
Court. However, there are materials in the complaint which could justify his 
contention that he is suing also so, if not mainly, for the malicious prosecu- 
tion constituted by the appeal, the cause of action for which had arisen with- 
in one year from the date of the suit. In the absence of a statement on the 
point whether the plaintiffs are pressing both the aspects of the claim or only 
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the claim for the alleged malicious prosecution of the appeal, I am not in a 
position to give any categorical answer to that argument. 


Mr. Kalele pointed out that the decision in Narayya v. Seshayya™ on which the 
decision in Purushottam Vithaldas’s case was based by the Divisional Bench 
of this Court has been overruled by a Full Bench of the Madras High Court 
in Kulasekara Chetty v. Tholasingam Chetty®, In that decision, the Full Bench 
of the Madras High Court dealt with the argument that column 3 of art. 23 
of the Limitation Act was in two parts, one in regard to acquittals, and another 
in regard to termination of proceedings otherwise than acquittal, and observ- 
ed that the words ‘‘when the plaintiff is acquitted’’ cannot be divorced from 
the word ‘‘or the prosecution is otherwise terminated”. They further 
held that where a person who is prosecuted is either discharged or 
acquitted and the revision petition filed by the complainant against the discharge 
or acquittal is dismissed, the prosecution proceeding terminates only when the 
revision petition is dismissed and not on the discharge or acquittal. Mr. Kalele 
also relied upon the observations in Sk. Mehtab v. Balaji Krishnarao and 
Madan Mohan Singh v. Ram Sundgz: Singh. These decisions had taken the 
view that the limitation would start not from the date of the acquittal or dis- 
charge but from the date of the disposal of the revision petition filed fox 
challenging the acquittal or discharge. 


Mr. Kalele submitted that accepting the interpretation put by Mr. Udhoji 
would lead to several practical difficulties. According to him, the contention 
that the filing of an appeal or the result thereof were irrelevant would be 
meaningless because in case the acquitted accused were to file a suit for 
damages for malicious prosecution within one year from the date of the acquit- 
tal and in case the appeal was allowed, the defendant to the suit would him- 
self seek to rely on that decision in the appeal against acquittal by urging 
that no cause of action was left for the continuance of the suit for damages. 
According to him, the result of the eventual appeal would determine whether 
the suit, if filed, were to continue or not and was therefore a material circum- 
stance which must be taken into account. His next submission was that in 
case the acquitted accused filed a suit for damages for malicious prosecution 
within limitation, all the expenses that he would incur for the suit and the 
time of the Court which would be spent in dealing with that suit would be- 
come wasted if eventually the appeal against acquittal were to be allowed and 
the acquittal were to be set aside. He was therefore submitting that even if 
the view of the Division Bench of this Court in Purushottam Vithaldas’s case 
with regard to the discharge of an accused were equally applicable to the 
acquittal of an accused, the matter requires reconsideration, particularly in 
view of the recent change in the law whereby a complainant can now file an 
appeal against acquittal if he obtained special leave under s. 417(3). With 
that right of appeal by special leave being given to the complainant, the prac- 
tical difficulties stated by Mr. Kalele would frequently arise in several cases 
if suits for malicious prosecution have to be filed within one year on the basis 
of the Division Bench decision in Purushottam Vithaldas’s case. The matter 
is of considerable importance and an authoritative pronouncement is neces- 
sary, particularly because there is no decision of this Court with regard to 
the position now obtaining after the complainant is given a right to file an 
appeal against acquittal. I would, therefore, refer this appeal to a Division 
Bench for decision or for referring it to a larger Bench if they so think 
necessary. ` i 

The appeal was heard at Nagpur by a bench composed of Patel and 
Deshmukh JJ. 


B. A. Udhoji, for the appellant. 
O. P. Kalele, for respondent No. 1. 
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PATEL J. This appeal from order arises under the following circumstances. 
The plaintiffs-respondents and the defendant-appellant are cultivators. An 
incident occurred between them on June 2, 1958. The appellant filed a com- 
plaint against the respondents under ss. 147, 323 and 451 of the Indian 
Penal Code. The plaintiffs were acquitted by the trial Court on May 18, 1959. 
The defendant applied for leave to appeal to the High Court and the appeal 
was admitted, and after hearing the parties, the appeal was dismissed on 
February 3, 1960. The plaintiffs filed the suit for damages for malicious pro- 
secution on February 3, 1961, before the expiry of the year from the dis- 
missal of the appeal, but much beyond one year from the date of acquittal. 
Relying on a decision of this Court in Purshottam Vithaldas v. Ravji Hari! 
the trial Court dismissed the suit. The appellate Court curiously enough by- 
passing this decision and following the decisions in Madan Mohan Singh v. 
Ram Sundar Singh? and Sk. Mehtab v. Balaji Krishnarao? allowed the ap- 
peal, holding that the suit was not barred by limitation, and remitted it to 
the trial Court for disposal in accordance with law. Against this decision, 
this second appeal is filed. It came for hearing before our brother Paranjpe 
J. who directed it to be placed before a Division Bench as it involved a ques- 
tion of some importance. 

Originally a second appeal was filed. Inasmuch as the trial Court had dis- 
missed the suit on a preliminary point of limitation only, this was brought to 
the notice of Mr. Udhoji who applied that the appeal should be converted in- 
to one against an order, which has been allowed to be done. 

Article 23 of the Limitation Act, Schedule I, prescribes one year’s period 
of limitation for compensation for malicious prosecution and the time be- 
gins to run‘‘when the plaintiff is acquitted, or the prosecution is otherwise 
terminated”. Apart from authority, the language of this provision would 
seem to be plain. In the case of an acquittal, it provides a terminal point 
from which the time begins to run, the terminal point being the acquittal. 
Now, an acquittal is an acquittal, whether or not the complainant files a revi- 
sion application against the order of acquittal or an appeal or the State files 
an appeal. The positioh is not altered by the addition of s. 417(3) in the 
Code of Criminal Procedure which permits the complainant, in the case of a 
private complaint, to file an appeal to the High Cowt against an order of 
acquittal with its permission or leave. The original acquittal is still operative, 
and on the language of the provision, it is the date of acquittal from which 
time begins to run. The other alternative is that “‘the prosecution is other- 
wise terminated’. Whenever a prosecution is started, it may not neces- 
sarily end in an acquittal. A prosecution may end, either in acquittal or con- 
viction. If it is the first, then it is governed by the first part of this provi- 
sion, and if it is the second, there can be no case for a suit. It may also re- 
sult in an order of discharge, or in a dismissal of the complaint if the com- 
plainant is absent on the date fixed for the hearing of the complaint. The 
latter part of the provision ‘‘the prosecution is otherwise terminated”’ is in- 
tended to meet such cases, and here again, it is the end of that proceeding 
which is operative for all intents and purposes and governs the point of time 
when the period begins to run. 

In our view the first part of this provision is indicative of the meaning to 
be attached to the latter part, and it could only mean the first terminal point 
when the prosecution ends in the first Court, for the reason that the effect of 
such an ending is the same as in the case of an acquittal. This is the view 
expressed in Purshottam Vithaldas v. Ravjt Hari. In this case, the plaintiff 
was discharged on November 28, 1918. The defendant made an application in 
revision against the order of discharge but the application was rejected in 
March 1919. The plaintiff raised the suit on March 10, 1920 to recover 
damages from the defendant for malicious prosecution. The Court held that 


1 (1922) LL.R. 47 Bom. 28, 8.0. 24 Bom. 2 (1980) LL.R. 52 All. 558. 
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the cause of action arose on the order of discharge being passed in plaintiff’s 
favour and once the period began to run, it would not be suspended because 
further proceedings might be taken either by Government or by the complai- 
nant in order to get the order of discharge set aside. The Court followed 
the decision in Venu v. Voorya Narayan,+ where similarly the Court held that 
the prosecution terminated on the order of discharge being made in favour of 
an accused person. Similar view was taken in Nareyya v. Seshayya® 

The decision in Narayya v. Seshayya was overruled by a Full Bench in 
Kulasekara Chetty v. Tholasingam Chetty.6 In that case, the respondent had 
prosecuted the two appellants for assault, insult and criminal intimidation. 
The charges against appellant No. 2 were dismissed on September 23, 1930 and 
he was discharged. Appellant No. 1 was acquitted on May 25, 1931. The 
respondent made two applications in revision, one against the order of dis- 
charge of appellant No. 2 aud the other against the order of acquittal of 
appellant No. 1. The District Magistrate before whom these applications were 
filed, dismissed them on July 13, 1931. On July 12, 1932, the appellants filed 
a suit in the District Court for damages for malicious prosecution. The Court 
relied upon the decision of the Privy Council in Balbahadur v. Badri Kah" 
where it was held that in a suit for malicious prosecution the plaintiff had 
not to prove that he was innocent of the charge upon which he was tried, but 
it was necessary to prove that he was acquitted and that it was launched mali- 
ciously. On the basis of this decision, it was observed that unless a person 
is in a position to allege that the prosecution resulted in his acquittal, he 
could not file a suit and, therefore, if an appeal is filed against the acquittal 
or revision application is filed against the acquittal or discharge, he would not 
be able to file a suit for damages for malicious prosecution. The Court also 
relied upon the observations of Williams, Byles and Keating JJ. in Gilding v. 
Eyre8 : 

“Tt is a rule of law, that no onc shall be allowed to allege of a still depending suit that it is 

unjust. This can only be decided by a judicial determination, or other final event of the suit 
in the regular course of it. That is the reason given in the cases which established the doctrine, 
that, in actions for malicious arrest or prosecution, or the like, it is requisite to state in the de- 
claration the determination of the former suit in favour of the plaintiff, because the want of 
probable cause cannot otherwise be properly alleged.’ 
The Court further observed that ‘‘the wording ‘when the plaintiff is acquitted’ 
cannot be divorced from the words ‘or the prosecution is otherwise termi- 
nated’’’. In the result, the Court held that, if the acquittal is followed by 
other proceedings, the prosecution is terminated not by the acquittal but by 
the order passed in the subsequent proceedings and this construction found 
support in the earlier decision of Madras High Court. We most respectfully 
point out that the Privy Council in Balbhaddar v. Badri Sah was dealing 
with matters which ‘are required to be proved if a suit for damages for 
malicious prosecution is to succeed. The Privy Council was not considering 
the provisions of the Limitation Act and, therefore, the observations regarding 
facts to be proved in such a prosecution can hardly be applied to the con- 
struction of the Limitation Act. 

The decision in Madan Mohan Singh v. Ram Sundar Singh proceeded on a 
slightly different footing. The facts were that defendant had filed a com- 
plaint against the plaintiff under s. 500 of the Indian Penal Code. The 
plaintiff was discharged on August 8, 1924. The defendant applied in revi- 
sion to the Sessions Court but it was dismissed on October 24, 1925. The plain- 
tiff then filed a suit within one year of the dismissal of the revisional applica- 
tion but much more than after a year of the original order of discharge. 
The Court gave a wider meaning to the word ‘‘Prosecution’’ as it was not 
defined in the Limitation Act. and held that even a revisional proceeding be- 
4 er LLR. 6 Bom. 876. a [1926] A.LR. P.C. 46, 8.c. 28 Bom. L.R. 
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fore the Sessions Court, or a proceeding in appeal before the High Court, 
should be regarded as a ‘‘prosecution.’’ We think it is possible to take that 
“view, but that does not solve the problem. The Court did recognise, that, with 
the order of discharge passed by the Magistrate, the prosecution terminated, 
but it said that when the matter is taken further, the prosecution can no 
longer be said to have finally terminated, applying the analogy of an appeal, 
saying, that filing of an appeal does not ipso facto vacate an order, and yet 
while the appeal is pending it can hardly be said that the prosecution has 
terminated. It is apparent that the Court has imported the word ‘‘finally’’ in 
the latter part of the provision, The learned Judges, however, do treat the 
ease of acquittal in a different way, for they say (p. 555): 


‘*...Morcover, in a case where the prosecution ended in acquittal the language of article 
28 leaves no room for argument, as it provides specifically that limitation is to run from the 
date of acquittal. It is not, therefore, necessary to consider when the prosecution ‘terminated’.” 


The learned Judges were dealing only with an order of discharge and specially 
excepted the first part of the provision which related to an acquittal. Similar 
view was expressed in Sk. Mehtab v. Balaji Krishnarao. As the same reasons 
as in the Allahabad case have been given for their view, it is not necessary 
to refer in detail to the said case. 

In this connection, we must notice that whenever the Legislature intended 
that the time should commence to run from the final order, it expressly said 
so. Thus, for example, in art. 13 of the Limitation Act which prescribes a 
period of one year to alter or set aside a decision or order of a Civil Court in 
any proceeding other than a suit, the starting point is the date of the final 
decision or order in the case by a Court competent to determine it finally. 
Then again, art. 45 prescribes the period to contest an award under any of 
the regulations there mentioned, as three years, and, the starting point is 
from the date of the final award or order. Similarly, we may also refer to 
arts. 12 and 47 of the Limitation Act. The two decisions above referred to, 
the first in relation to an acquittal and the second in relation to an order of 
discharge, import the word ‘‘final’’ in this provision. The question is ‘‘Is 
there any justification for importation of this word into the provision ?’’ 

In this connection, it must be observed that the scheme of the Limitation 
Act suggests that once the period begins to run, there is nothing which could 
suspend the running of the time. This has been decided since long, the first 
ease being The East India Company v. Odttchurn Paul.2 The Judicial Com- 
mittee observes that the case was one of extreme hardship upon the plaintiff, 
for the delay was not due to anything done by the plaintiff but by the defen- 
dants. It said that: 


‘*,,,.But it is the duty of all Courts of Justice to take care for the general good of the com- 
munity, that hard cases do not make bad law. It has been contended, that the subsequent 
negotiations and inquiries suspended the operation of the Statute, till 1888, when there was a 
final refusal to make any compensation, or, that a new right of action then accrucd. But no 
authority has been, or can be cited to support either of these propositions, nnd we are reluc- 
tantly obliged to overrule them both.” 

The Privy Council refused to recognise that fie was suspension of the run- 
ning of time merely because of the negotiations. To the same effect is the 
decision in Soni Ram v. Kanhaiya Lal’ and 8. R. Goel v. Municipal Board, 
Kanpur. This latter case is more pertinent for the present purpose. The 
plaintiff was a municipal servant. By a resolution of the Municipal Corpora- 
tion, he was dismissed from service. The plaintiff appealed to the Govern- 
ment against the order of dismissal. His appeal was dismissed. He then 
filed a suit in which defence of limitation was raised, the contention being 
that limitation ran from the date of dismissal by the Corporation. The Court 
held that the dismissal by the Corporation was operative even if a right of 
appeal existed, that the case was not similar to the case of a decree of a Civil 
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Court, and even if there was some similarity as in the case of a decree, if the 
appeal is dismissed, the original decree operates. The Court held that once 
the dismissal was there, the plaintiff was bound to sue. within the period of 
limitation provided for, from the date of dismissal and not from the date of 
dismissal of the appeal. In art. 23, there is no qualification to the word 
“‘acquittal’’ or to the words ‘‘the proceeding otherwise ends’’. The decisions 
relied upon seek to embody a qualification, by saying that it is the final order 
of acquittal or the final order of disposal of the proceeding which is the ope- 
tative order and furnishes the starting point of limitation. 


Mr. Kalele says that the consequences of not reading this word into the pro- 
vision are indeed very serious. He says, if a plaintiff files a suit for damages 
for malicious prosecution immediately after he is acquitted or discharged and 
further proceeding is taken, then the suit becomes infructnous. We do not 
accept that in such a case, the suit would become infructuous. The only 
effect of filing an appeal or a revisional application to a superior Court would 
be to stay further proceedings in the suit, and it is only if that revisional 
application or appeal is dismissed that the suit can be proceeded with. He 
further says that assuming that the suit is not filed immediately, but before 
a suit is filed if the defendant approaches the superior Court in revision or 
appeal, the plaintiff would not be able to state that he has been acquitted or 
discharged, as held in Kulasekara Chetty v. Tholasingam Chetty following 
the decision in Gilding v. Eyre. We do not see why he cannot say so. The 
original order of discharge and/or acquittal is operative for all intents and 
purposes. Unlike a decree under the Civil Procedure Code, its operation can- 
not be stayed pending further proceedings in the superior Court and if the 
order of acquittal is operative, there can be no reason why the plaintiff should 
not be able to allege that he was acquitted or discharged and the prosecution 
was malicious. Of course the suit cannot proceed further because the plain- 
tiff has to prove that he has been acquitted. If the acquittal is reversed and 
he is convicted, then the suit cannot survive. Similar would be the result 
where in a revision an order of acquittal or a discharge is set aside. No 
doubt, some inconvenience may be there, but it is no more than an inconvent- 
ence that is caused when the Legislature amends an enactment which renders 
a suit of the plaintiff infructuous which is fought upto the last Court. Such 
instances are not wanting. In this connection, we may cite with advantage 
the decision of the Privy Coucil in Nagendranath De v. Sureshchandra Det? 
where the Judicial Committee was construing the provisions of art. 182(2), 
Schedule I, of the Limitation Act. While considering the language of art. 182, 
their Lordships said (p. 6): 

“... They think that the question must be decided upon the plain words of the Article 

‘where there has been an appeal’, time is to run from the date of the decree of the appellate 
Court. There is, in their Lordships’ opinion, no warrant for reading into the words quoted any 
qualification either as to the character of the appeal or as to the parties to it; the words mean 
just what they say. The fixation of periods of limitation must always be to some extent 
arbitrary, and may frequently result in hardship. But in construing such provisions, equitable 
considerations aro out of place, and the strict grammatica] meaning of the words is, their Lord- 
ships . think, the only safe guide.” 
The rest of the observations relate to the execution proceedings and are not 
relevant. To the same effect are the observations of the Full Bench in 
Balkaran Rat v. Gobind Nath Tiwari. In our view, therefore, there can 
be no justification to add the word ‘‘final’’? before the word ‘‘acquittal’’ 
according to the Madras High Court, and the word ‘‘finally’’ before the words 
‘otherwise terminated”. We may also point out with respect that the English 
practice, as laid down in Gilding v. Eyre cannot control the meaning of the 
words used in art. 28, which do not admit of any qualification. 

No doubt, it is true that the words in the first part ‘‘when the plaintiff is 

12 (1988) ILL.R. 60 Cal. 1, P.C. 13 (1890). .12 All. 120, at p. 187, F.B. 
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acquitted’’ cannot be divorced from the words ‘‘or the prosecution is other- 
wise terminated”. If the word ‘‘finally’’ cannot be added to these words, 
then it must be apparent that the word ‘‘acquitted’’ must give colour to the 
words ‘‘otherwise terminated’’, and if time begins to run from -the date of 
acquittal, by the trial Court, then equally where the prosecution ends other- 
wise, time must begin to run. This has been held by the decision in Pur- 
shottam Vithaldas v. Ravji Hari which followed an earlier decision of this 
Court in Venu v. Coorya Narayan. 

It is argued that possibly, the amendment to the Code of Criminal Pro- 
cedure which permits an appeal by a private party by leave of the Court 
under s. 417(3) may make some difference. The same consideration which we 
have mentioned above must apply even in such a case. It must be admitted 
that under s. 417(3) an appeal by a private party is not as a matter of right. 
It can only be by leave of the Court. A strong prima facie case is usually 
to be made out and unless that is done, no leave is granted. A mere appeal 
cannot be said to do away with the effect of the original acquittal recorded 
in the case and it cannot, therefore, suspend the period of limitation. 

In this connection, we cannot but refer to the observations of the learned 
Judges in Madan Mohan Sigh v. Ram Sundar Singh already quoted above. 
If this should be so in the case of acquittal, the same reasoning must apply in 
the case of an order of discharge. 

Having regard to the above consideration, it appears to us that the learned 
appellate Judge was entirely in error in holding that the suit was within time 
as he has done. 

Mr. Kalele, however, contended relying upon the observations in Madan 
Mohan Singh v. Ram Sundar Singh, that the very appeal in the High Court 
must be treated as a prosecution and the appeal itself must furnish a fresh 
cause of action to the plaintiff for the filmg of the appeal. Paranjpe J. was 
not satisfied that a separate cause of action was laid in the plaint in respect 
of the appeal. We have also perused the plaint and except a passing refer- 
ence to the appeal, there is nothing to show that the plaintiff relied upon the 
appeal as a separate cause of action. Apart from this, if one has regard to 
the fact that before an appeal is admitted, leave is to be obtained which is 
not so readily granted, unlgss on the material before the Court the Court is 
satisfied that there is a prima facie good case, it is impossible to hold for any 
Court that the defendant would not be justified in filing the appeal, and then 
it would cease to be malicious. In any event, in such a case, we do not think, 
except in rare cases, cause of action could be furnished by mere filing of the 
appeal. 

Th the result, we dismiss the plaintiffs’ suit with costs throughout. 


Suit dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Deshmukh. 
YESHWANT AMBARSA MAMARDE 


v. 
AUTHORITY UNDER THE MINIMUM WAGES ACT.* 

Minimum Wages Act (XI of 1948), Secs. 13, 14, 5, 12(1)—Maharashira Minimum Wages Rules, 
1963. Rules 23, 24, 26—Workman getting higher wages than prescribed minimum wages 
under Act—Workman made to work on rest days—Whether such morkman entitled to claim 
more for extra work on rest days under Act. 

Where a workman is getting much more than the minimum wages prescribed by noti- 
fication under s. 5 ofthe Minimum Wages Act, 1948, and he is required to work on rest days, 


"Decided, August 19, 1966. Special Civil Applications Nos. 874, 875, and 941 of 1963.) 
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he cannot under the Act claim anything more for such extra work on the basis of his 
contractual wages. 
Union of India v. B. D. Rathi’, agreed with. 
Ratanlal v. Municipal Committee, Khapa*, Chief Executive Officer, Zilla Parishad, Yeol- 
maly. Bhimrao and Jaswant Sugar Mills v. Sub-Divl. Magistrate, referred to. 


S. W. Dhabe, for the petitioners. 
C. 8. Dharmadhikari, and R. V. Patil, for respondent No. 2. 


PATEL J. These four special civil applications arise out of the orders made 
by the Authority under the Minimum Wages Act in respect of claims made 
by members of different departments of the opponent ‘‘City of Nagpur Cor- 
poration’. The petitioners are in the employment of the Nagpur Corporation 
and item No. 6 in the Schedule governs the petitioners’ employment. The peti- 
tioners, working day is eight hours a day. They alleged that they were re- 
quired to work on Sundays, a day of holiday fixed under the Minimum Wages 
Act by rules under s. 13 made by the Government, and since they were made 
to work on Sundays, they must be paid remuneration for the extra work, or 
in any event compensation for the work done on Sundays. 

On behalf of the Corporation, two defences were set up, one that at least 
in respect of some work the notification of the State Government under s. 5 
applied only to unskilled workers and, therefore, the skilled workers were out 
of the benefit of the notification and could not make an application under s. 20 of 
the said Act. The second contention was that as the wages of the petitioners were 
much more than the wages fixed under the Minimum Wages Act, they were not 
entitled to claim anything under either s. 13 read with the rules, or s. 14. It 
may be mentioned that the minimum wages, which are fixed by the notifica- 
tion by the State Government under s. 5, are Rs. 1-2-0 per day for adult male 
and Rs. 0-12-0 for adult female labour at Nagpur, Jabalpur and Akola, and 
in other centres at 0-14-0 per day for adult male and 0-9-0 for adult female 
labour. Wages paid to the petitioners ranged from Rs. 78 per month to 
Rs. 300 per month. According to the Corporation, even if the petitioners had 
a right of claiming over-time payment on the basis of Minimum Wages Act, 
their total emoluments are much higher than the minimum wages provided 
under the notification and so they are not entitled to anything more. Both 
these contentions have succeeded before the Authority under the Act. 
Mr. Dhabe contends that the Authority is wrong in its decision on both the 
points. 

For the consideration of the first point, it is necessary to mention only a 
few facts. After following the procedure laid down under s. 5, the Madhya 
Pradesh Government fixed the minimum wages under that section by notifica- 
tion, dated February 21, 1951. The Government fixed the rate of wages for 
unskilled labour including casual labour in respect of the scheduled employ- 
ments as mentioned in the Schedule. Under this notification, therefore, mini- 
mum wages were fixed only in respect of unskilled labour belonging to both 
permanent as well as casual class. While revising the rates, the Government 
omitted reference to the words ‘‘unskilled labour’’ or ‘‘casual labour’’ saying: 

“the State Government arc pleased to revise the minimum rates of wages in respect of 
the scheduled employment as mentioned in schedule below in supersession of those fixed under...” 

Mr. Dhabe contends that the reference to the words ‘‘of those’’ is only to 
the minimum rates of wages and not to wages of persons referred to in the 
earlier notification. On the other hand, Mr. Patil says that since the Govern- 
ment was revising the minimum rates of wages and has used the words ‘‘those 


1 [1968] A.I.R. Bom. 54, 8.c. 64 Bom, L.R. 8 (1966) Special Civil Application No. 508 
676, of 1965, decided by Kotval and Padhye JJ. 
2 (1965) Special Civil Application No. 8 on January 19, 1966 (Unrep.). 
of 1965, decided by Wagle and Padhye JJ., +4 [1960] A.LR. All. 724. 
on December 15, 1965 (Unrep.). 
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fixed”? under the notification, dated February 21, 1951, we must read it as a 
qualification to wages of those whose wages were fixed by the prior notifica- 
tion. Now, there is no particular charm in using the words ‘‘revising’’ or the 
word ‘‘fixing’’. Merely because the second notification is in revision of the 
first notification, it does not necessarily mean that its operation must be con- 
fined to the case of employees who were covered by the notification. The 
provision must be read in the light of other words used in the said notifica- 
tion. Now, the schedule that is given is ‘‘name of scheduled employment’? 
and it is ‘‘employment under any local authority”. It is at once apparent 
that the schedule is not limited by its application to a particular kind of 
work. It is all embracing and, therefore, merely by reference to the adjec- 
tival words ‘‘of those’ we cannot reduce the meaning of the schedule. The 
notification must be construed as all other instruments in a reasonable and 
rational way, and reading the notification in’a reasonable way, it is obvious 
that it was intended to apply to all employments under a local authority, pro- 
vided the employee came within the definition of the word ‘‘employee’’ as 
defined in the Act. The words ‘‘of those’’ used in the body of the notification 
related to the minimum rates of wages and not wages of workers fixed under 
the old notification. In our view, the Authority below was wrong in inter- 
preting the notification made by the Government. 

This, however, does not solve the difficulties of the petitioners. Section 5 
prescribes the procedure for fixing and revising minimum wages. It is a pro- 
cedural section, the requirements of which must be followed in accordance 
with the subsequent section for the purposes of coming at a decision as to the 
minimum wages that must be fixed. Section 13 gives the Government a right 
to frame certain rules in respect of which minimum wages have been fixed. 
The rules provide for (i) fixing the number of hours of work which constitute 
a working day inclusive of interval; (ii) fixing the number of hours of work 
which constitute a working week; (ili) a day for rest in every period of seven 
days which must be allowed to all employees or to any specified class of em- 
ployees and for the payment of remuneration in respect of such days of rest; 
and (iv) provide for payment for work on a day of rest at a rate not less 
than the overtime rate, It is not necessary to refer to sub-s. (2) of s. 13. 
Section 14 prescribes the payment of overtime rate to an employee whose mini- 
mum rate of wages is fixed by the Act by the hour, by the day or by such a 
longer wage period. 

The State Government has made rules under the provisions of s. 138. Rule 
23 does prescribe a weekly holiday, but does not prescribe any payment to be 
made for work on a rest day. Rule 24 prescribes that the normal ‘working 
day for an adult worker would-be nine hours. It also prescribes under rule 
26.extra wages for overtime. 

The question is whether the petitioners are entitled to any payment in res- 
pect of their work on a day of rest when no rules are made by the State Gov- 
ernment in respect of the same. A division Bench of this Court in Refanlal 
v. Municipal Committee, Khapa’ held that unless the State Government has 
made a rule requiring the payment to be made, no such payment can be claim- 
ed. The Court differed from the decision in Athnt Municipality v. Shetteppa 
Laxman Pattan.2 In another case in Union of India v. B. D. RathiS a Divi- 
sion Bench of this Court considered the scope of ss. 4, 13 and 14, and while 
construing the words ‘‘ordinary rate of wages’’ observed that (p. 57 ): 

“Moreover if the expression ‘ordinary rate of wages’ in Rule 25 is interpreted to mean 
‘ordinary contract rate of wages’, such interpretation would enlarge the scope of Rule 25 beyond 
that of the provisions of the said Act, which cannot be done.” } 

The learned Judges held that the Act did not interfere with the domain of 
i ivi ication No. 8 2 (1965) O L.L.J. 807. 

ioe ae by w li JJ. 3 A ALR. Bom. 54, 8.c. 64 Bom. 

on December 15, 1965 (Unrep.). L.R._ 676, 


1966.] YESHWANT V.. AUTHORITY, MINIMUM WAGES ACT (A.C.J.)}—Patel J. 299 


contract -so long as the contract provides the total minimum wages fixed by 
that Act, and that they said that (p. 58): 


*,,.Considering the relevant provisions of the said Act together, it appears to us that so 
long as the employer pays the employees the total minimum wages, including overtime wages, 
as provided by the said Act and therules thereunder, the domain of contract is left untouched.” 


These observations are apposite to the question in hand and if the decision is 
right which Mr. Dhabe contends it is not, then the matter is concluded. The 
question is ‘‘Does the question require reconsideration ?’’ 


Mr, Dhabe invites our attention to a decision in the Chief Executive Officer, 
Zilla Parishad, Yeotmal v. Bhimrao+ where the Court did not really consider 
the point in issue, but remitted the proceeding to the Authority under the 
Act for decision. It, however, made, while dealing with a contention found- 
ed on the decision in Union of India v. B. D. Rathi, a passing observation. 
The contention was that the Minimum Wages Act was intended in terms to 
secure only a minimum subsistence to the workers and. if once that is ensured 
then the entire object of the Act is fulfilled and the workers cannot claim 
anything under it. The Court said ‘‘the contention appears to us somewhat 
revolutionary and if accepted, may materially affect the administration of the 
Minimum Wages Act altogether’’, It may be that the Court thought, in the 
absence of further arguments on the point, that the contention appeared to 
be revolutionary. The question, however, must depend for decision, upon the 
terms of the relevant provisions of the Minimum Wages Act. Now, the Act 
shows that its purpose was to assure minimum wages to all employees and the 
Government was entitled to fix under s. 5 minimum rates of wages. Went 
along with the rates of wages such other emoluments as must be paid for 
certain other things. Section 14, which requires the payment for overtime 
work, postulates that the worker, who asked for it, is one whose minimum rate 
of wages is fixed under the Act, that is, someone who gets the minimum rate 
of wages. The Act was not intended to enable the Government to lay down 
rules for the working of industries and/or local authorities. There are seve- 
ral other Acts in force which prescribe the conditions of service in industries 
and local authorities. Evidently, that was not the object of this Act and 
this seems to be made clear when one reads s. 12 which requires payment of 
emoluments to a worker, in accordance with the Act. 


Section 12(7) reads as below: 


“Where in respect of any scheduled employment a notification under section 6 is in force, 
the employer shall pay to every employee engaged in a scheduled employment under him wages 
at a rate not less than the minimum rate of wages fixed by such notification for that class of em- 
ployees in that employment without any deductions except as may be authorised within such 
time and subject to such conditions as may be prescribed.” i 
Omitting the unessentials, the section must read ‘‘the employer shall pay to 
every employee at a rate not less than the minimum rate of wages fixed with- 
out any deductions’’. It is clear that what the employer is bound to pay is 
something more than the Minimum Wages Act and not pay or give all the 
benefits prescribed for workers who get only the bare minimum wages. In our 
view, having regard to the charging section which prescribes what the em- 
ployer should pay the workman, it is impossible to contend that, over and above 
the high contractual wages, the employer is still bound to pay on the basis 
of the contractual wages for other advantages to the worker. Those matters 
may and could be provided for by other means. We, therefore, think that 
the conclusion in Union of India v. B. D. Rathi is fully justified and so is the 
conclusion of the Authority below. 


Mr. Dhabe conteded that, under s. 20, sub-s. (3), the Authority is entitled 
to value the advantages to a workman and provide payment of the same. He 


4 (1966) Special Civil Application No. 508 on’January 19, 1966 (Unrep.). 
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relies in support of his contention on the decision Jaswant Sugar Mills v. 
Sub-Divl, Magistrate.5 In the context of s. 12, that argument is not applicable 
in the present case. It may possibly cover a case where a workman is getting 
the minimum wages as prescribed by the notification and who is required to 
work on Sunday in which case though no rates are fixed by the State Government 
for payment to him, he might go to the Authority and ask for compensation. 
We, however, do not decide this question, as it is not necessary to do. The ques- 
tion may have to be considered as and when occasion arises. 

In view of our judgment, we discharge the rule. Looking to the circum- 
stances of the case, there will be no order as to costs. Rule discharged. 


[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Deshmukh. 
JAGANNATH PUNDLIK DATE v. SUKHDEO ONKAR WANKHEDE.* 


Bombay Village Panchayats Act (Bom. Act III of 1959), Secs. 15, 18(8), 28, 44(2), 16(2)—Civil 
Procedure Code (Act V of 1908), O.XXX, r. 2—Election of member of Panchayat whether can 
be challenged under s3. 15 on ground of disqualification because of under age— Whether 
injunction can be granied preventing such member from voting during pendency of election 
petition against him. 


Under s. 15 of the Bombay Village Panchayats Act, 1958, the election of an elected 
member of a Panchayat is not open to challenge on the ground that he was disqualified 
because he had not completed the age of twenty-one years. 

Subhadrabai v. Ratnaprabha! and Dhondba v. Civil Judge, Winganghat®, referred to. 

Under the Bombay Village Panchayats Act, 1058, an injunction cannot be granted 
preventing an elected member of a Panchayat from exercising his right of voting at a 
meeting of the Panchayat during the pendency of an election petition against him under 
8.15 of the Act. 

Balappa v. Ramchandra Gopala®, referred to. 


V. R. Manohar, for the petitioner. 
V. M. Kulkarm, for respondents Nos. 1 and 3. 
C. G. Madkholkar, for respondent No. 5. 


PATEL J. This petition demonstrates the manner in which some of the Pan- 
chayats are working under the Panchayats Act. 

The dispute between the parties arises out of an election to the Village 
Panchayat of Madshingi, taluq Jalgaon, which took place on May 25, 1966. 
The results of the election were declared on the next day. At this election 
petitioners Nos. 1 to 4 and respondents Nos. 1 to 5 were elected. The meeting 
for the election of the Sarpanch of this Panchayat was fixed originally for 
July 5, 1966, and then adjourned to July 18, 1966. In the meantime, respon- 
dents Nos. 6 and 7 filed two election petitions against petitioners Nos. 1 and 2 
on June 10, 1966. Respondent No. 1 was the Sarpanch elected to the prior 
Panchayat. Te then made an application under s. 16 of the Bombay Village 
Panchayats Act, 1958, to the Collector for disqualifying petitioners Nos. 1 and 
2 on the ground that they were disqualified for being elected as members of 
the Panchayat because petitioner No. 1 was below the age of 25 and petitioner 
No. 2 was below the age of 21 years. The Collector rejected this application 
on July 8, 1966. Prior to this, before the first date for election of the Sar- 


5 [1960] ALR. All, 274. and 419 of 1966, decided by Patel and ` 
*Decided, August 10, 1966. Special Civil Deshmukh JJ., on July 5, 1966 (Unrep.). 
Application No. 578 of 1966. 3 (1965) Special Civil Application No. 126 


1 (1964) Civil Revision Application No. 25 of 1965, decided by Chainani C.J. and Gokhale 
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panch, respondent No. 1 had made an application to the Collector for post- 
poning the election on the ground that an election petition was pending., The 
Collector rejected this application. Thereafter, respondents Nos. 6 and 7 pre- 
sented an application for an interim injunction to the Civil Judge before whom 
the election petition was pending, praying that petitioners Nos. 1 and 2 be 
restrained by an injunction from voting at the ensuing meeting for election of 
the Sarpanch, adjourned to July 18, 1966. The application was made on 
July 14, 1966 and the interim injunction was granted by the learned Judge on 
July 15, 1966. Surprisingly enough, this injunction was not served right until 
one hour before the meeting and the petitioners were effectively prevented from 
voting at the election. The petitioners seek to challenge the order of the 
learned Civil Judge and further consequential order to quash the election of 
respondent No. 1 as Sarpanch and of respondent No. 3 as Upasarpanch of the 
Village Panchayat. It appears that the meeting which was scheduled to take 
place on July 18, 1966, had to be adjourned to July 19, 1966. Though the 
injunction related to the meeting of July 18, petitioners Nos. 1 and 2 were not 
allowed to vote at the meeting which actually took place on July 19, 1966, by 
the presiding officer. 

Mr. Manohar contends that the Civil Judge acting under the provisions of 
s. 15 of the said Act acts as a persona designata and therefore he has no power 
to issue an interim injunction restraining any of the elected members from 
voting at the election of the Sarpanch. It has been held that the Civil Judge 
acting under s. 15 is not a Court but merely a persona designata. It is not 
necessary, however, to decide whether or not he has got all the powers of a 
Civil Court while holding an enquiry and whether the powers of granting in- 
terim injunction are powers which are exercisable during the enquiry by him. 
For the purposes of this matter we will assume that the Civil Judge has by 
reason of s. 15(2) all the powers of a Civil Court. 

A Civil Court can grant injunction only under O. XXX, rr. 1 and 2. Evid- 
ently r. 1 has no application. Rule 2 applies only if conditions thereof are 
satisfied. Rule 2 so far as relevant reads: 

“Tn any suit (1) for restraining the defendant from committing a breach of contract or 
(2) other injury of any kind ...apply to the Court for a temporary injunction to restrain the defen- 
dant from committing the breach of contract or injury complained of.” 
We may assume that though election petition is not a suit, it may even be 
treated as suit. The first part cannot apply for there is no question of a con- 
tract. In order to bring the case within the second part the applicant must 
show some legal injury of some kind. 

In order to prove legal injury the applicant must establish that he has a 
legal right to do something and the opponent prevents him from the exercise 
of such right. Unless a right is alleged and/or shown to exist prima facie, 
there can be no question of any breach of that right. The question then is 
whether the applicant has a right to do that what he wants to prevent the de- 
fendant from doing. 

Respondent No. 6 applied under s. 15 of the Act to have the election of the 
petitioners set aside of ward 3 from where petitioners Nos. 2 and 3 were returned, 
and respondent No. 7 applied to set aside the election of petitioner No, 1 and 
respondent No. 5 from ward 4. Respondent No. 6 was a voter while respondent 
No. 7 was a candidate at the election. Under the Act what is the right that each 
of them possesses? Neither one nor the other is entitled to act as member of the 
Panchayat or vote at its meeting. In fact, until election of petitioners Nos .1 
and 5 is set aside, and he is declared elected he would have no right in res- 
pect of which injury is threatened to him. If he has no right there can be no 
injury to him at all. There is no explanation as how the legitimate exercise of 
his right by petitioners and respondent No. 5 would cause the applicants any 
injury. 

Apart from this, it is impossible under the provisions of the above Act to 
countenance the contention that elected representatives of the people can be 
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prevented from exercising their right of voting at a meeting of the Pan- 
chayat during the pendency of an election petition under s. 15 of the Act. In 
this connection we must refer to s. 15(5) (a), s. 28 and s. 44(2). Section 15 
(5) (a) requires the Court to set aside the election of a candidate if he has 
committed corrupt practice after the enquiry. When there is any other dis- 
pute, the Judge has to make scrutiny of the votes and then declare the candi- 
date with the largest vote duly elected. Section 28 prescribes the terms of the 
office of the members elected to the Panchayat. It provides that the term 
shall be deemed to commence on the date of the first meeting of the Panchayat 
which shall be held on a day to be fixed by the Collector within four weeks 
of the date on which names of elected members are published under s. 10. 
Section 44(2) provides that proceeding of the Panchayat shall be valid not- 
withstanding it is discovered subsequently that some person who was not en- 
titled to do so, sat or voted or otherwise took part in the proceedings. 


The scheme of the Panchayats Act as of such similar Acts is that the person 
who is elected to the office continues to act in the office until his election is 
set aside by a tribunal entitled to do so. Section 16 supports the above con- 
clusion. It provides for cases where a person who is elected but who was dis- 
qualified or who incurs disqualification under s. 14. Section 16(2) provides 
that an elected member shall not be disqualified from voting unless the Col- 
lector decides the dispute. Under the Act a person who is declared elected 
has statutory rights to attend the meetings of the Panchayat and vote at its 
meetings. The Court cannot in any manner touch his statutory rights until 
his election is set aside or someone else is declared elected in his place. The 
reason for this is obvious. When an elected member exercises his right of 
voting, he does not exercise it for himself, but as representative of the voters. 
Legitimate exercise of his right as a member by him cannot be regarded as any 
matter affecting respondent No. 7. In England il seems no injunction so far 
has ever been granted preventing an elected member from exercising his rights 
during the pendency of an election petition against him. 


Mr. Manohar is right when he contends that the ground that petitioners 
Nos. 1 and 2 had not completed 21 years of age and therefore were not quali- 
fied either to vote or to be clected as members cannot be taken in an election 
petition under s. 15, inasmuch as the entry in the list of voters is made con- 
elusive by s. 18, sub-s. (3) of the Act. In this contention he is supported by 
the decision of a Bench of this Court in Sabhadrabai v. Ratnaprabha' in a 
case which arose under the C.P. and Berar Municipalities Act, ss. 20A, 12(3) 
and 15 of which are similarly worded as the sections in the present case. To 
the same effect is the judgment by us in Dhondba v. Civil Judge, Hinganghat.* 
It is clear, therefore, that the allegation that the two petitioners were dis- 
qualified because of their age was not open to be made for setting aside the 
election of petitioners Nos. 1 and 2 under s. 15. Thus on merits also respon- 
dents Nos. 6 and 7 had no case. 

Mr. Kulkarni very strongly relied upon Bhimappa Balappa v. Ramchandra 
Gopala,? where a Bench of this Court observed that interim injunction ought 
not to be issued unless a prima facie case is found. Mr. Kulkarni wants us 
to import into this decision a further decision that the Court ruled that under 
the Act injunction can be granted preventing a person from voting at the elec- 
tion of the office-bearers merely because his election is challenged if a prima 
facie case was made out. No such point was mooted before the Court and 
none was decided. It may be that the Court in that case did not think it 
necessary to decide this aspect of the matter as the casc may have appeared 


ivil Revision Application No. 25 Deshmukh JJ., on July 5, 1966 (Unrep.). 
seven adel by V.S. Desai and Wagle JJ., 3 (1965) Special Civil Application No. 126 
on September 30, 1964, (Unrep.). of 1965, decided by Chainani C.J. and Gokhale 
2 (1966) Special Civil ‘Applications Nos. J.,on February 15, 1965 (Unrep.). [1965] 
418 and 410 of 1966 decided by Patel and Mah. L.J. Note 79. 
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to be a very clear one. It is well recognised that the case is merely an autho- 
rity for what it decides and not for what it has not decided. 

An argument of desperation was made by Mr. Kulkarni that as under the 
Act there is an alternative remedy to the petitioners, this Court ought not to 
interfere. It must be noticed that respondent No. 1 was only wanting to con- 
tinue in office as long as he could and realising that his party may not be in 
majority, made hig best attempts to prevent the two petitioners from voting 
at the election of the office-bearers. He failed before the Collector on the 
ground of disqualification; he failed before the Collector in obtaining injuuc- 
tion against election to the office of Sarpanch, and ultimately therefore, through 
respondents Nos. 6 and 7 he obtained the injunction. On the other hand, the 
harm caused to the petitioners and to the voters who elected them is immense, be- 
cause they were not allowed to vote and respondent No. 1 has been able to con- 
tinne in the saddle by election in a truncated body. The remedy that is provided 
is far too long and until the result of that proceeding is known respondent 
No. 1 would be enabled to continue in office where he has no right to be. We 
cannot, therefore, on the facts of this case hold that the remedy which is 
available to the petitioners as an alternative remedy is adequate. This con- 
tention also must fail. 

In the result, we set aside the order of injunction made by the learned 
Judge and quash the election of respondents Nos. 1 and 3, ie. we grant 
prayers (a), (b), (e) and (d) made in the petition. The petition is allowed. 
The petitioners will get their costs from respoudents Nos. J, 3, 6 and 7. ` 


Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Palel and Mr. Justice Deslmukh. 
SECRETARY, MUNICIPAL COMMITTEE, ACHALPUR CITY 


v. 
NANDKISHORE BALBHADRALAL JAISWAL.* 


Central Provinces & Berar Municipalities stet (II of 1922), Sec. 66(1)(0) & (e)—Constilution of 
India, Art. 277; 7th Sch., List I entries 89, 30; List IX entrics 56, 52—Whether tax under 
s. 66(1)(0) a terminal tax. 


The incidence of tax under s. 66(1)(0) of Lhe Central Provinces & Berar Municipalities 
Act, 1922, not being the transport of goods but centry and exit of goods in and out of the 
municipal limits, it cannot fall within entry 66, List II of the Seventh Schedule to the 
Constitution of India. The tax also docs not fall in entry 52 of List II. ‘The tax is really 
a tax that is imposed at a terminus and would be a terminal tax as understood in centry 
$9, List I. 

Punjab Flour & General Mills v, Lahore Corpn.,+ The Empress Mills v. Municipal Commi!tee, 
Wardha,? Rai Ramkrishna v. State of Bikar, Di/s. Sainik Motors v. State of Rajasthan: 
and Burmah Shell Co. v. Belgaum Municipality,® referred to. 


Tue facts appear in the judgment. 


N. B. Chandurkar, J. N. Chandurkar, M. N. Chandurkar and 8. P. Kulkarni, 
for the petitioner. 
FV. R. Manohar and P. V. Sagdeo, for respondent No. 1. 


Patru J. Criminal cases pending before the Magistrate against the respon- 
dents were withdrawn to this Court by an order, dated July 15, 1966, for 
decision on important questions of law which involved a reference to consti- 


*Decided, August 10, 1966. Special Civil 3 [1963] A.LR. S.C. 1687, 
Application No. 785 of 1905. 4 [1961] A.LR. S.C. 1480. 
1 [1947] ALR. P.C. 14. 5 [1968] A.B. S.C. 906. 

2 [1958] A.LR.S.C. 841. 
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tutional provisions. The dispute is regarding the validity of the terminal tax 
imposed by the municipality which is now described as the petitioner. We 
were told that large number of the litigations were pending in the Magis- 
trate’s Court, as the residents within the limits of the municipality refused 
to pay the tax. We, therefore, treated the matter as very urgent and fixed 
the hearing in about three weeks before us, with the consent of respondents. 

The municipal committee since about 1922 was imposing terminal tax in 
respect of the export and import of goods out of and within its limits. The 
first notification is, dated October 12, 1922, specifying the items on the export 
of which terminal tax had to be paid, in List No. 1 and specifying the items 
of the import of goods, either by rail or road, on which tax was to be paid in 
List No. 2. Originally, List No. 1 consisted of seven items and List No. 2 
consisted of thirteen items. On April 23, 1930, in the items under the head- 
ing ‘‘Maniari and Kirana’’, certain additional items were specified. Similarly, 
on January 19, 1933, further items were added. In 1942, the item ‘‘Maniari’’ 
was amplified to contain several other articles, and again the item ‘‘Kirana”’ 
was amended to include several other items. This went on until 1947. On 
May 11, 1962, the rules made under s. 67, sub-s. (5), imposing terminal tax 
under s. 66, sub-s. (7), el. (0), of the C. P. Municipalities Act, 1922, were 
superseded and new rules were sanctioned by the State Government imposing 
terminal tax on import and export of listed articles. List (a) which related 
to import of goods by vail or by road comprised as many as 103 items. On 
all these, varying rates of terminal taxes were levied. List (b) comprised of 
13 items on the export of which varying rates of terminal taxes were levied. 
The respondents-accused relying on the decision in Amraoti Municipality v. 
Ramchandra’ refused to pay the tax, on the ground that this was a new im- 
position of terminal tax which was not within the competence of the muni- 
cipal committee to impose, by reason of the constitutional limitations and, 
therefore, it was void. As similar attitude was taken by a large number of 
citizens, exporting and importing goods within the municipal committee limits, 
the municipal committee instituted a large number of criminal complaints against 
defaulting persons. The question is whether the tax is validly levied. 

The municipal committee is governed by the C. P. and Berar Municipalities 
Act, 1922, s. 66 of which gives power to the committee to impose taxes. So 
far as relevant for the purposes of discussion the section reads thus: 

“@6.(1) A committee may, from time to time, and subject to the provisions of this 
Chapter, impose in the whole or in any part of the municipality any of the following taxes, for 
the purposes of this Act, namely :— 


(a) 


(e) an oclroi on animals or goods brought within the limits of the municipality for sale, 
consumption or use within those limits; 

(f) to (n) 

(o) a terminal tax on goods or animals imported into or exported from the limits of a 
municipality : 

Provided that a terminal tax under this clause and an octroi under clause (e) shall not be 
in force in any municipality at the same time; and 

(p) a tax on— 

(i) persons travelling by railway to or from a municipality to which pilgrims resort, or 

(ii) pilgrims visiting a shrine within the limits of a municipality.” 
By entry No. 89, List I, Seventh Schedule of the Constitution, ‘‘terminal 
taxes on goods or passengers, carried by railway, sea or air and taxes on rail- 
way fares and freights’’ are within the competence of the Central Legislature. 
Therefore, it was contended by the respondents that the municipal committee 
was not competent to levy the terminal tax. 


1 [1964] ALR. S.C. 1166. 


as 
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Article 277 saves taxes that were already being levied. It is 


“Any taxes, duties, cesses or fees which, immediately before the commencement of this 
Constitution, were being lawfully levied by the Government of any State or by any munici- 
pality or other local authority or body for the purposes of the State, municipality, district or 
other local area may, notwithstanding that those taxes, duties, ceases or fees are mentioned 
in the Union List, continue to be levied and to be applied to the same purposes until provision 
to the contrary is made by Parliament by law.” 


In the above case, Town M. O., Amravati v. Ramchandra, the municipal com- 
mittee was imposing terminal ‘taxes as in the present case. In 1959, the 
municipal committee added three items, i.e. silver and silver jewellery, gold 
and gold jewellery and precious stones, to the list on which such duty was im- 
posable, and the contention was that the imposition was invalid. The Court 
construed art. 277 of the Constitution. The Supreme Court relying on the 
decision in M/s. Ram Krishna v. Janpad Sabha? held that in order that 
art. 277 should apply, (1) the tax must be one which was lawfully levied by 
a local authority for the purposes of a local area at the commencement of 
Part III of the Government of India Act, (2) that the identity of the body 
that collects the tax, the area for whose benefit the tax is to be utilised and 
the purposes for which the utilisation i is to take place continue to be the same, 
and (3) the rate of the tax is not enhanced nor its incidence in any manner 
altered, so that it continues to be same tax. Since the municipal committee, 
which was imposing the tax which it called terminal tax, altered by the noti- 
fication of 1962 the rate of the tax and also added new items to the list exist- 
ing at the commencement of the Constitution, the tax cannot be protected 
under art. 277 unless it can be protected as being of a different nature with- 
in its competence. In view of the said decision any addition to the items or 
increase in the rates became void. 

Mr. Chandurkar appearing on behalf of the municipal committee, contends 
firstly that the levy of the said tax would be valid by reason of entry 56 in 
the State List (List II). The entry is ‘‘taxes on goods and passengers car- 
ried by road or on inland waterways.’’ He argues that the case really falls under 
entry No. 56 in list IJ. He says, in the above case the Supreme Court was 
dealing with terminal taxes imposed on goods carried by Railway and hence 
the ruling has no application. 

He argues that the label attached by the municipality to a tax does not deter- 
mine what the real nature of the tax is. The Court must find out the real 
intention of the municipal committee and determine what was the incidence 
of the tax intended in order to arrive at the correct conclusion. This follows 
from the decision in Punjab Flour d& General Mills v. Lahore Corpn.2 The 
question whether it is terminal tax or a tax which falls within entry No. 56 
of List II which is within the competence of the State Legislature, must now 
be considered. 

What is a terminal tax has been considered in a few cases by the Federal 
Court and also by the Supreme Court. The first case which may usefully be 
referred in this connection is the decision in Punjab Flour & General Mills v. 
Lahore Corpn. In that case, originally the Lahore Municipal Committee was 
imposing terminal tax, but after the Government of India Act came into force, 
it imposed in 1938 what it called ‘‘octroi’’, but there was no provision for 
refund. The contention that was raised on behalf of the appellant was that 
though these taxes were called ‘‘octroi taxes,’’ in reality they were ‘‘terminal 
taxes” and, therefore, not within the competence of the Corporation. The 
Court traced the history of these taxes pointing out the distinction between 
terminal taxes and taxes called octroi, and held that the tax in substance and 
effect was in respect of entry of goods into a local area for consumption, use 
or sale therein and nothing else. Chief Justice Spens, in para. 9, points out 
what a terminal tax is. The learned Chief Justice says, it must be (a) terminal 


2 [1062] A.LR. S.C. 1078. 3 [1947] ALR. F.C. 14. 
B.L.R.—20. 
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and (b) confined to goods and passengers carried by railway or air. They must be 
chargeable at rail or air terminus and be referable to services (whether of carri- 
age or otherwise) rendered or to be rendered by some rail or air. transport organi- 
sation. In the Government of India Act, 1935, and the Constitution, the power 
to impose the terminal taxes so far imposed on goods transported between 
two termini by local Governments was done away with. Only Central Gov- 
ernment was given the power to impose terminal taxes on goods and passengers 
carried by rail or air. 

The nature of terminal tax has again been pointed out in Empress Mills v. 
Municipal Committee, Wardha.* The Court in that case was considering the 
question as to whether the goods in transit could be taxed under the heading 
“tax on import and export of goods.’ The word ‘‘terminus’’ came to be con- 
sidered. The Court held that ‘‘terminus means the point to which motion or 
action tends, goal, end, finishing point; sometimes that from which it starts; 
starting point. An end; extremity; the point at which something comes to 
an end.” In Corpus Juris Vol. 62 it is stated at page 729 that ‘terminal’ in 
connection with transportation means inter alia ‘‘the fixed beginning or end- 
ing point of a given run.” Applying somewhat strict construction, these be- 
ing taxing provisions, the Court held that the word ‘terminal’ must, in the 
context be construed as having reference to the terminus and has to be read 
to connote the idea of the end of something connected with motion and not 
that of an intermediate stage of a journey. The Court observed that the inci- 
dence of the terminal tax is similar in its incidence and is payable on goods 
on the journey ending within the municipal limits and not merely through the 
municipal limits and at their terminus elsewhere. 

We must next consider what is the nature of the tax falling within entry 
No. 56 on which Mr. Chandurkar has substantially based his argument. The 
entry is “taxes on goods and passengers carried by road, or on inland water- 
ways.’’ The nature of this tax has been considered by the Supreme Court in 
Rat anenee v. State of Bihm® and M/s. Bainik Motors v. State of Raja- 
sthan.6 In Sainik Motors’ case the Court was considering s. 3 of the Rajasthan 
Passengers and Goods Taxation Act. In that case, the argument was that in- 

asmuch as the tax was claimed on the basis of the actual “fare charged to the 
passengers, it was a tax on income and, therefore, without the competence of 
the State Legislature. The Court relying upon the terms of s, 3 held that it 
was a tax in respect of passengers carried and goods transported by motor 
vehicles, that is, the tax was upon the passengers and goods and freight was 
merely a measure for the levy of the tax and, therefore, it was within entry 
No. 56. The meaning of the expression ‘‘carried by road or on inland water- 
ways” in relation to the passengers and goods was considered in Rai Ran- 
krishna v. State of Bihar. The Supreme Court pointed out that: 

‘+ It is not on all goods and passengers that taxes can be imposed under this entry; it is 

on goods and passengers carried by road or on inland water-ways that taxes can be imposed. 
The expression ‘carried by road or on inland waterways’ is an adjectival clause qualifying goods 
and passengers, that is to say, it is goods and passengers of the said description that have to 
be taxed under this entry.” 
In this case, it has been pointed out that the jndideice of the tax is on the 
carriage of goods either by road or on inland waterways. Unless the incid- 
ence is on the carriage of goods by road or on inland waterways, it is im- 
possible to hold that tax levied by the municipality falls within this entry. 

In this connection, it must be pointed ont that even the Constitution itself 
has made a distinction between ‘‘terminal tax” and ‘‘tax on carriage of pas- 
sengers and goods.” This is evident from entry No. 30 in List I which en- 
ables the Central Legislature to tax ‘‘Carriage of passengers and goods by 
railway, sea or air, or by national waterways in mechanically propelled ves- 


4 [1958] ALR. S.C. 341. 6 [1961] A.LR. S.C. 1480, 
& [1963] ALR. 8.C. 1667. 
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sels.’? This tax is entirely a different tax from that covered by entry No. 89 
in List I, Seventh Schedule, which relates to ‘‘Terminal taxes on goods or 
passengers, carried by railway, sea or air; taxes on railway fares and freights.’’ 
Similarly, we may refer to entry No. 52 in List II which is ‘‘Taxes on entry of 
goods into a local area for consumption, use or sale therein.’’ 

In the present case, the tax is clearly imposed on goods which enter and 
leave the municipal limits, and has no relation to transport of goods as such. 
It is really a tax that is imposed at the terminus. The incidence of the tax 
not being the transport of goods but entry and exit of goods in and out of 
the limits, it cannot fall within entry 56 list II. This contention, therefore, 
must fail. 

Even if it were possible to hold otherwise, i.e. even if the tax fell within 
entry 56 of list II, it would be beyond the competence of the municipal com- 
mittee inasmuch as s. 66 of the’C. P. and Berar Municipalities Act, 1922, 
does not transfer this head of the taxes to municipalities governed by it. 
There ig no residuary clause that we have in the Bombay counterpart of the 
Municipal Act which enables the municipal committee to levy such taxes as 
the State Government could levy. It is, therefore, impossible to hold that the 
municipal committee was entitled to levy a tax under entry No. 56, List II, 
Seventh Schedule, of the Constitution. 

Mr. Chandurkar had not contended when he opened the case, that at least 
the tax on the entry of goods within the municipal limits should be held to 
be valid as falling within entry 52 in list II of the Schedule. It was only 
when judgment was being dictated that, he said, that was also his argument. 
The entry is ‘‘taxes on the entry of goods into a local area for consumption, 
use or sale therein.” This was entry 49 in list II in Government of India 
Act, 1935. The nature of this tax was considered by the Federal Court in 
the Punjab Flour & General Mills v. Lahore Corpn. already referred to and 
more recently in Burmah Shell Co. v. Belgaum Municipality’? where the differ- 
ence between ‘terminal tax’ and ‘an octroi’ was more clearly pointed out. In 
the latter case in para. 17, Mr. Justice Hidayatullah for the Court points 
out that: 

“Octrois and terminal taxcs were different though they resembled in one respect, namely, 
that they wero leviable in respect of goods brought into a local area. While terminal taxes 
were Icviable on goods ‘imported or exported’ from the Municipal limits denoting thereby that 
they were connected with the traffic of goods, octrois, according to the legislative practice then 
obtaining, were leviable in respect of goods brought into a Municipal area for consumption or 
use or sale. It is not necessary to cite the Municipal Acts prior to 1935 but a reference to them 
will amply prove that such was the tax which was contemplated as octroi.” 

This is well illustrated by the provisions of the present Act where they are 
differently referred to. Section 66(/)(e) of the C.P. Municipalities Act, 1922, 
enables the municipal committee to levy an octroi on animals or goods brought 
within the limits of the municipality for sale, consumption or use within those 
limits, while clause (0) of sub-s. 66 enables the municipal committee to levy 
a terminal tax on goods or animals imported into or exported from the limits 
of a municipality. Of course, it has a proviso which it is not necessary to 
refer. As to the scheme of the Government of India Act, 1935, the learned 
Judge says (p. 910): 

“The Joint Committee, however, recommended otherwise and terminal taxes were 
separated from ocirois and included in the central list. The proceeds of the terminal taxes, 
however, were to be distributed among the provinces. In allocating ‘octrois’ to the Provinces, 
the word itself was avoided because terminal taxes are algo ociroi in a sense and instead a des- 
cription of the tax was mentioned in entry No. 49, which has been quoted already, and which 
read ‘Cesses on the entry of goods into a local arca for consumption, use or gale’..,” 

He then says: 


“The history of these two taxes clearly shows that while terminal taxes were a kind of 
7 [1068] A.I.R. S.C. 906. 


808 . THE BOMBAY: LAW BEPORTER. [VOL. LXIX: 


octroi which were concorned only with the entry of goods in a local area irrespective of whether 
they would be used there or not; octrois wore taxes on goods brought into the area for consum- 
ption, use or sale.” 


Inasmuch as the tax is imposed on the traffic of goods coming in and going ` 


out of the municipal limits irrespective of other considerations it cannot, 
therefore, fall in entry 52 of List II. 

Having regard, therefore, to the nature of the tax levied by the notification 
and the fact that the amount of the tax has been increased in respect of every 
item and new items are added, the notification is clearly invalid. 

Mr. Chandurkar then contended that since the notification, dated May 11, 
1962, is held now to be invalid and beyond the powers of the municipal com- 
mittee, the earlier notifications imposing the tax can well be regarded as con- 
tinuing. This argument is founded on the decision in Messrs Shriram Gulab- 
das v. Board of Revenue® where it was held that an amending provision be- 
ing invalid, its effect was to rehabilitate the old provision, because the amend- 
ment failed to work any change in the law. The argument appears to be 
attractive and we would probably have been willing to accept it, but for the 
fact that the Supreme Court in Firm Mehtab Majid & Co. v. State of 
Madras? and B. N. Tewari v. Union of Indiat has rejected this contention, 
In the first case, the Supreme Court observed (p. 932): 

“,..Once the old rule has been substituted by the new rule, it ceases to exist and it does 
not automatically get revived when the new rule is held to be invalid.’ 

We, therefore, decide that the notification, dated May 11, 1962, is wholly 
invalid and the power of the municipal committee to impose the terminal taxes 
is not available under that notification, or under the notifications existing 
prior to that date. 

Mr. Chandurkar applied for a certificate under art. 183(/)(c) of the Con- 
stitution that the case is a fit one for appeal to the Supreme Court. Mr. Mano- 
har is not in a position to object to the grant of such a certificate. We accor- 
dingly grant the certificate under art. 133(1) (c) of the Constitution. There 
will be no order as to costs. Order accordingly. 


x 


SUPREME COURT. 





Present : Mr. Justice M. Hidayatulah, Mr. Justice S. M. Sikri and Mr. Justice Raghubar 
Dayal. 


ASHWIN NANUBHAI VYAS v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Secs. 198, 208, 495, 247, 269; Chapter XVILI—Indian 
Penal Code (Act XLV of 1860), Secs. 493, 496—Inquiry into cases triable by Court of Session 
or High Court—Death of complainant after filing of complaint—Whether complaint abates on 
death of complainant—Court whether can subsittute another person to continue prosecution. 


In an inquiry under Chapter XVIII of the Criminal Procedure Code, 1898, the death of 
the complainant after he has filed his complaint does not abate the complaint. The power 
of the Court to substitute another prosecution agency (subject to such restrictions as may 
be found) under s. 493 of the Code is always available, 

Section 198 of the Criminal Procedure Code, 1898, creates a bar which has to be removed 
before cognizance is taken. Once the bar is removed because the proper person has filed 
a complaint, the section works itself out. There is nothing in the Code or in Chapter XVIII 
which says what, if any, consequence would follow if the complainant remains absent at any 
subsequent hearing after filing the complaint. 

The complainant filed a complaint against the accused under s. 198 of the Criminal Pro- 
cedure Code charging him with offences under ss. 417, 498 and 496 of the Indian Penal Code. 


8 [1958] Nag. 352. *Decided, October 10, 1966. Criminal 
9 11963) A R. S.C. ere 982. Appeal No. 268 of 1964. 
10 [1965] ALR. SC 1 
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The complainant was examined by the Magistrate and the accused was then summoned 
to the Court. The complainant thereafter died and her mother applied to the Court for 
substitution as a fit and proper complainant in the case. This application was granted 
and the Magistrate decided to proceed with the complaint. The accused contended that 
the trial of offences under ss. 498 and 496 of the Indian Penal Code was governed by 3.198 
of the Criminal Procedure Code and only the aggrieved person could be the complainant and 
on the death of the complainant the complaint must be treated as abated. On the 
question whether on the death of the complainant the procecdings ipso facto came to an end 
or could be continued by the mother of the complainant :— 

Held, that all that 3.198 of the Criminal Procedure Code requires is the removal of the 
bar before cognizance is taken, 

that in the present case that bar was removed with the filing of the complaint by the 
complainant, and 

that the Magistrate was right in proceeding with the inquiry by allowing the mother to 
carry on the prosecution which she could under s. 495 of the Criminal Procedure Code either 
herself or through a pleader, 

Imperator v Nur Mahomed’, Emperor v. Mauj Dinè, U.Tin Maung vy. The King, 
Md. Azam v. Emperor: and In re Ramasamier®, referred to, 


Tue facts appear in the judgment. 


N. N. Keswani, for the appellant. 
K. L. Hathi and R. H. Dhebar, for respondent No. 1. 
K. Rajendra Chaudhuri and K. R. Chaudhuri, for respondent No. 2. 


HDAYATULLAH J. In this appeal, by special leave, against the judgment 
and order of the High Court of Bombay, August 25, 1965, the appellant 
Ashwin Nanubhai Vyas is an accused before the Presidency Magistrate’s 4th 
Court at Girgaon, Bombay. The case was started on the complaint under 
8. 198, Code of Criminal Procedure of one Kusum Vithal Abhyankar, who 
charged him with offences under ss. 417, 493 and 496 of the Indian Penal 
Code. Kusum’s complaint was that Vyas went through a sham marriage with 
her, before a person who posed as an Officer from the office of the Registrar 
for Marriages. Subsequently, Vyas abandoned her and married another. 
Ou being questioned Vyas told her (Kusum) that he had never married her, 
as the whole affair was a sham. Kusum alleged that she had become pregnant 
as a result of the cohabitation but in view of her serious heart ailment Vyas 
took her to a clinic where under medical advice and on certificate granted by 
Vyas an abortion was caused to save Kusum’s life. 

The complaint was filed on November 1, 1963 and Kusum was examined by 
the Presidency Magistrate. Vyas was then summoned to Court. On Novem- 
ber 29, Kusum unfortunately died of a heart attack. Kusum’s mother, who 
is respondent No. 2 in this appeal, then applied to the Court for substitution 
as a fit and proper complainant in the case. She expressed her willingness 
to act as a complainant and to continue the proceedings. This application 
was strongly resisted by Vyas who contended that the trial of offences under 
ss. 493 and 496 of the Indian Penal Code was governed by s. 198 of the Code 
of Criminal Procedure and only the aggrieved person could be the com- 
plainant and on Kusum’s death the complaint must be treated as abated. The 
Presidency Magistrate by his order, April 3, 1964, rejected the objection and 
decided to proceed with the complaint with Kusum’s mother as the complai- 
nant. Vyas then filed an application for revision in the High Court at Bom- 
bay and by the judgment and order now impugned his petition for revision was 
rejected. The question that arises in this appeal is whether on the death of 
Kusum the proceedings ipso facto came to an end or could be continued in 
the manner ordered by the Presidency Magistrate. 

1 (1907) 80r, L.J. 190. 4 [1926] ALR, Bom. 178, s.c, 28 Bom 


2 [1929]; A.I.R. Lah. 72, s.c. 4 Lah. 7. L.R. 288. 
3 part A.LR. Ran. 202. 5 (1915) 16 Cr. LJ. 713. 
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The Code of Criminal Procedure provides only for the death of an accused 
or an appellant but does not expressly provide for the death of a complainant. 
The Code also does not provide for the abatement of inquiries and trials 
although it provides for the abatement of appeals on the death of the accused 
in appeals under ss. 411A(2) and 417 and on the death of an appellant in all 
appeals except an appeal from a sentence of fine. Therefore, what happens on 
the death of a complainant, in a case started on a complaint has to be inferred 
generally from the provisions of the Code. The Code by Chapter XV, which 
is to be found in Part VI (Proceedings in Prosecutions) provides for the 
jurisdiction of criminal courts in inquiries and trials. This Chapter is divded 
into two Parts—A (Place of Inquiry or Trial) and B (Conditions requisite 
for initiation of Proceedings). Part B consists of ss. 190 to 199B. Section 
190 lays down inter alia that any Presidency Magistrate may take cogniz- 
ance of any offence upon receiving a complaint of fact which constitutes such 
offence. Sections 195 to 199B, however, place certain restrictions upon the 
power of the Chief Presidency Magistrate and other courts to take cognizance 
of cases. One such restriction is to be found in s. 198. It provides: 

“198, Prosecution for breach of contract, defamation and offences against marriage. 

No Court shall take cognizance of an offence falling under Chapter XIX or Chapter XXI 
of the Indian Penal Code or under sections 498 to 406 (both inclusive) of the same Code, except 
upon a complaint made by some person aggrieved by such offence : 

Provided that, where the person so aggrieved is a woman who, according to the customs 
and manners of the country, ought not to be compelled to appear in public, or where such per- 
son is under the age of eighteen years or is an idiot or lunatic, or is from sickness or infirmity 
unable to make a complaint, some other person may, with the leave of the Court, make a com- 
plaint on his or her behalf: 

Provided further that...” 

The complaint of Kusum was filed to remove the bar contained in this section 
although for the offence under s. 417 no such bar existed. The offences under 
ss. 493 (a man by deceit causing a woman not lawfully married to him to 
believe that she is lawfully married to him and to cohabit with him in that 
belief) and 496 (a person with fraudulent intention going through the cere- 
mony of being married, knowing that he is not thereby lawfully married) are 
non-cognizable, not compoundable and exclusively triable by Court of Session. 
They are serious offences, being punishable with imprisonment extending to 
10 and 7 years respectively. The Presidency Magistrate was not trying the 
case but only inquiring with a view to its committal to the Court of Session 
if the facts justified a committal. During this inquiry Kusum died. We have 
to determine what is the effect of the death of a complainant on an inquiry 
under Chapter XVIII in respect of offences requiring a complaint by the per- 
son aggrieved, after the complaint has been filed. 

Mr. Keswani for Vyas, in support of the abatement of the case, relied upon 
the analogy of s. 481 under which appeals abate and ss. 247 and 259 under 
which on the complainant remaining absent, the court can acquit or discharge 
the accused. These analogies do not avail him because they provide for special 
situations. Inquiries and trials before the court are of several kinds. Section 
247 occurs in Chapter XX which deals with the trial of summons cases by a 
Magistrate and s. 259 in Chapter XXI which deals with trial of warrant cases 
before Magistrates. Under the former, if summons is issued on a complaint and 
the complainant on any day remains absent from the court, the Court, unless it 
decides to proceed with the trial, must acquit the accused. This can only happen 
in the trial of cases, which are punishable with imprisonment of less than one 
year. This not being the trial of a summons case but a committal inquiry, 
s. 247 neither applies nor ean it furnish any valid analogy. Similarly, s. 259, 
which oecurs in the Chapter on the trial of warrant cases, that is to say, cases 
triable by a Magistrate and punishable with imprisonment exceeding one year 
can furnish no analogy. Under s. 259, if the offence being tried as a warrant 
case is compoundable or is not cognizable the Magistrate may discharge the 
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accused before the charge is framed if the complainant remains absent. Once 
again this section cannot apply because the Presidency Magistrate was not try- 
ing the case under Chapter XXI. 

This case was being heard under Chapter XVIII which divides committal 
cases into two classes (a) those commenced on a police report and (b) other 
cases. The first kind is tried under the procedure laid down in s. 207A. 
With that procedure we are not concerned. The other eases are tried under 
the procedure as laid down in the other provisions of Chapter XVIII. Section 
208 of this Chapter provides that in any proceeding instituted otherwise than 
on police report the Magistrate shall 

‘twhen the accused appears or is brought before him, proceed to hear the complainant (if 
any) and take in manner hereinafter provided all such evidence as may be produced in support 
of the prosecution or on behalf of the accused, or as may be called for by the Magistrate”. 
The Magistrate then hears evidence for the prosecution unless he makes an 
order of commitment and after recording the evidence and examining the 
accused (if necessary) frames a charge. He may, after hearing further evid- 
ence, which the accused may wish to produce (unless for reasons to be record- 
ed, the Magistrate deems it unnecessary to do so) either discharge the accused 
cancelling the charge or commit him to stand his trial before the Court of 
Session. There is no provision about the acquittal or discharge of the accused 
on the failure of the complainant to attend the court. This is not an omis- 
sion but a deliberate departure from the Chapters on the trial of summons and 
warrant cases. In such trials, on the absence of the complainant, the accused 
is either acquitted or discharged. The intention appears to be that the Magis- 
trate should proceed with the inquiry because had it not been so intended, the 
Code would have said what would happen if the complainant remains absent. 

Mr. Keswani, however, contends that s. 198 provides that the cognizance of 
the case can only be taken on the complaint of a person aggrieved and the 
only exception to this general. rule is where the complainant is a woman, who 
according to the customs and manners of the country, ought not to be com- 
pelled to appear in public, or where such person is under the age of eighteen 
years or is an idiot or lunatic, or is from sickness or infirmity unable to make 
a complaint. He contends that what applies to the initiation of the proceed- 
ing must also apply to the continuance of the proceeding. He submits that if 
cognizance could not be taken unless a complaint was made in the manner 
provided in the section, the court cannot proceed with the inquiry unless the 
same condition continues to exist. In other words, because the section insists 
on a complaint of a person aggrieved, Mr. Keswani contends that continued 
presence of the person aggrieved throughout the trial is also necessary to keep 
the court invested with its jurisdiction except in the circumstances mention- 
ed in the proviso and summarised above. We do not agree. The section creates 
a bar which has to be removed before cognizance is taken. Once the bar is 
removed, because the proper person has filed a complaint, the section works it- 
self out. If any- other restriction was also there the Code would have said 
so. Not having said so, one must treat the section as fulfilled and worked out. 
There is nothing in the Code or in Chapter XVIII which says what, if any, 
consequence would follow if the complainant remains absent at any subsequent 
hearing after filing the complaint. In this respect Chapter XVIII is dis- 
tinetly dis-similar to the Chapters dealing with the trial of summons and 
warrant cases where it is specifically provided what consequence follows on 
the absence of the complainant. 

Mr. Keswani contends that the Presidency Magistrate has made a ‘“‘substi- 
tution’’ of a new complainant and there is nothing in the Code which warrants 
the substitution of one complainant for another. It is true that the Presi- 
dency Magistrate has used the word ‘‘substitute’’ but that is not the effect of 
the order. What the Presidency Magistrate has done is to allow the mother 
to act as the complainant to continue the prosecution. This power was un- 
doubtedly possessed by the Presidency Magistrate because of s. 495 of the 
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Code by which courts are empowered (with some exceptions) to authorise the 
conduct of prosecution by any person, The words ‘any person’ would indu- 
bitably include the mother of the complainant in a case such as this. Section 
198 itself contemplates that a complaint may be made by a person other than 
the person aggrieved and there seems to us no valid reason why in such a 
serious case we should hold that the death of the complainant puts an end to 
the proseċution. 


In support of his contention Mr. Keswani has cited some cases of the High . 
Court in which on the death of the complainant the prosecution ‘was held to 
have abated. Chief among them are Ishar Das v. Emperor’, Ramanand v. 
Crown? and Labhu v. Crown. The first of these cases was a ‘prosecution for 
defamation and the second a trial for an offence under s. 323, Indian Penal 
Code. The third followed the second. The first two cases here mentioned 
were overruled by the Lahore High Court in Hazara Singh v. Crown4 where- 
in it was laid down that such cases do not necessarily abate. Mr. Keswani 
also relied upon several cases which arose under s. 417(3) and 476B of the 
Code of Criminal Procedure in which appeals were held to have abated. We 
need not refer to these cases because they arose under different circumstances 
and were certainly not ingniries with a view to committal ‘under Chapter 
XVIII of the Code. Mr. Hathi, who appeared’ on behalf of the State of 
Maharashtra, drew our attention to many later cases in which it has been held 
(dissenting from the cases relied upon by Mr. Keswani) that'a criminal com- 
plaint does not necessarily abate on the death of the complainant even in those 
cases where the making of the complaint by the person aggrieved is made a 
condition precedent by the Code.. We need not analyse those cases because, 
in our opinion, unless the Code itself says what is to happen, the power. 
of the court to substitute another prosecution agency (subject to such restric- 
tions as may be found) under s. 495 of the Code of Criminal Procedure is 
always available. Reference may, however, be made to the following: Impe- 
rator v. Nur Mahomed Emperor v. Mauj Din,® U Tin Maung.v. The King,’ Md. 
Azam v. Emperor? and In re Ramasamier.2 None of the cases cited either for the 
one side or the other directly arose under s. 198 first part in a committal pro- 
ceeding. The later view is distinctly in favour of allowing the prosecution to 
continue except in those cases where the Code itself says that on the absence 
of the complainant the accused must be either acquitted or discharged. The 
present is not one of those cases and in our judgment the Presidency Magis- 
trate was right in proceeding with the inquiry by allowing the mother to carry 
on the prosecution, and under s. 495 the mother may continue the prosecution 
herself or through a pleader.. We see no reason why we should be astute to 
find a lacuna in the procedural law by which the trial of such important cases 
would be stultified by the death of a complainant when all that the s. 198 re- 
quires is the removal of the bar. The appeal fails and it will be dismissed. 


Appeal dismissed. 


1 (1908) 7 Cr. L.J. 290.. 6 [1924] A.I.R. Lah. 72, s.c 4 Lah. 7. 

2 40 LC. 1008. 7 Poan: Ran. 202. 

8 52 I.C. 797. 8 pusenA LR. Bom. 178, 8.c. 28 Bom, 
‘4 (1921) LLR. 2 Lah. 27. : L.R. 28 

5 (1907) 8 Cr. L.J. 190. 9. (1918) 16 Cr. L.J. 718. 
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Present: Mr. Justice V. Ramaswamt, Mr. Justice V. Bhargava and Mr. Justice Raghubar Dayal. 
SRICHAND K. KHETWANI v. THE STATE OF MAHARASHTRA.* 


Indian Evtdence Act (I of 1872), Sec. 114, illustration (g)—Prosecution’s failure to obtain evidence 
— Whether on such- failure adverse inference can be drawn against prosectition. 


An adverse inference against the prosecution can be drawn only if it withholds certain 
evidence and not merely on account of its failure to obtain certain evidence. When no such 
evidence has been obtained, it cannot be said what that evidence would have been and 
therefore no question of presuming that that evidence would have been against the pro- 
secution, under 3.114, illustration (g) of the Indian Evidence Act, 1872, can arise. 


. 


THE facts appear in the judgment. 


R. Jethmalani and Mrs. P. Kapila Hingorant, for the appellant. 
0. P. Rana and B. R. G. K. Achar, for the respondent. 


RAGHUBAR Dayan J. <A. G. Nelson, Assistant Controller of Imports, P. H. 
Shingrani, Upper Division Clerk in the Quota Licensing-Section of the Office 
of the Joint Chief Controller of Imports and Exports, Bombay, Shrichand 
Khetwani, appellant, and Ramshankar Ramayan Bhargava, were tried of an 
offence punishable under s. 120-B read with s. 409, Indian Penal Code and s. 
5(2) read with s. 5(7) (d) of the Prevention of Corruption Act. They were 
all convicted by the trial Court. On appeal, the High Court acquitted Bhar- 
gava and dismissed the appeals of the other three persons. The present appeal 
is by Khetwani, by special leave. The other two convicted persons have not 
appealed. 

It may be mentioned here that the prosecution case is that in pursuance of 
the conspiracy, a number of licences in the name of several companies which 
had no existence were prepared, that some of these were actually issued and 
that two of those licences issued were in the name of M. L. Trading Co., 
Bombay, and were delivered to the appellant by Prabhakar Karmik, P.W. 20, 
a postman, on May 15, 1959. The appellant denied having received any such 
licences and to have conspired with Nelson and Shingrani. The Courts below 
relied on the statement of Karmik and found that the appellant received the 
licences issued in the name of the fictitious firm, M. L. Trading Co., and that, 
therefore, the appellant was a member of the conspiracy with which he was 
charged. 

_ The correctness of the conviction of the appellant has been questioned by 
learned counsel on the following grounds: 

1. The charge of conspiracy framed against the appellant was a charge of a 
single conspiracy while the facts proved establish the existence of not only a 
single conspiracy but of at least eight conspiracies, each single conspiracy 
being related to the issue of licences to one particular company. The charge 
of conspiracy as laid is, therefore, not established. 

2. Karmik, P.W. 20, was an accomplice on account of the circumstances 
urged, but the High Court misread the evidence by stating that there was a 
state of intimate relationship between the appellant and Karmik. 

3. The handwriting expert should have been examined to prove that the 
endorsement on the postal receipt was in the handwriting of the appellant, 
especially when the investigating officer had obtained specimen writings of the 
appellant. The High Court considered certain circumstances in justification 
of the failure of obtaining the opinion of the handwriting expert in addition 
to such explanation which the investigating officer had given. 

4. The High Court sought corroboration of the statement of Karmik from 
a single circumstance for which there was no evidence and which was not put 
to the accused when examined under s. 342, Criminal Procedure Code. 


*Decided, September 27, 1966, Criminal Appeal No. 184 of 1964. 
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We may now set out the charge in so far as it concerns the appellant: 

“That, during May 1959, you accused No. 1 A. G. Nelson,..., accused No, 2 P. H. Shingrani, 
see, you accused No. 3 Shrichand Keshuram Khetwani and you accused No. 4 Ramshankar 
Ramayan Bhargawa were partics with other unknown persons to a criminal conspiracy, by 
agreeing to do or cause to be done illegal acts, to wit, to abuse the official positions of yourselves 
viz., you accused No, 1, A: G. Nelson and you accused No. 2 P. H. Shingrant by corrupt or illegal 
means or otherwise to have import licences for Motor Vehicle Parts and specified items of Motor 
Vehicle Parts issued in the names of bogus or unknown applicants on the basis of false numbers 
of quota certifleates, which were never produced with applications, by misusing, for the said 
purpose, import licence forms from out of Import Licence Books in the custody of you, accused 
No. 1, A. G. Nelson, and thereby to obtain pecuniary advantage to all of you and/or the said 
unknown persons, and thereby committed an offence punishable under Section 120-B IPC 
rend with section 5 (2) read with s. 5(1)(d) of the Prevention of Corruption Act and read with 
section 409 IPC and within my cognizance.” 


The charge, as framed, describes the conspiracy to be the agreeing of the 
various persons, including persons not put on trial, to do or cause to be done, 
illegal acts. The acts to be done were the abuse of the official positions of 
Nelson and Shingrani for the issue of import licences in the names of bogus 
or unknown applicants on the basis of false particulars, cte., and the object of 
conspiring to do such acts by the persons in the conspiracy charged or not 
charged was to obtain pecuniary advantage. The charge of conspiracy wag not 
that the conspiracy was entered into with each bogus individual firm for the 
benefit of that firm also in connection with the issue of licences to that parti- 
eular firm. The charge was that out of the profits made from acts done in 
furtherance of the conspiracy, all the persons in the conspiracy were to benefit. 
The finding that the various firms to whom licences were issued were fictitious 
is not questioned. The conspiracy was a general conspiracy to keep on issuing 
licences in the names of fictitious firms and to share the benefits arising out 
of those licences when no real independent person was the licensee. The vari- 
ous members of the conspiracy other than the two publie servants must have 
joined with the full knowledge of the modus operandi of the conspiracy and 
with the intention and object of sharing the profits arising out of acts of the 
conspirators. We do not therefore see that the mere fact that licences were 
issued in the names of eight different companies make out the case against the 
appellant and the other conspirators to be a case of eight different conspiracies 
each with respect to the licences issued in one particular fictitious company. 
Great reliance is placed on the case reported as R. v. Griffiths,’ in support 
of the contention that the facts established make out the case of eight conspi- 
racies instead of the single conspiracy charged. That case is very much different. 
In that case, a supplier of lime and his book-keeper and various individual 
farmers were charged with conspiring to commit fraud and obtain money by 
false pretences from the Ministry of Agriculture and Fisheries and Food on 
account of lime subsidy. It was established that there was no link as between one 
farmer and another. None of them was in contact with another. Neither was 
any farmer shown to have known that any other of the farmers was contracting 
for the supply of lime by the supplier. It was, in these circumstances, that it 
was held that to constitute one conspiracy between all the farmers and the sup- 
plier of lime there had to be evidence from which it could be inferred that 
each farmer knew that there was or was coming into existence a scheme to 
which he attached himself to which there were other parties and which went 
beyond the act that he agreed to do so that all would be shown to have been 
acting in pursuance of the common criminal purpose and that therefore there 
was no evidence of conspiracy between all farmers as distinct from evidence 
of a number of separate conspiracies between the supplier of lime, his book- 
keeper and one or other of the farmers. The farmers were genuine persons in 
that case. Hach farmer approached the supplier of lime and happened to be 
1 [1905] 2 All E.R. 488. 
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a party to the fraud committed in regard to the supply of lime to him. In the 
instant case, there is no such genuine independent company which directly 
approached the two public servants for its own benefit, Whoever posed for 
the purpose of the receipt of the licences and for utilising them were those 
who posed on account of the full knowledge of the conspiracy. It is not possible 
to believe that one without sueh knowledge would have posed, for a fictitious 
firm. We are, therefore, of opinion that this case does not fit in with the facts 
of the present case and that the contention for the appellant that the charge as 
framed is wrong is not sound. 

The High Court has given good reasons for holding that Karmik is not an 
accomplice. He was a public servant. He simply delivered the registered en- 
velope to the appellant on being told by him a day or so earlier that he would 
be getting some registered cover in the name of M. L. Trading Co., and that it 
be delivered to him. It is in his statement that he had been delivering letters 
to the appellant for a few years previously. He has deposed: 

“I knew the accused No. 3 for a long time before I delivered the registered cover to him. 
T do not think it necessary to obtain any attestation for this signatures.” 
The High Court cannot, therefore, be said to have misread the evidence when 
it expressed that Karmik knew the appellant rather intimately, aa Karmik’s 
statement about knowing the appellant and delivering letters to him in the past 
had not been challenged. The intimacy referred to was on account of contacts 
which Karmik had with the appellant in the discharge of his duty as a postal 
peon. 

Karmik’s statement that the appellant had written the endorsement on the 
postal receipt has been accepted by the High Court. It is not necessary to 
examine an handwriting expert in every case of disputed writing. The inves- 
tigating officer stated that he did not send the specimen writing of the appellant 
for comparison with the endorsement on the postal receipt as he could not 
secure admitted writings of the appellant though he tried his best to obtain 
his admitted handwriting. Te was not further questioned to explain why he 
considered it necessary to have admitted writings of the appellant in order to 
obtain the opinion of the handwriting expert about the disputed writing when 
specimen writings of the appellant were available. The explanation of the in- 
vestigating officer seems to have been on account of practice. It appears from 
his statement that he sent certain questioned documents along with the admit- 
ted handwritings and specimen handwritings, signatures and initials of accused 
Nos. 1 and 2 to the Government Examiner of questioned documents. The 
practice may be sound or not but the bonafides of the conduct of the investiga- 
ing officer cannot be questioned. The High Court, however, further considered 
that the material provided by the writing on the acknowledgement receipt was 
very scanty and the investigating officer might have felt that the subsequent 
handwriting would be feigned or disguised and that any comparison with 
the same would be deceptive. Such considerations might have been in the 
mind of the investigating officer but he had not stated them to be his reasons 
for not obtaining the opinion of the handwriting expert. The High Court 
cannot be said to have been in error in taking these further reasons into con- 
sideration and holding that no adverse inference can be drawn against the 
prosecution from the fact that the opinion of the handwriting expert has not 
been obtained with respect to the endorsement on the acknowledgement receipt. 

Further, an adverse inference against the prosecution can be drawn only if 
it withholds certain evidence and not merely on account of its failure to obtain 
certain evidence. When no such evidence has been obtained, it cannot be said 
what that evidence would have been and therefore no question of presuming that 
that evidence would have been against the prosecution, under s. 114, illustra- 
tion (g) of the Evidence Act, can arise. 

When Karmik is not held to be an accomplice, no question of corroboration 
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of his evidence arises once the Court belicves his statement, The High Court 
believed Karmik and expressed the opinion: 


“On the whole we feel that Karmik is an independent and disinterested witness, There 
ig no reason why Karmik should have perjured himself to implicate an innocent person.” 
It is after arriving at this opinion that the High Court observed that Karmik’s 
evidence received indirect corroboration from the subsequent conduct of the 
appellant. Such conduct is said to be that the appellant waited for three or 
four days before approaching the Joint Chief Controller, after receiving the 
letter of Mishra asking him to meet the Joint Chief Controller the same evening 
or the next day. The accused was certainly not questioned about the reason 
for his not meeting the Joint Chief Controller promptly. The delay need not 
therefore be attributed to his guilty conscience and cannot be taken to be any 
corroboration of the statement of Karmik. This, however, does not affect the case 
against the appellant when Karmik’s statement is believed and requires no 
corroboration. 
The result is that the conviction of the appellant is correct. We, therefore, 
dismiss the appeal. 
Appeal dismissed. 


Present : The Hon'ble Mr. E. Subba Rao, Chief Justice, Mr. Justice J. C. Shah, Mr. Justice 
S, M. Sikri, Mr. Justice V. Ramaswami and Mr. Justice C. A. RNE: 


MUNICIPAL A AKOT 


MANILAL MANEKJ I PRIVATE LTD.* 
Professions Tav Limitation Act (XX of 1941), Secs. 2, 3, Schedule item 4—Ceniral Provinces 
Municipalities Act (II of 1922), Sec. 66(1)(b)—Central Provinces and Berar Municipalities 
Act (II of 1922)-—-Construction of tiem 4 in Schedule to Act XX of 1941. 


Item 4 in the Schedule to the Professions Tax Limitation Act, 1941, must be construed 
strictly like a taxing statute. Therefore, the reference in item 4 to the Central Provinces 
Municipalities Act, 1922, means the Central Provinces Municipalities Act, 1022 and not the 
Central Provinces and Berar Municipalities Act, 1922. 


8. V. Gupte, Solicitor General of India, with Naunit Lal, for the appellant 
(in both the appeals). 

M. C. Setalvad and N. D. Kharkhanis, with A. G. Ratnapar khi, for respon- 
dent No. 1 (In C.A. No. 1611/66). 

R. Ganapathy Iyer, S. P. Nayyar and R. H. Dhedar, for respondent No. 2 
(In C.A. No. 1611/66). 

S. N. Kherdekar and A. G. Ratnaparkhi, for the Tespondent (In C.A. Ne. 
1612/66.) j aa 


Srxet J. These two appeals involve the same point and can be conveniently 
disposed of by one common judgment. The relevant facts may be given from 
one appeal only. 

The respondents, Manilal Manekji Pvt. Ltd., filed a petition under arts. 226 
and 227 of the Constitution in the High Court of Judicature at Bombay, Nag- 
pur Bench, praying that certain demands made by the Municipality of Akot 
be quashed and that the Municipality be ordered to refund the advance deposit 
which the respondent had made. These demands and advance deposits were 
in respect of a tax known popularly as ‘the gin tax and press tax’ levied by the 
Municipality of Akot. In brief, the case of the respondent was that in view 
of art. 276 of the Constitution, the notifications under which the tax was im- 
posed could not be enforced except to the extent provided under art. 276(2) 
of the Constitution. The case of the Municipal Committee, in brief, was that 


“Decided, November I?, 1966. Civil Appeals Nos. 1611 and 1612 of 1906. 
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the notifications were in force immediately before the commencement of the 
Constitution and, therefore, were not hit by art. 276(2). 

It is now necessary to set out the history of the notifications and the various 
municipal laws which were made applicable to the Municipal Committee, Akot, 
from time to time. It appears that the Municipal Committee, Akot, was con- 
stituted under the Berar Municipal Law, 1886, and under s. 41 of the Berar 
Municipal Law, 1886, the Committee was empowered to impose certain taxes. 
It may be mentioned that the Berar Municipal Law, 1886, was promulgated 
by Notification No. 3938-1 dated November 5, 1886, by the Viceroy and Governor 
General in Council. Berar, at the relevant time, was not part of the British 
India. The Municipal Committee, Akot, issued notification No. 98, dated March 
14, 18 9, regarding levy of Profession Tax. The relevant part of the notifica- 
tion reads as follows :— 


‘With reference to section 44, clause (9) of the Berar Municipal Law, 1886, it is hereby 
nolified that the Municipal Committee of Akot bas, with the sanction of the Resident, directed 
the imposition with effect from the 1st April, 1899, of a tax under section 41 (1) A(b) of the law, 
on professions and trades practised in that Municipality subject to the following rule :— 

(1) The tax shall, subject to the following provision, be assessable on every person who 
practises any profession or art or any trade in the Akot Municipality the whole or any part of 
whose income derived from any sources other than agriculture is not less than Rs. 100 per 
annum, at the rate of onc and a quarter per cent on the taxable portion of his estimated income 
derived from any such source provided that, 

(i) No person or firm shall be assessed at a sum exceeding Rs. 500 per annum or less than 
eight annas......” ; 

Another notification was issued on July 13, 1908, in the following terms :— 


“No, 1068.—With reference to section +4, sub-sections (7) and (8), of the Berar Municipal 
Law, 1886, it is hereby notified that the Municipal Committee of Akot, in Akola district, has with 
the sanction of the Chief Commissioner, directed the imposition with effect from lst August, 
1908 of a tax on the Ginning and Pressing of Cotton under scclion 41 (1)(A)(b) of the said law 
to bo levied from all persons carrying on within the limit of the Akot Municipality, the trade 
of ginning cotton and pressing the same into bales by means of steam or mechanical process, at. 
tho following rates :— 

(1) For each, boja of ten maunds ginncd 8 pies. 

(2) For each bale of fourtcen maunds pressed 10 pics. 

The tax is payable in one instalment on the first of August cach year.” 

On January 22, 1924, the following notification was issued by the Governor- 
General in Council :— 


“No. 58-1,—In exercise of the powers conferred by the Indian (Foreign Jurisdiction) 
Order in Council, 1902 and of all other powers enabling him in that behalf, the Governor-General 
in Council is pleased to direct that the following further amendments shall be madc in the First 
Schedule to the Notification of the Government of India in the Foreign Department, No. 8510-1.B. 
dated the 8rd November, 1918, applying certain enactments to Berar, namely :— 

After Entry No, 1149 the following entry shall be inserted, namely :— 

‘130. The Central Provinces Municipalities Act, 1922 (II of 1922).—{1) In Section 2— 

(a) for sub-section (1) the following shall be substituted, namely :— 

(1) The Berar Municipal Law, 1886, is hereby repealed’’. 

(b) in sub-section (2), for the words ‘Acts’ the word Law” shall be substituted.’ ” 


It is not necessary to set out all the amendments made by the notification in 
the Central Provinces Municipalities Act, 1922. The effect of this notification, 
in brief, was to apply the Central Provinces Municipalities Act, 1922, with 
eertain modifications, to Berar and to repeal the Berar Municipal Law, 1886, 
and further to save the taxes imposed and other acts done by the Municipalities 
by deeming them to have been made, imposed or assessed under the Central 
Provinces Municipalities Act, 1922 (II of 1922) as applied to Berar. It was 
further provided by sub-8. (6) of s. 66 that “any tax imposed in a Municipality 
before the date on which this Act comes into force shall continue in operation 
notwithstanding that it is not a tax specified in sub-section (/)’’, and sub-s. (7) 
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of s. 66 enabled a committee to abolish any tax to which sub-section (6) applied 
as if it were a tax imposed under this Act but may not vary the amount or 
rate thereof. 

The law as applied to Berar, although called the Central Provinces. Munici- 
palities Act, 1922, was not the same law as the Central Provinces Municipalities 
Act, 1922, as in force in the Central Provinces. 

On August 1, 1941, the Central Provinces and Berar Act (XV of 1941)— 
called the Berar Laws (Provincial) Act, 1941—came into force. This Act was 
passed by the Governor under s. 93 of the Government of India Act, 1935, 
Berar having become part of the Governor’s Province of the Central Provinces 
and Berar. Section 47 of the Government of India Act, 1935, provided that 


“Berar shall continuo to be governed togcther with the Central Provinces as one Governor’s 
Province under this Act by the namo of the Central Provinces and Berar and in the same manner 
as immediately before the establishment of the Dominion; and any reference in this Act to the 
Dominion of India shall be construed as including a reference to Berar’’. 

By this Act the Governor extended various Acts to Berar including the Central 
’ Provinces Municipalities Act, 1922 (II of 1922). The following amendments 
were made in the Central Provinces Municipalities Act, 1922 :— 

(1) To sub-section (2) of section 12, the following proviso shall be added, namely :— 

‘Provided that in the case of two adjacent Municipalities in Berar the State Government 
muy by a gencral or special order exclude the residents of onc municipality from voting in a 
special constituency of the other municipality.’ 

(2) After sub-section (5) of section 66, the following sub-sections shall be inserted, namely 

‘(6A) Any tax imposed in a municipality in Berar before the date’ on which this Act 
comes into force shall continue in operation notwithstanding that it is not a tax specified in sub- 
section (1). 

(6B) A committee in Berar may abolish any tax to which sub-section (5A) applies as if 
it wore a tax imposed under this Act but may not vary the amount or rate thereof.’ ” 


Ags a result of s, 2(2) of the Central Provinces and Berar Act (XV of 1941), 
the title of the Central Provinces Municipalities Act, 1922 (II of 1922) became 
the Central Provinces and Berar Municipalities Act, 1922 (II of 1922). Sec- 
tion 8 of this Act provided inter alia that the Central Provinces Municipalities 
Act, 1922, which had been applied to Berar by order.under the Indian (Foreign 
Jurisdiction) Order in Council, 1902, shall cease to have effect 

“Provided that all appointments, delegations, notifications, orders, byc-laws, rules and 
regulations which have been made or issued, or deemed to have been made or issucd and all other 
things donc or deemed to have been done under, or in pursuance of, any provision of any of the 
said Acts as applied to Berar by order under the said Order in Council, and which are in force 
at the commencement of this Act, shall be deemed to have been made or issucd or done under 
or in pursuance of the corresponding provision of that Act as now oxtended to, and in force in 
Berar”. 

In the meantime a Bill was introduced in the Central Assembly on March 21, 
1941, which was ultimately passed as the Professions Tax Limitation Act, 1941 
(XX of 1941). This Act came into force on April 1, 1941. This Act provided: 


“S, 2, Notwithstanding the provisions of any law for the time being in force, any taxes 
payable in respect of any one person to a Province, or to any one municipality, district board, 
local board, or other local authority in any Province, by way of tax on professions, trades, 
callings or employments, shall from and after the commencement of this Act cease to be levied 
to the extent to which such taxes exceed fifty rupees per annum. 

8. The provisions of scotion 2 shall not apply to any tax specified in the Schedule.” 
The Schedule is as follows :— 

“Tre SCHEDULE 
(See section 8) 
Taxes to which section 2 does not apply. 

1. The tax on professions, trades and callings, imposed through fees for annual licences, 
under Chapter XII of the Calcutta Municipal Act, 1928. 
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2. The tax on trades, professions and callings, imposed under clause (f) of sub-section (2) 
of section 128 of the Bengal Municipal Act, 1932. 

8. The tax on trades and callings carried on within the municipal limits and deriving 
special advantages from, or imposing special burdens on, municipal services, imposed under 
clause (ti) of sub-section (1) of section 128 of the United Provinces Municipalities Act, 1016. 

4. Tho tax on persons exorcising any profession or art, or carrying on any trade or calling, 
within the limits of the municipality, imposed under clause (b) of section (1) of sub-section 66 of 
the Central Provinces Municipalitics Act, 1922. 

j The tax on companies, imposed under section 110 of the Madras City Municipal Act, 
1919.*” 


On behalf of the municipality it was inter alia contended before the Lich 
Court that the impugned tax fell within item 4 of the Schedule to the Profes- 
sion Tax Limitation Act, 1941, but the High Court negatived the contention 
following an earlier judgment of the High Court in an unreported case [Bidar- 
bha Mills Berar Limited v. The City Municipal Committee of Achalpur’). 

The learned Solicitor-General, appearing for the appellant Municipal Com- 
mittee, contended that item No. 4 in the Schedule covers the impugned tax 
because the Act is the same under which the tax is being imposed and recovered 
and the fact that the title of the Central Provinces Municipalities Act, 1922, 
was changed by the Berar Laws (Provincial) Act, 1941, does not make any 
difference. He says that there is nothing in the Professions Tax Limitation Act, 
1941, to show that the exemption was intended to be given only to a particular 
territory. He further urges as follows: The fact that this notification, No. 98 
dated March 14, 1899, is now deemed to be issued under the Central Provinces and 
Berar Municipalities Act, 1922, does not make it any the less imposed under 
the Central Provinces Municipalities Act, 1922, within item 4; if a tax is deemed 
to be imposed under the Central Provinces and Berar Municipalities Act, 1922, 
it is still a tax ‘imposed’ under s. 66(/) of the Central Provinces Municipalities 
Act, 1922; it is a case of misdescription that the word ‘Berar’ has not been 
mentioned in item 4 of the Schedule to the Professions Tax Limitation Act, 1941; 
the item will be otiose if any other meaning is ascribed to it. 

In our opinion the High Court came to the correct conclusion. First, item 
No. 4 is an exemption from the limitation imposed by s. 2 of the Professions 
Tax Limitation Act, 1941, and the exemption must be construed strictly, Second- 
ly, the effect of s. 3 and item 4 of the Schedule is to continue the leviability 
of a tax and, in our opinion, this item must be construed strictly like a taxing 
statute. If My. Gupte had been able to convince us that the item would be 
otiose if this interpretation is put there would be something to say in his favour. 
But the item will not be otiose even if we do not treat item 4 as a case of mis- 
description but give the plain meaning that the Central Provinces Muncipalities 
Act, 1922, means the Central Provinces Muncipalities Act, 1922, and not the 
Central Provinces and Berar Muncipalities Act, 1922. Various taxes must 
have been imposed by the Municipalities in the Central Provinces by virtue of 
notifications issued under s. 66(J)(b) of the Central Provinces Municipalities 
Act, 1922, and they would fall within the ambit of item 4. Further if we accept 
Mr. Gupte’s argument we will not be giving full effect to the word ‘‘imposed’’. 
This, in our view, means that the taxes which can continue to be levied should 
have been imposed in the past before the Professions Tax Limitation Act, 1941, 
came into force. This is in consonance with s. 142A(2) of the Government of 
India Act, 1935, which was in the following terms :-— 

“142A (2). The total amount payable in respect of any one person to the Province or to 
any one municipality, district board, local board, or other local authority in the Province by 
way of taxes on professions, trades, callings and employments shell not, after the thirty-first day 
of March nincteen hundred and thirty nine, execed fifty rupees per annum : 


*Insericd by s. 2 of the Professions Tax 1 (1960) Special Civil Application No. 
Limitation (Amendment) Act, 1946 (V of 104 of 1960, decided on August 9, 1960 
1046) (retrospectively). (Nagpur Bench) (Unrep.). 
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Provided that, if in the financial year ending with that date there was in foree in the case 
of any Province or any such municipality, board:or authority a tax on professions, trades, 
callings or employments the rate, or the maximum rate, of which exceeded fifty mmpecs per 
annum, the preceding provisions of this sub-section shall, unless for the time being provision to 
the contrary is made by 2 law of the Dominion Legislature, have cffect in relation to that Pro- 
vinee, municipality, board or authority as if for the reference to fifty rupees per annum there 
were substituted a reference to that rate or maximum rate, or such lower Tate, if any (being a 
rate greater than fifty rupees per annum), as may for the time being bo fixed by a law of the 
Dominion Legislature; and any lawof tho Dominion Legislature made for any of the purposes 
of this proviso may be made either generally or in relation to any specific Provinces, munici- 
palities, boards or authorities.” i 

The proviso clearly shows that the section enabled the Dominion Legislature 
to make a contrary provision if in the financial year ending March 31, 1939, 
there was in force a tax on professions, trades, callings or employments the 
rate of which exceed Rs. 50. The Dominion Legislature could not authorise 
under the proviso a fresh imposition exceeding Rs. 50. 


In view of our above conclusion it is not necessary to deal with the point’ 
whether the word ‘‘imposed’’ in item 4 of the Schedule to the Professions Tax 
Limitation Act, 1941, would include ‘‘deemed to be imposed’’ because by virtue 
of s. 3 of the Berar Laws (Provincial) Act, 1941, the tax would be deemed to 
be imposed not under the Central Provinces Municipalities Act, 1922, but the 
Central Provinces and Berar Municipalities Act, 1922. 


In the result the appeals fail and are dismissed with costs. One hearing fee. 
Appeals dismissed. 


APPELLATE CIVIL. 


Before the Howble Mr, 5. P. Kotwal, Chief Justice, Mr. Justice Tarkunde and 
Mr. Justice Ohitale, 


THE SUPERINTENDENT OF STAMPS AND CHIEF CONTROLLING 
REVENUE AUTHORITY, BOMBAY v. GOVIND PARMESHWAR NAIR.* 


Bombay Stamp Act (Bom, LX of 1958), Sec. 2(¢); Schedule I arts. 56-A(II), 61—~Indian Trusts 
Act (II of 1882), Secs. 6, 6—“‘Dispostiton”, meaning of word in s. 2(t) of Stamp Act— 
Alleged trrevocable irust of immovable property purchased by setilor, his wife and daughiere 
—Income from property recovered by them as trustees of property periodically payable to 
themselves and daughters’ children—Annutty payble to unborn daughters’ children on death 
of settlor and wife—Sale of property and distribution of proceeds among children of daugh- 
tere in certain contingency— Whether document settlement within a. Ht) or simple trust. 


A person, his wife and their daughters executed a document intituled ‘Declaration of 
Trust” in respect of certain property purchased by them, The preamble of thé document 
recited that the property was purchased by them with the express desire of declaring a 
trust thereof, Under the provisions of this alleged trust they as trustees were given 
authority to recover rants of the property, out of which certain amounts were payable 
to these trustees annually and certain amounts monthly to the children of the daughters, 
It was further provided that after the death of the husband and wife annuities were to be 
paid to the unborn children of the daughters and in a certain contingency for sale of the 
property and distribution of the sale proceeds among the children of the two daughters, 
The trust was doclared to be irrevocable. On the question whether the document fell 
within the definition of the word settlement under s.2(¢) of the Bombay Stamp Act, 1958, 
and was therefore chargeable with stamp duty under art, 55-A(IT) of Schedule I of the 
Act or was a simple trust falling under art. 61 of the Schedule ; 

Held, that tho document was a deed of settloment as defined in g.2(2) of the Act and 
was obargeable under art. 88-A(II). 


*Deoided, October 27, 1966. Civil Reference No, 4 of 1964. 
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The requirements of s,2(t) of the Bombay Stamp Act, 1958, are fulfilled if there is a 
disposition of movable or immovable property and: it is for the purpose of distributing 
property of the settlor in any shape- or form. 

Disposition is a word of much wider connotation than transfer. When a man creates 
a trust, he disposes of his property though he is not transferring it. 

Bat Mahakore v. Bat Mangla! and Narendra Singh Ju Deo v. Board of Revenus*, 

James Anderson v. Commissioner of Income-iaz, Bombay’, The Superintendent of Stamps 
and the Chief Controlling Revenue Authority v. Mr. J. S. Lam and’ Mrs, M. J. Lam’, 
Reference by the Collector and Superintendent of Stamps, Bombay’ and Bat Lakhi v. Amatdas 
Rama’, referred. to. 


Tre facts appear in the judgment. 


R. Mathalone, instructed by Little and Co., for the referor. 


Y. B. Rege, with N. K. Gamadia, instructed by Sabnis Goregaonker & Rele, 
for the respondents. 


Korvau C. J. This is a reference under s. 54(1) of the Bombay Stamp Act 
made by the Chief Controlling Revenue Authority. The reference arises 
under the following circumstances: Four persons, namely Govind Par- 
meshwar Nair; his wife, Kartika P. Nair and his two daughters Mrs. Praka- 
shini Govind Kutty Menon and Miss Jayashree Parmeshwar Nair purchased-a 
building known as ‘‘Nair Mahal” at Tulsipipe Road, Mahim, Bombay on 
March 30, 1960, for a sum of Rs. 2,50,000. On the next day, March 31, 1960, they 
declared a trust of the said property by a document intituled ‘‘Declaration of 
Trust’? and executed by the said four settlors. The proper stamp duty pay- 
able upon this document is the subject matter of this reference. 

The preamble recites that the settlors had purchased the property with the 
express desire of declaring a trust thereof subject to the powers and provisions 
mentioned in the document. It also recites that the settlors already ‘‘stand 
seized, possessed of the said hereditaments and premises hereunder described’. 
Then follow the provisions of the alleged trust which was to be called ‘‘G.P. 
Nair Family Trust”. Clause 2 gave authority to the trustees to recover the 
rents and profits of the property. Out of it Rs. 6,000 were to be paid annually 
to the two settlors Govind Nair and his wife Kartika Nair and a sum of 
Rs. 8,000 each per year to the two daughters. The trustees were also directed 
to pay Rs. 100 per month to ‘‘each of the two sons and/or daughters of 
Mrs. Prakashini Govinda Kutti Menon and Jayshree Parameshwar Nair’’. In 
the event of the amount being insufficient the amount payable to each of the 
said sons and daughters of the two daughters was to be proportionately re- 
duced. In clause 2(b), 5 per cent of the income from the trust was set apart 
for ‘‘religious, charitable and educational and medical relief’’ for the poor and 
distressed relations of the said Govind Parmeshwar Nair and Kartika Par- 
meshwar Nair. In clause 2(c) it was provided that after the death of Govind 
Nair and his wife, the amount coming to their share shall be distributed 
equally among their two daughters and their sons and/or daughters in equal 
proportion for their life. Clause 2(d) is important and was as follows: 

“After the death of the said Govind Parameshwar Nair and Mrs. Kartika Parameshwar 
Nair and on the last son or daughter of the said Mrs. Prakashini and/or Jayashree the trustees 
shall sell the trust property and divide the same amongst the children of the said Mra, Praka- 
shini and Jayashree in equal proportion,” 

The trust was declared to be irrevocable by clause 3. ‘Clause 5 recites that the 
trustees shall not have the power to sell, mortgage or otherwise alienate the 


1 (1911) 13 Bom. L.R. 565. decided by Chagla C. J, and Gajendragadkar 
2 [1947] A.I.R. All, 141, F.B. and Vyas JJ., on December-12, 1956 (Unrep.). 
3 [1960] 3 8.0.R. 167, 5 (1895) I.L.R. 20 Bom, 210. 

4 Flosa Civil Reference No. 24 of 1956, 6 (1887) P.J. 243. 
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trust property without the sanction of the Court. Provided however, that dur- 
ing the life-time of the said Govind Parameshwar Nair and Mrs. Kartika Para- | 
meshwar Nair they shall have the power with the consent of the other trustees 
to sell or mortgage the trust property without the order of the Court and hold 
the proceeds on the trust declared. 

When this document was lodged before the Sub-Registrar of Assurances it 
was engrossed upon a stamp paper of Rs. 25 and, therefore, the Sub-Registrar 
impounded it and forwarded it to ‘the Assistant Superintendent of Stamps be- 
cause in his opinion it was a deed of settlement as defined in s. 2(¢) and 
was chargeable under Article 55-A(II) of the first schedule to the Bombay 
Stamp Act. The Assistant Superintendent bas held it to be so chargeable by 
his order dated September 10, 1962. The Chief Controlling Revenue Autho- 
rity has upheld the decision of the Assistant Superintendent of Stamps, and 
decided that the stamp duty should be as on a deed of settlement upon a 
valuation of Rs. 2,50,000 which was the value of the property. 

The settlors having asked for a reference the following questions have been 
referred for our decision: 

(a) Whether the document falls within the definition of the word “Settloment” under 
8.2(t) of tho said Act ? 

(b) If the answor to tho first question is in tho affirmative, is tho document chargeable 
with stamp duty undor Article 65-A(IL) of the Schedule I of the said Act? 

{c) If the answer to the first question is in the nogative, then under what Article of 
Schedule I to the said Act would tho document be chargeable? 

Now ‘‘settlement’’ is defined by s. 2(¢) of the Act to mean 

“.,.any non-testamentary disposition in writing, of movable or immovable property made,— 

(i) in consideration of marriage, 

(si) for the purpose of distributing property of the settlor among his family or those for 
whom he desires to provide, or for the purpose of providing for sorne person dependent on bim, 
or 

(itt) for any religious or charitable purpose, and 

includes an agreement in writing to make such a disposition and where any such disposition 
has not been made in writing, any instrament recording whether by way of doclaration of 
trust or otherwise, the terms of any such disposition;” 
The first requirement of the definition is that there shall be a ‘‘non-testamen- 
tary disposition’’, On behalf of the settlors-trustees it has been urged that 
having regard to the provisions made in the document, it primarily distri- 
butes only the income of the property and in the ultimate provision distri- 
butes the sale proceeds of the property, but it does not distribute the pro- 
perty as such under any of its provisions. Since by the definition ‘‘settle- 
ment means any non-testamentary disposition... of movable or immovable 
property” ete., it is urged that one cannot enlarge the scope of the definition 
by incorporating therein any other idea than the strict language of the section 
implies. When the sub-section says ‘‘disposition... of movable or immovable 
property’’ it means the very property which is the subject of the disposition 
and neither the income thereof nor the sale proceeds thereof in case it is sold 
can fall within its ambit. It would be extending the meaning of the defini- 
tion it was urged if one were to include in the definition the money equivalent 
of the property when the section speaks of property only. Reliance was 
placed upon a decision of the Supreme Court in James Anderson y. Commis- 
sioner of Income-taz, Bombay. 1 

The words of the opening clause cannot be read in isolation but in conjunc- 
tion with the subsequent provisions of the definition. It is in the total con- 
text of the definition that the true meaning of the opening words alone can 
appear. The complete provision would run as follows: 

“Bettloment’ moans non-testamentary disposition...of movable or immovable property 
meade for the purpose of distributing property of tho settlor...” 


1 [1960] 3 S.C.R. 167, 
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In the first place the disposition contemplated is the disposition of ‘‘movable 
. or immovable property’’ and not ‘‘the movable or immovable property’’ of the 
settlor. The expression is left indefinite by omitting the definitive ‘‘the’’. 
Obviously in this context the words ‘‘movable or immovable property’’ need 
not in terms be confined to the property in specie of the settlor. It includes 
any and every property of the settlor. Secondly, in stating the purpose also 
an indefinite expression is used ‘‘for the purpose of distributing property of 
the settlor’’. There is no specification of property by use of the definite 
article ‘‘the’’ or any expression such as ‘‘the said” before the word ‘‘pro- 
perty”. Therefore so long as there is a disposition of movable or immovable 
property and it is for the purpose of distributing property of the settlor in 
any shape or form, the requirements of the section would be fulfilled. 

The further requirement of the section is that the purpose must be of dis- 
tributing property of the settlor. It was urged that it can hardly be said 
when immovable property is sold and converted into cash, that the cash or 
money equivalent of the property is ‘‘property of the settlor”. Here again 
the argument ignores the totality of the words used. The expression used ‘s 
‘‘for the purpose of distributing property of the settlor among his family’’. 
So long as that purpose is there it is immaterial by what devise or means it 
is achieved. For the proper construction of sub-cl. (iè) what one has to look 
to is the nature of the purpose and not the nature of,the property. In the 
present case though the property may be converted from immovable property 
into cash, the purpose would still remain the same viz. of distributing property 
of the settlor. 

Thus in the present case even though a provision is that the immovable pro- 
perty shall be sold and the proceéds thereof distributed, it can still be said 
that it is a disposition of immovable property for the purpose of distributing 
property of the settlor. The other clauses of sub-s. (ii) ‘‘for whom he desires 
to provide or for the purpose of providing for some person dependent’ on 
him’’, also do not militate against the above construction. 

So far as the decision in James Anderson v. Commissioner of Income-taz, 
Bombay is concerned, Mr. Rege relied upon the observations of the Supreme 
Court at pages 174-175 where their Lordships in construing the expression 
“distribution of capital assets’’ occuring in the third proviso to s. 12B(1) of 
the Income-tax Act held that it would be wrong to read into that expression 
any additional words such as distribution of sale proceeds of capital assets. 
By analogy, therefore, Mr. Rege urged that in the Stamp Act in construing 
the words ‘‘immovable property’’ we should not read proceeds of immovable 
property. 

The argument illustrates the danger of applying the principle of construction 
of one statute to another which is not in part materia. It seems to us that 
there can be hardly any analogy between the Indian Income-tax Act and the 
Bombay Stamp Act so far as the principle of construction is concerned. The 
construction which their Lordships gave to the expression ‘‘distribution of 
capital assets’? was indueed by the definition of ‘‘capital assets’ in 
the Act. There is no comparable definition here. But apart from 
that, we have already indicated that, read in the context of the 
definition of ‘‘settlement’’ in s. 2(t) of the Bombay Stamp Act, it is clear that 
the emphasis is on the ‘‘purpose’’ and not on the ‘‘property’’. The purpose 
must be of distributing property of the settlor though the movable or immov- 
able property disposed of may not even stand in the name of the settlor. 
The words ‘‘capital assets’’ in the Income-tax Act were used under complete- 
ly different circumstances in an Act which is not im pari materia with the 
Bombay Stamp Act and in a completely different context. We, therefore, do 
not see any analogy between the construction of that statute and the construc- 
tion of the Bombay Stamp Act. 

Then we turn to the second part of the argument namely that the document 
shows that the property which was being already held by the four owners was 
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declared to be in trust for themselves, and, therefore, there could not be any 
transfer of that property. The document ‘would therefore be a simple trust 
deed falling under art. 61 and not a ‘‘settlement’’ falling within art. 55 of 
the Schedule. Reliance was placed upon a decision in Bat Mahakore v. Bai 
‘Mangla,2 and on a Full Bench decision of the Allahabad High Court in 
Narendra Singh Ju Deo v. Board of Revenue,? and reference was made to ss. 5 
and 6 of the Trusts Act. Section 5 of the Trusts Act merely says that no 
trust in relation to immoveable property is valid unless declared by a non-testa- 
mentary instrument in writing signed by the author of the trust or the trustee 
and registered, or by the will of the author of the trust or of the trustee. So 
far as movable property is concerned no trust is valid unless declared as afore- 
said or unless the ownership of the property is transferred to the trustee. 
Section 6 provides ‘‘Subject to the provisions of section 5, a trust is created 
when the author of the trust indicates with reasonable certainty by any words 
or acts (a) an intention on his part to create thereby a trust, (b) the pur- 
pose of the trust, (e) the beneficiary, and (d) the trust-property and (unless 
‘the trust is declared by will or the author of the trust is himself to be the 
trustee) transfers the trust-property to the trustee’. It is the words in the 
brackets ‘‘unless the author of the trust is himself to be the trustee’’ that 
Mr. Rege has relied upon. He urged that where the author of the trust is 
himself to be the trustee, a transfer of the trust property to the trustee is not 
necessary and cannot strictly speaking be made. In the present case he urged 
that all that happened was that the trust property which was in the possession 
and ownership of the four owners was merely declared as trust property and 
held by themselves as trustees for their own benefit. Therefore, no disposition 
of the trust property was made nor was it at all necessary. That is also what 
was pointed out in the case in Bas Mahakore v. Bai Mangla at page 569 where 
the argument was thus put by Mr. Justice Chandavarkar : 

_ ,,.Where a man creates a trust and constitutes himself its trustee, how can there be a 
transfer ? Hence, I apprehend, the exception was made in s. 6 that in such a case there need 
be no transfer, Section 6, clause 2, lays down a general rule; s,6 creates an exception, in tho 
caso of a trust of moveable property.” 

In the first place, the word used in s. 2(t) is ‘‘disposition’’ of property 
and not ‘‘transfer’’. A transaction may amount to a disposition of property 
though it may not amount to a transfer of property. Disposition is a word 
of much wider connotation than transfer. When a man creates a trust and 
constitutes himself a trustee, he undoubtedly disposes of his property though 
he is not transferring it. That consideration serves to distinguish Bat Maha- 
kore v. Bat Mangla from the case before us. Secondly, from the document be- 
fore us it is clear beyond doubt that the disposition in the present case was 
not merely a disposition where the author of the trust was making a provision 
for himself. In clause 2(a) there is a clear provision made for -payment of 
Rs. 100 per month to each of the sons and daughters of the two daughters of 
Mr. and Mrs. Nair. In clause 2(d) which we have reproduced above (though 
the text of the clause is somewhat mutilated and difficult to understand). the 
provision was that the trustees shall sell the trust property and divide the 
same amongst the children of Mrs. Prakashini and Jayashree in equal propor- 
tion. These are provisions which were not for the benefit of the settlors them- 
selves, but provisions which enure beyond the life-time of the settlors. It 
cannot, therefore, be said that there was no disposition in the present case. 
The case before the Full Bench of the Allahabad High Court turned upon its 
own special facts. In that case the Court found as a'fact that the deed taken 
as a whole could not be regarded as one executed for the purpose of the distri- 
bution of the property. Secondly, and that is important, the settlor had re- 
served a right of revocation to himself. In the context of- such-a reservation 
it could hardly have been held that there was a settlement. The Allahabad 
ease is clearly distinguishable. 

2 (1011) 13-Bom. L.R. 665. ; . 3. [1947]. ALR. All 141, F.B. . 
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We have said above that the word used in the definition is ‘‘disposition’’ and 
not ‘‘transfer’’ and the word ‘‘disposition’’ is of much wider connotation than 
the word ‘‘transfer’’. In the decision in The Superintendent of Stamps and 
the Chief Controlling Revenue Authority v. Mr. J. S. Lam and Mrs. M. J. 
Lam,4 Chief Justice Chagla defined ‘‘disposition’’ as follows: 


“ < Disposition’ means any plan or arrangement for the disposal of the property, and un- 
doubtedly by this document the plan or arrangement which was given effect to was that the 
property should no longer belong absolutely to the settlors, but while the settlors continue 
to be the legal owners of the property the beneficial interest in the property should belong 
to the beneficiary. But even if we were prepared to accept Mr. Gupte’s contention that we 
must read ‘disposition’ as meaning transfer or convey, even so in our opinion on a clear read- 
ing of this document there is a transfer or conveyance by the settlors as absolute owners of the 
property to themselves as trustees of the property. Mr. Gupte haa emphasised the fact that 
there are no words of conveyance in the document. But when the settlors declare that hence- 
forth they are going to hold this property as trustees for the sole benefit of their son Sorab, it 
clearly means that they wish to transfer the property from themselves as ownera to themselves 
as trustees,” i 
It seems to us that that is precisely what has happened in the present case. 
Upon the declaration of the trusts in the document before us the property 
‘‘Nair Mahal” ceased to belong absolutely to the settlors thereafter, but while 
the settlors still continued to be the legal owners of the property the bene- 
ficial ownership of the property did not, as hitherto, wholly remain with them. 
The beneficial ownership passed to several other persons including unborn 
children of their two daughters. To that extent the totality of the rights 
which originally belonged to the four owners of the trust no longer belonged 
to them but only a part of it. In that view we are satisfied that there was 
here a clear disposition of immoveable property within the meaning of the 
definition. 

We may also point out that the word ‘‘disposition’’ is defined in the Cham- 
bers Dictionary as ‘‘arrangement or plan’’ for disposal of one’s property and 
in a Reference by the Collector and Superintendent of Stamps, Bombay in 
Reference by the Collector and Superintendent of Stamps, Bombay? and in an 
earlier case of this Court ‘reported in Bat Lakhi v. Amaidas Rama. In the 
last mentioned case the disposition was for the benefit of a single member of 
the family, who was given only a right of residence therein, and it was held 
that the instrument would fall within the definition of a settlement. The pre- 
sent is a stronger case where the document provides for annuities to be paid 
to the unborn children of the two daughters of the settlors and in 
a certain contingency for sale of the property and distribution of the sale pro- 
ceeds among the children of the two daughters in equal proportion. 

We are satisfied that the document in question was a settlement and correct- 
ly assessed to stamp duty by the Chief Controlling Revenue Authority. The 
questions referred are accordingly answered as follows: 

(a) Yes. 

(b) Yes. 

(e) Does not arise. 

A copy of this judgment shall be forwarded to the Chief Controlling Revenue 
Authority. The settlors shall pay the costs of the Chief Controlling Revenue 
Authority. 

Answers accordingly. 

4 (1956) Civil Reference No. 24 of 1956, 5 (1885) L.L.R. 20 Bom. 210. 


decided by Chagla C.J, and Gajendragadker 6 (1887) P.J. 243. 
and Vyas JJ., on December 12, 1956 (Unrep.). 
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ORIGINAL CIVIL. 


Before the Hon'ble Mr. S. P. Kotwal, Chief Justice, and Mr, Justice Mody. 
ZOOLFIQAR ALI CURRIMBHOY EBRAHIM 
m 


THE OFFICIAL TRUSTEE OF MAHARASHTRA.” 


Sir Ourrimbhoy Ebrahim Baronetoy (Repeal and Disiribution of Trust Properties) Act (Bom. 
IX of 1960), Scos. 3, 4—Sir Gurrimbhoy Ebrahim Baronetcy Act (IV of 1913)—Constitution 
of India, Arts, 14, 19, 31, 246 (2), 254, 372, 392 ; Seventh Schedule, List I Entry 44, List 
III Entry 10—Government of India Act [25 & 26 Geo. V, Ch. 42], Secs. 107 (2), 292— 
Indian Truste Act (II of 1882), Secs, 83, 94, 77—-Sir Chinubhat Madhavlal Ranchhodlal 
Baronetcy (Repealing) Act (Bom. I of 1957)—Sir Sassoon Jacob David Baronetcy (Repealing) 
Act (Bom, XXXVI of 1957)—Whsther Bom. Aot IX of 1960 intra vires Constutton—Power 

of Legislature to repeal legislation on same subject passed by another Legtslaiure—Privais 
statute directed against individual whether disoriminaiory—Whether tn considering statute 
impugned under art. 14 of Constitution Court can look at doouments which preceded passing 
of such statute—Doctrine of intention contrary to resulting trust, principles relating to—Sectton 
38 of Indian Trusts Act whether displaces cuch dectrine, 


Tho Sir Currimbhoy Ebrahim Baronetcy (Repeal and Distribution of Trust Properties) 

_ Aot, 1959, is not ultra vires of either art, 14 or art. 19 or art. 31 of the Constitution of India 

and it is a piece of legislation enacted by a Legislature competent to do so under entry 

10 of List IIL of the Seventh Schedule to the Constitution and within the ambit of ite powers 

under art, 246 (2) of the Constitution, Therofore, it is a valid piece of legislation and 
intra vires of the Constitution, 

A power of repeal] is implicit in a power to legislate on one and the same subject and so 
long a8 the particular Legislature remains within the ambit of its legislative competence, 
it ia immaterial that its legislation has the effect of repealing the legislation of another 
Legislature, ; : 

Zaverbhat Amaidas v. The State of Bombay,! discussed, 

Attorney-General for Ontario v. Attorney-General for the Dominion,? Tika Ramji v. State 
of U. P32, The Queen v. Burah,* The United Provinces v, Atiga Begum,* Bhola Prasad v. 
The King-Emperor,* Maharaj Umeg Singh v. The State of Bombay,’ S. I. Oorpn, (P) Lid, 
v. Secy., Board of Revenue,” M/s, Ram Krishna v. Janpad Sabha? and State of Orissa v. 
M. A, Tulloch,’ referred to, : 

A private Act or statute which concerns iteelf with facts, conditions and circumstances 
peculiar to a particular individual, cannot be permitted to work a discrimination against 
him unless there are circumstances or conditions specially applicable to that individual 
and those circumstances have a reasonable connection with the object and purpose of the 
legislation passed upon him. Therefore, even though a legislation may be directed only 
against an individual it is not necessarily discriminatory so long as the classification is not 
arbitrary but is made upon a “ substantial basis. ” : 

In considering the question of " equality before the law or the equal protection of the 
law” vis-a-vis an impugned statute, the Court is not only confined to the provisions of 
the impugned statute, butit may legitimately turn to look at all the surrounding circum- 
stances and particularly the documents which preceded the passing of the impugned legis- 
lation, 

Ohiranjülal Chowdhurt v. The Union of India," Budhan Choudhry v., The State of Bihar? 
and Ram Krishna Dalmia v. Tendolkar J.," referred to, 


*Decided, July PT9] August 3, 4 & 9, 1966. 6 £1942] 
0.C.J. Appen o. 81 of 1963 (with Appeal 7 [1965] 
No. 34 of 1983), against the judgment of 709. 
Tarkunde J., in Trust Petition No. 8 of 1962. 8 [1964] 


F.C.R. 17 
2 

A. 

1 [1956] 1 8.0.R. 779, 8.0. 67 Bom. L.R. 9, [1962] A. 
A 

S. 


8.C.R. 184, s.c. 57 Bom, L.R. 


I.R. 8.C, 207. 
T.R. S.C.1073. 
589. 10 [1964] A.LR.8.C, 1284. 
2 [1896] A.C. 348.» 11 [1950] S.C.R. 869, 
3 11986 ALRB.8.C, 676. 12 11955) 1 §.C.R. 1045. 
4 (1878) L. R. 5 LA, 178. - 13 (1958) 61 Bom, L.R. 1932, 8.0. 


5 [1940] F.C.R. 110. 
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The principles culled from English authorities regarding resulting trusts and an intention 
contrary to resulting trust are: (a) When a gift or a trust fails equity presumes that tho donee 
or devisee is not to take the property of which he is only the legal owner, but the property 
must be held for the benefit of the settlor’s ‘“ heirs or representatives.’ (b) The above rulo 
is subject to a contrary intention expressed by the settlor or implied from the terms of the 
settlement. If the intention is express on tho face of a document, no evidence to the contrary 
ig admissible, but on the othor hand, if the intention is to be implied or gathered from the 
surrounding circumstances, thon parol evidence is admissible. (c) The test is to see whether 
in a gift of property to trustees, they take as trustees solely for the purposes of the trusts 
or take subject only to the due execution of the specified trusts. (d) In determining the 
settlor’s or teatator’s intentions “every surrounding circumstance, the character and 
position of the donor and donee, the more or less probability of one intention or another, 
the concurrent authorities in similar, or nearly similar cases, are all mattora which tho 
Court of construction not only may, but must, look to for aid and guidanco’’, (e) If there 
is a near relation such as & son or a wife who is the donoe or devisoe the presumption is 
that ho or she takes absolutely so far as the law in England is concerned. In India 

- there is no such presumption of advancement but the relationship of the donee or deviaso 
to tho settlor is an important circumstance among others to be taken into account, ane 

Tho doctrine of an intention contrary to a resulting trust does not require any pre-existing 
right or title in the claimant based on a subsisting will, settlement or other conveyance, 

Dwarkadas Damodar v. Dwarkadas Shamji,™ distinguished. 

Merchant Taylors Oo. v. Atorney-General'* and Oook v, Hutchinson,’ roferred to, 

Section 83 of the Indian Trusts Act, 1882, only refers to a particular case under particular 
circumstances and it cannot displace the doctrine governing the intention contrary to a 
resulting trust. Tho Chapter in which the section ocours does not deal oxhaustivoly with 
each variety of obligation in the nature of trusts which can arise under difforont circum- 
stances, 


In 1911 the title and dignity of a Baronet was conferred by Letters Patent 
on Sir Currimbhoy Ebrahim and the heirs male of his body lawfully begotten 
and to be begotten. Sir Currimbhoy Ebrahim, the First Baronet, desired to 
settle in perpetuity certain properties on trust for himself and those who would 
succeed to the title of Baronet. Accordingly, the Governor-General of India- 
in-Council passed the Sir Currimbhoy Ebrahim Baronetcy Act, 1913. The 
trust properties were described in the Schedules to the Act. The properties were 
situate in Bombay City, except one, which was in Poona. The preamble of the 
-Act stated that Sir Currimbhoy Ebrahim was desirous of settling the proper- 
ties described in the Schedules upon the trust and for the purpose declared 
and ccntained in the Act. By s. 2 a Corporation with perpetual succession 
and a common seal was formed under the style and title of ‘‘The Trustees of 
the Sir Currimbhoy Ebrahim Baronetcy’’ and the properties were to vest in 
the Corporation immediately upon the passing of the Act ‘‘by force and virtue 
thereof” (s. 5). The Corporation consisted of certain officials of the Bombay 
Government and the person who held the title of Baronet for the time being. 
Section 3 provided that the persons on whom the title of Baronet shall descend 
shall successively take upon themselves the name of ‘‘Currimbhoy Ebrahim’ 
Section 4 provided for the consequences of the holder of the title refusing or 
neglecting to use the name ‘‘Currimbhoy Ebrahim’’. The consequences were 
that the interest in the trust properties of such person was to be suspended 
and was to devolve on the next holder of the title. It was further laid down 
that if there was no male issue to whom the title would descend after the 
Baronet who had refused or neglected to use the name ‘‘Currimbhoy Ebrahim’’, 
the trust properties would devolve upon such person as would be entitled to 
the same if there had been a total failure of male issue of the First Baronet. 
The main purpose of the Trust was that each sueceeding Baronet was to be 
entitled to occupy certain premises for his residence free of rent and that the 


14 (1015) LL.B. 40 Bom, 341,3.0, 17 Bom. 15 (1871) L.R. 6 Ch. 512. 
LR. 938. 16 (1836) 48 E.R. 222. 
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net income of the rest of the properties, after providing for a ‘‘Sinking Fund”’ 
and a ‘Repairs Fund’’, was to be paid to that Baronet. Section 27 laid down 
that upon failure and in default of male heirs of the body of the First Baronet, 
on: whom the title of Baronet would descend, the trust properties would be 
held by the Corporation upon trust ‘‘for the heirs of the last Baronet’’. . Sec- 
tion 30, which is the last section of the Act, saves the rights in the properties 
described in Schedules of all persons and corporate bodies ‘‘other than and ex- 
cept the said Sir Currimbhoy Ebrahim his devisees and heirs and assigns’’. 

The First Baronet died on May 29, 1924. On his death his then eldest son 
Mohamedbhoy succeeded to the title and became the Second Baronet. He died 
in 1928 and his only son Huseinali became the Third Baronet. The third 
Baronet migrated to Pakistan some time between 1947 and 1949 with his wife 
and his only son, whereupon certain properties of the Third Baronet, includ- 
ing his beneficial int‘rest in the Baronetey Trust properties, were declared 
evacuee property. The Third Baronet died in 1952 and his only son Mohamed 
(respondent No. 8) became the Fourth Baronet. As the Fourth Baronet con- 
tinued to remain in Pakistan, his beneficial interest in the trust properties was 
declared evacuee property by a notification dated June 16, 1952. Thereafter 
the Bombay State Legislature passed the Sir Currimbhoy Ebrahim Baronetcy 
(Repeal and Distribution of Trusts Properties) Act, 1959 (Act No. IX of 1960), 
which came into force on March 15, 1960. This Act will be referred to here- 
after as the repealing Act and the earlier Act of 1913 as the Baronetcy Act. 

Section 3 of the Repealing Act provides that from the commencement of this 
Act the Baronetcy Act ‘‘shall stand repealed’? and that in consequence there- 
of the trusts and provisions made by the Baronetcy Act shall be revoked and 
extinguished, the Corporation set up by the Baronetcy Act shall be dissolved 
and shall cease to function, and that the trust properties shall be vested in the 
Official Trustee ‘‘for the purposes, and with and subject to the powers and pro- 
visions, hereinafter expressed’’. Section 4(J) says that the Official Trustee 
shall hold the trust properties upon trust ‘‘to distribute the same amongst the 
persons rightfully entitled thereto according to law”. Sections 5 and 6 pro- 
vide for a general notice to be-published by the Official Trustee requiring per- 
sons claiming any interest in the trust properties to submit their claims, and 
for the manner in which the claims were to be submitted. Section 7(2) autho- 
rises the Official Trustee to apply to the High Court for orders and directions 
as regards the distribution of the trust: properties amongst the several clai- 
mants; and s. 7(3) provides that where the Official Trustee applies for 
orders and directions of the High Court, he shall distribute the trust proper- 
ties ‘‘amongst the persons rightfully entitled thereto” in accordance with the 
final decree or order that may be passed in that behalf. Section 7(4) says 
that, if any person entitled to the trust properties is declared an, evacuee, 
end if any right, title and interest of such person in the trust properties is 
declared to be evacuee property under the Administration of Evacuee Pro- 
perty Act, 1950, then the Official Trustee shall, subject to any order or direc- 
tion which the High Court may make or give, transfer and vest in the Custo- 
dian the trust properties, or so much thereof as is found to be evacuee 
property. 

Pursuant to the provisions of s. 5 of the Repealing Act, the Official Trustee 
issued a general notice which was published in the Maharashtra Government 
Gazette on June 2, 1960, calling upon any person claiming an interest in the 
trust properties to submit his statement of claim on or before December 31, 
1960. In all 39 claims were submitted to the Official Trustee, some before 
and some after the expiry of December 31, 1960. Some of these claims were 
submitted by groups of individuals. All the claimants except claimant 
No. 36, who is the Custodian of Evacuee Property, Bombay, are the descen- 
dants of the First Baronet. 

The present petition was filed by the Official Trustee of Maharashtra for 
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directions in regard to the claims submitted to him under s. 6 of the Repeal- 
ing Act. 

The petition was heard by Tarkunde J. In the course of his judgment deli- 
vered on December 20, 1962, his Lordship observed as follows :— 


_ TarKuNDE J. [His Lordship after stating the facts, proceeded.] A pre- 
liminary objection to the maintainability of this petition was taken be- 
for me by Mr. Chagla on behalf of respondents Nos. 6 to 8. Respondent 
No. 8 is the Fourth Baronet; respondent No. 6 is his minor son; and respon- 
dent No. 7 is his mother, being the second wife of the Third Baronet. 
Mr. Chagla urged that this petition is not maintainable because the Repeal- 
ing Act, under which the petition is filed, is itself ultra vires the Bombay 
State Legislature. The Act is ultra vires, according to Mr. Chagla, because 
it violates arts. 14 and 31 of the Constitution and also because it was beyond 
the legislative competence of the Bombay State Legislature to pass such an 
Act. Mr. Chagla expressly told me that respondents Nos. 6 to 8 do not chal- 
lenge the Act on the ground that it violates art. 19(7) (f) of the Constitution, 
the reason being that respondents Nos. 6 to 8 are not citizens of India. I may 
add that, if respondents Nos. 6 to 8 were able to challenge the Repealing Act 
on the ground that it imposes unreasonable restrictions on the right guaranteed 
under art. 19(1)(f) of the Constitution, they might have been able to make 
out an arguable case. As I will show while dealing with the various claims 
on the merits, what the Repealing Act has achieved is to divest the Custodian 
of a valuable interest which was vested in him and to debar respondent No. 6 
from acquiring a beneficial life interest in the trust properties which he might 
have acquired, and on the other hand, to allow the trust properties to go to 
persons who, apart from the Repealing Act, did not have the least moral or 
legal right thereto. It appears to me that, as a result of the Repealing Act, 
large shares in the trust properties (which I am told are at present of the 
value of between Rs. 39-lakhs and Rs. 40-lakhs) will go to some of the clai- 
mants as a mere windfall. 

A notice of the preliminary objection to the validity of the Repealing Act 
was given to the Advocate General. The learned Advocate General appeared 
and at his request the State of Bombay was made a party-respondent. 

A preliminary objection to Mr. Chagla’s preliminary objection was taken 
by Mr. Bhabha on behalf of respondent No. 9, one of the surviving sons of 
the First Baronet. Mr. Bhabha urged that respondents Nos. 6 to 8 have no 
‘Immediate and direct’’ interest in the trust properties and they are, there- 
fore, not entitled to challenge the validity of the Repealing Act. Mr. Bhabha 
pointed out that respondent No. 8’s beneficial interest in the trust properties 
had vested in the Custodian prior to the Repealing Act, that the only right of 
respondent No. 6 was in the nature of spes successioms, and that respondent 
No. 7 (mother of respondent No. 8) also does not have any immediate interest 
in the trust properties. In support of his contention, Mr. Bhabha relied on 
certain observations in the minority judgment of Das J. in Dwarkadas Shri- 
nivas of Bombay v. The Sholapur Spinning & Weaving Co. Lid.) The por- 
tion of the judgment of Das J. to which my attention was drawn was the one 
in which the learned Judge dealt with the effect of Chiranjitlal Chowdhurt v. 
The Union of India? and pointed out that a person who challenged the con- 
stitutionality of an Act on the ground that the Act was violative of arts. 
19(1)(f) and 31 of the Constitution must rely upon the plea of infringement 
of his own fundamental rights and not the alleged infringement of the funda- 
mental rights of somebody else. I am of the view that Mr. Bhabha’s objection 
was not well taken. In the first place, the preliminary objection taken by 
Mr. Chagla to the validity of the Repealing Act was not confined to the plea 
that the Act was violative of fundamental rights relating to property. Second- 


1° [1954] S.C.R. 674, 2 [1950] 8.0.R. 869, 
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ly, the preliminary objection was not advanced by Mr. Chagla on the ground 
that the fundamental rights cf some persons other than respondents Nos. 6 to 
8 were violated by the provisions of the Repealing Act. If respondents Nos. 6 
to 8 did not have any rights in the trust properties when the Repealing Act 
was passed, that aspect of the matter can, if necessary, be considered while 
examining on merits their plea that the Repealing Act is violative of art. 31 
of the Constitution. 


Mr. Chagla’s plea that the provisions of the Repealing Act amount to a 
denial of equality before the law or the equal protection of the laws, guaran- 
teed by the art. 14 of the Constitution, was based on a comparison of one of 
the provisions of the Repealing Act with the corresponding provision of two 
other Bombay Acts by which other Baronetey Trusts were extinguished. Those 
Acts were—the Sir Chinubhai Madhavlal Ranchhodlal Baronetey (Repealing) 
Act, 1956 (Bombay Act No. I of 1957), and the Sir Sassoon Jacob David Baro- 
netecy (Repealing) Act, 1957 (Act No. 36 of 1957). By both these Acts the 
trusts created by the corresponding Baronetcy Acts were revoked and extin- 
guished. It was, however, provided by s. 2(b) of the Sir Chinubhai Madhav- 
lal Ranehhodlal Baronetcy (Repealing) Act, 1956, that from the commence- 
ment of that Act all the trust properties shall be deemed to be transferred to, 
and shall vest in, the present Baronet. Provision to the same effect was made 
by s. 2(b) of the Sir Sassoon Jacob David Baronetcy (Repealing) Act, 1957. 
The present Repealing Act, however, instead of transferring the trust proper- 
ties to the present Baronet (respondent No. 8), as was done in the earlier Acts, 
provided by s. 4(/) that the Official Trustee shall hold the trust properties 
upon trust ‘‘to distribute the same amongst the persons rightfully entitled 
thereto according to law”. There is undoubtedly a substantial difference in 
the provisions with regard to the disposal of the trust properties in the pre- 
sent Repealing Act and the two Acts mentioned above. The difference, how- 
ever, does not amount to a discrimination so as to constitute a violation of the 
fundamental rights guaranteed by art. 14. The present Repealing Act and 
the two Acts mentioned above are private Acts, and it is not possible to 
assume that they were passed in identical circumstances. One obvious differ- 
ence was that in the case of the impugned Repealing Act the present Baronet 
was and is an evacuee, whereas the then Baronets in the two other cases were 
not. The difference between the impugned Repealing Act and the other two 
Acts relates to the rights in the trust properties which were granted to the 
Baronets who held the title when the Acts were passed, and it is obvious that 
there is a just and reasonable relation between this difference and the fact 
that the Baronet in the present case was an evacuee whereas the Baronets in 
the other cases were not evacnees. There might also have been other differences 
in the circumstances in which these Acts were passed and these differences 
might have a just and reasonable relation to the different provisions made by 
the Legislature. I am accordingly of the view that the Repealing Act has not 
been shown to be violative of the fundamental right guaranteed by art. 14. 


There is also no substance in the plea that the Repealing Act violates art. 31 
of the Constitution. Clause (7) of art. 31 says that no person shall be de- 
prived of his property save by authority of law. It was of course no part of 
Mr. Chagla’s contention that the effect of the Repealing Act was to deprive 
any person of his property without any authority of law. Mr. Chagla urged 
that the Repealiug Act violated cl. (2) of art. 31. Clause (2) provides that 
no property shall be compulsorily acquired cr requisitioned save for a public 
purpose and save by authority of a law which provides for compensation for 
the property so acquired or requisitioned. It is obvious that the Repealing Act 
does not compulsorily acquire or requisition any property. Clause (2A) of 
art. 31 says: 

“ Where a law does not provide for tho transfer of ownership or right to possession of any 
property to the State or to a corporation owned or controlled by the State, it shall not be deemed 
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to provide for the compulsory acquisition or requisitioning of property, notwithatanding thut 
it deprives any person of hig property. ” 

Mr. Chagle argued that the Official Trustee is a Corporation sole, that the Re- 
pealing Act provides for the transfer of the right to possession of the trust 
properties to the Official Trustee, and that therefore the Repealing Act must 
be deemed to provide for compulsory acquisition or requisitioning of property. 
The argument is palpably untenable. The Official Trustee may be a corpora- 
tion sole, but a corporation consisting of the Official Trustee is not ‘‘owned 
or controlled by the State’. Under the provisions of the Repealing Act, the 
Official Trustee acts as a statutory authority and not as an agent of the State. 
Moreover, the Official Trustee is vested under the Repealing Act with the trust 
properties for the specific purpose of distributing them amongst the persons 
rightfully entitled thereto, and it is a novel proposition that such an Act re- 
sults in a compulsory acquisition or requisition of the trust properties by the 
State and is invalid in the absence of a provision for compensation. Since it 
ig obvious that art. 31(2) has no application to the Repealing Act, it is un- 
necessary to consider whether any of respondents Nos. 6 to 8 had such an in- 
terest in the trust properties as to entitle them to challenge the Repealing Act 
ou the ground that the Act violated their fundamental property rights. 


However, the validity of the Repealing Act was challenged by Mr. Chagla 
mainly on the ground that the Bombay State Legislature did not have the 
necessary legislative competence to pass such an Act. At one stage in this 
part of his argument, Mr. Chagla urged that the topic covered by the Repeal- 
ing Act was included in Item 44 of List I (Union List) of the Seventh Sche- 
dule of the Constitution, and that therefore the State Legislature could not 
legislate on the topic. Item 44 of List I is ‘‘Incorporation, regulation and 
winding up of corporations, whether trading or not, with objects not confined 
to one State, but not including universities.” It will be noticed that the Baro- 
netcy Act of 1913 set up a corporation with perpetual succession and a com- 
mon seal under the name ‘‘The Trustees of the Sir Currimbhoy Ebrahim Baro- 
netcy’’ and that this corporation was dissolved by s. 3(b) of the Repealing 
Act. If the Repealing Act could be regarded in substance as a piece of legis- 
lation dealing with the winding up of a corporation, the legislation would in 
my view be within the ambit of Item 32 in List II (State List) and not of 
Item 44 in List I (Union List). The relevant part of Item 32 of List II is 
‘Incorporation, regulation and winding up of corporations, other than those 
specified in List I’’. If the objects of the Corporation which was set up by the 
Baronetcy Act of 1913 were ‘‘not confined to one State’’, the winding up of 
that Corporation would be a Union topic under Item 44 of List I, but it would 
be a State topic under Item 32 of List II if the objects of the Corporation 
were confined to one State. Now, all the trust properties mentioned in the 
Schedules to the Baronetcy Act, 1913, were properties situate within the State 
of Bombay. All the persons who constituted the Corporation, apart from the 
heir of the First Baronet who held the Baronetcy, were officials of the Bombay 
Government. It would therefore follow, on the assumption that the Repeal- 
ing Act was in substance an Act dealing with the winding up of a corpora- 
tion, that the Act was within the legislative competence of the Bombay State 
Legislature. It seems clear, however, that in substanve the Repealing Act was 
an Act dealing with a trust, and the winding up of the Corporation which 
was set up by the Baronetcy Act of 1913 was merely incidental to the main 
purpose of the Legislature, which was to revoke the trust created by the Baro- 
netcy Act, 1913. Hence the topic covered by the Repealing Act falls in the 
tenth item of List III (Concurrent List) of the Seventh Schedule of the Con- 
stitution. .Item 10 of List III is ‘‘Trust and Trustees’. The main argument 
of Mr. Chagla as to the validity of the Act was on the basis that the Repeal- 
ing Act deals with a topic in the concurrent field of legislation. 


Mr. Chagla’s argument in this behalf related to the terms of cl. (2) of 
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art. 254 of the Constitution. In order to appreciate the argument, the whole 
of art. 254 may be quoted: 

“ 254. (1) If any provision of a law made by the Legislature ofa State is repugnant to 
any provisions of a law made by Parliament which Parliament is competent to enact, or to 
any provision of an existing law with respect to one of the matters enumerated in the Concurrent 
List, then, subject to the provisions of clause (2), the law made by Parliament, whether passed 
before or after the law made by the Legislature of such State, or, as the case may be, the existing 
law, shall prevail and tho law made by the Legislature of the State shall, to the extent of the 
repugnanoy, be void. 

(2) Where a law made by the Legislature of a State apecified in Part A or Part B of the 
First Schedule with respect to one of the matters enumoratedin the Concurrent List contains 
any provision repugnant to the provisions of an earlier law made by Parliament or an existing 
law with respect to that matter, then, the law so made by the Legislature of such State shall 
if.it has been reserved for the consideration of the President and has received his assent, prevail 
in that State ; 

Provided that nothing in this clause shall provent Parliament from enacting at any time 

any lew with respect to the same matter including a law adding to, amending, varying or 
repealing the law so made by the Legislature of the State.” 
It will be noticed that cl. (2) of the article deals with a law made by’a State 
Legislature which is repugnant to the provisions of an earlier law made by 
Parliament or of an existing law. The term ‘‘existing law’’ has been defined 
by art. 366(J0) of the Constitution as 

“any law, Ordinance, order, bye-law, rule or regulation passed or made before the commence- 

ment of this Constitution by any Legislature, authority or person having power to make such 
a law, Ordinance, Order, bye-law, rule or regulation, ” 
The Baronetcy Act of 1913 was a law made by the Governor General in Coun- 
cil, which was then the Central Legislature, and was as such an existing law. 
The Bombay State Legislature which passed the Repealing Act in 1960 had 
the power to make a law repugnant to the Baronetcy Act of 1913, provided the 
Repealing Act was reserved for the consideration of the President and had: re- 
ceived his assent. If was not disputed that the Repealing Act was in fact re- 
served for the consideration of the President and had received hag assent. 
Mr. Chagla, however, argued that while the State Legislature could have made 
a law with the assent of the President which was inconsistent with the Baro- 
netey Act of 1913, it had no power to make a law repealing the Baronetcy Act 
as it has purported to do. According to Mr. Chagla, in the absence of an ex- 
press authority granted by the Constitution, one Legislature cannot directly 
repeal an Act passed by another Legislature even if it has the power of pass- 
ing an Act inconsistent therewith. It was further urged by Mr. Chagla that 
the concept of repugnancy involves the continued existence of both the laws— 
the earlier law as well as the subsequent law which is repugnant thereto. 

It is implied in these arguments that, where a State Legislature wishes to 
repeal an existing law on a concurrent topic with the assent of the President, 
it can do so indirectly but not directly. Secondly, the argument necessarily 
covers amendments as well as repeals, for an amendment repeals a part of an 
earlier Act and often, but not always, substitutes another provision in its place. 
Thirdly, the argument necessarily applies to all existing laws in the concurrent 
field of legislation, and not merely to laws passed by the Central Legislature in 
that field. It implies for instance that the State Legislature cannot directly re- 
peal or amend any Act passed by the Governor in Council prior to 1935 or by the 
Provincial Legislature between 1935 and 1950 and the rules made under these 
Acts, if the topic covered by them is included in the Concurrent List. 

Prima facie this argument appears to be untenable, for there is no warrant 
for supposing that a State Legislature cannot do directly what it can do in- 
directly. The argument that the concept of repugnancy involves the continued 
existence of both the Acts is fallacious because, whenever a question arises whe- 
ther one Act is repugnant to another, both the Acts -are assumed to co-exist 
for the purpose of ascertaining whether they are repugnant and whether one of 
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them prevails over the other. Mr. Chagla, however, claims support for his con- 
tention from an observation found in the judgment of Venkatarama Ayyar J. 
in the Supreme Court decision in Zaverbhat Amaidas v. The State of Bombay.® 
In that case the Supreme Court examined the question whether a certain 
amendment made by Central Act No. 52 of 1950 in the provisions of the Essen- 
tial Supplies (Temporary Powers) Act, 1946 (also a Central Act), was re- 
pugnant to certain provisions of a Bombay Act of 1947. The Central Act 
No. 52 of 1950 did not purport to repeal or amend the Bombay Act of 1947, 
so that no question of direct as against indirect repeal was involved in the case. 
In the course of his judgment, the learned Judge quoted art. 254(2) of the 
Constitution and traced the history of that article from s. 107(2) of the Gov- 
ernment of India Act, 1935. The terms of s. 107(2) of the Government of 
India Act, 1935, were similar to the terms of art 254(2) of the Constitution. 
One difference, however, was that instead of the proviso which is found in 
art. 254(2), there was the following clause in s. 107(2): ‘‘....but never- 
theless the Dominion Legislature may at any time enact further legislation with 
respect to the same matter.’? What was done by the proviso to art. 254(2) 
was to say that the further legislation which Parliament could pass would in- 
clude “ʻa law adding to, amending, varying or repealing’’ a law on a concur- 
rent subject which was made by the State Legislature after the assent of the 
President as required in the earlier portion of art 254(2). In this connection, 
the following observation was made in the judgment of the Supreme Court 
(p. 806) : 

“ This (art, 254 (2) of the Constitution) is, in substance, a reproduction of section 107 (2) 
of the Government of India Act, the concluding portion thereof being incorporated in a proviso 
with further additions, Discussing the nature of the power of the Dominion Legislature, 
Canada, in relation to that of the Provincial Legislature, in a situation similar to that under 
Section 107 (2) of the Government of India Act, it was observed by Lord Watson in Attorney- 
General for Ontario v. Attorney-General for the Dominion‘, that though a law enacted by the 
Parliament of Canada and within its competence would over-ride Provincial legislation covering 
the same field, the Dominion Parliament had no authority conferred upon it under the Constitu- 
tion to enact a-statute repealing directly any Provincial statute. That would appear to have 
been the position under section 107 (2) of the Government. of India Act with reference to the 
subjects mentioned in the Concurrent List. Now, by the proviso to article 254 (2) the Consti- 
tution has enlarged the powers of Parliament, and under that proviso, Parliament can do what 
the Central Legislature could not under section 107 (2) of the Government of India Act, and 
enast a law adding to, amending, varying or repealing a law of the State, whenitrelates to a 
matter mentioned in the Concurrent List, The position then is that under the Constitution 
Parliament can, acting under the proviso to article 254 (2), repeal a State law, But where 
it does not expressly do so, even then, the State law will be void under that provision if it 
conflicts with a later ‘law with respect to the same matter’ that may be enacted by Parliament, ” 


It was urged by Mr. Chagla that this passage from the judgment of the Supreme 
Court shows that the Indian Parliament would not have been competent to re- 
peal or amend a State law in the concurrent field, if power to do so were not 
given expressly to the Parliament by the proviso to art. 254(2) of the Con- 
stitution. It must follow, according to Mr. Chagla, that the State Legislature 
is not competent to repeal an existing law (which must necessarily be a law 
passed by another legislative authority), as no authority to repeal or amend an 
existing law has been given expressly by the Constitution to the State Legis- 
lature- ; 

It. does appear that Mr. Chagla’s argument finds some support in the above 
observations of the Supreme Court. The observations, however, do not amount 
either to ratio decidendi or to obiter dicta of the Supreme Court, and are in 
the nature of casual observations. The case before the Supreme Court.was. not 
one where a Legislature had repealed or amended an Act passed by another 
Legislature on a subject in the Concurrent List. Immediately after the obser- 


3 [1955] I 8.C.R. 799, s.0, 57 Bom, L.R. 589. 4 [1898] A.C: 348, 
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vations quoted above, the judgment of the Supreme Court went on to say 
(p. 806) : 

t In the present case, there was no express repeal of the Bombay Act by Act No, LIT of 

1950 in torms of tho proviso to article 254 (2). ” 
Even casual observations of the Supreme Court would always be treated by 
this Court with the utmost respect; but those observations, if they do not 
amount either to ratio decidendi or to obtter dicta, are not a binding autho- 
rity. A distinction between obiter dicta and casual observations of the Supreme 
Court was made by a Division Bench ofthis Court consisting of Chagla, €. J., 
and Shah J. in Mohandas v. Sattanathan.® In that ease the Division Bench 
considered the jurisdiction of Customs authorities to impose a fine exceeding 
Rs. 1,000 under item 8 of s. 167 of the Sea Customs Act, 1878. The Division 
Bench had to decide upon the extent of the binding authority of an observa- 
tion of Bhagwati J. in the Supreme Court decision in Maqbool Hussain v. 
State of Bombay,® to the effect that the highest penalty which can be inflicted 
by the Customs Officers under the Sea Customs Act was Rs. 1,000. After ob- 
serving that it was necessary in the interests of judicial uniformity and judi- 
cial discipline that all the High Courts must accept as binding the obiter dicta 
of the Supreme Court in the same spirit in which they accepted the obiter 
dicta of the Privy Council, Chagla C.J. in his judgment observed (p. 1160): 
~“... Now, an obiter d'um is an expression of opinion on a point which is not necessary for 
the decision of a case, This very definition draws a cloar distinction between a point which is 
nocessary for the determination of a case and a point which is not necessary for the determination 
of the case. But in both cases points must arise for tho determination of the tribunal. Two 
questions may arise before a Court for its determination. The Court may: determine both 
although only one of them may be necessary for the ultimate decision of the cage., The 
question which was nocessary for the determination of the cage would be the ratio decidendi ; 
the opinion of the tribunal on the question which was not necessary to decide the case would 
be only an otter dictum.” 
The learned Chief Justice further observed (p. 1168) : 

“ Therefore, it would be incorrect to say that every opinion of the Supreme Court would 
be binding upon the High Courts in India, The only opinion which would be binding would be 
an opinion exprossod on a question that arose for the determination of the Supreme Court, 
and even though ultimately it might be found that the particular question was not necessary 
for the docision of the cage, even so, if an opinion was expressed by the Supreme Court on that 
question, then the opinion would be binding upon us, ” 


The Division Bench held that the aforesaid observation in the Supreme Court 
decision in Maqbool Hussain’s case was not an obtter dictum but a casual ob- 
servation made in considering the whole scheme of the Sea Customs Act and 
that it was, therefore, not binding upon the High Court on the interpretation 
of s. 168, item 8, of the Act. This view of the Division Bench was approved 
by a Full Bench of this Court in Katkhusroo Phirozshah v. State of Bombay.” 
It appears that the Supreme Court itself does not regard its casual observa- 
tions as binding authorities. In M/s. Ranchhoddas v. Union of India} a 
Bench of six Judges of the Supreme Court considered the extent of the power 
of Customs authorities to impose a penalty under item 8 of s. 167 of the Sea 
Customs Act, 1878. In the judgment of the Court delivered by Sarkar, J., the 
learned Judge referred to the aforesaid observation in Magbool Hussain’s case 
and to similar observations in two subsequent cases, and said (p. 937): ~ 
“Some of the High Courts have thought that this Court had decided in those cases that the~ 

maximum penalty permissible under the provision is Rs. 1,000. The fact is that the question 
was never required to be decided in any of these cases and could not, therefore, have been. or be 
treated as, decided by this Court, ...None of these cases is authority for the proposition that 
the maximum penalty which can be imposed under item 8 in 8. 167 is Re. 1,000.” 


5 (1054) 56 Bom, L.R. 1158. 7 (1954) 57 Bom. L.R., 24, F.B. 
6 (1953) 56 Bom. L.R. 18, B.C. 8 [1961] A.LR.8.C, 935, 
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The observations of Venkatarama Ayyar J. in Zavérbhai’s case which have been 
quoted above, and on which Mr. Chagla relies, are thus not binding on this 
Court. Even so, I should if possible have accepted those observations and the 
inference which arises therefrom, all the more readily as the observations are 
based on a decision of the Privy Council. However, there are several reasons 
why I cannot accept the view which appears to be impHcit in these observa- 
tions. For the sake of clarity, and in order to do justice to the elaborate argu- 
ments advanced before me, I will first give the reasons why I cannot accept 
the inference which can be logically deduced, from these observations, and then 
deal with the reasons one by one. The reasons are: 

(i) That the proposition which can be inferred from the aforesaid observa- 
tion (namely, that a State Legislature while legislating in the concurrent field 
cannot directly repeal or amend an existing law) is contrary to well-establish- 
ed tenets as to the scope of legislative powers of Indian Legislatures laid down 
by the Privy Council, followed by the Federal Court, and accepted and ap- 
proved by the Supreme Court. 

(2) That the above proposition is contrary to legislative history between 
1935 and 1950 (between the Government of India Act, 1935, and the promul- 
gation of the Constitution), which history must be assumed to have been known 
to the Constituent Assembly when it passed art. 254(2) of the Constitution in 
essentially the same terms as were found in s. 107(2) of the Government of 
India Act, 1935. 

(3) That the said proposition, if accepted, would render a large number of 
Provincial and State Acts, passed before and after promulgation of the Con- 
stitution, ultra vires and invalid. 

(4) That even otherwise, the proposition would lead to absurd results. 

(5) That the’ powers of the Indian Parliament to repeal or amend a State 
law on a concurrent topic can be shown to stand independently of the proviso 
to el. (2) of art. 254 of the Constitution. 

(6) That the decision of the Privy Council in Attorney-General for Ontario 
v. Attorney-General for the Dominion, did not relate to a concurrent field of 
legislation, as appears to have been assumed in the aforesaid observations in 
Zaverbhar’s case. 

(T) That the law laid down in Attorney-General for Ontario v. Attorney- 
General for the Dominion was considered in some Indian cases, and the pro- 
position that one Legislature cannot directly repeal or amend a law passed by 
another Legislature, when both legislate on a topic within their competence, 
was ultimately disapproved by a Full Bench of the Caleutta High Court on 
the authority of a later decision of the Privy Council. 

I will shortly deal with these reasons one by one :— 

(1). It is well settled that the Indian Parliament and the State Legislatures, 
when legislating on a topic within their competence, have full plenary powers, 
the only limitations being those that are expressly laid down in the Constitu- 
tion. Article 254(2) of the Constitution empowers a State Legislature to 
make, with the assent of the President, a law repugnant to an existing law. 
When one Act purports to repeal another, it is obviously repugnant thereto. 
In fact, a repealing Act is wholly repugnant to the Act which % purports to 
repeal. The word ‘‘repugnant’ means ‘‘contrary or contradictory to; in- 
consistent or incompatible with’? (Shorter Oxford English Dictionary). There 
is ro express limitation in the Constitution to the effect that the power which 
has béen given to the State Legislature to make, with the assent of the Presi- 
dent, a law repugnant to an existing law, cannot extend to repealing or 
amending the latter. In the absence of an express limitation, it must be 
assumed that the State Legislature has the power of amending or repealing 
an existing law, provided the requirement of securing Presidental assent is 
fulfilled. In The Queen v. Burah,® the Privy Council considered the question 


9 (1878) L.R. 5 I.A, 178, 
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whether conditional legislation could be passed by the Governor General in 
Council, the then central legislative authority in India. Their Lordships 
observed (p. 193): : 

“...The Indian Legislature has powers exprossly limited by the Act of the Imperial 

Parliament which created it, and it can, of course, do nothing beyond the limits which 
circumscribe these powers. But, when acting within those limits, it is not in any sense an agent 
or delegate of the Imperial Parliament, but has, and was intended to have, plenary powera 
of legialation, as large, and of the same nature, as those of Parliament itself. The established 
Courts of Justice, when a question arises whether the prescribed limits have been ‘exceeded, 
must of necessity determine that question ; and the only way in which they can properly do so 
is by looking to the terms of the instrument by which, affirmatively, the legislative powers 
were created, and by which, negatively, they are restricted. It what has been done in legis- 
lation, within the general scope of the affirmative words which give the power, and if it violates 
uo express condition or restriction by which that power is limited (in which category would, 
of course, be included any Act of the Imperial Parliament at variance with it), it is vot for 
any Court of Justice to incuire further, or to enlarge constructively those conditions and res- 
trictious, ” 
It follows that, where an Indian Legislature acts within the general scope of 
its legislative powers, the only limitations to the scope of those powers are the 
limitations, if any, which are expressly laid down in the. instrument which 
granted the powers. In The United Provinces v. Atiga Begum,'° the Federal 
Court considered the validity of an Act passed by the United Provinces Legis- 
lature to regularise retrospectively certain rent remissions which had been 
directed by the Provincial Government under orders held invalid by the High 
‘Court. In upholding the validity of the Act, the Federal Court observed 
(p. 183) : 

“*,,, It must always be remembered that within their own sphere the powers of the Indian 

Legislatures aro as large and ample as those of Parliament itself: Ths Queen v. Burah}, 
and the burden of proving that they are subject to a strange and unusual prohibition against 
retrospective legislation must certainly lie upon those who assert it,” 
Again in Bhola Prasad v. The King-Emperor' the Federal Court examined 
the question whether a Provincial Legislature having the power to legislate 
‘with respect to intoxicating liquors’ could pass an Act to prohibit intoxi- 
eating liquors throughout the Province or in any part thereof. In its judg- 
ment the Federal Court observed: 

“We must again refer to the fandamental proposition enunciated in The Queen v, Burah, 
that Indian Legislatures within their own sphere have plenary powers of legislation as large 
and of the same nature as those of Parliament itself, If that was true in 1878, it cannot be less 
true in 1942. Every intendment ought therefore to be made in favour of a Legislature which 
is exercising the powers conferred on it. Its enactments ought not to be subjected to the minute 
scrutiny which may be appropriate to an examination of the by-laws of a body exercising only 
delegated powers, nor is the generality of its power to legislate on a particular subject to be 
cut down by the arbitrary introduction. of far-fetched end impertinent limitations, ” 

The principle laid down in The Queen v. Burah was accepted by the Supreme 
Court on several occasions, one of which was in The Union of India v. Madan 
Gopal Kabra.12 In that case, the Supreme Court considered whether the 
Indian Parliament could levy retrospectively a tax on income which accrued 
prior to the promulgation of the Constitution and in circumstances under 
which it was not subject to any income-tax. In holding that the Union Parlia- 
ment had such power, the Supreme Court observed in its judgment (p. 554): 

u“... The legislative powers conferred upon Parliament under article 245 and article 246 
read with List I of the Seventh Schedule could obviously be exercised only after the Constitu- 
tion came into force and no retrospective operation of the Constitution is involved in the 
conferment of those powers. But it is a different thing to.say that Parliament in exercising 
the powers thus acquired is precluded from making a retroactive law. The question must 


10 [1940] F.C.R. 110, at p. 130. Y1 [1942] F.C.R. 17, at p. 27. 
10a [1878] 3 A.O. 889. ware 12 [1954] 8.C.R, 541, 
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depend upon the scope of the powers conferred, and that must be determined with reference 
to the ‘terms ‘of the instrument by which, affirmatively, the legislative powers were created 
and by which, negatively, they were restricted.’: [Queen v. Burah],” 

The Supreme Court went on to point out that no limitation or restriction is im- 
posed in the Constitution in regard to retroactive legislation and that it was, 
therefore, competent for Parliament to make a law imposing a tax on the in- 
come of any year prior to the commencement of the Constitution. 

(2) Under the Government of India Act, 1935, as under the Constitution, 
a number of very important topics were included in the Concurrent List, such 
as criminal law, criminal procedure, civil procedure, evidence, marriage and 
divorce, transfer of property, contracts, factories, labour welfare, ete. Between 
the years 1935 and 1950 the Bombay Provincial Legislature alone had passed 
a number of Acts amending, and in one case repealing, Central Acts relating 
to concurrent topics. At my request a list of about 25 such Acts was handed 
over to me by the learned Advocate General. These Acts amended, amongst 
others, the Indian Limitation Act, the Indian Lunacy Act, the Indian Registra- 
tion Act, the Transfer of Property Act, the Presidency Towns Insolvency Act, 
the Provincial Insolvency Act, the Indian Electricity Act, the Code of Cri- 
minal Procedure, the Land Acquisition Act, the Legal Practitioners Act and the 
Code of Civil Procedure. In particular, numerous amendments were made 
during these years by the Bombay Provincial Legislature in the Code of Cri- 
minal Procedure. The instance where a Central Act was repealed was that of 
Bombay Act No. 9 of 1943, by which the Waste Lands (Claims) Act of 1863, 
being Act No. 28 of 1863 passed by the Governor General of India in Council, 
was repealed as far as the Bombay Province was concerned. Several such 
amending Acts must have been passed by the Legislatures of other Provinces 
after the Government of India Act, 1935, and before the promulgation of the 
Constitution. These Acts were passed under the provisions of s. 107(2) of the 
Government of India Act, 1935. It was obviously assumed by the Provincial 
Legislatures that their power to pass repugnant laws under s. 107(2) includ- 
ed the power to amend Central Acts or to repeal them as far as their respec- 
tive Provinces were concerned, provided the assent of the Governor General or 
of His Majesty was obtained as required by s. 107(2) of the Act. This legis- 
lative history must be assumed to have been known to the Constituent Assembly, 
and it must follow from the fact that the same words were employed in 
art. 254(2) of the Constitution as were found in s. 107(2) of the Government 
of India Act, 1935, that the State Legislatures under the Constitution had the 
same rights of amending and (within their territorial limits) repealing exist- 
ing Acts which Provincial Legislatures enjoyed under the Government of India 
Act, 1935. A similar approach was adopted by the Privy Council in The Queen 
v. Burah, where their Lordships held that the Indian Legislature had the same 
power to pass conditional legislation which it had before the Councils Act of 
1861. After pointing out that certain provisions of the Code of Civil Pro- 
eedure and the Code of Criminal Procedure which were passed prior to 1861 
were in the nature of conditional legislation, their Lordships observed (p. 196) : 

s‘. Lf their Lordships were to adoptthe view of the majority of the High Court, they would 
(unless distinctions were made on grounds beyond the competency of the judicial office ) be 
casting doubt upon the validity of a long course of legislation, appropriate, as far as they can 
judge, to the peouliar circumstances of India ; great part of which belongs to the period antece- 
dent to the year 1861, and must therefore (as Sir Richard Garth well observed) be presumed 
to have been known to, and in the view of, the Imperial Parliament, when the Councils’ Act 
of that year was passed.” . 

(3) Apart from the Provincial Acts mentioned above, a number of Acts were 
passed by the Bombay State Legislature after the promulgation of the Con- 
stitution amending, and in one instance repealing, Central Acts on topics 
included in the Concurrent List. A long list of such Acts was handed over 
to me by the learned Advocate General. It is of some interest to note that 
the separation between judicial and executive functions was brought about 
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in the Bombay State by carrying out a series of amendments in the Code of 
Criminal Procedure by Bombay Act No. 8 of 1954. By the Bombay Public 
Trusts Act, 1950, the Religious Endowments Act, 1863 (a Central Act) was 
repealed in areas where the Bombay Act applied. If the inference which 
Mr. Chagla wishes to draw from the aforesaid observations of the Supreme 
Court in Zaverbhai Amaidas v. The State of Bombay was correct, all these 
Acts of the Bombay Provincial Legislature and the Bombay State Legisla- 
ture, along with similar Acts passed in other Provinces and States in India, 
would have to be held invalid. 

(4) Even otherwise, the inference which was drawn by Mr. Chagla from 
the aforesaid observations of the Supreme Court would lead to absurd re- 
sults. The expression ‘‘existing laws’’ includes not only Acts passed by the 
Central Legislature, but Acts passed by the Governor General in Council and 
the Provincial Legislature on concurrent topics, as well as the rules made under 
any of these Acts. If Mr. Chagla were right, none of these Acts and none 
of the rules made thereunder can be directly repealed or amended by the 
State Legislature even with the assent of the President. For instance, the 
Bombay Industrial Relations Act (Act No. XI of 1947) was passed by the 
Provincial Legislature and it related to a concurrent topic. If the Bombay 
State Legislature wishes to amend any of the provisions of this Act or of the 
rules thereunder, what it must do, if Mr. Chagla were right, is to pass a re- 
pugnant Act or a series of repugnant rules, without directly touching any of 
the provisions of the Act or the rules. There is no reason why the powers 
of the State Legislature should be subjected to such an artificial restriction. 
In fact, the Bombay Industrial Relations Act has been amended several times 
by the State Legislature after the Constitution. 

(5) The proviso to cl. (2) of art. 254 of the Constitution, from which the 
power of the Indian Parliament to repeal or amend a previous law passed by 
a State Legislature on a concurrent topic is supposed to arise, relates only 
to a law which might be passed by Parliament after a State Legislature has 
made a law repugnant to an existing law. The proviso does not cover a situa- 
tion where a State Legislature passes a non-repugnant law on a concurrent 
topic. It cannot, however, be doubted that such a State law on a concurrent 
topie can also be repealed or amended by Parliament. It must, therefore, 
follow that the power of Parliament to amend or repeal a State law on a con- 
current topic arises independently of the proviso to art. 254(2). For in- 
stance, the Bombay Prevention of Hindu Bigamous Marriages Act, 1946, and 
the Bombay Hindu Divorce Act, 1947, were non-repugnant Acts on a con- 
current topic, that is to say, they were Acts which were not repugnant to any 
existing law or any earlier law made by Parliament. Yet these Acts were 
repealed by the (Central) Hindu Marriage Act, 1956. 

It appears that the purpose of the proviso to art. 254(2) was not to grant 
to Parliament the power of amending or repealing State Laws which Parlia- 
ment would not have possessed otherwise, but to make it clear that the assent 
given by the President to a repugnant State law would not prevent Parlia- 
ment from subsequently enacting a law ‘‘adding to, amending, varying or 
repealing’’ the repugnant law so made by the State Legislature. Under the 
Government of India Act, 1935, the powers of the Central Legislature in this 
respect were more limited. A proviso to s. 107 (2) of that Act laid down that 
if a repugnant Provincial law was passed with the assent of the Governor 
General or of His Majesty, no bill repugnant thereto could be introduced or 
moved in either Chamber of the Federal Legislature ‘‘without the previous 
sanction of the Governor General in his discretion.” It appears: that the pro- 
viso to art. 254(2) was introduced to make it clear that the legislative power 
of Parliament would be unaffected by the assent given by the President to a 
repugnant State law. i 

(6) In the passage from the judgment of Venkatarama Ayyar J. in Zaver- 
bhai Amaidas v. The State of Bombay it has been observed that in Attorney- 
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General for Ontario v. Attorney General for the Dominion the Privy Council 
was discussing the nature of the power of the Dominion Legislature, Canada, 
in relation to that of the Provincial Legislature ‘‘in a situation similar to that 
under section 107(2) of the Government of India Act.’ (The case of Attor- 
ney-General for Ontario v. Attorney-General for the Dominion has been refer- 
red to by Canadian constitutional lawyers as the local Prohibition Case and 
will be referred to hereafter as the Ontario Prohibition Case). The facts of 
the Ontario Prohibition Case make it clear that the Privy Council were not 
there dealing with a concurrent field of legislation at all. According to the 
British North America Act, 1867, which defines the Constitution of Canada, 
the only topics on which the Dominion Legislature and the Provincial Legis- 
latures had concurrent powers were agriculture and immigration (s. 95). The 
situation with which the Privy Council dealt in the Ontario Prohibition Case 
was in fact similar to the situation which might have arisen under gub-ss, (I) 
and (3) of s. 100 of the Government of India Act, 1935, or which may arise 
under els. (J) and (3) of art. 246 of the Constitution. That is to say, the 
‘Central Legislature, while legislating in its own exclusive field (on a topic 
included in List I of the Seventh Schedule), might make a law which happens 
to be repugnant to a law made by the Provincial or State Legislature legislat- 
ing in its own exclusive field (on a topic included in List II of the Seventh 
Schedule). It is well settled that in such a case the Central Act prevails over 
the Provincial or the State Act to the extent of the repugnancy. It is also 
clear that in such a situation, while the Central Legislature might pass a re- 
pugnant Act when legislating in its own exclusive field, it cannot enter the 
legislative field of the Provincial or State Legislature and directly repeal or 
amend an Act passed by the Provincial or State Legislature on a topic covered 
by List II of the Seventh Schedule. This in essence was the decision of the 
Privy Council in the Ontario Prohibition Case. 

In the. Ontario Prohibition Case the main facts were that the Dominion 
Legislature of Canada passed the Canada Temperance Act, 1886, and some of 
its provisions purported to repeal some of the clauses of an old Provincial 
Act called the Upper Canada Act of 1864. The question before the Privy 
Council was whether the Dominion Legislature had the power to directly amend. 
the clauses of the Upper Canada Act of 1864. In the British North America Act, 
1867, the legislative authority of the Parliament of Canada is defined by s. 91, 
while s. 92 gives a list of subjects of exclusive Provincial legislation. The 
Upper Canada Act of 1864 dealt with the subject of Prohibition on a local 
scale, and it was held by the Privy Council that under s. 92 the Provincial 
Legislature had exclusive jurisdiction to deal with Prohibition on a local seale. 
Under s. 91, however, the Dominion Parliament had the power to make laws 
“for the peace, order and good government of Canada, in relation to all matters 
not coming within the classes of subjects by this Act assigned exclusively to 
the legislatures of the provinces’. The Privy Council observed that a subject 
like that of prohibition, though local and provincial in its origin, may attain 
such dimensions as to affect the body politic of the Dominion. The Privy 
Council, therefore, held that the Canada Temperance Act, 1886, was duly passed 
by the Dominion Parliament in exercise of its power to make a law for “the 
peace, order and good government of Canada’’. It may further be noted that 
the Upper Canada Act of 1864, was passed prior to the British North America 
Act, 1867, and s. 129 of the British North America Act provided that all exist- 
ing laws in the Provinces of Canada shall continue to be operative subject to 
the power of the appropriate Legislature to repeal, abolish or alter them. This 
clearly meant that an old law-which related to a subject of exclusive Provin- 
cial legislation under s. 92 could be repealed or amended by the Provincial 
Legislature concerned, and that an old law which related to a topie which came 
within the legislative authority of the Canadian Parliament under s. 91 could 
be amended or repealed by the Parliament of Canada. It was in this situation 
that the Privy Council came to the conclusion that the Canadian Parliament, 
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while it could pass a law repugnant to the provisions of the Upper Canada Act, 
1864, could not directly repeal any provision of the Upper Canada Act of 
1864, Their Lordships stated (p. 366): 


“It has been froquently recognised by this Board, and it may now be regarded as settled 
law, that according to the scheme of the British North America Act the enactments of the 
Parliament of Canada, in so far as these are within its competency, must override provincial 
legislation. But the Dominion Parliament has no authority conferred upon it by the Act to 
repeal directly any provincial statute, whether it does or does not come within the limits of 
jurisdiction prescribed by 6.92. The repeal of a provincial Act by the Parliament of Canada 
can only be offected by repugnancy between its provisions and the enactments of the Dominion ; 
and if the existence of such repugnancy should become matter of dispute, the controversy cannot 
be settled by the action either of the Dominion or of the provincial legislature, but must be 
submitted to the judicial tribunals of the country...” 

After referring to s. 129 of the British North America Act, their Lordships 
went on to say (p. 366): 

“... Ib appears to their Lordships that neither the Parliament of Canada nor the provincial 
legislatures have authority to repeal statutes which they could not directly enact... The old 
Temperance Act of 1864 was passed for Upper Canada, or, in other words, for the province 
of Ontario ; and its provisions, being confined to that province only, could not have been directly 
enacted by the Parliament of Canada. In the present case the Parliament of Canada would 
have no power to pase a prohibitory law for the province of Ontario; and could therefore 
have no authority to repeal in express terms an Act which is limited in its operation to that 
province...” 

It will be observed that the whole of this passage, except for one clause, is en- 
tirely consistent with the view that the Privy Council was dealing here with 
the power of the Dominion Legislature, legislating in its own exclusive field, 
to affect laws made by a Provincial Legislature legislating in its own exclusive 
field. The only part of this passage which might indicate that the Privy 
Council were laying down a principle of wider application consists of the clause 
‘whether it does or does not come within the limits of jurisdiction prescribed 
by s. 92’’, It is perhaps possible, by relying on that clause, to hold that accord- 
ing to the view of the Privy Council the Parliament of Canada cannot directly 
repeal a Provincial law even in the concurrent field prescribed by s. 95 of the 
British North America Act. Supposing that that was the view of the Privy 
Council with regard to the scope of legislative powers of the Parliament of 
Canada, it does not follow that the same view should prevail with regard to 
the scope of the powers of Indian Legislatures under the Indian Constitution. 
The concurrent field of legislation is much wider under the Indian Constitu- 
tion, and India had a legislative history, at least from 1935, of one Legislature 
amending the Acts of another in the concurrent field after following the pro- 
cedure prescribed in that behalf. PES 4 ana 

(7) The decision of the Privy Council in the Ontario Prohibition Case was 
considered by a special Bench consisting of three Judges of the Caleutta High 
Court in Shtb Nath v. Porter.1? The Special Bench was concerned with the 
validity of an Ordinance passed by the Governor-General in the exercise of 
his emergency powers under s. 72 of the 9th Schedule of the Government of 
India Act, 1985. A clause of the Ordinance purported to amend a section of 
the Defence of India Act, 1989, which was passed by the Central Legislature. 
It was urged before the Special Bench, on the authority of the Ontario Pro- 
hibition Case, that the repealing provision in the Ordinance was bad because 
“when two equally competent legislative bodies deriving the authority to legislate from the 
game paramount Legislature, namely the Parliament, can operate on the game field, one of 
such bodies cannot directly repeal or amend the laws passed by the other unless the authority 
which created those two legislative bodies had expressly conferred on one the power of repealing 
or amending the enactments made by the other,” i 
Of the three Judges, Mitter J. accepted this view and Sen J. agreed with him. 


18 [1948] A.I.R. Cal, 377, 8.B. 
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The third Judge, Khundkar, J., delivered a dissenting judgment in the course 
of which, after quoting the above passage from the Ontario Prohibition Case 
he observed (p. 401): 

“ In the light of this passage, the general import of the words of Lord Watson quoted by 
my learned brother is really no more than this, that an authority which cannot make a law of a 
particular kind, can have no power, unless such power is expressly given, to repeal or amend 
a law of that particular kind, ” 

It may be mentioned in passing that, in the course of his judgment Mitter J. 
emphasised the similarity between the power to amend and the power to re- 
peal. He observed (and with respect I agree with the observation) (p. 387): 

‘‘,..The power to amend stands on the same principle, for whereas repeal means the destru- 
ction of the whole, amendment means me destruction of a part, followed, may be but not neces- 
sarily, by the creation of a substitute... 

This case went in appeal before the Federal Court (King. Emperor v. Sibnath 
~Banerjee'+), but the Federal Court were able to decide the appeal without 
resolving the difference on the interpretation of the Privy Council decision in 
the Ontario Prohibition Case which had occurred between Mitter J, and Sen J. 
on the one hand and Khundkar J. on the other. Later, however, the Privy 
Council dealt with an essentially similar situation in King-Emperor v. Benoart 
Lal Sarma.’> In that case also the validity of certain provisions of an Ordi- 
nance passed by the Governor-General in the exercise of his emergency powers 
under s. 72 of the 9th Schedule of the Government of India Act, 1935, had 
arisen for consideration. The Ordinance provided for three special classes of 
Courts of criminal jurisdiction and declared that certain provisions of the 
Criminal Procedure Code’ were inapplicable to proceedings under the 
Ordinance. In particular, s. 26 of the Ordinance excluded the revisional and 
appellate powers of the High Courts in cases decided by the special Courts. 
G bias the judgment of the Privy Council, Viscount Simon observed 
p. 68): 

“|, Assuming that the condition as to emergency is fulfilled, the Governor-General acting 
under s, 72 may repeal or alter the ordinary law as to the revisional jurisdiction of the High 
Court, just as the Indian legislature itself might do.” 

The Ontario Prohibition Case was not cited before the Privy Council, but the 
statement of Viscount Simon made it clear that the Governor General, acting 
as a legislative authority, had the power to repeal or alter a law made by the 
Central Legislature, assuming that the condition as to emergency was fulfilled. 

The effect of this Privy Council decision was considered by a Full Bench 
“of the Calcutta High Court in Juan Prosanna v. Province of West Bengal.'® 
In that case the validity of an Ordinance promulgated by the Governor of 
Bengal in the exercise of his emergency powers under s. 88(/) of the Govern- 
ment of India Act, 1935, was in question. The Ordinance purported to amend 
the West Bengal Security Act, 1948, passed by the Provincial Legislature. In 
his judgment Harries C.J. rejected the argument that an Ordinance could 
not directly repeal or amend an existing Provincial law by repugnancy, but 
that it might do so indirectly by making repugnant provisions, The learned 
Chief Justice observed : 

“It wag contended that there was nothing in Bencart Lal's case, which threw any doubt 
on the view of this Court as to how far an Ordinance could repeal or amend existing legislation. 
Viscount Simon, L. C., it was urged, must have been referring to repeal or amendment by repug- 
nancy in the passage in his judgment to which I have just made reference, In my view, however, 
it is clear that Viscount Simon was referring to direot repeal and amendment in his judgment 
and therefore it is not now possible to contend that an ordinance cannot directly repeal or 
amend existing legislation, ” 

All the Judges of the Full Bench concurred in this view, and it may be noted 
that Mitter and Sen JJ., who constituted the majority in the earlier decision 
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in Shib Nath v. Porter, were parties to the Full Bench and expressed agree- 
ment with the view of the learned Chief Justice. 

I must, therefore hold that the Bombay State Legislature was competent to 
repeal with the assent of the President the Baronecy Act of 1913 in so far as 
it operated in the State of Bombay. It was not claimed for the State that 
the Repealing Act of 1960 has any wider operation, nor was it shown by Mr. 
Chagla that the Repealing Act could not be effective if its operation is con- 
fined to the State of Bombay. Hence the preliminary objection taken by Mr. 
Chagla to the validity of the Repealing Act and the maintainability of the 
present petition is rejected. 

[His Lordship after considering some points not material to this report, 
proceeded. ] 


The Preamble of the Baronetcy Act, 1913, shows that the Act was passed 
at the desire of the First Baronet and that he had consented to all the impor- 
tant provisions thereof. It is common ground that before the Baronetcy Act 
was passed, the properties comprised in the Schedules thereof were the self- 
acquired properties of the First Baronet. Section 3 of the Repealing Act of: 
1960 specifically provides, not only that the Baronetcy Act shall stand repeal- 
ed, but also that the trusts, powers, provisions, declarations and purposes de- 
clared and expressed in that Act shall stand revoked and extinguished. In 
view of the express revocation and extinguishment of the trust created by the 
Baronetcy Act, the trust properties cannot be distributed according to the 
provisions of that Act. Under ss. 3 and 4 of the Repealing Act, the trust 
properties are vested in the Official Trustee for the limited purpose of distri- 
buting them amongst the persons rightfully entitled thereto according to law. 
It seems clear that the Legislature does not intend to exercise any further domi- 
nion on the trust properties, In the case of failure of an ordinary trust creat- 
ed by deed or will, a resulting trust arises in favour of the settlor or his estate, 
on the ground that no beneficial interest was granted to the trustee when the 
properties were conveyed to him. An analogous situation has arisen here. 
The trust properties came initially from the estate of the First Baronet; they 
have now been released from the trust created by the Legislature; and the 
Legislature has vested the properties in the Official Trustee with no further 
directions except that they should be distributed according to law. The pro- 
perties must, therefore, spring back or ‘‘result’’ to the estate of the First Baronet. 


Mr. Peerbhoy, who appeared with Mr. Chagla for respondents Nos. 6 to 8, 
argued that the First Baronet was to all intents and purposes the real author of 
the trust embodied in the Baronetcy Act, and that even after the repeal of that 
Act by the State Legislature, the trust properties should be distributed accord- 
ing to the intention of the First Baronet. Mr. Peerbhoy referred to the Will of 
the First Baronet, which shows that he gave an amount of approximately Rs. 10- 
lakhs to each of his six other sons, but gave nothing to Mohamedbhoy who was 
expected to be the Second Baronet. The residuary properties of the First Baro- 
net were also bequeathed to the six surviving sons excluding the would-be Second 
Baronet. The reason according to Mr. Peerbhoy why the eldest surviving son 
(Mohamedbhoy) was excluded from the gift of Rs. 10-lakhs each made to the 
other sons as well as from the residuary clause of the Will was that properties 
worth about Rs. 20-lakhs were included in the Schedules of the Baronetcy Act, 
and Mohamedbhoy and his male heirs were expected to get beneficial life interests 
in succession in those properties after the death of the First Baronet. Mr. 
Peerbhoy also referred to ss. 4 and 27 of the Baronetcy Act and argued there- 
from that it was not the intention of the First Baronet that the trust properties 
should revert to his estate. Section 4 of the Baronetey Act provided, in sub- 
stance, that if at any time the then Baronet refused or neglected to use the name 
of Currimbhoy Ebrahim, and if there was no person to succeed him to the title, 
the properties would devolve as on a total failure of the male issue of the First 
Baronet. It does not appear to me that this provision has much bearing on 
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the argument advanced by Mr. Peerbhoy. Section 27 of the Baronetcy Act pro- 
vided that, in the event of extinction of the Baronetey for want of male heirs 
of the body of the First Baronet, the trust properties would go to the 
heirs of the last Baronet. It is, however, clear that the last Baronet in that 
contingency would not necessarily have been a person belonging to the branch 
of Mohamedbhoy, the Second Baronet. In the absence of male issue of Mohamed- 
bhoy, the Second Baronet, the title as well as the beneficial interests in the 
trust properties might have passed to other male issue of the First Baronet. 
Therefore, the terms of s. 27 also do not advance Mr. Peerbhoy’s contention. 
From the terms of the Will, however, an inference can certainly be drawn that 
Mohamedbhoy, the eldest surviving son of the First Baronet, was excluded from 
the gift of Rs 10-lakhs each made to the other sons and from the residuary 
legacy in view of the expectation that he and his male heirs would succeed to 
the title of Baronet and would get beneficial interests in the trust properties. 


Mr. Peerbhoy further argued (and this argument was also based on the hypo- 
thesis that the First Baronet was the real author of the trust created by the 
Baronetey Act) that no resulting trust would arise in favour of the estate of 
the First Baronet because he had manifested an intention to the contrary. Mr. 
Peerbhoy relied in support on the following passage in Scott on Trusts, Vol. II, 
p. 2175, art. 411 (1939 edn.) : 


“If, however, the settlor properly manifested an intention that no resulting trust should 
arise in the event of the failure of the trust, it will not arise, but the property will be disposed 
ofin accordance with hisintention, whether that intention is expressed in specific language or not, 
No resulting trust arises if it appears by evidence properly admissible that in the event of the 
faiture of the trast the property should be transferred by the trustee to a third person, or held 
upon 4 different trust, or that it should be retained by the trustee free of trust. ” 


It appears to me that none of the descendants of the First Baronet, other 
than the heirs of the Third Baronet, had any claim, legal or moral, to the trust 
properties prior to the passing of the Repealing Act. I have, therefore, con- 
sidered the arguments advanced by Mr. Peerbhoy for respondents Nos. 6 to 8 
with a good deal of sympathy. I do not however, see how in law the claim of 
respondents Nos. 6 to 8, that respondent No. 8 (the Fourth Baronet) should 
get the corpus of the trust properties, can be sustained. In the first place, the 
legal author of the trust was the Legislature and not the First Baronet. The 
Legislature has expressed in s. 3 of the Repealing Act its intention that the Trust 
created by the Baronetey Act shall stand revoked and extinguished. Secondly, 
even supposing that the First Baronet can be looked upon as the settlor of the 
properties in trust, he has not expressed in any legally effective form his inten- 
tion. with regard to the disposal of the trust properties on the extinction of the 
trust. It is not open to me to deduce the intention of the First Baronet by 
speculating on what he might have wished if he were faced with the eventuality 
of the Baronetcy Act being repealed. Mr. Peerbhoy suggested that I should act 
on the basis that the First Baronet had made an oral gift of his property; but 
no such oral gift was in fact made, and in any case an oral gift to unborn per- 
sons was invalid under Mohamedan law and the Fourth Baronet was not born 
during the lifetime of the First Baronet. It is also not possible to assume that the 
First Baronet had made some oral gift through the medium of a trust as suggest- 
ed by Mr. Peerbhoy because such a trust could be made only by a registered 
instrument (s. 5 of the Indian Trusts Act) and would also have been invalid if 
made in favour of unborn persons. The passage from Scott on Trusts quoted 
above does not help Mr. Peerbhoy’s clients because, in the first place, the First 
Baronet was not the author of the trust, and secondly, he has not expressed any 
intention with regard to how the properties should be disposed of in case the 
trust created by the Baronetcy Act was extinguished by a repealing Act. It 
must, therefore, follow that, whatever might have been the unexpressed wishes 
of the First Baronet, the trust properties must revert to his estate on the ex- 
tinguishment of the statutory trust created by the Baronetcy Act. 
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Mr. Peerbhoy then suggested—rather vaguely—that the rights of the Fourth 
Baronet in the trust properties were saved by s. 10 of the Repealing Act. Section 
10 says that ‘‘save as provided in this Act,’’ nothing herein shall affect any 
right which any person may be entitled by due process of law to enforce against 
the trust properties or against any heirs male of the body of the First Baronet to 
whom the title of Baronet may have descended or their heirs and legal repre- 
sentatives. It was not shown that the Fourth Baronet has any right to the 
beneficial interest in the trust properties which has remained unextinguished 
by the provisions of the Repealing Act. If any person has any enforceable 
right against the Fourth Baronet that is not affected by the provisions of the 
Act; but this fact does not entitle the Fourth Baronet to claim any beneficial 
interest in the trust properties. 

A claim was made on behalf of the other heirs of the Third Baronet (his 
daughters, respondents Nos. 26 and 27) that the trust created by the Baronetcy 
Act failed when the Third Baronet was declared an evacuee, and that the trust 
properties should go on the failure of the trust to the heirs of the Third Baro- 
net. This contention was mentioned rather than argued before me. The con- 
tention is palpably untenable, for there was nó provision in the Baronetcy Act 
to the effect that on a Baronet being deprived of his beneficial interest in the 
trust properties by operation of some law, the properties would pass to his heirs. 

I, therefore, hold on the first issue that, on the repeal of the Baronetcy Act, 
the trust properties reverted to the estate of the First Baronet. 

[His Lordship after considering Issue No. 2, proceeded.] 


This brings me to the most hotly contested issue in the case, namely, whether 
the properties are carried by the residuary clause in the Will of the First 
Baronet. If they are so carried, the properties pass to the six sons of the 
First Baronet and their heirs, excluding the heirs of the Second Baronet as 
well as all the daughters of the First Baronet and those who claim through 
them. Arguments in support of the contention that the trust properties were 
swept by the residuary clause were addressed to me principally by Mr. Palkhi- 
vala for respondent No. 30, Mr. Bhabha for respondent No. 9 and by Mr. 
Nariman for respondent No. 4. 

The arguments of those who relied on the residuary clause were based on 
the implicit assumption that, even after the coming into effect of the Baro- 
netcy Act, the First Baronet had still a contingent beneficial interest in the 
trust properties which was covered by the Will and which was carried by the 
residuary clause. It is obvious that a Will operates only on the property belong- 
ing to the testator. No property which does not belong to the testator can be 
covered either by the Will as a whole or by the residuary clause thereof. A 
‘Will’ has been defined in s. 2(h) of the Indian Succession Act as ‘‘the legal 
declaration of the intention of a testator with respect to his property which he 
desires to be carried into effect after his death.’’ It follows that a Will has 
no operation on any property in which the testator has no interest at the time 
of his death. For reasons which will be given presently, I have come to the 
conclusion that, after the coming into effect of the Baronetcy Act, even a contin- 
gent beneficial interest in the trust properties was not left with the First 
Baronet. For the sake of completeness, however, I will first examine the argu- 
ments of Mr. Palkhivala and others on the assumption made by them, namely, 
that the First Baronet had a contingent beneficial interest in the trust proper- 
ties at the time of his death. 

It was argued by Mr. Palkhivala and other supporters of the residuary clause 
that clause 18 of the Will of the First Baronet was a general residuary clause 
or a true residuary clause as it is sometimes called; that is to say, it covered 
all the properties which belonged to the First Baronet at the time of his death, 
whether they were known to him or not, except the properties which were 
specially disposed of by the Will. It was not a restricted residuary 
clause, following upon a list of enumerated properties, some of which were 


1966.]. ZOOLFIQAB ALI V. OFFICIAL TRUSTER (0.0.5.)—-Tarkunde J. 345 


made the subject of specific legacies and the rest of which fell into the residue; 
nor was it a residuary clause the general terms of which could be circumscribed 
on the principle of ejusdem generis. The following statement from Halsbury 
on the scope of a general or true residuary clause was relied upon (Halsbury, 
8rd edn., Vol. 16, p. 377, para. 734): 

“ A general residuary gift passes everything not disposed of, whether the testator has not 
attempted to dispose of it or whether the disposition fails by lapse or any other event. In 
order to exclude from auch s gift a particular property belonging to the testator and not otherwiso 
disposed of by Will, it is necessary to find a plain and unequivocal intention on the part of 
the testator not to include that property in the residuary gift; the mere fact that the testator 
is under the erroneous impression that the particular property is not his to dispose of does not 
exclude the property from the residue, ” 

To the same effect is the provision of s. 103 of the Indian Succession Act, which 
Says: 

“Under a residuary bequest, the legatee is entitled to all property belonging to the testator 
at the time of his death, of which he has not made any other testamentary disposition which is 
capable of taking effect.” 

Reliance was placed in this connection on In re Bagot Paton v. Ormerod.'7 
In that case, a testatrix had made two Wills. By her first Will she had settled 
a certain amount on her daughter and her daughter’s family. In the second 
Will, she recited inter alia that she had settled the aforesaid amount on her 
daughter and her family. At the end of the second Will she bequeathed ‘‘all 
the residue of my estate and effects, of what nature or kind soever and where- 
soever, which shall remain after payment of my funeral and testamentary ex- 
penses and debts, to the said Charles Edward Ormerod for his own use and 
benefit.” In an earlier action brought in the Probate Division it was held 
that the First Will had been revoked by the second. The scope of the residuary 
` clause in the second Will came up for consideration in the case In re Bagot. 
It was held by Kekewich J.—and his decision was confirmed by a strong Court 
of appeal consisting of Lindley, L.J., Lopes, L.J., and A. L. Smith, L.J— 
that the property which was mentioned in the Second Will as having been 
already settled on the daughter and her family, and which in fact was found 
not to have been so settled, was swept by the residuary clause. In his judg- 
ment, Lindley, L.J. observed (p. 357) : 

“t... She (the testatrix) intended whatever was hers, and was not otherwise disposed of, to go 
to her residuary legatee. It is true that she did not intend this particular fund to go at onco 
to him, because she thought she had settled it already, and that, therefore, it was not hers. 
She made a mistake ; it was hers, and the residuary bequest in terms carries it,” 

The learned Judge further observed—and particular reliance was placed be- 
fore me on this observation (p. 358) : 

“ Suppose that the fund which the teatatrix thought she had settled had been settled, but 
that by failure of the trusts of the settlement that fund had again become hers: it would then 
clearly have passed under the residuary bequest. This result, moreover, would have been in 
accordance with her intention as expressed in the residuary bequest. But this shews thatif 
this fund was hers she did not intend to exolude it from the operation of the bequest of her 
residuary estate. ” 
fa EAE to the earlier decision in Circwitt v. Perry,'® the learned Judge said 
(p. 358) : 

“*., In Otrouth v. Perry Lord Romilly seems to have intimated that a residuary bequest would 
not include property which a testator thought was not his, But this is a proposition which 
cannot be supported,” 

The result of the cases cited before the Court of Appeal was summarised by 
A. L. Smith, L.J., in these terms (p. 361): 

“..To prevent personal property which would otherwise fall into the general residue, assuming 
a true general residuary bequest to exist, there must be found in the will an expression of the 
testator’s intention not only to except such property either from the oporation of the residuary 
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clause in the will in favour of a particular recipient, but an intention to except it from the opera- 
tion of the will, or the residuary clause, as the case may be, whether the proposed recipient’ 
in the events which happen can take the property or not.” 

To the same effect is the decision in Blight v. Hartnoll.19 In that case the 
bequest of a wharf failed for remoteness and it was held that the wharf fell into 
the residue and was covered by the residuary clause. There were no express words 
in the Will to the effect that, if the bequest of the wharf failed, the wharf 
should not go into the residue. It was held that, in the absence of such express 
words, the residuary clause covered the wharf. 

On the other side, reliance was on Kunthalammal v. Suryaprakashroya Muda- 
liar20 and Subodhehandra Niyogi v. Bhubulika Dasee.?1 In both these cases, 
however, the residuary clause in the Will was in respect of properties which 
were either enumerated or specified and out of which some specific legacies 
were carved out. It was not a general residuary clause. In the earlier of 
these two cases it was observed that the residuary clause in the form in which 
it appears in English Wills is practically unknown to the ordinary testator in 
Madras and that the rules of construction which have been laid down by English 
Courts are not applicable. In the latter case, some stress was laid on the 
fact that the-property which was.there claimed to be covered by the residuary 
clause was unknown to the testator. In the case before me, the residuary clause 
is framed in clear and comprehensive terms. It is in a form not different from 
the form in which a residuary clause generally appears in English Wills.. The 
question whether the testator had knowledge that certain property belonged 
to him might become relevant where the residuary clause is couched in such 
terms that the Court is required to consider the surrounding cireumstances in 
order to ascertain the sense in which the terms were used by the testator. In 
the present case, the terms of the residuary clause are unambiguous. 

It was further argued by the opponents of the residuary legatees that it was 
clearly not the intention of the First Baronet to include the trust properties 
in the residuary clause. The fact that the First Baronet excluded his eldest 
son Mohamedbhoy (the would-be Second Baronet) from the list of residuary 
legatees was itself claimed to be an indication of the intention of the First 
Baronet that the residuary clause should not carry the trust properties in the 
event of the trust failing or being extinguished. A reference was also made 
to ss. 4 and 27 of the Baronetcy Act which showed that, in the contingencies 
mentioned in those sections, the properties were to go to persons other than 
the residuary legatee. It appears to me, however, that the First Baronet never 
contemplated the failure or extinguishment of the statutory trust and did not 
give any expression to his intention with regard to the disposal of the trust 
properties in case the statutory trust failed or was extinguished. Secondly, 
the intention of the testator must be ascertained from the contents of the Will 
itself. For it is the terms of that Will that are determinative of the disposal 
of the properties which belonged to the testator at the time of his death. 
Provisions like s. 4 and s. 27 of the Baronetcy Act, which lay down the manner 
in which the trust properties were to be disposed of in certain contingencies, 
merely have this effect, that. in the event of those contingencies the trust pro- 
perties would not have reverted to the estate of the First Baronet. The Court 
must gather the intention of the testator from the language used in the Will itself 
and the Court can travel outside the Will only when surrounding circumstances 
are required to be considered for aScertaining the meaning of the words used 
by the testator. The duties of a Court in construing a Will were thus explained 
by the Privy Council in Narasimha v. Parthasarathy?? (p. 221): 

“...In all cases the primary duty of a Court is to ascertain from the language of the testator 
what were his intentione, t.e. to construe the will. It is true that in so doing they are entitled ~ 
and bound to bear in mind other matters than merely the words used... But all this is solely 
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ag an-aid to arriving at a right construction of the will, and to ascertain the meaning of its 
language when used by that particular testator in that document. So soon as the construction 
is settled, the duty of the Court is to carry out the intentions as expressed, and none other. 
The Court is in no case justified in adding to testamentary disposition, In all cases it (the 
Court) must loyally carry out the will as properly construed, and this duty is universal, and is 
true alike of Wills of every nationality and every religion or rank of life.” 

On the construction of the Will, I must hold that if the First Baronet had any 
legal interest, however contingent, in the trust properties at the time of his 
death, it was covered and carried by the residuary clause of his Will. 

I have, however, come to the conclusion that the First Baronet was com- 
pletely divested of the trust properties by the Baronetcy Act and that he had 
no contingent interest in those properties at the time of his death. In the case 
of an ordinary trust, where a settlor conveys his properties to a trustee by a 
document inter vivos or by a testamentary disposition, it can be assumed that 
he intends that the properties should revert to him or his estate on the failure 
of the trust. An express trust, in other words, can give rise simultaneously 
to an implied trust in favour of the settlor or his estate. In Snell’s Principles 
of Equity, 24th edn., p. 88, trusts have been classified into express, implied 
and constructive trusts, and resulting trusts are treated as a species of implied 
trusts. The following statement is made about implied trusts: 

“ Implied trust : a trust arising from the presumed intention of the owner of the property; 

as where he conveys it to another to be held on certain trusts which fail, either wholly or partly, 
or uses it for the purchase of other property which, by his direction. is transferred to e stranger. 
This is called an implied or presumptive trust, or where, as in the examples given, the beneficial 
interest comes back to the person who conveyed the property or provided the money for its 
purchase in the name of another, a resulting trast, ” 
This passage shows that, wherever a settlor creates by deed or will an express 
trust, an implied trust may arise in favour of himself or his estate, by virtue 
of his presumed intention. In such cases, transfer of properties to a trustee 
leaves with the settlor or his estate a contingent beneficial interest which falls 
into possession on the failure of the express trust. This contingent beneficial 
interest is capable of being bequeathed and would then be carried, in the ab- 
sence of any other specification, by a general residuary clause. 

In the present case, however, the trust was not created by the First Baronet 
either by deed or by will, and no beneficial interest, vested or contingent, remained 
with the First Baronet after the passing of the Baronetcy Act. The Baronetcy 
Act was passed with the consent of the First Baronet, but he was not in law the 
author of the trust. The legal sanction for the trust was the Act of the Legis- 
lature having plenary powers, and not the consent given by the First Baronet 
before the Act was passed. The Act created a Board of Trustees, constituted 
the Board into a Corporation with perpetual succession and a common seal, 
and vested the Corporation with the properties described in the Schedules to 
the Act. That the properties were vested in the Corporation by virtue of the 
Act has been specifically stated in the Act itself. Section 5 of the Act says 
that the properties described in the Schedules shall be vested in the said Cor- 
poration ‘‘immediately upon the passing of this Act by force and virtue there- 
of”, The margindl note of s. 30 of the Act is ‘‘Saving of existing rights’’, and 
that section saves the rights of all persons and bodies ‘‘other than and except 
the said Sir Currimbhoy Ebrahim, his devisees and heirs and assigns’’. The 
fact that the First Baronet was not in law the author of the trust is further 
emphasized by the fact that the trust has been extinguished and revoked by 
the Legislature by passing the Repealing Act of 1960 without any reference 
to the wishes of the First Baronet in that behalf. If the First Baronet were 
in law the author of the trust, the Legislature could not have extinguished and 
revoked the trust in the manner it has done. Since the First Baronet was not 
in law the author of the trust, and since the Baronetcy Act had vested the 
properties absolutely in a Corporation having a perpetual succession, it is not 
possible to hold that any implied trust was created in favour of the First 
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Baronet when the Baronetcy Act was passed, by virtue of any presumed in- 
tention on his part. Moreover, when the Legislature repealed the Baronetcy Act 
and extinguished the trust created thereby, there was nothing to prevent the 
Legislature from making some positive provision with regard to the disposal 
of the trust properties which would have prevented the properties from revert- 
ing to the estate of the First Baronet. As already stated, such positive pro- 
visions were made in two other Repealing Acts—the Sir Chinubhai Madhavlal 
Ranchhodlal Baronetcy (Repealing) Act, 1956, (Act I of 1957), and the Sir 
Sassoon Jacob David Baronetcy (Repealing) Act, 1957 (Act KX XVI of 1957). 
The fact that the Legislature could have made such a provision in the present 
case—a provision by which the properties would have been prevented from 
reverting to the estate of the First Baronet—is in my opinion proof positive that 
no contingent beneficial interest was left in the First Baronet on the passing 
of the Baronetey Act of 1913. The trust properties have now reverted, to the 
estate of the First Baronet, not because a trust created by him has failed, but 
because a statutory trust has been extinguished by the Legislature without 
making any provision for the further disposal of the trust properties. Since 
there was no interest, vested or contingent, left in the First Baronet after the 
passing of the Baronetcy Act, no interest in the trust properties could be 
covered by the Will of the First Baronet or be swept by the residuary clause 
thereof. It follows that the trust properties must be deemed to pass to the 
heirs of the First Baronet as on an intestacy. 

This reasoning applies not only to the Will of the First Baronet, but_ also 
to the Wills made by some of the descendants of the First Baronet on which some 
of the claimants have relied. The shares of these testators in the trust properties 
will not be covered by the Wills made by them because they had no interest in 
the trust properties at the time of their respective deaths. For instance, the 
Fourth Baronet has relied on an alleged Will made by his father, the Third 
Baronet, contained in a letter which has been produced at exh. B to the Fourth 
Baronet’s Statement of Claim. The advocate who appeared for respondents 
Nos. 26 and 27 (the step-sisters of the Fourth Baronet) told me that his clients 
did not admit this alleged Will. On behalf of the Fourth Baronet, therefore, 
Mr. Peerbhoy suggested that I should direct the Official Trustee to keep un- 
distributed the share of the trust properties that would go to the branch of 
the Third Baronet till the existence and validity of the alleged Will was 
determined in appropriate proceedings. I would have done so if I had found 
that the share of the Third Baronet’s branch in the trust properties could be 
devised by him by a testamentary disposition. Since I have found otherwise, 
the alleged Will has no effect on the devolution of the trust properties. Simi- 
larly, respondent No. 30 relied on a Will made by her husband Alimohamed, 
the son’s son of the First Baronet. For reasons given above, the devolution 
of the trust properties would not be. affected by this Will as well. Again, 
respondent No, 38 had relied on a Will alleged to have been executed by Ahmed- 
bhoy, one of the sons of the First Baronet. However, the claimants from the 
branch of Ahmedbhoy, namely, respondents Nos. 38, 28, 29, 34 and 85 have 
come to an agreement with regard to the manner in which the share which 
might go to the branch of Ahmedbhoy should be distributed amongst them in 
case it is held distributable on the basis of an intestacy. This agreement has 
been filed and their shares will be determined accordingly. 

Prima facie there is some inconsistency in my finding that the trust properties 
revert to the estate of the First Baronet, but that they are not covered either 
by the Will of the First Baronet or by the Wills made by the descendants of 
the First Baronet. I venture to think the inconsistency is more apparent than 
real. In my view, on the extinguishment of the trust created by the Baronetcy 
Act by the provisions of the Repealing Act, the trust properties go by way of 
a resulting trust to the estate of the First Baronet, on the principle that the 
trustee has no beneficial interest in those properties. This resulting trust, how- 
ever, is not in the present case an incident of any implied trust in favour of 
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the First Baronet, because no such implied trust was created in his favour 
when the. Baronetcy Act of 1913 was passed. The above view isthe ratson 
d’etre of my findings of the first three issues. 


[The rest of the judgment is not material to this report.] 


The Fourth Baronet (respondent No. 8) and respondents Nos. 6 and 7 ap- 
pealed. This appeal [No. 31 of 1963] was heard with the appeal [No. 34 of 
1963] filed by the Custodian of Evacuee Property. 


A. A. Peerbhoy, with S. C. Chagla and Ashok Desai, instructed by Nagindas 
Hoosseinally & Co., for appellants Nos. 1, 2 & 3. L. M. Zaveri, with Miss Usha 
Parikh, for respondent No. 2. R. H. Pandia, for respondents Nos. 8 & 22 
in Appeal No. 31/68 and for respondents Nos. 3 & 25 in Appeal 
No. 34/68. M. M. Jhaweri, for respondent No. 4 in both the appeals. K. H. 
Bhabha, with F. S. Nariman, for respondent No. 5 in both the appeals. E. G. 
Vahanvati, with R. A. Dada, for respondent No. 7 in Appeal No. 31/63 and 
respondent No. 10 in Appeal No. 34/68. F. G. R. Khairaz with N..B. Soman, 
for respondents Nos. 8, 9 to 9D, 10 to 10B, 10D to 10-I, 11 to 11B in Appeal 
No. 31/63 and for respondents Nos. 11, 12 to 12D, 12 to 13B, 18D to 13-I and 
14 to 14B in Appeal No. 34/63. Kaka, for respondents Nos. 12, 12A. and 12-G 
in Appeal No. 31/63 and for respondents Nos. 15, 15A to 15D in Appeal 
No. 34/68. M. P. Kenia, with Z. E. Ladhabhoy, for respondents Nos. 18, 138A and 
13-B. G@. Č. Sanghvi, for respondents Nos. 14 to 17 in Appeal No. 31/63 and 
respondents Nos. 17 to 20 in Appeal No. 34/68. V. C. Shah, for respondent 
No, 18A in Appeal No. 31/63 and respondent No. 21A in Appeal No. 34/63. 
S. G. Vakil, with G. S. Shahapurkar, for respondent No. 23 in Appeal No, 31/ 
63 and respondent No. 26 in Appeal No. 34/63. M. L. Palan, with R. P. 
Bhatt, for respondents Nos. 24 and 25 in Appeal No. 31/63 and respondents 
Nos. 27 and 28 in Appeal No. 34/63, I. M. Chagla, with N. A. Palkhtvala and 
8. J. Sorabjee, for respondent No. 28 in Appeal No. 31/63 and respondent 
No. 81 in Appeal No. 34/63. Suresh Parekh, with Lalit Manharlal, for res- 
pondents Nos. 31, 381A, 31B, 32, 33 & 36 in Appeal No. 31/63 (respondents Nos. 
34, 34A, 34B, 35, 36 & 38 in Appeal No. 34/63). K. S. Cooper, with M. P. Laud, 
for respondent No. 34 in Appeal No. 31/63 and for the appellant in Appeal 
No. 34/68. M. G. Karmali, with L. H. Merchant, for respondents Nos. 37 & 
87A instructed by Jamshedn Rustomji Devidas & Jani & Merchant and res- 
pondents Nos. 20, 21, 26, 27, 29, 30 & 30-A instructed by Ambubhai & Diwanji. 


Korvan ©. J. These two appeals have been heard together by consent be- 
cause they involve common questions of law and fact. This judgment will 
cover the disposal of both the appeals. 

We are concerned in these appeals with a petition by the Official Trustee of 
Maharashtra seeking directions from this Court in regard to the properties of 
an extinct trust viz. the Sir Currimbhoy Ebrahim Baronetcy Trust which was 
revoked and extinguished by Sir Currimbhoy Ebrahim Baronetcy (Repeal 
and Distribution of Trust Properties) Act, 1959 (Bombay Act IX of 1960). 
The circumstances under which the Official Trustee is seeking directions are as 
follows: 

On July 20, 1911, by Letters Patent issued by His Majesty King George V, 
Sir Currimbhoy Ebrahim was created a Baronet. The said Letters Patent are 
not before us and it was stated on behalf of the present Baronet, the original 
claimant No. 8 that they are not traceable. After the creation of the Baro- 
netey, in order to provide for the upkeep, and maintain the dignity of the 
‘Baronetcy an Act came to be passed by the Governor-General of India in 
Council, being Act No. IV of 1913 intituled the Sir Currimbhoy Ebrahim 
Baronetcy Act, 1918. By this Act considerable immoveable property and a 
large sum of money were set apart for the maintenance of ‘‘the dignity, state 
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and degree’ of the said Baronet and a trust was created of these properties. 
The first Baronet passed away on May 29, 1934. He left behind a will dated 
October 22,1916, to which reference will be made in connection with the several 
claims of his heirs. After the death of the first Baronet his eldest son Maho- 
medbhoy assumed the title and became the second Baronet. He held the title 
till his death on March 31, 1928. He was succeeded by his son Husseinali who 
became the third Baronet. The third Baronet migrated to Pakistan some time 
prior to 1949. The exact date is not known. Consequent upon his migration 
his properties were dealt with under the provisions of the then operative 
Bombay Evacuees (Administration of Property) Act, 1949 and on September 
29, 1949, the third Baronet was declared an Evacuee and his properties vested 
in the Custodian of Evacuee Property.. The orders in this teapect are at exh. A 
both dated September 29, 1949. 

On March 4, 1952, Husseinali, the third Baronet, passed away in Pakistan 
and was succeeded by his son Mohamedbhai as the fourth Baronet. He is the 
title holder at present and is the original claimant No. 8. On the date on 
which he succeeded as the fourth Baronet, Mahomedbhai was a resident of 
India but shortly thereafter he left for Pakistan and, therefore, his interest 
in the trust properties was also affected by the law governing evacuee property. 
On June 16, 1952, the fourth Baronet’s interest in the properties of the trust 
declared under the Baronetcy Act was notified as evacuee property. The order 
passed in this behalf as well as the notification under s. 7(3) of the Adminis- 
tration of Evacuee Property Act, 1950, are collectively at exh. C. Against these 
orders vesting his beneficial interest in the trust properties in the Deputy 
Custodian the Fourth Baronet preferred an appeal to the Custodian-General at 
Delhi, but that appeal was dismissed on August 26, 1960, on the ground that 
it was barred by time. 

Before the appeal came to be dismissed other events of considerable import- 
ance took place. Consequent upon the fourth Baronet having migrated to 
Pakistan along with his son Zoolficar Ali (Claimant No. 8) who will normally 
be entitled to succeed to the Baronetcy, the Legislature of the then State of 
Bombay passed an Act repealing the Sir Currimbhoy Ebrahim Baronetcy Act 
of 1918. The disputes, which. are before us, and in regard to which the Official 
Trustee is seeking our directions, principally arise out of the provisions of that 
Act. It is intituled the Sir Currimbhoy Ebrahim Baronetcy (Repeal and Dis- 
tribution of Trust Properties) Act, 1959 (Bombay Act IX of 1960). It was 
assented to by the President on January 23, 1960, and came into force on 
March 15, 1960. 

In order to understand the provisions of the Repealing Act, it is necessary 
to go back to the provisions of the Act which it repealed viz. the Sir Currim- 
bhoy Ebrahim Baronetcy Act, 1913 and to see what exactly was the change 
sought to be brought about by the Repealing Act. The Sir Currimbhoy 
Ebrahim Baronetcy Act passed on February 27, 1913, remained in full opera- 
tion until the Repealing Act. The Baronetcy Act recites in its preamble that 
it was passed for the purpose of settlement of certain properties belonging to 
Sir Currimbhoy Ebrahim, Baronet ‘‘so as to accompany and support the title 
and dignity of a Baronet lately conferred on him by His Majesty King George 
V” to hold to him and the heirs male of his body lawfully begotten and to 
be begotten and ‘‘for other purposes”. The preamable also recites that Sir 
Currimbhoy Ebrahim was desirous of settling in perpetuity certain property 
on himself and the heirs male of his body who may succeed to the title of 
Baronet and therefore he had set apart properties of the aggregate market 
value of about Rs. 20 lakhs upon trust and for the purposes declared in the 
Act. It is also recited that the Act was being passed at the desire of the Baro- 
net and because he had asked that it should be passed. 

So far as the provisions of the Act itself are concerned, s. 2 names the trus- 
tees. They were all State Officials except the Baronet for the time being hold- 
ing the title. The trustees were created into a corporation ‘with perpetual 
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succession and a common seal under the style and title of ‘‘The Trustees of 
the Sir Currimbhoy Ebrahim Baronetcy’’. They were to execute the trusts, 
powers and purposes of the Act. Section 3 enjoined that the heirs male 
of the body of Sir Currimbhoy Ebrahim who shall succeed to the title shall 
take upon themselves respectively the name of ‘‘Currimbhoy Ebrahim’’ in lien 
and place of any other name or names, whatever and they shall always sub- 
scribe themselves accordingly. Section 4 of the Act provided that in the event 
of any person to whom the title descends refuses or neglects to use the name 
‘‘Currimbhoy Ebrahim’’ as provided, or discontinue to use the name, he shall 
not be entitled to the benefits of the trusts created by the Act and they shall 
during the remainder of his natural life be suspended. Section 4 makes a fur- 
ther important provision as to what the corporation should do with the trust 
properties in the event of such suspension. It says that the properties and the 
income therefrom shall be accumulated for the benefit of the male issue of the 
said Baronet that may subsequently be born and succeed to the said title and 
“in default of any such male issue the whole of the said property shall devolve upon such person 
as would be entitled to the same if there had been a total failure of issue male of the said Sir 
Currimbhoy Ebrahim, ” 

This is one of the sections of the Act upon which the fourth Baronet now re- 
lies to claim the properties after the Repealing Act has come into force. We 
will show a little later how that claim arises. Sections 5, 6 and 7 are sections 
which provide for the management of the property by the Corporation and 
declare the right of the Baronet for the time being to use and occupy free of 
rent as his residence certain properties described in the second part of the 
First Schedule of the Act. The substance of these provisions is that the income 
from the trust property shall be collected by the Corporation and after de- 
fraying certain expenses and setting apart an amount for a sinking fund and 
a repairing fund, the residue shall be held for the benefit of the Baronet for the 
time being. 

Other important sections which need mention are ss. 16, 21 and 27. Section 16 
controls the power of the trustees of the Corporation to transfer the trust pro- 
perty. The power is conferred upon them but it is subject to the approval of 
the Governor in Council. By s. 21 the Baronet for the time being has been 
given power to appoint jointures in lieu of maintenance and other claims of 
certain women of the family. One of the claimants before us who claims 
under this section of the Act is Lady Amira Currimbhoy (Claimant No. 7) 
the second wife of the third Baronet, who is the mother of Mahomedbhai, the 
fourth Baronet (Claimant No. 8). Section 27 of the Act made provisions as 
to devolution upon the failure and in default of the heirs male of the body 
of the first Sir Currimbhoy Ebrahim. The provision made was that the Cor- 
poration shall continue to hold the trust property and funds 

“which may then be vested in them by virtue and operation of this Act upon trust for the 
heirs of the last Baronet absolutely and shall algo stand possessed of the said hereditaments and 
premises particularly described in the second schedule...upon trust for the heirs of the last 
Baronet for all the then residuesoftheterms granted by theleases by whichthesame are demised.” 
This is another of the sections of the Act upon which the fourth Baronet has 
relied to claim the trust properties for himself consequent upon the revoca- 
tion and extinction of the trusts by the Repealing Act. We will indicate pre- 
sently how this claim arises, 

Then we turn to the Repealing Act. It is prefaced by a long preamble, most 
of the paragraphs of which were the subject of some comment by one or the 
other of the several parties before us. The preamble recites the facts, as we 
have stated them above and this recital comprises of 9 paragraphs which for 
convenience of reference we have numbered and in our references hereinafter 
we shall refer to the said numbers of the paragraphs. The first two paragraphs 
refer to the passing of the Baronetcy Act and the creation of the Corporation 
under the style and title of ‘‘The Trustees of the Sir Currimbhoy Ebrahim 
Baronetey’’. The third paragraph refers to certain amendments of the Baro- 
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netey Act. In the fourth, fifth and sixth paragraphs the facts regarding the 
migration of the third Baronet to Pakistan and of the declaration of his pro- 
perty as an evacuee property and his subsequent death leaving behind his 
widow Amina, now the Dowager Lady Currimbhoy Ebrahim, and his son 
Mahmud Currimbhoy, the fourth Baronet, are referred to. Paragraphs 7 and 
8 refer to the fourth Baronet and recite that he too has continued to remain in 
Pakistan and, therefore, he was declared an evacuee and the beneficial interest 
of the said Sir Currimbhoy Ebrahim the fourth and present Baronet in the 
Sir Currimbhoy Ebrahim Baronetcy Trust vested in the Deputy Custodian of 
Evacuee Property. Paragraph 9 is rather important for the purposes of the 
present appeals. It recites 

“AND WHEREAS, in consequence of the aforementioned recitals, difficulties have arisen 
in the administration of the trusts declared by the Baronetcy Act; and whereas for that and 
for other diverse good reasons it is expedient to repeal the Sir Currimbhoy Ebrabim Baronetey 
Act, 1913, to revoke the trusts, powers, provisions and declarations therein declared and 
expressed for the purpose of supporting the title and dignity of Baronet, to dissolve the Corpo- 
ration constituted Trustees for executing the powers and purposes of the Baronetcy Act, to vest 
all the properties which are subject to the settlement created by that Act..., which now vest in 
the Corporation, in tho Official Trustee to hold the same for the purpose of the distribution thereof 
to persons rightfully entitled thereto in accordance with law ; and to provide for matters connected 
with the purposes aforesaid,... ” 

The Act consists of 13 sections not all of which are relevant for the points 
raised in these appeals. It is principally with ss. 3 and 4 that we are con- 
cerned. By s. 3(a) and (b) all 
‘‘ the trusts, powers, provisions, declarations and purposes by and in that (the Baronetcy) Act 
declared ond expressed shall be, and are hereby revoked and extinguished ; ” 

“the Corporation shall be and is hereby dissolved and shall cease to function, and the Trustees 
shall cease to hold office as such Trustees.” 
Clause (c) of s. 3 provides 

“the trust properties, in so far as they consist of immovable property shall by force and 
virtue of this Act vest in, and in so far as they consist of any moneys, investments, securities 
or other movable property shall stand transferred to, the Official Trustee, and be handed over 
to him (anything in Official Trustees Act, 1913 notwithstanding), and the Official Trustee shall 
hold and stand possessed of the same for the purposes, and with and subject to the powers and 
provisions, hereinafter expressed, ” 

Section 4, subs. (Z) states how the properties shall be dealt with after they 
vest in the Official Trustee. Actually there is hardly any provision made 
which can be said to be an effective provision or one which can provide any 
guidance to this Court. All that sub-s. (J) of s. 4 says is that 

“As goon as may be aft er the commencement of this Act, the Official Trustee shall take posses- 
sion or charge of the trust properties and make an inventory thereof, and hold the trust pro- 
perties upon trust to désiribute the same amongst the persons rightfully entitled thereto according 
to law, and until such distribution to manage the said trust properties, in accordance with the 
provisions of this Act,” (The italics are ours), : 

Under this sub-section, therefore, the property has to be held by the Official 
Trustee for distribution amongst the persons ‘‘rightfully entitled thereto 
according to law’. It is this phrase in sub-s. (J) of s. 4 which has given 
rise to all the disputes that have arisen between the respective claimants and 
regarding which the Official Trustee has asked for directions. Section 5 pre- 
scribes that a notice should be issued asking all claimants to submit their res- 
pective claims in regard to the trust properties. Section 6 deals with the sub- 
mission of claims and the particulars to be stated therein. Section 7 then 
deals with the disposal of the claims by the Official Trustee. If he finds that 
any claims are justified and are uncontested he is directed to distribute the 
trust property in accordance with such claims but if after enquiries he finds 
that any claim is not justified or is contested, in whole or in part, he has 
to apply to the High Court for orders and directions. It is under this section 
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that the Official Trustee has moved this Court. Sub-section (4) of s. 7 deals 
with a claim under special circumstances viz. where ahy person entitled to trust 
properties has been or is declared an evacuee. This sub-section and its appli- 
eability have also given rise to questions of considerable difficulty in this appeal 
firstly as to interpretation and secondly as to its effect upon the rights of the 
fourth Baronet. We will deal with this sub-section separately when we come 
to deal with the points argued on behalf of the Custodian who has filed appeal 
No. 34 of 1963. 

Now it will be seen that the Baronetcy Act vested the properties of Sir 
Currimbhoy Ebrahim Baronetcy Trust in several Trustees who were constitu- 
ted into a Corporation, but all this was done, as the preamble of the Act jit- 
self shows at the express desire of the first Baronet. We would mention at 
this stage a point which is undisputed so far as these appeals are concerned 
viz. that all the parties before us agreed that though the trust was created by 
virtue of legislation it was nonetheless a trust created at the instance of a pri- 
vate party and should be treated as such by the Court whatever be its deci- 
sion. In other words, it is common ground between all the parties to the appeal 
that the Baronetcy Act must be taken as having created nothing more or less 
than a private trust and that though it came into being as a result of legisla- 
tion that fact cannot have any influence upon the points arising in the appeals. 
We say this here because in deciding certain important points arising before 
him the learned Single Judge answered those points by saying that the trust 
was a creature of the Legislature and that, therefore, the author of the trust 
must be deemed to be the Legislature and not the first Baronet. The entire 
arguments before us were on that footing and we must, therefore, take it for 
the purpose of this argument that what the Baronetcy Act created was no more 
and no less than a lawful private trust. No doubt in the course of his argu- 
ments which were confined only to the Constitutional questions that arise in 
these appeals, the learned Advocate General did point out that the aid of the 
Legislature had to be sought by the first Baronet in making the provisions as 
to succession which so to say created an estate in tail male which in the absence 
of legislative sanction would have been illegal because it would militate against 
the rule against perpetuity. It was, therefore, necessary to take aid of the 
Legislature and get over the bar imposed by the rule against perpetuity. 
Nevertheless, even the learned Advocate General did not dispute the position 
that the trust was created at the instance of the first Baronet and represented 
only his intention to place in trust his own property. It is such a trust which 
was revoked and extinguished by the provisions of the Repealing Act. 

Before the learned single Judge the Repealing Act was in the first place 
attacked upon Constitutional grounds and the attack was four-fold, It was 
urged that the Act was bad because it worked discrimination against clai- 
mants Nos. 8, 7 and 6 viz. the fourth Baronet; his mother, Amina, Lady 
Currimbhoy Ebrahim and his son Zoolficar Ali and that, therefore, it in- 
fringed art. 14 of the Constitution. The Act was also challenged under arts. 
19 and 31 as affecting the fundamental right to property and alternatively as 
depriving the fourth Baronet of his rights in the property. The Act was also 
challenged on the ground that the Legislature of the then State of Bombay 
which passed the Act was not competent to do so and all these challenges have 
been negatived by the learned single Judge. The same Constitutional ques- 
tions have been raised before us in appeal. 

Apart from these Constitutional questions, five questions arose before the 
learned single Judge as under: 

1. Whether on repeal of the Baronetcy Act and the coming into force of the Repealing Act 
the Official Tru-tee holds the properties in trust for the benefit of the fourth Baronot as contended 
by the claimants Nos. 6, 7 and 8 or alternatively in trust for the legal representative of Husseinali, 
the third Baronet or whether the properties have by virtue of a resulting trust reverted to the 
estate of the first Baronet ; 

2, Whether the distribution of the properties should be made as if the inheritance opened 
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on the date of tho Repealing Aot i.e. March 15, 1960, or whether it must be deemed to havo 
opened on the dato of the death of the firat Baronet i.e. May 20, 1924. 

8. Whether the properties are governed by the provisions of the will dated October 22, 
1916 of the first Baronet or should the properties go by intestate succession ? 

4. Ifin the event of the properties going by intestate succession whether the parties were 
governed by thé Hindu Law which applied to succession among tho Khojas in 1924 or should the 
succession be governed by the Muslim Personal Law as provided by the Shariat Act of 1937; and 

5. Whether the Custodian of Evacuee Property is entitled to such sharo in the trust proper- 
tics as the fourth Baronet may be held entitled to or to any part thercof, 


The learned single Judge held that upon the passing of the Repealing Act the 
properties reverted to the estate of the first Baronet by virtue of a resulting 
trust and that they would pass by succession according to the Muslim Per- 
sonal Law to the heirs of the first Baronet on his death on May 29, 1924. He 
negatived all the remaining contentions. We shall deal with the reasons why 
the learned Judge so held when we come to deal with the individual conten 
tions advanced on behalf of the several claimants. 

The principal arguments before us in these appeals have been advanced on 
behalf of the fourth Baronet and his mother and son, claimants Nos. 8, 7 and 
6 respectively by Mr. Peerbhoy. The arguments naturally fall into two main 
parts viz. the attack against the Constitutionality of the Repealing Act and 
the arguments going to show who are the persons rightfully entitled accord- 
ing to law to take the properties upon the revocation and extinguishment of 
the Trusts created by the Baronetcy Act. We shall deal with the Constitu- 
tional points first. 

Mr. Peerbhoy has first of all referred to the Baronetcy Act and pointed out 
that by that Act the fourth Baronet and his predecessors who held the title 
were only entitled to the beneficial interest in the usufruct or income arising 
from the trust properties. So far as the corpus of the trust properties is con- 
cerned the only provision made by the Baronetcy Act was in s. 27 ‘‘Upon 
failure and in. default of heirs male of the body of Sir Currimbhoy Ebrahim”’ 
and even then Mr. Peerbhoy points out that the property was to be held in 
trust for the heirs of the last Baronet ‘‘for all the then residues of the terms 
granted by the leases by which same are demised’’, iè. they were ultimately 
to vest in the heirs of the last Baronet. Therefore on the date on which the 
Repealing Act was passed the son of the fourth Baronet, claimant No. 6 
Zoolficar Ali had a right to succeed to the properties in the event of the failure 
of the Baronetcy or if the Baronetcy continued he had the chance of succeed- 
ing as the Baronet himself. The Repealing Act, however, put an end to the 
trusts as well as the Corporation consisting of the Trustees, revoked and ex- 
tinguished the trusts and dissolved the Corporation. He referred to the reci- 
tals in the preamble as to the reason why and the purpose for which all this 
was being done. One of the reasons disclosed was in the ninth paragraph of the 
preamble of the Repealing Act. It says that the Act was being passed be- 
cause ‘‘in consequence of the aforementioned recitals, difficulties have arisen 
in the administration of the trusts declared by the Baronetcy Act and where- 
as for that and for other diverse good reasons it is expedient to repeal...’’. 
Mr. Peerbhoy, therefore, urged that in terms the Act says that it was necessary 
to repeal the provisions of the Baronetey Act because difficulties had arisen 
in the administration of the trusts, but the operative provisions of the Act had 
nothing whatsoever to do with solving the difficulties or any particular diff- 
culty but is only concerned with extinguishing and revoking the trusts and 
dissolving the Corporation and vesting the entire trust property in the Official 
Trustee. He says that this was a peculiar and totally unjustified manner in 
which to solve the so-called difficulties which had arisen in the administration 
of the trusts. He urged that the operative provisions of the Act do not in 
the first place conform to the very purpose of the Act but go far beyond it 
and in the second place in so far as they have gone far beyond it, they have 
worked a discrimination against the fourth Baronet and his heirs as compared to 


1986.] ZOOLFIQAR ALI V. OFFICIAL TRUSTEE (0.0.J.)—Kotval O. J. B55 


other similar enactments whereby similar other Baronetcies were ‘put an end 
to and their respective Acts repealed. In particular, he referred to two Acts 
viz. the Sir Chinubhai Madhavlal Ranchhodlal Baronetey (Repealing) Act, 
1956, also passed by the Legislature of the then Bombay State as Bombay Act 
No. 1 of 1957 and the Sir Sassoon Jacob David Baronetcy (Repealing) Act, 
1957, passed by the same Legislature as Bombay Act No. XXXVI of 1957. 

Both these Acts revoked and extinguished the trusts created by the original 
Acts which constituted the Baronetcies namely the Sir Chinubhai Madhavlal 
Ranchhodlal Baronetcy Act, 1924 and the Sir Sassoon Jacob David Baronetcy 
Act, 1915. He also pointed out that those Acts were for all intents and purposes 
repealed and that the second section of both the Repealing Acts were Virtually 
the only operative provisions of those Acts. All that the two sections provide 
is that the Trusts created by the respective Acts are ‘‘hereby revoked and ex- 
tinguished” and all the properties, movable and immoveable, are directed to be 
handed over to the respective Baronets subject to the provisions of the respec- 
tive Acts. The other provisions of the Acts are hardly restrictive of the abso- 
lute rights in which the respective trust properties were vested in the two 
Baronets. Moreover other provisions are made to ensure the validity of rights, 
liabilities and obligations incurred prior to the repeal, to validate all con- 
tracts, suits and legal proceedings. Beyond that Mr. Peerbhoy pointed out 
that those two Acts did nothing else, whereas the Repealing Act in the case of 
Sir Currimbhoy Ebrahim goes far beyond those provisions. After the trusts 
are revoked and extinguished and the Corporation was dissolved the property 
is not made to pass to the Baronet for the time being as in the other two cases 
but, on the other hand, s. 4(/) declares in somewhat vague terms that the trust 
property shall be held upon trust to distribute the same amongst the persons 
rightfully entitled thereto according to law. Sections 5 and 6 say that the . 
Official Trustee shall invite claims and the question of submission of claims 
and what particulars are to be stated in those claims, are all provisions 
which create a discrimination against the present Baronet, for he urged that 
this ig nothing more or less than inciting members of his family and other 
people to come and put in claims against him who should be the only right- 
ful owner if once the trusts are revoked and extinguished. In the two other 
Acts the trusts were simply revoked and extinguished and the property hand- 
ed over to the Baronet for the time being. Why then this discriminatory treat- 
ment in the case of this Baronetcy alone? He has further pointed out that 
even assuming that the fourth Baronet was an evacuee under the Administra- 
tion of Evacuee Property Act and validly adjudicated as such, still what 
vested in the Custodian as a result of that declaration was only the beneficial 
interest of the fourth Baronet in the trust properties ie. his right to receive 
the income from the properties in the hands of the trustees, but no part of the 
corpus of the property had vested in the Custodian and nonetheless the Repeal- 
ing Act makes provision for the distribution also of the corpus. .To that ex- 
tent again Sir Currimbhoy Ebrahim is being treated on a footing entirely 
different and highly discriminatory than the other two Baronets were treated 
under the other two respective Acts. There is a denial of equality before the 
law or the equal protection of the laws guaranteed by art. 14 of the Consti- 
tution. 

The provisions of art. 14 of the Constitution have been expounded and in- 
terpreted in several cases by the Supreme Court of India and so far as the 
meaning of the key phrases in the article ‘‘equality before the law’’ or the 
“equal protection of the laws’’ are concerned, there is no doubt or difficulty. 
The pronouncement in Cluranjitlal Chowdhurt v. The Union of India,’ laid 
down the ambit of those expressions. As to the meaning and effect of the 
guarantee contained in that article the Supreme Court accepted the statement 
by Willis in his Book on Constitutional Law and they quoted with approval 
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the following passage (p. 877): 


‘ Tho guarantee of the equal protection of the laws means the protection of equal laws. 
It forbids class legislation, but does not forbid classification which rests upon reasonable grounds 
of distinction, It does not prohibit legislation, which is limited either in the objects to which 
it is directed or by the territory within which it is to operate, ‘It merely requires that all 
persons subjected to such legislation shall be treated alike under like circumstances and conditions 
both in the privileges conferred and in the liabilities imposed,’ ‘ The inhibition of the amendment 
-..was designed to prevent any person or class of persons from being singled out as a special subject 
for discriminating and hostile legislation.’ It doesnot take from the states the power to classify 
oither in the adoption of police laws, or tax laws, or eminent domain laws, but permits to them 
the exercise of a wide scope of discretion, and nullifies what they do only when it is without 
any reasonable basis. Mathematical nicety and perfect equality are not required, Similarity, 
not identity of treatment, is enough, ” 
After referring to this passage and pointing out that art. 14 of the Constitu- 
tion corresponds to the ‘‘equal protection’’ clause in the 14th Amendment in 
the American Constitution, the Supreme Court held 


“ It must be admitted that the guarantee against the denial of equal protection of the laws 
does not mean that identically the same rules of law should be made applicable to all persons within 
the territory of India in spite of differences of circumstances and conditions? (See per Mukherjea 
J., at page 911), 

The two cases upon which Mr. Peerbhoy relied namely, (1) Budhan Chou- 
dhry v. The State of Bihar, and (2) Ram Krishan Dalmia v. Tendolkar J.S 
‘do not lay down any different construction of the article but on the other 
hand, both -these cases rely upon the decision in Chiranjitlal’s case. In 
Budhan Choudhry’s case the Supreme Court held that it is well settled that 
while art. 14 of the Constitution forbids class legislation, it does not forbid 
reasonable classification for the purposes of legislation and that in order to 
pass the test of permissible classification two conditions must be fulfilled, 
namely, (i) that the classification must be founded on an intelligible differ- 
entia which distinguishes persons or things that are grouped together from 
others left out of the group; and (ii) that such differentia must have a ratio- 
nal relation to the object sought to be achieved by the statute in question. 
The classification may be founded on different bases; namely geographical, or 
according to objects or occupations or the like. What is necessary is that there 
must be a nexus between the basis of classification and the object of the Act 
under consideration. Further art. 14 condemns discrimination not only by a 
substantive law but also by a law relating to procedure. The same tests were 
reiterated in Ram Krishna Dalmia’s case. 

In the light of these principles we turn to consider whether the Repealing 
Act in such differences which it has made so far as Sir Currimbhoy Ebrahim 
is concerned as compared to the other two Baronetcy Repealing Acts has 
worked a discrimination against the former. Now, in the first place, the Baro- 
netey Act and the Repealing Acts which related thereto were all pieces of 
‘legislation which dealt with the rights to which one private citizen was en- 
titled for the time being. They were so to say private Acts which necessarily, 
therefore, concerned themselves with the facts, conditions and circumstances 
peculiar to those particular individuals. They were. not like other public 
Acts, applicable to or operative against a class or a number of individuals. 
Even so, it is not permissible to work a discrimination even against an indi- 
vidual unless there are circumstances or conditions specially applicable to one 
individual and those circumstances have a reasonable connection with the ob- 
ject and purpose of the legislation passed upon them. We do not think that the 
legislation would be bad on the charge of discrimination. 

' On the question whether one individual can possibly form a class by him- 
self it seems to us that the decision in Chiranjitlal Chowdhuri’s case cited 
above is decisive. In that case the legislation impugned was directed only 
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against a particular company, the Sholapur Spinning and Weaving Company 
Ltd., and it was urged that there was no classification, for it was only one 
legal person that was dealt with as a class. At p. 911 Mr. Justice Mukherjea 
answered the point thus: i 


“...I am unable to accept the argument of Mr. Chari that a legislation relating to one indivi- 
dual or one family or one body corporate would per se violate the guarantee of the equal protec- 
tion rule, There can certainly be a law applying to one person or to one group of persons and 
it cannot be held to be unconstitutional if it is not discriminatory inits character... The legislature 
undoubtedly has a wide field of choice in determining and classifying the subject of its laws, 
and if the law deals slike with all of a certain class, it is normally not obnoxious to the charge 
of denial of equal protection, but the classification should never be arbitrary. It must always 
rest upon some real and substantial distinction bearing a reasonable and just relation to the things 
in regpect to which tha classification is made ; and classification made without any substantial 
basis should be regarded as invalid, ” i 

Therefore, in the first place, even though a legislation may be directed only 
against an individual it is not necessarily discriminatory. So long as the 
classification is not arbitrary, but is made upon a ‘‘substantial basis’’, the 
legislation could be upheld. 


If one compares the earlier Baronetcy Repealing Acts namely the Sir Chinu- 
bhai Madhavlal Ranchhodlal Baronetcy Act and the Sir Sassoon Jacob David 
Baronetcy Act with the Currimbhoy Ebrahim Baronetcy (Repeal and Distri- 
bution of Trust Properties) Act, the important differences appear. None of 
the special circumstances which are recited in the nine paragraphs of the pream- 
ble in Sir Currimbhoy Ebrahim Baronetcy Repealing Act are to be found in the 
former Acts. One important and distinguishing circumstance was that both 
. the third and the fourth Baronets had left India for Pakistan leaving the trust 
properties, which were intended to support the dignity of the title, behind in 
India. Obviously the very purposes for which the Baronetey Act had intend- 
ed the trust properties to be used were thereby frustrated. The Act recites 
these circumstances in the eighth and ninth paragraphs of the preamble and it 
is with specific reference to this fact that the provisions of s. 7(4) were enacted. 
We will presently refer to that section in detail and attempt to construe it; 
suffice it to say here that Mr. Peerbhoy on behalf of the claimants Nos. 6, 7 
and 8 gave it a certain interpretation whereby the property continued as the 
property of the 4th Baronet, whereas Mr. Cooper on behalf of the Custodian 
of Evacuee Property gave it an interpretation whereby the entire trust proper- 
ties would be vested in the Custodian. The very fact that this provision was 
incorporated into the Act shows the basis upon which the Legislature proceeded, 
the basis being that the Baronet for the time being and his predecessor were both 
evacuees and were not available in India and, therefore, the very purpose and 
object of the original Baronetcy Act was not being fulfilled and was likely to be 
frustrated. That in itself could well have formed a reasonable basis for the 
classification. The Act moreover recites various other circumstances and from 
its provisions the basis of the classification is further made clear. The entire pro- 
perties comprised in the Sir Currimbhoy Ebrahim Baronetcy Trust as indicated 
in the Baronetcy Act were in Bombay. The Trustees who were formed into a 
Corporation were officials resident in Bombay and the entire management of the 
the trust properties was in the hands of the Baronet for the time being associated 
with the other Trustees. In terms he was made the managing trustee. If then 
the managing trustee himself left the State and indeed the country and there 
was no prospect of his being able to manage the trust properties as prescribed by 
the Baronetcy Act, the State Legislature may well have considered that it was 
futile to continue the provisions of the Baronetcy Act. At any rate, the 
classification had a reasonable relation to the purpose which induced the Act. 
We do not say that it must fully justify all tlie provisions of the Act. That 
is not necessary so long as it can be said that there is some real substantial 
distinction bearing a reasonable and just relation to the things in respect of 
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which a classification is made. The Act was not a uniform public law govern- 
ing all Baronetcies but was with reference to the particular circumstances of 
an individual Baronetcy and the Repealing. Act can, therefore, have regard to 
the special circumstances affecting that Baronetcy. That the Repealing Act 
has, in our opinion, done in the instant case. 

Having revoked and extinguished the trusts and dissolved the Corporation 
under s. 3, cls. (a) and (b), the Legislature could not have left matters at that. 
Some provision had to be made for the management of the trust properties 
which were subject to the trust and as to who was to be entitled to them. 
These provisions were made in cl. (c) of s. 3 and in s. 4(J). By s. 3(c) the 
trust properties were to be vested in or transferred to the Official Trustee and 
s. 4(/) provided for their devolution. 

Considerable comment was made upon the provisions of s. 4(/) in so far as 
it provides that the trust properties shall be held by the Official Trustee ‘‘up- 
on trust to distribute the same amongst the persons rightfully entitled thereto 
according to law...’’. It was said that this is hardly any provision at all for 
it leaves the matter at large and indicates nothing as to who is to be entitled 
and how the property is to be distributed. No doubt the Legislature in this 
respect could have spoken with more clarity and particularity, but we have to 
take the provisions such as they are and to consider whether there was any 
discrimination against the persons whose rights are being affected. As we have 
said, if the trusts created by the Baronetey Act failed in that purpose, in so 
far as the principal beneficiary thereof and the possible beneficiary, his son, 
had left India and the managing trustee had also left India, the Legislature 
could well decide that it was no longer necessary to keep the Baronetey Act 
in force and to repeal it. Having repealed it, it was not for the Legislature 
to indicate to whom the properties should go. Perhaps if the Legislature had 
indicated its mind in the slightest degree, the same claimants could well have 
urged that they had been discriminated against and it was for that reason 
that the Legislature merely said that the trust property shall be liable to be 
distributed amongst the persons rightfully entitled thereto according to law. 
Apart from that the learned Advocate General pointed out that a number of 
questions of extreme difficulty and complexity would have arisen—-and indeed 
ùpon the judgment of the learned single Judge have arisen. They are ques- 
tions’ raised by the claimants as to whether the property should revert to the 
estate of the first Baronet and, if so, whether it should be governed by the 
Will of the first Baronet or go by intestacy. There were questions raised by 
the claimants as to whether, if the property is to go by intestacy, the succes- 
sion should open as on the death of the first Baronet or the third Baronet or 
on the date of the Repealing Act. There were also questions raised by some 
of the claimants as to whether the parties being Khojas were governed prior 
to a certain date by the Hindu law or whether they should be throughout held 
to be governed by the Muslim personal law. Having regard to these ques- 
tions which the Legislature must have foreseen would arise, it seems to us 
that they could reasonably take the view that they should not undertake by 
the legislation a decision on these questions or lay down the principles upon 
which those questions could be decided. Hence the general provision delibe- 
rately made that the properties may be distributed amongst the persons right- 
fully entitled thereto according to law. There is no discrimination involved 
in making that provision, in our opinion, and there appears a reasonable nexus 
between that provision and the object and purpose of the Act. 

At the fag end of the arguments in these connected appeals in pressing the 
appeal on behalf of the Custodian (being appeal No, 34 of 1963) Mr. Cooper 
on his behalf relied strongly upon the provisions of sub-s. (4) of s. 7 and he 
put a certain construction upon that section the result of which was he urged, 
that the Custodian would become entitled to take the entire trust properties 
to the exclusion of all the claimants in both the appeals. In other words, the 
beneficial interest of the fourth Baronet had already and admittedly vested in 
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the Custodian but upon a particular interpretation which is placed upon sub- 
s. (4) of s. 7, he urged that even the corpus of the trust properties would 
pass to the Custodian. Mr. Peerbhoy, on the other hand, on behalf of the clai- 
mants Nos. 6, 7 and 8 put forward a different construction resulting in the 
corpus of the trust properties reverting to the fourth Baronet himself, We 
need not at this stage go into this question. We shall deal with it separately 
when we consider the Custodian’s appeal, but we may say for the present that 
upon a proper construction of sub-s. (4) of s. 7, we can see no discrimination 
arising under art. 14. 

It is now well settled that where a certain result is achieved by a legisla- 
tion which in itself is not discriminatory, even if other methods are open and 
possible to achieve that result, the legislation will not be struck down for the 
reason that those other methods were not followed, for the Legislature is the 
sole Judge of the method to be adopted (See Shri Ram Krishna Dalmia v. 
Justice S. R. Tendolkar). In considering this question of ‘‘equality before 
the law or the equal protection of the laws’’, we are not only confined to the 
provisions of the Act, but we may legitimately turn to look at all the surround- 
ing cireumstanees and particularly the documents which preceded the passing 
of the impugned legislation. Having regard to the purposes set forth in the 
Baronetey Act and the facts which have transpired since then, namely that the 
third and the fourth Baronets having left this country and have been adjudi- 
cated evacuees, we think that the provisions of the Repealing Act are not dis- 
criminatory in nature against claimants Nos. 6, 7 and 8, and they do not in- 
fringe the provisions of art. 14. 

Then we turn to the attack against the Act under art. 19 of the Constitution, 
Mr. Peerbhoy urged that the Repealing Act affects the right to acquire, hold 
and dispose of property of the fourth Baronet, at least to the extent of the 
beneficial interest which accrued to him under the Baronetcy Act. It is 
argued that even, though the property has vested in the Custodian of Evacuee 
Property the possession of the Custodian was only temporary and upon the 
property ceasing to be subject to evacuee property law his heirs and successors 
could claim to be entitled to the same. These rights are affected by the pass- 
ing of the Repealing Act. 

To this contention the learned Advocate General took a preliminary objection. 
urging that the point was virtually given up in the Court below. It is no 
doubt true that it was conceded that the fourth Baronet not being a citizen 
was not entitled to the protection of or to urge any plea under art. 19 direct- 
ly. Mr. Peerbhoy, however, replied to this objection by saying that though he 
may have given up the plea that art. 19 was directly applicable, nonetheless 
nothing precluded claimants Nos. 6, 7 and 8 from showing that the law under 
which this property was being affected is a void law. He relied upon a deci- 
sion of this Court in State v. Yusuf Abdul Aziz+ where a similar point was 
raised. 

Chief Justice Chagla answered the point at p. 738 as follows: 

“,..A person who is not a citizon cannot come to this Court for assistance, invoking his right 
under art, 15 (7). But we do not think it right to say that Mr. Peerbhoy’s client has come to 
this Court for enforcement of the fundamental right under art, 15 (1). Mr, Peerbhoy’s contention 
is that inasmuch as the law discriminates against citizen and citizen on grounds only of sex, 
the law is void under art. 13, and as he is being prosecuted under a void law, his prosecution ia 
bad and ho cannot be convicted of an offence under a void law. To that extent even a non-citizen 
may rely on any of the fundamental rights, not indeed for the purpose of enforcing those rights, 
but merely in order to point out to the Court that a particular law being in violation of any of 
these fundamental rights is bad, inoperative and no penal consequence can follow, from the 
broach of such a law, If Mr, Peerbhoy could satisfy us that this particular piece of legislation 
does discriminate contrary to what is.provided under art, 15 (I), then undoubtedly it would be 
our duty to say that s. 497 is bad, and as Mr, Peerbhoy’s client is being prosecuted under a 
void law, the prosecution must be quashed, ” 
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That is precisely the line of argument which Mr. Peerbhoy has adopted in the 
present case. He says that though his clients may not be entitled directly to 
take advantage of art. 19 nonetheless they are entitled to show that the parti- 
cular Jaw under which their property is being dealt with is a void law. 

No doubt Yusuf Abdul Aziz’s case was a case where art. 15(/) was invoked 
and here it is art 19(/)(f) that is being invoked, but we do not think that 
for the purpose of the point before us the invoking of a different funda- 
mental right will make any material difference. In that case Yusuf was being 
prosecuted for having committed adultery with the complainant’s wife while 
‘the complainant was in jail on a conviction for breach of trust. What was 
argued on behalf of Yusuf was that s. 497, Indian Penal Code was void, under 
art. 14, because it discriminated against men and in favour of women. The 
man was punishable for adultery but not the woman. Therefore the law ope- 
rated unequally. In answer to this contention a preliminary objection was 
raised that Yusuf was not a citizen and therefore he could invoke art. 15 in 
his favour for it applied only to citizens as art. 19 does in the present case. 
The principle upon which the Division Bench relied was that the moment a 
law is found to be conflicting or in derogation of any fundamental right, to 
that extent the law becomes a void law, and even a non-citizen can show that 
a particular law being in violation of fundamental rights is void ‘‘and no 
penal consequences can follow from the breach of such a law’’. That prin- 
ciple, it seems, was only assumed as correct in that case and the point was 
not directly dealt with. There is hardly any reasoning to support it. It was 
not argued there as it is argued here that if there was a conflict between a 
penal law and any of the fundamental rights, the penal law is not necessarily 
void but may under certain circumstances be a valid Jaw. To the extent that 
the attention of the Division Bench was not directly invited to that point and 
‘to certain words which qualify the principles laid down in arts. 13(7) and 
'13(2), it seems to us that that decision cannot be followed for holding that 
every law which contravenes a fundamental right is necessarily void. 

Our attention was invited afresh to art. 18(7) and (2). Article 18(/) 
deals with ‘‘all laws in force in the territory of India immediately before the 
commencement of this Constitution’? and it says that in so far as such laws 
are inconsistent with the fundamental rights in Part III of the Constitution 
the laws shall, ‘‘to the extent of such inconsistency, be void’. (the italics are 
ours). Sub-article (2) of art. 13 deals with laws made after the coming into 
force of the Constitution and it says that the State shall not make any law 
“which takes away or abridges the rights conferred by Part III and any law 
made in contravention of this clause shall, to the extent of the contravention, 
be void. Therefore, the laws under sub-s. (J) which are already in existence 
at the commencement of the Constitution, as well as the laws which are made 
after the coming into force of the Constitution are void only to the extent of 
the inconsistency or to the extent of the contravention. This in the first place 
would be sufficient to show that the assumption made in Yusuf Abdul Aziz’s 
ease that a law which contravenes a fundamental right is necessarily void is not 
justified. 

But we need not merely found our conclusion that it is doubtful if the deci- 
sion in Yusuf Abdul Aziz’s case is any good law upon a mere consideration 
“of art. 13 itself, for the decision of a Division Bench of this Court is binding 
upon us unless set aside by a larger Bench or directly or indirectly by the supe- 
‘rior Court. There is, however, clear authority of the Supreme Court for a 
‘contrary view. In Behram Khurshed Pestkaka v. The State of Bombay,® dis- 
cussing the scope of art. 18 the Supreme Court observed as follows (p. 651): 

“ The moaning to be given to the expression ‘ void’ in article 13 (1) is no longer res tntegra, 
„It stands concluded by the majority decision in Keshavan Madhava Menon v. The State of Bombay." 


5 [1955] I S.C.R. 613, s.c. 67 Bom, L.R. 6 [1951] 8.C.R. 228, s.0. 53 Bom. L.R. 458. 
5765, 
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The minority view there was that the word ‘void’ had the same meaning as ‘repeal’ and 
therefore a statute which came into clash with fundamental rights stood obliterated from the 
statute book altogether, and that such a statute was void ab initio. The majority however 
held that the word ‘void’ in article 13 (1), so far as existing laws were concerned, could not 
be held to obliterate them from the statute book, and could not make such laws void altogether, 
because in its opinion, article 13 had not been given any retrospective effect. The majority 
however held that after the coming into force of the Constitution the effect of article 13 (1) on 
such repugnant laws was that it nullified them and made them imoffectual and nugatory and 
devoid of any legal force or binding offect. It was farther pointed out in one of the judgments 
representing the majority view, that the American rule that if a statute is repugnant to the 
Constitution the statute is void from its birth, has no application to cases concerning obligations 
incurred or rights accrued in accordance with an existing law that was constitutional iv its incep- 
tion, but that if any law was made after the 26th January, 1950, which was repugnant to tho 
Constitution, then the same rule ghall have to be followed in India as followed in America, 
The result therefore of this pronouncement is that the part of the section of an existing law 
which ig unconstitutional ig not law, and is null and void, For determining the rights and 
obligations of citizens the part declared void should be notionally taken to be obliterated from 
the section for all intents and purposes though it may remain written on the statute book and 
be a good law when a question arises for determination of rights and obligations incurred prior 
to 26th January, 1960, and also for the determination of rights of persons who have not been 
given fundamental rights by the Constitution. ” 

To the same effect are the observations of the Supreme Court in Bhikaji Narain 
Dhakras v. The State of Madhya Pradesh.‘ There the fundamental right 
alleged to have been infringed was the right to practise any profession, or to 
carry on any occupation, trade or business under art. 19(/)(g) and the 
Supreme Court pointed out at p. 598 that 


“Article 13 (1) by reason of its language cannot be read ag having obliterated the entire 
operation of the inconsistent law or having wiped it out altogether from the statute book. Such 
law existed for all past transactions and for enforcement of rights and liabilities accrued before 
the date of the Constitution, as was held in Keshavan Madhava Menon’s case. The law continued 
‘ta force, even after the commencement of the Constitution, with respect to persons who were 
not citizens and could not claim the fundamental right. ” 
and a little later they pointed out that 


“The true position is that the impugned law became, as if were, eclipsed, for the time 
being, by the fundamental right. ” 
The Division Bench in Yusuf Abdul Aziz’s case was dealing with an offence 
arising under the Indian Penal Code which is a pre-Constitution law and will 
be governed by art. 13(/) of the Constitution. Therefore, so far as the deci- 
sion in Yusuf Abdul Agiz’s case is concerned, there is direct conflict with the 
view taken in the two cases to which we have referred above and to that ex- 
tent we do not think we can follow it. 

The learned Advocate General also relied upon soes decision of the 
Supreme Court in M. P. V. Sundararamier & Co. v. The State of Andhra 
Pradesh.8 There again the Supreme Court cited with approval at p. 1470 the 
statement of Cooley on Constitutional Law at p. 201 that ‘‘a finding of un- 
-constitutionality does not destroy the statute but merely involves a refusal to 
enforce it’’, After referring to Wilkerson v. Rahrer® and to Behram Khurs- 
hed Pestkaka’s ease and The State of Bombay v. F.N. Balsara’® and other autho- 
rities, the Supreme Court summarised the Teu of the authorities at p. 1474 
as follows: 


“Where an enactment is unconstitutional in part but valid as to the rest, assuming of 
course that the two portions are severable, it cannot be held to have been wiped out of the 
statute book as it admittedly must remain there for the purpose of enforcement of the valid 
portion thereof, and being on the statute book, even that portion which is unenforceable on the 

7 [1955] 2 8.C.R. 589. 10 [T951} 8.0.R. 682, s.c. 53 Bom, L.R. 
982, 


8 [1958] 8.C.R, 1422. 
9 (1891) 140 U.S. 545, 35 Law ed. ‘572, 


362 THE BOMBAY LAW REPORTER. [vou, LXIX. 


ground that it is unconstitutional will operate proprio vigore when the Constitutional bar is 
removed, and there is no need for a fresh legislation to give offect thereto. ” 

In this case the Supreme Court was not considering the bar resulting from a 
conflict with any fundamental right, but only with art. 286(/)(@) of the 
Constitution. It was a case of sales-tax and of a post-Constitution law. At 
pages 1475 and 1476 the Supreme Court themselves emphasised this distinction 
‘and pointed out that the case before them was not a case which turned on the 
construction of art. 13 of the Constitution, but that they were concerned with 
an infringement of art, 286(2). Nevertheless they reiterated the same prin- 
ciple. Having regard to the positive words of art. 13(/) ‘‘to the extent of 
such inconsistency’’ the principle can be deduced directly from its express 
language. 

Mr. Peerbhoy relied upon a decision in Deep Chand v. State of U. P.H 
where the difference between the provisions of sub-art. (J) and sub-art. (2) of 
art. 18 was pointed out and the Supreme Court stated the principle as follows 
(pp. 655-56) : 

‘*...The combined effect of the said provisions may be stated thus: Parliament and the 
Logislatures of States have power to make laws in respect of any of the matters enumerated in 
the relevant lista in the Seventh Schedule and that power to make laws is subject to the provisions 
of the Constitution including Art, 13 i.e. the power is made subject to the limitations imposed 
by Part IIL of the Constitution. The general power to that extent is limited, A Legislature, 
therefore, hag no power to make any law in derogation of the injunction contained in Art, 13, 
Article 13 (1) deals with laws in force in the territory of India before the commencement of the 
Constitution and such laws in go far as they are inconsistent with the provisions of Part TIT shall, 
to the extent of such inconsistency, be void. The clause, therefore, recognises the validity of the 

' pre-Constitution laws and only declares that the said laws would be void thereafter to the 
extent of their inconsistency with Part IIL; whereas cl, (2) of that article imposes a prohibition 
on the State making laws taking away or abridging the rights conferred by Part IIT and declares 
that laws made in contravention of this clause shall, to the extent of the contravention, be void, 
Thereis a clear distinction between the two clauses. Under cl. (1), a pre-Congtitution law subsists 
except to tho extent of its inconsistency with the provisions of Part III; whereas, no post- 
Constitution law can be made contravening the provisions of Part III, and therefore the law, 
to that extent, though made, is a nullity from its inception. If this clear distinction is borne 
in mind much of the cloud raised is dispelled.” 


The same distinction was drawn in a recent decision in Mahendra Lal v. 
State of U. P.,12 where Bhikaji Narain’s case was referred to with approval. 
In para. 22 of the A.I.R. Report Mr. Justice Wanchoo pointed to the opening 
words of art! 13(2) “The State shall not make any law” and observed that 
that is what makes for the difference between sub-art. (2) and sub-art. (J) of 
art. 13. He observed (p. 1030) : 


“,..Now contravention in the context takes place only onoe when the law is made, for the 
contravention is of the prohibition to make any law which takes away or abridges the fundamental 
rights. There is no question of the contravention of Art. 13 (2) being a continuing matter, 
Therefore, whore there is a question of a post-Constitution law, there is a prohibition against 
the State from taking away or abridging fundamental rights and there is a further provision 
that if the prohibition is contravened the law shall be void to the extent of the contravention. 
In view of this clear provision, it must be held that unlike a law covored by Art. 13 (1) which 
was valid when made, the law made in contravention of the prohibition contained in Art. 13 (2) 
is a Btill-born law either wholly or partially depending upon the extent of the contravention. 
Such a law is dead from tho beginning and there oan be no question of its revival under the 
doctrine of eclipse." 

In view of these clear pronouncements of the Supreme Court we cannot see 
our way to follow the decision in Yusuf Abdul Aziz’s case, because that was 
clearly a ease of pre-Constitution law and, therefore, would not be void from 


11 [1959] A.T.R. B.C. 648, 1030, paras. 21 and 22, 
12 [1963] ALR. S.O. 1019, at pp. 1029, 
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the inception even though it contravened the article. It would merely be 
eclipsed, to the extent of that conflict, by the fundamental right. 

Having discussed the effect of art. 18 and shown why we are unable to 
follow Abdul Aziz’s case however does not provide any solution to the ques- 
tion that has been raised. What is being argued here is that claimants Nos. 6, 
7 and 8 are admittedly foreigners or, at any rate, non-citizens and they can- 
not take advantage of the provisions of art. 19 at all, for art. 19 commences 
with the recital ‘‘All citizens shall have the right...’’. Obviously, therefore, 
the.preliminary condition of art. 19(/) is not fulfilled in this case. Nonethe- 
less, it is urged that these claimants can show that the law is void, although 
they may not be able to claim the fundamental rights themselves. The whole 
of this theory is founded upon the remarks of the Division Bench in Yusuf 
Abdul Aziz’s case and we have shown that the ratio of that case can no longer 
be binding on us in view of the several subsequent pronouncements of the 
Supreme Court. 

Viewing this doctrine on its own, it seems to us that the argument which 
Mr. Peerbhoy has advanced comes to this that though his clients are not citi- 
zens, though for that reason they cannot take advantage of art. 19 at all, or 
challenge the Repealing Act as contravening that article, nonetheless they can 
produce the same result by pointing out that the law before the Court is void. 
It virtually amounts to saying that these claimants can do indirectly what they 
cannot do directly having regard to the Constitutional provisions in art. 19. 
We do not think that we can permit by so obvious a device the contention to 
be raised. In so far as we have come to that conclusion we must emphasise 
that the provisions of art. 13(/) and (2) are not called into play at all. We 
cannot see what connection there is between the distinction drawn,—that a pre- 
Constitution law infringing a fundamental right is only temporarily eclipsed 
and that a law made after the Constitution infringing a fundamental right is 
void in its inception—and the question whether art. 19(7) (f) upon its own 
terms applies or not. Quite apart from the question whether the law is void 
or voidable, whether it is temporarily eclipsed or still-born, the fact remains 
that an essential condition to the applicability of art. 19(/) has not been ful- 
filled in so far as the person who is claiming to enforce that right is not a 
citizen. It seems to us a mere play of words to say that although he is not 
a citizen he is still entitled to show that the law is void, when in effect he can- 
not take advantage of that law. In our opinion, therefore, these claimants 
are not entitled to take advantage of art. 19 for the simple reason that they 
are not citizens, nor are they entitled to show that the law is void and, there- 
fore, should not be enforced. 

But assuming that we are not right in this view of the matter, the next ques- 
tion that falls to be considered is whether in fact any case is made out to show 
that art. 19(/)(f) has been infringed. We have already shown while discuss- 
ing the challenge to the Act under art. 14 of the Constitution that in our 
opinion there is an intelligible nexus between the law made and the purpose 
to be achieved and that the basis for the classification made in that law is a 
reasonable basis. Having regard to the recitals in the preamble of the Repeal- 
ing Act we have already said that the Legislature could very reasonably have 
come to the conclusion that there was no useful purpose served in continuing 
the Baronetcy Act and therefore repealing the same. For the same reasons 
they could reasonably have come to the conclusion that the trust declared under 
the Baronetcy Act should be revoked and extinguished and the Corporation 
consisting of the Trustees should be dissolved. As to the rest of the provi- 
sions of the Act all that s. 4, sub-s. (J) says is that the property shall go to 
those persons who are “rightfully entitled thereto according to law’’. Now in 
so far as that is what the statute says, we cannot see how it can infringe any 

right to acquire, hold or dispose of property. The statute simply says that the 
property shall go to the person rightfully entitled thereto according to law, 
ie, no one’s claim if it is just and rightful under law would be ignored and 
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therefore would not infringe any right under art. 19(/)(f). No doubt if a 
course of succession or devolution different from the personal law of the parties 
had been indicated there was something to be said for the contention, but the 
Legislature went up to a point and then left the matter entirely to be decided 
by this Court according to law. In the result no doubt there is a very vague 
and controversial provision of law which has given rise to much diffculty but 
we can hardly say that that provision infringes the guarantee under art. 
19(7) (f). Apart from this we may also point out that there is nothing which 
prevents the Legislature from making any law imposing reasonable restrictions 
on the exercise of any of the rights conferred by el. (f) of art. 19(2). In our 
opinion, even though there may be a provision affecting a right to enjoy, hold 
and dispose of property, the law lays down only reasonable restrictions. 

We have said this so far upon a consideration of the provisions of the Act 
excepting s. 7(4) which was invoked in his aid by the Custodian. We have 
already referred to Mr. Cooper’s arguments in that respect and we shall deal 
with the question whether that section infringes art. 19 or not separately. For 
the present we may say that in our opinion it does not. 


[His Lordship after considering a point not material to this report, proceeded. ] 


So far as the challenge to the Repealing Act under art. 31 of the Consti- 
tution is concerned, the matter can be briefly disposed of. Article 31(/) says 
that no person shall be deprived of his property save by authority of law. 
The Constitutional guarantee is, therefore, that a person cannot be deprived 
of his property unless there is authority for the deprivation in law. Now 
granting that the Repealing Act deprives anyone of property there is clear 
authority of law for the alleged deprivation. So far as sub-art. (2) of art. 31 
is concerned, which was principally relied on by Mr. Peerbhoy, it refers to 
property being compulsorily acquired or requisitioned and lays down the con- 
ditions under which that can be done. Clearly there is no case here of acqui- 
sition or requisition of any property. If at all there is any provision affect- 
ing property the provision says that the trust properties shall be distributed 
between the claimants rightfully entitled thereto according to law. That can 
` be hardly said to fall within the ambit of acquisition. The case so far as re- 
quisition is concerned is even worse. Moreover, the new sub-art. (2A) says 
that where a law does not provide for the transfer of the ownership or right 
to possession of any property to the State or to a corporation owned or con- 
trolled by the State, it shall not be deemed to provide for the compulsory 
acquisition or requisitioning of property, notwithstanding that it deprives any 
person of his property. Obviously here there is no provision whatever for the 
transfer of the ownership or right to possession of any property to the State 
or to a corporation owned or controlled by the State. It was feebly suggested 
that the transfer to and vesting of the trust properties in the Official Trustee 
was to a Corporation owned or controlled by the State. The argument has 
only to be stated to be rejected. There is no question of the Official Trustee 
being a Corporation owned or controlled by the State, though he has been con- 
‘stituted into a Corporation sole under the Official Trustees Act. There is 
nothing to show that there is any coutrol over the Official Trustee by the State. 

Then we turn to examine the last of the Constitutional objections to the 
Repealing Act namely its legislative competence. The argument under this 
head has been two-fold. The first argument is directed to showing that the 
Repealing Act falls within the ambit of entry 44 of List I—Union List—and 
that, therefore, it was beyond the legislative competence of the Legislature of 
the then State of Bombay which passed it. In answer the Advocate General 
sustained the legislative competence of the enactment on the basis of the 
Entry 10 of List III (Concurrent List). Entry 44 of List I relates to ‘‘In- 
corporation, regulation and winding up of corporations, whether trading or not, 
with objects not confined to one State, but not including universities’? whereas 
entry 10 of List III is concerned with ‘‘Trust and Trustees’’. We have al- 


1966.) ZOOLFIQAR ALI V. OFFICIAL TRUSTEE (0.c.7.)—Koival C. J. 385 


ready set forth the provisions of the Repealing Act and we have shown that the 
preamble recites that ‘‘difficulties have arisen in the administration of the 
trusts declared by the Baronetey Act and whereas for that and for other 
diverse good reasons...’’ With that end in view s. 3 revoked and extinguish- 
ed the trusts created by the Baronetcy Act and all powers, provisions, declara- 
tions and purposes by and in that Act declared and expressed. By s. 3(b) 
it dissolved the Corporation comprised of the Trustees under that Act. By 
s. 3(c) it provided that the trust properties shall vest in and be transferred 
to the Official Trustee and be handed over to him and that he shall hold and 
stand possessed of the same, for certain purposes. The purpose is ex- 
pressed in s. 4(/) to be to distribute the same amongst the persons ‘‘rightfully 
entitled thereto according to law and until such distribution to manage the 
said ‘trust properties according to the provisions of this Act’’. The provisions 
of ss. 5 and 6 are merely supplemental to the purpose mentioned in s. 4 name- 
ly that it provides a machinery by which the distribution contemplated in sub- 
s. (1) of s. 4 should take place. Section 7 deals with the actual distribution 
of the trust property and save and except one case contemplated in sub-s. (4) 
where any person entitled to the trust properties has been or is declared an 
evacuee the other provisions of that section in substance leave it to the High 
Court to decide disputes. The Official Trustee has no power to do so and can 
only himself distribute if the claims are justified and are undisputed. Section 
8 refers to the powers of the Official Trustee till the trust properties are thus 
distributed. Section 9 deals with powers of the Official Trustee to invest 
moneys vested in him. Obviously both ss. 8 and 9 provide for powers until 
the actual distribution takes place and do not go beyond that. Section 10 
clearly provides that the provisions of the Act are not to affect other rights 
and interests particularly the right of jointure if any. Section 11 grants an 
indemnity to the Corporation and the erstwhile trustees upon the repeal of 
the trusts created by the Baronetcy Act. Section 12 protects action taken in 
good faith. Section 13 excludes the operation of the Official Trustees Act, 
1913. It is clear, therefore, that the principal object of the enactment was 
to get rid of the trusts created by the Baronetcy Act and for that purpose 
alone the Corporation comprising of the erstwhile trustees in directed to be 
dissolved. Save this provision in s. 3(b), there is hardly any other provision 
referring to the Corporation in the Act. No doubt s. 3(b) winds up the Cor- 
‘poration but in the totality of the provisions of the Act, that provision pro- 
bably is most innocuous and incidental to the other provisions. It is clear to 
us that the pith and substance of this enactment was to deal with the trust, 
the trust properties and the trustees under the Baronetcy Act and that it is 
only in an incidental manner that the legislation has provided for a Corpora- 
tion. Since by the Baronetcy Act the Trustees were constituted into a Cor- 
poration sole, the Repealing Act had to say that the Corporation is dissolved. 
We cannot for that reason, however, hold that the legislation is in regard to 
the winding up of the Corporation. It directly and in substance makes pro- 
visions only for the trusts declared under the Baronetcy Act, the trust property 
and the Trustees constituted by the Act. 

The Act beyond dispute is a Repealing Act and it repeals the provisions of 
the Baronetcy Act. There can be no doubt that the principal intention be- 
„hind the Baronetcy Act was the settlement of property to uphold the dignity, 
state and degree of the Baronetcy and for that purpose to create a trust. As 
we have already pointed out, the trust with the provisions it contained namely 
that it was to be for the benefit of successive holders of the title of Baronet, 
would have offended against the law against perpetuity. Therefore, the Legis- 
lature lent its aid and resorted to the device of incorporation of the trust. 
The ineorporation, therefore, was only an aid to the main purpose of establish- 
ing a trust for the benefit of successive Baronets. Incorporation was not the 
main purpose or object of the Baronetey Act. Much less, therefore, can an 
enactment which provides for the revocation and extinction of the trusts and 
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dissolution of the Corporation have for its main purpose the dissolution of the 
Corporation. It is a significant fact that even the Corporation was entitled 
in the Baronetey Act as ‘‘The Trustees of the Sir Currimbhoy Ebrahim Baro- 
netey’’. In other words, the Corporation itself was constituted of Trustees. 
In pith and substance, therefore, the enactment clearly falls within entry 
No. 10 in List III and not entry 44 in List I of the Constitution Schedule. 

The point of some substance is the second part of the contention raised on 
the score of want of legislative competence. The argument is as follows :— 
Though the State Legislature had the power to legislate it was a legislation 
falling within the Concurrent field and even acting within that field the State 
Legislature could not repeal what was an existing law made by another Legis- 
lature namely the then Governor General in Council which passed the Baro- 
netey Act. It was urged that having regard to the provisions of art. 254 the 
State Legislature with the assent of the President may enact a provision re- 
pugnant to a Central law but it has no power to repeal the law made by an- 
other Legislature much less a law made by a competent Central Legislature 
such as the then Governor General in Council. It was urged that in order to 
enable the State Legislature to repeal the Baronetcy Act there must be found 
an express power conferred upon the State Legislature to repeal it because it 
was not a legislation enacted by it but by an erstwhile Central Legislature. 

Reliance was placed in this respect upon the remarks in two decisions of 
the Supreme Court. One was the decision in Zaverbhai Amaidas v. The State 
of Bombay.'% Discussing the provisions of art. 254(2) of the Constitution 
the Supreme Court compared them with those of s. 107(2) of the Govern- 
ment of India Act and pointed out that the article was in substance a repro- 
duction of that section. Then Venkatarama Ayyar J. on behalf of the Court 
referred to the decision of the Privy Council in Attorney-General for Ontario 
v. Attorney-General for the Dominion,'+ in order to construe art. 254(2). 
The remarks which the Supreme Court made in that connection at p. 806 and 
which Mr. Peerbhoy relied on were: 

“Discussing the nature ‘of the power of the Dominion Legislature, Canada, in relation to 
that of the Provincial Legislature, in a situtation similar to that under section 107 (2) of the 
Government of India Act, it was observed by Lord Watson in Attorney-General for Ontario v. 
Attorney-General for the Dominion, that though a law enacted by the Parliament of Canada and 
within its competence would override Provincial legislation covering the same field, the Dominion 
Parliament had no authority conferred upon it under the Constitution to enact a statute repealing 
directly any Provincial statute, That would appear to have been the position under section 
107 (2) of the Government of India Act with reference to the subjects mentioned in the Concurrent 
List. Now, by the proviso to article 254 (2) the Constitution has enlarged the powers of 
Parliament, and under that proviso, Parliament can do what the Central Legislature could not 
under section 107 (2) of the Government of India Act, and enact a law adding to, amending, 
varying or repealing a law of the State, when it relates to a matter mentioned in the Concurrent 
List. The position then is that under the Constitution Parliament can, acting under the proviso 
to Article 254 (2), repeal a State law. But where it does not expressly do ao, even then, the 
State law will be void under that provision if it conflicts with a later ‘law with respect to the 
same matter’ that may be enacted by Parliament.” 

These remarks were quoted with approval in Tika Ramji v. State of U. P.1® 
The proviso to art. 254(2) gives power to Parliament to enact at any time 
any law in respect of any matter referred to in sub-arts. (J) and (2) includ- 
ing a law adding to, amending, varying or repealing the law so made by the 
Legislature of the State. Now the argument is that even in order to enable 
Parliament to repeal the law made by another Legislature, an express power 
had to be conferred upon Parliament. The Supreme Court has pointed out 
that it was only because of the conferment of that power of repeal that Parlia- 
ment had the power to repeal a State legislation. A fortiori, therefore, does - 
it require a clear express power of repeal to be conferred upon a State Legis- 


18 [1955] 1 S.0.R. 799, 8.C. 57 Bom. 14 [1896] A.C. 348, 
L.R. 689. 15 [1956] A.I.R. 8.0. 676, at p. 705. 
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lature in order to enable it to repeal what was a Central law. Without an 
expréss provision giving power to repeal the enactment of another Legislature 
the State Legislature could not be assumed to have the power to repeal a 
Central law. Therefore, they could not have passed the Act to repeal the Baro- 
netey Act which was a Central law. 

We have already held that the Repealing Act was within the legislative- 
competence of the Legislature of the then State of Bombay, and that it fell 
within the ambit of entry 10 of List III. The power to make that law is re- 
ferrable to art. 246(2) of the Constitution which confers the power upon the 
Legislature of any State to make laws with respect to any of the matters enn- 
merated in List III in the Seventh Schedule. Once, therefore, the legislation 
clearly falls within the ambit of the power conferred by the Constitution up- 
on the Legislature it: would require a clear provision to show that it is taken 
out of that power. It was ruled long ago in the leading case of The Queen v. 
Burah,'® at p. 193 that 


“The Indian Legislature hag powers expressly limited by the Act of the Imperial Parliament 
which created it, and it can, of course, do nothing beyond the limits which cireumacribe these 
powers,” 


But the Privy Council hastened to add 


“But, when acting within those limits, itis notin any songe an agent or delegate of the 
Imperial Parliament, but has, and was intended to havo, plenary powers of legislation, as 
large, and of the same nature, as those of Parliament itself, The established Courts of Justico, 
when a question arises whether the prescribed limita have been exceeded, must of nocessity 
determine that question ; and the only way in which they can properly do so, is by looking 
to the terms of the instrument by which, affirmatively, the legislative powers were created, 
and by which, negatively, they are restricted. If what has been dono is legislation, within 
the genoral scope of the affirmative words which give the power, and if it violates no expresa 
condition or restriction by which that power is limited (in which category would, of course, be 
included any Act of the Imperial Parliament at variance with it), it is not for any Court of 
Justice to inquire further, or to enlarge constructively those conditions and restrictions. ” 


Therefore, in so far as we have found that the enactment was within the 
legislative competence of the State Legislature, it is not for us to enlarge con- 
structively any of the conditions or restrictions upon that power. Next we 
are of opinion that if the State Legislature had the power to enact a law re- 
lating to trust it must have the power to repeal a law relating to that trust. 
Unless the power to legislate which is expressly conferred by art. 246 read 
with the relevant entry in the Legislative List is controlled or restricted by 
any express provision, the power of repeal would be implicit. It seems to us 
almost axiomatic that if a Legislature within its own sovereign sphere is con- 
ferred powers of legislation on a particular subject implicit in those powers 
_ would be the power to repeal the same legislation. 

But the further question that has been raised here is that the legislation 
which is repealed is not the legislation of that Legislature which has repealed 
it. It was the legislation of the then Governor General in Council which was 
the Central Legislative Authority and so we turn to examine whether there is 
to be found in any of the provisions of the Constitution such a power of re- 
peal bearing in mind the principle to which we have just adverted that even 
in a Federal Constitution the Legislature of a Staie acting within the sphere 
of its own power is sovereign and secondly that any limitations of legislative 
powers must be express (See The United Provinces v. Atiqua Begum‘? and 
Bhola Prasad v. The King-Emperor’® and even after the Constitution the same 
view taken in Maharaj Umeg Singh v. The State of Bombay.'2) 

The provision analogous to art. 254 in the Government of India Act was, as 
pointed out by the Supreme Court, s. 107(2) of the Government of India Act. 

16 (1878) L.R. 6 I.A. 178. 19 [1955] 2 S.O.R. 164, at p. 179, s.c, 57 


17 [1940] F.O.R. 110, at p. 130. Bom. L.R. 709. 
18 [1942] F.C.R. 17, at p. 27. 
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Sub-section (2) of s. 107 of the Government of India Act provided that, 

“ Where a Provincial law with respect to one of the matters enumerated in“the-Conourrent 

Logislative List contains any provision repugnant to the provisions of an earlier Dominion law 
or an existing law with respect to thet matter, then, if the Provincial law, having been reserved 
for the consideration of the Governor-General has received the assent of the Governor-General, 
the Provincial law shall in that Province prevail, but nevertheless the Dominion Legislature 
may at any time enact further logislation with respect to the same matter, ” 
The concluding words ‘‘nevertheless the Dominion Legislature may at any 
time enact further legislation with respect to the same matter’’ would, in our 
opinion, clearly include a provision repealing the previous legislation. This 
conclusion is further strengthened by a consideration of s, 292 of the Govern- 
ment of India Act, 1935, which is an analogous provision to art. 372 of the 
Constitution. It says that notwithstanding the repeal of the Government of 
India Act all the laws in force in British India immediately before the com- 
mencement of the Government of India Act ‘‘shall continue in force in 
British India until altered or repealed or amended by a competent Legislature 
or other competent authority”. That again shows that the Legislature under 
the Government of India Act had the same power. A consideration of the 
analogous provisions under the Constitution of arts. 254(2), 872(2) and 
(3)(b) and 392 leads to the same conclusion. No doubt the proviso to art. 
254(2) expressly refers to the power of Parliament of enacting at any time 
any law with respect to any matter referred to in sub-arts. (J) and 
(2) including a law adding to, amending, varying or repealing the law so 
made by the Legislature of the State, but the language of the proviso is 
significant. It does not say that Parliament shall have the power to repeal, 
amend, add to, or vary a law so made but what it says is that ‘‘nothing in 
this clause shall prevent Parliament from enacting such legislation”. In 
other words the proviso assumes that Parliament has the power and by way 
of abundant caution declares that nothing in cl. (2) shall prevent Parlia- 
ment from enacting such a law. Therefore, first of all the proviso does not 
confer any power on Parliament at all to add to, amend, vary or repeal a law. 
It is in marked contrast to the language of art. 245(J) which says that 
“Subject to the provisions of this Constitution, Parliament may make laws for 
the whole or any part of the territory of India’. Here the conferment of 
the power by the Constitution is clear whereas the proviso to art. 254(2) 
couched in negative language, presupposes that the power is inherent in Parlia- 
ment and so says that ‘‘nothing in this clause shall prevent Parliament from 
enacting at any time any law...’’. Therefore, Mr. Peerbhoy is not right when 
he suggests that because of this express power conferred upon Parliament it 
must be assumed that a similar power is necessary for a State Legislature to 
enact a law repealing an enactment not passed by it. 

Further a consideration of art. 372(/) and (2) which deal with the subject 
of ‘‘continuance in force of laws existing on the date of the Constitution’’, 
which as we have already pointed out is analogous to s. 292 of-the Govern- 
ment of India Act, puts the matter beyond any controversy. Article 372(1) 
says: 
i “ Notwithstanding the repeal by this Constitution of the enactments referred to in article 
895 but subject to the other provisions of this Constitution, all the law in force in the territory 
of India immediately before the commencement of this Constitution shall continue in force 
therein until altered or repealed or amended by a competent Legislature or other competent 
authority, ” 

Here again the power of repeal is assumed and all that is provided for is the 
necessary qualification namely the competence of the Legislature to enact a 
law. We cannot, therefore, accede to the contention that the power to enact 
and the power to repeal must be separately conferred on a Legislature. No- 
where have the two powers been separated from each other so far as the Con- 
stitution is concerned. Sub-article (2) of art. 372 deals with the power of 
the President to make laws in order to bring the provisions of any 
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law in force in the territory of India into accord with the provisions of 
the Constitution and the power of the President is stated in these words, “the 
President may by order make such adaptations and modifications of such law, 
whether by way of repeal or amendment, as may be necessary or expedient’’. 
Here again, the power of repeal is shown to be included in the power to make 
the adaptations aud modifications. Sub-article (3)(b) of art. 372 provides 
that 

“ Nothing in clause (2) shall be deemed.., ` 

(b) to prevent any competent Legislature or other competent authority from repesling 
or amending any law adapted or modified by the President under the said clause.” i 
This is a power analogous to the power conferred in the proviso to art. 254(2) 
and the language is once again in the negative i.e. it says that ‘‘nothing shall 
be deemed to prevent any competent Legislature’’ (which incidentally would 
include a State Legislature) from repealing or amending any law. The power 
to repeal in the State Legislature, therefore, is again assumed as inherent. 

In answer to these contentions founded upon ‘the provisions of art. 372, 
Mr. Peerbhoy pointed out that in sub-art. (Z) the power is ‘‘subject to the 
other provisions of this Constitution’’ and he, therefore, urged that art. 372 
would be governed or controlled by art. 254 and by the proviso to sub-art. (2) 
of art. 254, in which case it would not advance the argument any further. 
Dealing with this very clause of art. 372 of the Constitution the Supreme 
Court held in 8. I. Corpn. (P) Ltd. v. Secy., Board of Revenie,®° at p. 214, 
that 

“The words ‘ subject to the other provisions of the Consitution’ should, therefore, be given 
a reasonable interpretation, an interpretation which would carry out the intention of the makers 
of the Constitution and also which is in accord with the constitutional practice in such matters, 
The article posits the continuation of pre-existing laws made by a competent authority not- 
withstanding the repeal of Art, 295; and the expression ‘ other’ in the article can only apply 
to provisions other than those dealing with legislative competence... a pre-Constitution law 
made by & competent authority, though it has lost its legislative competency under the Consti- 
tution, shall continue in force, provided tho law does not contravene the ‘other provisions’ of 
the Constitution. ” : 


In view of this clear pronouncement of the Supreme Court, art. 254 which deals 
with the subject of legislative competency cannot be held to control art. 372, 
in spite of the use of the expression in that article of the words ‘‘subject. to 
the other provisions of the Constitution’’. . ` 

We have pointed to these provisions of the Constitution to show that it is 
not essential that an express power of repeal should be conferred upon a 
Legislature even if it be the repeal of a legislation passed by another Legisla- 
ture, but obviously so long as the remarks of the Supreme Court in Zaver- 
bhai’s case stand, they would be binding upon us, even if they be obiter 
dicta. The learned single Judge, however, has held that these remarks were 
mere casual observations and not binding upon him and it is in connection 
with that finding that we have ventured to refer to the several provisions of 
tbe Constitution. . i 

The finding of the learned single Judge that the remarks in Zaverbhas’s case 
were mere casual observations was, however, strongly attacked by Mr. Peer- 
bhoy. Zaverbhas’s case was not a case where the proviso to art. 254(2) was 
applicable and there was no question of repeal involved in that cage. The 
case arose out of two different enactments. A Central Act had prescribed a 
punishment of three years’ imprisonment for an offence under s. 7 of the 
Essential Supplies (Temporary Powers) Act, The then State of Bombay con- 
sidered that the maximum punishment of three years provided by that section 
was not adequate for offences under the Act and with a view to enhancing the 
punishment prescribed enacted the Bombay Act XXXVI of 1947. The ques- 
tion before the Court was, which was the Act which was to prevail. It -was 


20 [1964] A.I.R. 8.C, 207. 
B.L.R.—24 


370 THE BOMBAY LAW REPORTER, [VoL, LXIX. 


argued that the particular section of the Bombay Act was plainly repugnant 
to s. 7(1) of the Essential Supplies (Temporary Powers) Act. It will be seen, 
therefore, that it was a case falling within art. 254(2) of the Constitution and 
no question of the applicability of the proviso to that sub-article ever arose. 
In considering the provisions of art. 254 the Supreme Court referred to 
s. 107(2) of the Government of India Act which it observed was analogous. 
They called it a reproduction. Mr. Justice Venkatarama Ayyar then referred 
to the case of Attorney-General for Ontario v. Attorney-General for the 
Dominion and indicated that that case was an authority for the proposition 
that though a law enacted by the Parliament of Canada and within its com- 
petence would over-ride Provincial legislation covering the same field, the 
Dominion Parliament had no authority conferred upon it under the Constitu- 
tion to enact a statute repealing directly any Provincial statute. The learned 
Judge also referred to the proviso to art. 254(2) and observed that acting 
under the proviso to art. 254(2) Parliament can repeal a State law, but where 
it does not expressly do so, even then, the State law will be void under that 
provision if it conflicts with a later ‘‘law with respect to the same matter’’ 
that may be enacted by Parliament. It is clear that the Supreme Court was 
not concerned in that case with legislation in the concurrent field. The ques- 
tion was of repugnanecy between a Central law and a State law. The remarks, 
therefore, were not necessary for the decision of the question before the 
Supreme Court. 

As to what constitutes a mere casual observation or an obiter dictum in a 
decision, has been indicated in a Full Bench decision of this Court in Katkhus- 
roo Phirozshah v. State of Bombay.2’ Chief Justice Chagla put the distinc- 
tion thus (p. 28): 

“ We have had occasion recently to point out (Mohandas v. Sattanathan?®) that we must 
show the same respect for an obtter dictum of the Supreme Court as we used to show to the obiter 
dictum of the Privy Counoil. Judicial discipline undoubtedly requires it, But we also pointed 
out what are the obiter dicta which require to be followed by the High Courts in India. Any 
considered opinion by the Supreme Court, even on a point which does not strictly arise for decision, 
must be accepted by the High Courts as laying down 6 statement of law which must be followed, 
But with great reépect to the Supreme Court, we do not read this particular observation as 
laying down that the views of the Supreme Court, expressed with grept emphasis and after due 
deliberation, have been set aside by a passing casual observation that art. 19 (1) (f) applied 
to the facts of that cage,” 

In the earlier case to which reference was made, the same learned Judge de- 
fined what was an obiter dictum as follows (p. 1160): 

“ But the question still remains as to what is an obier dictum given expression to by the 
Supreme Court which is binding upon the Courts in India. Now, an obiter dictum is an expression 
of opinion on a point which is not necessary for the decision of a case. This very definition 
draws a clear distinction between a point which is necessary for the determination of a case and 
a point which is not necessary for the determination of the case. But in both cases points must 
arise for the determination of the tribunal.” 

Mr. Peerbhoy relied upon a decision of a learned single Judge of the Allaha- 
bad High Court in Union of India v. Frm Ram Gopal,?3 to urge that there 
can be no such distinction between a casual observation and an obiter dictum of 
the Supreme Court and that every statement in a decision of the Supreme Court 
would be of equal authority. We need not go into the reasons which impelled 
the decision of the learned Single Judge. Suffice it to say that we are ordi- 
narily bound to follow the two decisions of this Court. Moreover the decision 
of the Allahabad High Court is not binding upon us. 

The learned Advocate General did also advance a considerable argument to 
suggest that the observations in Zaverbhat’s case, which we have quoted above, 
were per incuriam and for that reason we should not follow them. He pointed 


21 (1954) 57 Bom. L,R. 24, ¥.B. 23 [1960] A.I.R. All. 672, at p. 690, para, 
22 (1954) 56 Bom. L.R. 1156, 25. 
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out that the reference to the case of Attorney General for Ontario v. Attorney 
General for the Dominion, was incorrect. That case he urged was not a case 
of legislation falling within the concurrent field at all. It arose under 
ss. 91 and 92 of the British North America Act, 1897, which dealt 
with the general power of legislation conferred upon the Dominion 
Parliament and the power of the Provincial Legislature under s. 92. So far 
as the concurrent field of legislation is concerned, there was no provision in the 
British North America Act except in s. 95 and that section dealt with only 
two subjects which were not relevant to the decision in that case. Therefore, 
the Ontario case was not at all concerned with the concurrent field of legisla- 
tion and reference to it in a case where the concurrent field of legislation was 
involved was inappropriate. . 

Thus the Supreme Court regarded the case as seen from the following re- 
marks:—‘‘concerning a law enacted by the Parliament of Canada within its 
competence would over-ride Provincial legislation covering the same field’’. 
The remarks suggest that it was a decision in a concurrent field of legislation, 
which was not the case. On this ground the learned Advocate General sug- 
gested that the remarks in Zaverbhat’s case should be held to be per incuriam. 
‘We do not think, however, that we need go into that question. It is sufficient 
for our purpose to show that the remarks which we have reproduced were 
mere casual observations not binding on us. In that view we have already re- 
ferred to the relevant provisions of the Constitution from which we infer that 
a power of repeal is implicit in a power to legislate on one and the same sub- 
ject and so long as the particular Legislature remains within the ambit of its 
legislative power and has legislative competence, it is immaterial that its legis- 
lation has the effect of repealing the legislation of another Legislature. 

We may also refer to a recent decision of the Supreme Court in M/s. Ram 
Krishna v. Janpad Sabha,?4 where a tax legislation was repealed after the 
commencement of the Government of India Act, 1935, and while s. 143 declared 
that ‘‘the tax may continue to be levied,’’ there was no express power of re- 
peal. The Supreme Court referred once again to the Ontario case and used 
it to construe the relevant provision namely s. 143(2) of the Government of 
India Act. Dealing with the argument that the power to levy a tax does not 
give a power to repeal the legislation, the Supreme Court held at page 1079, 
para. 14 as under: 

“It must however be observed that merely because the legislature is empowered unde 
thie entry to constitute local authorities and vest them with powers and jurisdiction it would 
not follow that these local bodies could be vested with authority to levy any and every tax 
for the purpose of raising revenue for the purposes of local administration. They could be 
validly authorised to raise only those taxes which the province could raise under and by virtue 
of the relevant entries in the Provincial Legislative List. This is on the principle that the 
Province could not authorise local bodies created by it to impose taxes which it itself could not 
directly levy for the purposes of the Provincial Government, Now comes the question whether 
the Provincial Legislature was competent, by legislation, to discontinue the levy of the tax 
by effecting a repeal of the taxing provision contained in the Local Self-Government Act of 1920, 
There is no Goubt that the general principle is that the power of a legislative body to repeal a 
law is co-extensive with its power to enact such a law, as would be seen from the following 
passage in the judgment by Lord Watson in Attorney-General for Ontario v. Atiorney-General 
for the Dominion, at page 366 : , 

“Neither the Parliament of Canada nor the provincial legislatures have authority to 
repeal statutes which they could not directly enact.” 

But obviously its application in particular instances would be controlled by express constitutional 
provision modifying the same. We have such a provision in the cage on hand in s. 143 (2) 
of the Government of India Act, 1935. In the context the relevant words of the sub-section 
could only mean ‘may continue to be levied if so desired by the Provincial Legislature ’ 
which is indicated by or ia implicit in the use of the expression ‘may’ in the clause ‘may be 
continued until provision to the contrary is made by the Federal Legislature’, ” 

24 [1962] A.I.R. S.C. 1073. 
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In accordance with this view the Supreme Court construed the words ‘‘may 
continue to be levied” occurring in s. 143(2) of the Government of India Act 
to justify the repeal of that legislation. 

It seems to us further that it can hardly be doubted that a power to legis- 
late would imply a power to amend that legislation and to that extent every 
amendment made to a legislation does in some measure repeal the previous 
legislation yet it can hardly be said that the Legislature which is given power 
to legislate cannot amend its own legislation. That again would show that 
the power to repeal a legislation is implicit in the power to enact itself. 

The Supreme Court considered this position in State of Orissa v. M. A. 
Tulloch & Co.*© and pointed out that the entire theory underlying implied 
repeals is that there is no need for the later enactment to state 
in express terms that an earlier enactment has been repealed by 
using any particular' set of words or form of drafting but that if 
the legislative intent to supersede the’ earlier law is manifested by the enact- 
ment of provisions indicating a supersession of an earlier law then there is in 
law a repeal notwithstanding the absence of the word ‘‘repeal’’ in the later 
statute. If the legislative intent to supersede the earlier law is the basis up- 
on which the doctrine of implied repeal is founded a legislation without 
stating in express terms that it is repealing another enactment can achieve 
that object. If the Legislature by passing positive legislation can impliedly 
repeal another legislation it is not necessary for them to have an express power 
to repeal. If a Legislature, acting within the scope of its legislative compet- 
ence, can impliedly repeal another piece of legislation would it make any differ- 
ence that the legislation repealed was not made by itself? In principle it 
seems to us that it would not. If we were to confine the power of a Legisla- 
ture acting within its competence to repealing impliedly only legislation which 
hag been passed by itself we would in effect be cutting down its legislative com- 
petence itself which we cannot do. In our opinion, therefore, the proviso to 
art. 254(2) does not show that the State Legislature in order to repeal the 
legislation passed by another Legislature even though it be a central legisla- 
tion, must have an express power of repeal conferred upon it. So long as it 
acts within the sphere of its legislative competence it may repeal or affect an- 
other statute not made by itself. The legislation before us namely the Re- 
pealing Act was therefore not lacking in legislative competence in any - way. 
We accept in this respect the finding of the learned single Judge. We hold 
that the Sir Currimbhoy Ebrahim Baronetcy (Repeal and Distribution of 
Trust Properties) Act, 1959, is not ulira vires of either art. 14 or art. 19 or 
art. 31 of the Constitution and that it was a piece of legislation enacted ‘by 
a Legislature competent to do so and within the ambit of its powers. 

Then we turn to points raised in these appeals other than Constitutional. 
We have already referred to the provisions of ss. 3 and 4 of the Repealing 
Act. These sections completely did away with the trusts created by the Baro- 
netey Act and the Corporation established thereunder. Under s. 3(a) the 
trusts, powers, provisions, declarations and purposes by and in that Act de- 
clared and expressed were revoked and extinguished. The Corporation was 
dissolved and it was declared ‘‘shall cease to function’’. The Trustees, it was 
declared ‘‘shall cease to hold office as such Trustees’... By these provisions, 
the provisions of the Baronetcy Act were in substance put an end to. Then 
the Repealing Act made provisions for the future. Clause (c) of s. 3 provid- 
ed that the immoveable properties shall vest in the Official Trustee and that 
‘the moneys, investments, securities or other movable property shall stand trans- 
ferred and be handed over to him. It also provided that the Official Trustee 
‘shall hold and stand possessed of the same for the purposes and with and sub- 
‘ject tó the powers and provisions hereinafter expressed. Now upto this stage, 
nothing more was done by the Repealing Act than to destroy the rights and 
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liabilities created under the Baronetcy Act, but the trust properties: remained 
‘and they were directed to be held by the Official Trustee for‘ certain purposes. 
Curiously enough those purposes are nowhere stated in the subsequent provi- 
sions of the Act. The only provision as to what is to happen in future to the 
trust property is sub-s. (J) of s. 4 and all that it says is that the Official 
Trustee shall take possession or charge of the trust properties, (which is a re- 
petition of the concluding words of s. 38(c) ), make an inventory thereof and 
hold the trust properties upon trust to distribute the same ‘‘amongst the per- 
sons rightfully entitled thereto according to law’’. No words that we have 
come across in recent legislation have caused more difficulty than those words 
in this legislation, for instead of specifying any positive intent the Legisla- 
ture has virtually said nothing except that the Courts should find out who are 
ne persons rightfully entitled according to law, and give the property to 
them. ; 

It is on the basis of these words in s. 4(7) that the trust properties are now 
being claimed exclusively for himself by Mohamedbhoy, the Fourth Baronet as 
well as by each one of the thirty other claimants before the Official Trustee. 
In view of the fact that the beneficial interest of the Fourth Baronet has 
vested in the Custodian of Evacuee Property, the Custodian on his part claims 
the entire property including the corpus of the trust properties, for it is his 
contention that by virtue of certain notifications under the Administration of 
Evacuee Property Act the entire property now vests in him, That is the sub- 
ject-matter of Appeal No. 34 of 1963. ; 

The claims of the several claimants who have been held by the learned single 
Judge to have been heirs of the first Baronet under the Muslim, Personal Law 
is based upon the equitable doctrine of resulting trust. It was contended on 
their behalf before the learned single Judge and accepted by him that upon 
the extinguishment of the trusts by the Repealing Act and the dissolution of 
the Corporation, the properties must be held to revert to the origina] settlor 
viz. the First Baronet. Before us all the parties including claimants Nos. 6, 
7 and 8 as well as the Custodian have throughout argued the matter as if the 
trust created by the Baronetcy Act was a private trust created directly by the 
First Baronet himself and they have also assumed throughout that the repeal 
by the Legislature was as if it were a repeal by the settlor himself. The ques- 
tion then ig whether upon the failure of the trusts created by the Baronetcy 
Act the trust properties which the Official Trustee is holding upon trust to 
distribute amongst the persons rightfully entitled thereto according to law, 
should go by way of a resulting trust to the estate of the First Baronet or 
whether there is to be found expressed or implied any intention in the settlor 
to give away the properties to the branch in which the Baronetcy has devolved. 
A considerable part of the time taken in these appeals was taken in a discus- 
sion of the principles governing this doctrine of resulting trust and the effect 
upon that doctrine of the expression of a contrary intention by the settlor. 

The learned single Judge referred in his judgment to a passage from Scott 
on Trusts, Vol. 3, Article 411, but since it was contended by Mr. Palkhivala 
on behalf of claimant No. 30 that the entire passage in that Article of which 
the passage formed a part, was not referred, we would reproduce the entire 
passage in Article 411 to show what the principle consists in: 

“ If an owner of property transfers it inéer vivos upon a trast which fails either at tho outset 
or subsequently, and he has not indicated what disposition should be made of the property 
in the ovont of the failure of the trust, the trustee cannot retain it but will be compelled in 
oquity to restore it to the settlor, In such a case the trustee holds the property upon a resulting 
trust for the settlor., Since the trustee was not intended to have the beneficial interest, and 
since the beneficial interest was not otherwise disposed of, it reverts or results to the settlor, 
On the failure of the trust the court will put the parties tn statu quo by restoring the property 
to the settlor. If; however, the settlor properly manifested an intention that no resulting 
trust should arise in the event of the failure of the trust, it will not arise, but the property will 
be disposed of in accordance with hig intention, whether that intention is expressed in specific 
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language or not. No resulting trust arises if it appears by evidence properly admissible that 
in the event of the failure of the trust the property should be tranaferred by the trustee to a 
third person, or held upon a different trust, or that it should be retained by the trustee free of 
trust, ” 

In Article 412 the learned author has further explained the basis of a result- 
ing trust as follows (p. 2184): 

“Where an express trust fails, a resulting trust in favour of the settlor arises not because 
the settlor actually intended that it should arise but because he did not intend that the trustee 
should have the beneficial interest and did not make any other disposition of the property in 
the event that the intended trust should fail... The resulting trust is rebutted when it is shown 
that the settlor intended that in the event of the failure of the trust the property should be held 
in trust for other purposes, ” 


In Underhill’s Law of Trusts and Trustees, 11th edn., the same principle is 
explained in Article 27 at page 172, but there is a passage quoted at page 173 
from the decision of the Court of Appeal in Merchant Taylors’ Co. v. Attorney- 
General,?® which throws a great deal of light upon how this principle is ad- 
ministered in English Courts of Chancery. Lord Justice James stated the 
rule as follows: 


“ As a general rule of law, it is clear that where there is @ gift to trustees merely as trustees, 
they cannot take any benefit arising from the fact that the expressed trusts do not, whether 
originally or from any subsequent event, exhaust tho whole estate. In ordinary trusts the 
resulta are, that there is an implied trust for the donor’g heirs or representatives. In most 
cases of gifts for charitable purposes there is an implied trust for charity. 

But there is a class of cases—not confined or peculiar, ag it seems to me, to gifts to colleges, 

municipal corporations, or city guilds—in which it is a fairly moot question whether, in a gift 
of property to trustees, they take as trustees solely for the purposes of the trusts, or take subject 
only to the due execution of the specified trusts, And, in considering that question where it 
fairly arises, every surrounding circumstance, the character and position of the donor and 
donee, the more or less probability of one intention or another, the current of authorities in 
similer, or nearly similar, cases, are all matters which the Court of construction not only may, 
but must, look to for aid and guidance. ” 
The same principles are to be found stated in Lewin on Trusts, 15th edn., at 
pages 130 and 131 and in Halsbury’s Laws of England, Simonds edn., Vol. 38, at 
pages 861 and 862 in paras. 1451 and 1458. As an illustration of how a result- 
ing trust arises Underhill at page 11 gives the following illustration: 


“ A., by his will, gives property to B., in trust for C., who dies before the testator. Here the 
trust in favour of C. fails ; but, as it is obvious that the testator never intended that B. should 
have the beneficial interest in the property, equity constructs or implies a trust in favour of A,’s 
heir, or residuary devisee, or residuary legatee, as the case may require. That is an example 
of that species of ‘ constructive trust’ which is known as a ‘resulting trust,’ from the Latin 
verb resultare, to spring baok. Similarly, there is a resulting trust for the settlor where an 
express trust fails for uncertainty as, for example, because it is impossible to ascertain the 
beneficiaries, ” 

Of course, as we have shown above, the whole of this illustration is subject to 
the rule that a contrary intention, contrary to the resulting trust is not ex- 
pressed or implied. 

In Cook v. Hutchinson,27 at page 225 Lord Langdale, the Master of the 
Rolls, adopted the principles laid down by Lord Hardwicke in HUL v. The 
Bishop of London,*® with the following observations: 

“Upon this deed a question is made whether there is or is not a resulting trust to the 
grantor as to the surplus, with respect to which there is no declaration of trust; and for the 
purpose of determining that question, it is necessary to look carefully to the language of the 
deed, and to the circumstances of the particular case. In general. where an estate or fund is 
given in trust for a particular purpose, the remainder, after that purpose is satisfied, will 
result to the grantor; but that resulting trust may be rebutted even by parol evidence, and 


, 28 (1871) L.R. 6 Ch, 512, at p. 518. 28 (1737) 1 Atk, 618. 
27 (1836) 48 E.R, 222, ` i 


1966.] ZOOLFIQAR ALI V. OFFICIAL TRUSTER (0.0.J.)—Kotval C. J. 376. 


certainly cannot take effect where a contrary intention, to be collected from the whole instru- 
ment, is indicated by the grantor, The distinctions applicable to cases of this kind are pointed 
ont in the case of King v. Denison®& by Lord Eldon, who adopta the principles laid down by 
Lord Hardwicke in Hill v. The Bishop of London. The conclusion to which Lord Hardwicke 
comes is, that the question whether there is or is not a resulting trust must depend upon the 
intention of the grantor. ‘No general rule,’ he observes, ‘is to be laid down, unless where 
@ real estate is devised to be sold for payment of debts, and no more is said ; there it is clearly 
a resulting trust, but if any particular reason occurs why the testator should intend a beneficial 
nterest to the devises, there are no precedants to warrant the Court to say it shall not bea 
beneficial interest, '” 
In this particular case, the father over 80 years of age had executed a deed 
making a provision for himself during his life and for his wife and children 
after his death. He then proceeded to make a release and assignment of the 
property comprised in the deed, to his son ‘‘upon the trusts hereinafter declared 
concerning the same’’; but when he actually declared the trusts he did not 
exhaust the whole of the property and the Court held that though he did not 
exhaust the whole of the property that was an immaterial circumstance, for 
having carefully looked through the whole of the deed and considering the 
relation between the parties and the object and purport of the instrument, the 
Court came to the conclusion that the father intended to part with all bene- 
ficial interest in the property, and that he meant his son to have the benefit 
of that part of the property of which the trusts were not expressly declared. 
It may at once be admitted that the case of Cook v. Hutchinson may not be 
an authority under similar circumstances in India for in England the prin- 
ciple of advancement operates where a near relation to the settlor is concerned. 
It is equally clear that in India the principle of advancement does not operate 
and that was settled many years ago by decision of the Privy Council. Never- 
theless it seems to us that the circumstance that a person is a near relation of 
the settlor cannot wholly be ignored and that it would be one of the circum- 
stances and an important circumstance to be taken into account in the Court 
discharging its duty to find the true intent of the settlor or the testator. 

The principles, therefore, to be culled from these authorities regarding re- 
sulting trusts and an intention contrary „to resulting trust are as follows: 

(a) When a gift or a trust fails equity presumes that the donee or devisee 
is not to take the property of which he is only the legal owner, but the property 
must be held for the benefit of the settlor’s ‘‘heirs or representatives’’. 

(b) The above rule is subject to a contrary intention expressed by the 
settlor or implied from the terms of the settlement. If the intention is express 
on the face of a document, no evidence to the contrary is admissible, but, on 
the other hand, if the intention is to be implied or gathered from the surround- 
ing circumstances, then parol evidence is admissible. 

(c) The test is to see whether in a gift of property to trustees, they take 
as trustees solely for the purposes of the trusts or take subject only to the due 
execution of the specified trust. 

(d) In determining the settlor’s or testator’s intentions ‘‘every surround- 
ing circumstance, the character and position of the donor and donee, the more 
or Jess probability of one intention or another, the concurrent authorities in 
similar or nearly similar cases, are all matters which the Court of construction 
not only may, but must, look to for aid and guidance’’. 

(e) If there is a near relation such as a son or a wife who is the donee or 
devisee the presumption is that he or she takes absolutely so far as the law in 
England is concerned. In India there is no such presumption of advancement 
but the relationship of the donee or devisee to the settlor is an important cir- 
eumstance among others to be taken into account. 

[His Lordship then examined the circumstances existing in the case in the 
light of the above principles and after considering the provisions of the Repeal- 

: 28a 1 V. & B. 260. 
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ing. Act and the Will-dated October 22; 1916, left behind by the Ist Baronet, 
proceeded]. ~ i . : j rs 

Upon the facts: what is the obvious intention of the settlor in the event of 
the trusts created by the Baronetcy Act failing? In our opinion, upon these 
circumstances, there can be only one answer and that is that in the event of 
the failure of the trusts, after his life-time the trust properties should be held 
for the benefit of the Baronet for the time being and-that because that property 
was by the Act to go to each one of the heirs male of his body only he did not 
give to.the first one among them Mohameédbhoy, the Second Baronet, anything 
during his life-time. The intention contrary to a resulting trust is thus clear- 
ly manifested. } 


[His Lordship after referring to some points not germane to this report, 
proceeded]. : 


Then we turn to examine whether there is any impediment in law to our 
giving effect to this doctrine of a contrary intention. First we turn to the 
provisions of the Repealing Act to see if the Repealing Act has debarred us 
from giving effect to the doctrine or put any impediment in the way of en- 
forcing that doctrine. The only relevant provisions are ss. 8 and 4. We have 
already referred to these provisions. By cl. (a) of s. 3 the trusts, powers, pro- 
visions, declarations and purposes by and in the Baronetcy Act were revoked 
and extinguished and by cl. (b) the Corporation’ was dissolved and it ceased 
to function. Therefore, so far as the trusts and the trustees under the Baro- 
hetecy Act were concerned, they ceased to exist. Clause (c) then vested the 
trust properties in the Official Trustee who was enjoined to hold and stand 
possessed of the same ‘‘for the purposes and with and subject to the powers 
and provisions, hereinafter, expressed’. Section 4(J) no doubt gave effect to 
a new trust. It says 


`“ Ag goon as may be after the commencement of this Act the Official Trustee shall take pos- 
sossion or charge of the trust properties and make an inventory thereof and hold the trust pro- 
porties upon trust to distribute the same amongst the persons rightfully entitled thereto 
according to law...” : 


We are not concerned here with the ancillary provision as to management until 
the distribution takes place. 

. Now the trust properties referred to in this sub-section are defined as mean- 
iig all properties whether immoveable or movable of:whatever description which 
are subject to the settlement. created by the Baronetcy Act and which imme- 
diately before the commencement of the Repealing Act were vested in the Cor- 
poration. The-sub-section says that these trust properties shall be held ‘‘upon 
trust’ and the purpose is stated to be ‘‘to distribute the same amongst the 
persons rightfully entitled thereto according to law’’. What then was it that 
the Legislature had in mind when it made this provision in sub-s. (7) of s. 4? 
Obviously the Legislature did intend to create another trust. It seems to us 
that there is no escape from the words ‘‘hold the trust properties upon trust 
to distribute the-same....’’ -A trust was intended to be created pro tem 
though much argument was advanced to the contrary. Mr. Palkhivala urged 
that it was only for the purposes of distribution. We were not told how 
nonetheless it ceased to be a trust. The purpose may be ephemeral or tempo- 
rary, that is to say until the properties are distributed or it may be permanent, 
but that seems to us hardly material upon the question whether there is a 
trust or not. We have no doubt that by s. 4(/) the Legislature created a new 
trust. In terms the sub-section says so. 

_ Then the question is does this provision of the legislation preclude the appli- 
cation of the doctrine of resulting trust or of an intention contrary to a result- 
ing trast? Normally, if the Legislature had made provision or indicated its 
intention as to how the property was to be distributed or was to devolve, we 
may have considered’ that that was an indication that the doctrine should not 
apply. But the Legislature has made absolutely no provision and not indi- 
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cated its mind in the slightest degree as to how the property should be distri- 
buted. All that it says is ‘‘ distribute the property amongst the persons right- 
fully entitled thereto according to law’’. Therefore, it seems to us that although 
a new trust came into being and was created by the Legislature the purpose of 
the trust is so stated as not to preclude the application of the doctrine of re- 
sulting trust or the doctrine of an intention contrary to a resulting trust. We 
do not think that there is any impediment to the application of the doctrine so 
far as the Repealing Act is concerned. 

Then we turn to consider Whether there is anything in any other law pre- 
venting the application of the doctrine., In the several arguments that were 
advanced in opposition, two provisions of law were referred to viz. ss. 83 and 
94 of the Indian Trusts Act. The principal argument in this respect was ad- 
vanced by Mr. Bhabha supported by Mr. Pandya and Mr. M. M. Zaveri. The 
argument is that either s. 88 or s. 94 applies to this case and that, therefore, 
the Legislature having crystallised the doctrine of resulting trust or an inten- 
tion contrary to a resulting trust in the statute, itself, the Courts are preclud- 
ed from giving effect to the general doctrine as we have stated it above. Section 
88 runs as follows: 

“ Where a trust is incapable of being executed, or where the trust is completely executed 

without exhausting the trust-property, the trustee, in the absence of a direction to the contrary, 
must hold the trust-property, or so much thereof as is unexhausted for the benefit of the author 
of the trust or his legal representative.” 
Two conditions are stated in the opening clause of the section which are con- 
ditions without which the section would become inapplicable. They are (a) 
where the trust is incapable of being executed or (b) where the trust is 
completely executed without exhausting the trust property. Now what are 
the circumstances here? The trusts created by the Baronetcy Act were com- 
pletely revoked and extinguished, and the Corporation which held the trust 
properties was dissolved. In lieu of that trust which was extinguished and 
dissolved a new trust came into being with the avowed object of distributing 
the trust properties amongst ‘‘the persons rightfully entitled thereto according 
to law”. Can it be said then that this-was a case where ‘‘a trust is incapable 
of being executed’’? Hither the first trust was completely extinguished or 
dissolved and a new trust was created in its place or the old trust continued 
in the guise of the new. In either case it seems to us hardly a case of incapa- 
bility of the trust being executed or a trust being completely executed. It 
must also be noticed here that s. 3(c) says that the immoveable property shall 
vest in the Official Trustee upon the revocation of the trusts by s. 3(a) and the 
movable property ‘‘shall stand transferred to’’ the Official Trustee who shall 
hold and stand possessed of it for the purposes of the new trust mentioned in 
s. 4(1). The language used jis ‘‘shall vest’’ and ‘‘shall stand transferred to”? 
—thus showing that there is no gap or time lag between the revocation and 
extinguishment of the old trust and the creation of the new trust with the 
object of distribution. It can hardly be said that under these circumstances 
the Baronetey trust became ‘‘incapable of execution’’ or was completely exe- 
euted without exhausting the trust property. The present is a unique case 
where a trust is being revoked and extinguished by a statute which at the 
same time statutorily creates a new trust with a different mode of distribution. 
The draftsman of s. 83 would, we are sure, have been surprised if he were told 
that he had provided for a case like this. 

The several ways in which a trust is extinguished are indicated in s. 77 and 
the cases are (a) where its purpose is completely fulfilled, (b) where its pur- 
pose becomes unlawful, (c) where the fulfilment of its purpose becomes im- 
possible and (d) where the trust being revocable is expressly revoked. The 
first three clauses cannot apply to the present case, but it was urged that this 
was.a case where the trust being revocable is expressly revoked. We have already 
shown that the provisions of ss. 3 and 4 of the Repealing Act are’ peculiar; 
possibly if such provisions have been made by a deed of private settlement it 
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would have been inoperative and of no effect, for the purposes of the trust 
newly. created under s. 4(/) seem to be utterly vague ‘and uncertain, but apart 
from that, the trust properties under the Baronetcy Act were unprovided for 
after the revocation and extinguishment of the trust and the dissolution of the 
Corporation and s. 4(/) immediately vested them in the Official Trustee upon 
trust. The second trust undoubtedly has not become incapable of being exe- 
cuted nor, it seems to us, in spite of the revocation of the first trust can that 
trust be said to be incapable of being executed. The illustrations to s. 83 in- 
dicate what is the import of the conditions laid down in the opening clause of 
s. 83 and the illustrations are eloguent. They are as follows: A conveys certain 
land to B (1) upon trust and no trust is declared; (2) upon trust to be there- 
after declared and no such declaration is ever made; (3) upon trusts that are 
too vague to be executed; (4) upon trusts that become incapable of taking 
effect; (5) in trust for ‘‘C’’ and ‘‘C’’ renounces his interest under the trust. 
It was urged by Mr. Bhabha that the fourth illustration covers the present 
ease. The fourth illustration does not, however, make clear what is the mean- 
ing of the words ‘‘incapable of being executed’’ except to show that it is 
incapable of taking effect. In our opinion the meaning is that the trust is 
there but is incapable of taking effect, i.e. the trust subsists but its purpose 
has failed, but surely such a case cannot be approximated with a case such as 
we have here where s. 3(a) provides that the trusts, powers, provisions, decla- 
rations and purposes by and in that Act declared and expressed shall be and 
are hereby revoked and extinguished. The first clause of s. 77 cannot be ful- 
filled in a case like the present. It contemplates a case where the trust is 
completely executed. That obviously has not happened in the present case. 
On the contrary, the trust was presumably extinguished and revoked without 
its purpose being completely fulfilled and so to say merged in a new trust. 

Moreover it seems to us that even assuming that s. 83 is applicable, the sec- 
tion only refers to a particular case under particular circumstances and it can- 
not displace the application of the doctrine governing the intention contrary 
to a resulting trust. The Chapter in which it occurs, viz. Chapter IX, itself 
says that it deals with the subject ‘‘Of certain Obligations in the Nature of 
Trusts’? and does not deal exhaustively with each variety of obligation in the 
nature of trusts which can arise under different circumstances. The case does 
not directly fall under s. 83 and therefore we do not think that the doctrine 
of an intention contrary to resulting trust cannot apply 

Reliance was placed in this connection on a decision of this Court in Dwar- 
kadas Damodar v. Dwarkadas Shamji,?9 and particularly upon the remark of 
Scott C.J. at page 347 that ‘‘The law as to what are known in ordinary legal 
language as ‘resulting trusts’ is stated in section 83 of the Indian Trusts Act” 
and it was urged that that is the authority for the view that the English 
doctrines of » resulting trust and a contrary intention cannot apply in India 
and that we are governed only by the provisions of s. 83. Dwarkadas’s case, 
in our opinion, is distinguishable. In that case the daughter of the settlor was 
the sole heir of the settlor and it was held that she was also the sole beneficiary 
capable of taking under the settlement. Therefore her life interest under the 
settlement merged in her reversion on the principle that (p. 350) 

“|. whenever a greater estate and a less coincide and meet in one and the same person - with- 
out any intermediate estate, the less is immediately annihilated; or, in the law phrase, is 
said to be merged, that is, sunk or drowned, in the greater, ” 

Section 83, therefore, was not applied and it was not a case falling under that 
section. f 
Then we turn to s. 94. It runs as follows: 

“ In any case not coming within the scope of any of the preceding seotions, where there is 

no trust, but the person having possession of property has not the whole beneficial interest 


29 (1915) I.L.R, 40 Bom, 341, 3.0, 17, Bom. L.R. 938. 
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therein, he must hold the property for the benefit of the persona: having such interest, or the 
residue thereof (as the case may be), to the extent necessary to satisfy their just demands. ” 
The phrase in this section ‘‘where there is no trust’’ invited considerable com- 
ment from either side. Ori one side it was urged that it includes a case where 
there was a trust, but it was revoked under the power of revocation as in the 
present case, On the other hand, it was urged that s. 94 contemplates a class 
of cases where there is no trust ab initio and in support of this contention were 
pressed the illustrations appended to this section. Illustration (a) it was said 
shows a dase where the trust from its very inception was illegal and, therefore, 
there was no trust. Illustration (b) is a case of the creation of a trust by mis- 
take and obviously where there is a mistake it is as if a trust is nonest. 
Illustration (c) in terms refers to a void gift. It is urged that it is in cases 
similar to those that ‘are shown in the illustrations which alone come under the 
phrase ‘‘where there is no trust”. On the other side it is argued that even if a 
ee ‘trust has come into being and is revoked, the case would also fall under 
8. 94, 


While there is much plausibility in the argument that it refers to the case 
where the trust from the very inception was illegal in view of the illustration 
pointed out, we do not think that we need examine these rival contentions for 
even assuming that the opening clause of s. 94 applies to the present case, s. 94 
does not assist anyone in solving the problem before us which is whether the 
doctrine of a resulting trust and contrary intention apply. As we have said, 
s. 4(7) of the Repealing Act merely says ‘‘to distribute the property amongst 
the persons rightfully entitled thereto according to law’’. Section 94 does not 
assist us in finding out who are the persons ‘‘rightfully entitled according to 
law’’.. All that it says is that if the conditions in the opening clause are fulfil- 
ed, the person holding the property ‘‘must hold the property for the benefit 
of the persons having such interest, or the residue thereof to the extent neces- 
sary to satisfy their just demands’’. The question, therefore, who are the per- 
sons having such interest or the residue thereof to the extent necesary to satisfy 
their just demands, still remains to be determined and to that extent, we think 
that s. 94 does not carry the case any further than s. 4(/) of the Repealing 
Act. In that view it is not necessary to consider s. 94 in greater detail. We 
do not think that there is any impediment to the application of the doctrine of 
resulting trust and of an intention contrary to a resulting trust so far as the 
provisions of law are concerned. 

Then we turn to consider certain arguments advanced by Mr. Palkhivala. On 
the application of the doctrines he urged that the doctrine postulates certain 
fundamental conditions and in the absence of those conditions the doctrine can- 
not be invoked. He did not rely upon s. 83 or any other provision of the 
Trust Act. The argument runs as follows :— 

That the doctrine of a resulting trust or the doctrine of an intention con- 
trary to a resulting trust is by itself never the foundation of a right or title. 
A resulting trust is unheard of where a trust is completely abolished or as in 
the present case is revoked and extinguished, for both the legal and equitable 
interests are terminated thereby. Section 3 of the Repealing Act repeals the 
Baronetcy Act altogether and says that in consequence the trusts are revoked 
and extinguished. Even the trustees are made to cease to function. There- 
fore the doctrine cannot create any title in anyone, though it may be used by 
a party to defend a title already inherent in him or to prevent a title pass- 
ing which inheres in him. Mr. Palkhivala urged that all the cases show that 
whenever the doctrine was applied the settlement or trust was subsisting and 
the idea was that the erstwhile right or presumed right was augmented. So 
far as the fourth Baronet is concerned, he is by virtue of the revocation and 
extinction of the trusts in his favour a complete stranger and has no right or 
title inherent in him and that, therefore, he is not a person who could claim 
the property by virtue of the doctrine of an intention contrary to a result- 
ing trust. He referred to the same passages to which we have referred in 
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Lewin on Trusts, Scott on Trusts and Halsbury’s Laws of England, Simonds 
edition and suggested for our acceptance four propositions as follows: i 

1. The claim on the basis of a contrary intention can only be founded up- 
on an effective and independent title or rigbt based on a subsisting Wil, 
settlement or other conveyance. 

2. The rule of contrary intention can in no event give the claimant any 
higher title than what he would have if there had been an express provision 
(in the present case in the Baronetey Act). 

3. The beneficiary under a wholly revoked settlement can in no case claim 
on the ground of a contrary intention because that would be tantamount to 
rendering the revocation at least partly nugatory. In the present case it would 
be tantamount to superseding legislation. 

4. If the passing of the Repealing Act in the life time of the first Baronet 
would have given rise to a resulting trust the position can be no different be- 
cause the Repealing Act was passed after his death. 

We are unable to accept these contentions. We have already indicated what 
in our opinion is a true scope of the doctrine. In the passage from Scott on 
Trusts in Article 411 it is clearly stated that the doctrines are not two sepa- 
rate doctrines but two aspects of one and the same doctrine namely that where 
a trust fails one must find what was the intention of the settlor or the pre- 
sumed intention, if no intention be manifest upon the document. The passage 
which we have quoted from the judgment of Lord Justice James in Merchant 
Taylors’ Co. v. Attorney General, at page 518, shows that this intention can 
be gathered from all the circumstances. What the learned Judge stated will 
bear reproduction 

“ And, in considering that question where it fairly arises, every surrounding circumstance, 

the character and position of the donor and donee, the more or less probability of one intention 
or another, the current of authorities in similar, or nearly similer cases, are all matters which 
the Court of construction not only may, but must, look to for aid and guidance.” 
There is no scope for postulating that a title or right must co-exist in the 
person claiming under this rule before he can claim under the doctrine. It 
may be that in several of the cases which arose in England where this doc- 
trine was applied, the claimant had a right or title in himself upon the cir- 
cumstances of those cases, but the doctrine as stated in the authorities, does 
not, in our opinion, require any such pre-existing right or title in the claimant. 
Secondly, the argument that the Fourth Baronet is a third person ie. a person 
who has no right or title whatsoever is clearly negatived by the passage from 
Seott on Trusts, which we have already reproduced. The last sentence of 
that passage expressly and in terms refers to a third person as follows: 

“ No resulting trust arises if it appears by evidence properly admissible that in the event 
of the failure of the trust the property should be transferred by tho trustee to a third person 
or held upon a different trust, or that it should be retained by the trustee free of trust. ” 
Obviously, this ‘third person” is a person unconnected with any right or 
title. No authority was cited for the proposition that some pre-existing right 
or title must be inherent in the claimant as a necessary pre-condition to his 
claiming the application of the doctrine, but all that was urged was that that 
was the position upon the facts of the cases decided in England. 

The case in hand is probably unique in the annals of trusts. We asked 
Mr. Palkhivala and he was not in a position to show us that even in England 
a trust such as this was ever revoked by an enactment by Parliament and 
much less that the extraordinary and difficult provisions of ss. 3 and 4 were 
ever made. We do not think, therefore, that the doctrine which we have 
set forth above will not apply to this case simply because the trusts have been 
revoked and extinguished by statute. 

The fourth proposition which Mr. Palkhivala has posed can be clearly ans- 
wered. The answer would be that there would not be a resulting trust in 
favour of the First Baronet even if the Repealing Act had been passed in his 
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life time since he had expressed an intention contrary to a resulting trust. 
We have already referred to the case Cook v. Hutchinson, at page 225. Other 
cases relied upon were Foord In re: Foord v. Conder®° and Biddulph v. 
Williams.’ In the latter case by a deed two persons in the exercise of a 
joint power of appointment, appointed part of the settled property to trustees 
upon trust for sale; and it was declared that the trustees should stand pos- 
sessed of the proceeds upon the trusts intended to be declared by a deed of 
even date, but no deed declaring the trusts was ever executed, and there was 
evidence to show that the deed of appointment was executed with a view to 
avoid the difficulties of an application to the trustees to exercise the power of 
sale. Lord Jessel, Master of the Rolls, after setting forth the terms of these 
transactions asked himself ‘‘Now, what is the legal effect of that?’? and he 
answered it as follows (p. 211): 


“... It is emphatically a question of intention. You are to ascertain from the deed whether 
the appointor, or in this case the appointors, intended to deal with the beneficial interest, 
and then I suppose those authorities would have some application which say that when you 
conceive that a single appointor intended to destroy the ownership or the ownerships of tho 
persons entitled under the settlement in default of appointment, there must be an intention to 
make the money his own, because it could be nobody else’... ” 


‘We cannot find a word in this decision to suggest that a prior right or title 
inherent in the person claiming on the basis of an intention contrary to a 
resulting trust is essential. On the other hand, it seems that the cardinal rule 
reiterated is that one must look to the intention of the settlor and nothing 
else irrespective of whether the person who gets the property by application of 
the rule has or has not in him a title. 

The manner in which the contrary intention of a testator is to be recorded 
and found is shown by the case of Foord v. Conder. In that case a testator 
by his will made the following bequest, ‘‘ All my effects including rubber and 
all other shares I leave absolutely to my sister M. J. on trust to pay my wife 
per annum (three hundred pounds)...’’. The bequest was more than suffi- 
cient to satisfy the annuity and it was therefore held that the testator’s sister 
was entitled to the beneficial interest of the ‘balance and was not a trustee 
thereof for the next of kin. Here we see the application of the doctrine of an 
intention contrary to a resulting trust. 

The sister who was held entitled to the beneficial interest in the balance of 
the money in her hands though she held it as a trustee, was held entitled to 
it because there were sevéral indications which tended to show that there was 
a contrary intention expressed defeating the presumed intention that the pro- 
perty must result back to the settlor’s heirs. The penultimate paragraph of the 
judgement discusses these several circumstances. 

_The passages to which we have already referred above indicate that upon 
failure of a trust the presumed intention of the settlor must be that the trustee 
or legal owner must not keep the trust property for himself unless a con- 
trary intention is indicated. We have discussed the circumstances here and 
they overwhelmingly indicate that the First Baronet, the settlor in this case, 
intended that these trust properties should go only to the Baronet for the time 
being and in the event of failure to the Baronet at that and his heirs. 
Thus a clear contrary intention is established upon the circumstances here 
and we think, therefore, that upon application of this doctrine the Fourth 
Baronet would be entitled to the trust properties absolutely in his own right. 

The learned single Judge considered that the property would result back to 
the estate of the First Baronet as upon a resulting trust. But the basis of 
his decision was a basis which has not been supported by any of the parties 
appearing before us. One of the reasons which he stated was that ‘‘the legal 
author of the trust was the Legislature and not the First Baronet’’. Now s0 
far as this position is concerned, we have already shown how the Baronetcy 
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Act came to be passed. The whole foundation of that Act was the intention 
of the First Baronet to settle the properties for the benefit of the heirs male 
of his body. That he had to take recourse to legislation and the aid of the 
Legislature in doing so was due to the fact that by himself he could not 
create a perpetuity and a perpetual succession to that property as has been 
created under the Act. Indeed it is so suggested in the preamble and it is for 
that purpose that the trustees also had to be constituted into a Corporation 
by a legislation. Thus the intention is still the intention of the settlor though 
an Act of the Legislature supervened. This aspect of the settlement was not 
brought to the notice of the learned single Judge. On the other hand, it 
seems to us that a perusal of the provisions of the Baronetey Act and parti- 
eularly of the preamble thereof clearly indicates that the entire Act was pass- 
ed at the desire of the First Baronet. Nowhere does it appear that the Act 
was passed contrary to his intention. 

The second reason which prevailed with the learned single Judge was stated 
by him: 

* Even supposing that the First Baronet can be looked upon as the settlor of the properties 
in trust, he has not expressed in any legally effective form his intention with regard to the disposal 
of the trust properties on the extinction of the trust. Itis not open to me to deduce the intention 
of the Firat Baronet by speculating on what he might have wished if he were faced with the 
eventuality of the Baronetcy Act being repealed, ” 

It seems to us that the learned Judge felt that since the intention was not ex- 
pressed on the face of a document in any legally effective form, the intention 
could not be given effect to. We have already referred to the passage from 
Underhill’s Law of Trusts and Trustees and the judgment of Lord Justice 
James in Merchant Taylors’ Co. v. Attorney General, which show on the con- 
trary that it is precisely the duty of the Court to ascertain the intention from 
“ every surrounding circumstance, the character and position of the donor and donee, the more 
or less probability of one intention or another, the current of authorities in similar, or nearly 
similar cases...... "3 

Therefore, in our opinion, the learned single Judge was not correct in observ- 
ing that it was not open to him to deduce the intention of the First Baronet 
by speculating on what he might have wished if he were faced with the even- 
tuality of the Baronetcy Act being repealed. Because of this view, which in 
our Opinion, was incorrect, the learned Judge did not go into the several cir- 
cumstances to which we have already adverted which clearly point to the 
settlor (the First Baronet) having an intention contrary to a resulting trust. 
We need not repeat those circumstances, but in our opinion they are so over- 
whelming as to leave no possible doubt as to the conclusion. Upon this view 
we think also that in holding as under, the learned Judge was clearly wrong. 

“It must, therefore, follow that, whatever might have been the unexpressed wishes of the 
First Baronet, the trust properties must revert to his estate on the extinguishment of the statu- 
tory trust created by the Baronetcy Act. ” 

[His Lordship then turned to Appeal No. 34 of 1963 filed by the Custodian 
of Evacuee Property. After rejecting a preliminary objection that the appeal 
was barred by time, His Lordship considered the question whether having re- 
gard to the provisions of s. 7(4) of the Repealing Act, as it was now held that 
the entire property belonged to the Fourth Baronet, it should not be handed 
over to him, but should be declared to have vested in the Custodian. His 
Lordship concluded as follows.] 

Now it is clear upon the facts that though upon a reading of the definitions 
in the Administration of Evacuee Property Act, the corpus of the trust pro- 
perties may be evacuee property, it is equally clear that they were never 
dealt with according to the procedure in s. 7 of the Administration of Evacuee 
Property Act. Therefore, there, was never any declaration in regard to the 
corpus and in so far as such a declaration was lacking an essential condition 
to the operation of sub-s. (4) of s. 7 of the Repealing Act was not fulfilled. 
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We may also point out that the two clauses which lay down the two condi- 
tions upon which alone sub-s. (4) can come into force are joined by the con- 
junction ‘‘and’’ thus indicating that both the conditions must be simulta- 
neously fulfilled, before the consequences indicated in the sub-section flow. 
Since one of the conditions and an essential condition was not fulfilled we do 
not think that the section and the consequences flowing from that section would 
be attracted to the corpus of the trust properties which we have now held the 
Fourth Baronet is entitled to.. 

In the result, therefore, we confirm the findings of the learned single Judge 
on all the Constitutional issues arising between the parties and hold that the 
Sir Currimbhoy Ebrahim Baronetcy (Repeal and Distribution of Trust Pro- 
perties) Act, 1959, is a valid piece of legislation and intra vires of the Con- 
stitution. We partially allow Appeal No. 31 of 1963 and set aside the find- 
ings of the learned Single Judge holding that the trust properties reverted 
to the first Baronet and instead we hold that the fourth Baronet, claimant 
No. 8 before the Official Trustee, is entitled to the trust properties remain- 
ing after payment therefrom of the costs ordered to be paid by the learned 
Single Judge and by us as we shall presently order. We dismiss appeal No. 34 
of 1968. 

[The rest of the judgment is not material to this report. ] 


APPELLATE CIVIL. 


Before Mr, Justice Tarkunds and Mr, Justice K. K. Desai. 
PARVATIBAI RAMCHANDRA ROKADE 


v, 
MAHADU TUKARAM VARKHEDE.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 3834A, 33B, 330, 880, 
88D(1)(TV), 2(11)(7A)}—Right of certificated landlord to apply for possession of land under 
8, 38B—Whether such right can be exercised after his death by his successor in tnierest. 
The right of a certificated landlord to apply under s. 33B of the Bombay Tenancy and 
Agricultural Lands Act, 1948, for possession of land from an excluded tenant does not 
lapse on his death and can be exercised, within the specified time, by his successor in 
interest. 
Tas facts appear in the judgment. 


Spl. C. A. No. 1878/1964 


R. G. Samant, with G. R. Rege, for the petitioner. 
C. J. Sawant, for respondents Nos. 1 and 1 (A to D). 


Spl. C. A. No. 1962/1964. 


R. G. Samant, with G. R. Rege, for the petitioner. 
H. D. Gole, for respondent No. 1. 


TARKUNDE J. These two writ petitions involve a common question of law 
and can be conveniently decided by a common judgment. The question in- 
volved is whether the right of a certificated landlord to apply under s. 38B 
of the Bombay Tenancy and Agricultural Lands Act, 1948, for possession of 
land from an excluded tenant is personal to the certificated landlord and 
lapses on his death or whether it can be exercised by his successor in interest. 

The facts involved are very simple. In Special Civil Application No. 1878 
of 1964 one Ramchandra obtained a certificate under s. 88C of the said Act. 
After his death his widow, who is the petitioner before us, gave a notice ter- 


*Decided, January 27/28, 1967. Special Special Civil Application No. 1962 of 1964. 
Civil Application No, 1878 of 1964, with 
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minating the tenancy of the excluded tenant and applied for possession of the 
leased land under s. 33B on March 27, 1962. Her application was allowed by 
the Tenancy Aval Karkun and the decision was confirmed in appeal by the 
Assistant Collector. The Maharashtra Revenue Tribunal set aside these deci- 
sions and dismissed the petitioner’s application on the ground that she was 
not entitled to apply for possession under s. 38B. as she was not herself a certi- 
ficated landlord. The petitioner has challenged the validity of this decision 
of the Revenue Tribunal. g 

In Special Civil Application No. 1962 of 1964 a certificate under s: 88C was 
obtained by a widow Vithabai. : On the death of Vithabai in September 1961 
the title to the excluded land passed under Vithabhai’s will to her husband’s 
sister Kamlabai, who is the petitioner before us. The petitioner gave a notice 
to the excluded tenant terminating his tenancy of the leased land and filed 
an application for possession under s. 33B on March 19, 1962. The applica- 
tion was allowed by the Tenancy Aval Karkun and the decision was confirm- 
ed-in appeal by the Deputy Collector. The Maharashtra Revenue Tribunal 
set aside these decisions and dismissed the petitioner’s application for posses- 
sion on the ground that she was not entitled to apply under s. 38B as she was 
not herself a certificated landlord. The validity of this decision of the Revenue 
Tribunal has been challenged before us by the petitioner. 

The Revenue Tribunal delivered a common judgment in these two cases. 
Under the terms of s. 88C a landlord can get a certificate exempting the land 
leased by him from the provisions contained in ss. 32 to 32R if the leased 
land does not exceed an economic holding and if the total annual income of 
the landlord -including the rent of-such land does not exceed Rs. 1,500. The 
Tribunal emphasised in its judgment that the condition about the total 
annual income not exceeding Rs. 1,500 is personal to the landlord and would 
cease to exist on his death. The Tribunal also referred to the definition of 
the term ‘‘certificated landlord’’ given in s. 33A(i) of the Act. According 
to that definition ‘‘certificated landlord’’ means 

“a person who holds a certificate issued to him under sub-section (4) of section 88C but 
does not include a landlord within the meaning of Chapter IIT-AA holding a similar certificate.” 


Section 33B provides that a certificated landlord can give notice to the excluded 
tenant terminating the tenancy and can apply for possession of the leased 
land. The: Tribunal referred to the observations of the Supreme Court in 
Kanai Lal Sur v. Paramnidhi Sadhukhan,’ where their Lordships pointed out 
that if the words used in a statute are capable of only one construction then 
it is not open to the Courts to adopt any other hypothetical construction on 
the ground that such hypothetical construction is more consistent with the 
alleged object and policy of the Act and that it ig only when the words are 
capable of two constructions that the question of giving effect to the policy 
and object of the Act can legitimately arise. According to the Tribunal the 
words employed by the Legislature are capable of only one construction, viz. 
that the right given to a small holder under s. 88C and made enforceable 
under s. 33B is personal and cannot inure for the benefit of his heirs and suc- 
cessors after his death. . 

Now, in the first place, the Tribunal appears, with respect, to have over- 
looked the fact that the word ‘‘person’’ which has been used by the Legisla- 
ture in defining the term ‘‘certificated landlord” in s. 33A has itself been de- 
fined in ss. 2(17) and 2(7A) of the Act. Section 2(11) says that ‘‘person”’ 
includes ‘‘a joint family” and s. 2(7A) provides that ‘‘joint family’? means 
‘tan undivided Hindu family and in the case of other persons a group or unit 
the members of which are by custom joint in estate or residence”. It follows 
that, in the case of a joint family land, the joint family is a certificated land- 
lord even if the certificate is issued in the name of one of its members. If 
on a partition of joint family properties the excluded land is assigned to the 
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share of a member other than the person in whose name the certificate was 
issued, the former would be able to apply for possession under s. 33B al- 
though his name does not appear in the certificate. Such an eventuality in 
the case of a minor, a widow or a person subject to any physical or mental 
disability was contemplated by the Legislature and this is clear from the pro- 
viso to sub-s. (4) of s. 38B. One of the results of that proviso is that if, for 
instance, a certificate is obtained in the name of a member of a joint family 
who is subject to any physical or mental disability, the last date of making 
an application for possession under s. 33B is not postponed if another mem- 
ber of the joint family is free from such disability. The proviso clearly im- 
plies that the other member of the joint family who is free from disability can 
maintain an application for possession under s. 38B although the exemption 
certificate was issued in the name of the disabled member. 

The main contention of the petitioners, however, goes much beyond the 
claim that the term ‘‘certificated landlord’’ includes a joint family where a 
certificate is issued to a joint family member in respect of a joint family land. 
The petitioners contend that the term ‘‘certificated landlord’’ used in ss, 383A, 
33B and 330 was intended by the Legislature to include not only a person 
who holds a certificate issued to him under sub-s. (4) of s. 88C but also a suc- 
cessor in interest of such person. Now, if as held by the Revenue Tribunal 
the words used by the Legislature were capable of only one construction, and 
if those words clearly meant that an application for possession under s. 38B 
can only be made by a person in whose name a certificate was issued and not 
by his suecessor-in-interest, there would be no scope for any further inquiry 
regarding the policy and object of the Legislature. We are of the view, how- 
ever, that the terms used by the Legislature in ss. 33A, 33B and 33C are not 
free from ambiguity and that those terms suggest that a successor-in-interest 
of the person to whom a certificate was issued is entitled, within the specified 
time, to terminate the tenancy of the excluded tenant and to apply for pos- 
session under s. 38B. 

A reference may be made in this connection to cl. (B) of sub-s. (4) of 
s. 38B. This clause appears, with respect, to have escaped the attention of 

` the Revenue Tribunal. The object of sub-s. (4) of s. 33B was to extend the 
-time within which a notice of termination of tenancy might be given and an 
application for possession of the land might be made by three categories of 
certificated landlords who suffer from some kind of handicap, viz. a minor, 
a widow and a person subject to any physical or mental disability. It is pro- 
vided in sub-s. (4) that where a certificated landlord belongs to one of these 
categories a notice of termination may be given and an application for posses- 
sion may be made within one year from the date on which the particular 
handicap came to an end. Now, in the case of a certificated landlord who is 
either a minor or a person subject to any physical or mental disability, it is 
provided that the notice may be given and the application may be made with- 
in one year from the date on which the certificated landlord attains majority 
or ceases to be subject to a physical or mental disability, as the case may be. 
In the case of a widow, however, her particular handicap arises from her be- 
ing a widow, and it was obvious that her handicap would normally continue 
so long as she continued to be the owner of the exempted land. It was, there- 
fore, provided in cl. (B) of subs. (4) that where the certificated landlord is 
a widow, the notice of termination may be given and an application for posses- 
sion may be filed ‘‘by the successor-in-title within one year from the date on 
which the widow’s interest in the land ceases’’. Now, one of the petitioners 
before us (petitioner in Special Civil Application No. 1962 of 1964) is directly 
covered by cl. (B) of sub-s. (4), for she is the successor-in-title of the widow 
Vithabai who had obtained a certificate under s. 88C. It is, however, obvious 
that in enacting cl. (B) of sub-s. (4) the Legislature did not intend to place 
the successors-in-title of widows in a position of special advantage. The object 
of cl. (B) of sub-s. (4) was to specify the last date before which an applica- 
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tion for possession may be made in cases where a widow was a certificated 
landlord, and the Legislature referred to the successor-in-title of the widow 
only because the last date of making such an application was to be subsequent 
to the widow ceasing to be the certificated landlord. Thus the terms of 
cl. (B) of sub-s. (4) show that the Legislature assumed that where a certi- 
ficated landlord ceased to be the owner of the excluded land before the ex- 
piry of the date specified for giving notice of termination of tenancy and 
making an application for possession, his successor in interest could, before 
that date, give the requisite notice terminating the tenancy and make an appli- 
cation for possession of the leased land. - 

Another indication that this was the assumption of the Legislature is provid- 
ed by the terms of s. 33C. Section 33C lays down in substance that an ex- 
cluded tenant holding land from a certificated landlord shall be deemed to have 
purehased the land on April 1, 1962, unless the landlord has before that date 
applied for possession of the land, in which case the excluded tenant shall on 
the date on which the application is finally decided be deemed to have pur- 
chased the land which he is entitled to retain in possession after such decision. 
Section 33C does not provide that where a certificated landlord dies before 
April 1, 1962, the excluded tenant shall be deemed to have purchased the 
leased land on the date of the landlord’s death. The terms of s. 88C assume 
that every certificated landlord (except the categories of landlords who are 
subject to certain handicaps as mentioned above) will be able to apply for 
possession of the leased land on or before April 1, 1962. This indicates that 
the term ‘‘certificated landlord’’ was intended by the Legislature to include 
his successor-in-interest where the landlord died before the expiry of the last 
date on which he could have applied for possession of the leased land. 

We have shown above that as against the provision of s. 833A which defines 
a ‘‘certificated landlord’’ to mean a person ‘‘who holds a certificate issued to 
him under sub-section (4) of section 88C’’, the provisions of ss. 38B and 33C 
indicate that the term ‘‘certificated landlord’’ includes his suecessor-in-interest. 
Two constructions being thus possible, we must choose that construction which 
accords with the object of the Legislature and gives effect to its policy. It 
appears to us that out of the two interpretations the one which includes the 
successor-in-interest in the definition of a certificated landlord is in greater con- 
sonance with legislative intention. This interpretation is borne out by the 
legislative history of the provisions contained in ss. 33A to 33C. The inter- 
pretation is also in greater conformity with reason and justice. : 

Considering first the legislative history of the relevant provisions, it will be 
noticed that s. 88C was introduced in the Bombay Tenancy and Agricultural 
Lands Act, 1948, by Bombay Act XIII of 1956 which came into force on 
August 1, 1956. By the same amending Act as. 32 to 32R, which provide for 
the purchase of leased lands by tenants, were introduced in the parent Act. 
“Section 88C was one of the sections which exempted leased lands from the 
operation of ss. 82 to 32R. Sections 33A to 33C were not in the statute at 
that time. Section 88C itself did not then require that the landlord whose 
land was to be exempted from the provisions of compulsory purchase by the 
ienants should obtain any certificate from the Mamlatdar. The section pro- 
vided that nothing in gs. 32 to 32R shall apply to lands leased by any person 
if such land does not exceed an economic holding and the total annual income 
of such person including the rent of such land does not exceed Rs. 1,500. The 
exemption granted by this section was not limited by time and it was not 
provided that the exemption would lapse on the death of the landlord. The 
exemption was to continue indefinitely. 

Section 88C, as it was initially framed, did not make any provision for the 
initiation of proceedings for the determination of the lands which were en- 
titled to exemption under that section. For implementing the scheme of ss. 32 
to 32R, however, it was necessary that a mode should be provided for deter- 
mining which lands were entitled to the exemption. Section 88C was, there- 
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fore, amended by Bombay Act XXXVIII of 1957 which came into force on 
September 28, 1957. The section as amended required that the landlord whose 
land was entitled to exemption should apply to the Mamlatdar for a certifi- 
eate to that effect and that the application for a certificate should be filed be- 
fore a prescribed date. Sections 33A. to 38C were not in the statute even at 
this stage. It was not provided by the amended s. 88C also that the exemp- 
tion granted by that section would cease to be operative on the death of the 
person who obtained a certificate of exemption from the Mamlatdar. The 
certificate was clearly to inure to the benefit of the person’s successors-in- 
interest. 

By the same amending Act (Bombay Act XXXVIII of 1957) s. 88D of the 
parent Act was also amended. The object of the amended s. 88D was to de- 
fine the powers of the Government to withdraw the exemption granted to 
certain lands from the operation of the main provisions of the Tenancy Act. 
Clause (iv) of sub-s. (1) of the amended s. 88D is relevant to the present dis- 
cussion. It provides that in the case of lands referred to in s. 88C the State 
Government may withdraw the exemption if it was satisfied ‘‘that the annual 
income of the person has exceeded Rs. 1,500 or that the total holding of such 
person exceeds an economic holding’’. Now, the ‘‘person’’ referred to in this 
quotation is the same person who obtains a certificate under s. 88C. But 
there can be no doubt that the ‘‘person’’ in s. 88D(J) (iv) includes not only 
the landlord who obtains the requisite certificate but also the succeeding land- 
lords of the exempted land. The Legislature could not have intended that 
after the person who obtains a certificate has ceased to be the owner of the 
exempted land by death or transfer the State Government should not be able 
to withdraw the exemption even if the annual income of the succeeding land- 
lord exceeds Rs. 1,500 or his total holding exceeds an economic holding. 

Nearly four years after ss. 88C and 88D were thus amended, ss. 383A to 
33C were introduced in the Tenancy Act by Maharashtra Act IX of 1961 
which came into effect on September 2, 1961. In these provisions the term 
‘certificated landlord’’ was used by the Legislature to designate the person 
who obtains a certificate under s. 88C and who is also referred to in cl. (w) 
of sub-s. (J) of s. 88D. Prior to the enactment of ss. 38A to 383C, the posi- 
tion was, as explained above, that an exemption which was obtained by a 
landlord by securing a certificate under s. 88C continued after his death and 
inured for the benefit of his successor-in-interest. There is nothing in ss, 38A 
to 330 which shows that the Legislature intended to alter this position. Sec- 
tions 383A to 833C were designed to enable certificated landlords to obtain 
possession of a part of the leased lands and the tenants to become the pur- 
chasers of the remaining part. Steps for obtaining possession of the leased 
lands were to be taken by the certificated landlords within a specified time. 
Some certificated landlords, however, might have expired even before ss, 33A 
to 383C were brought on the statute book. That was in fact so in one of the 
petitions before us. In Special Civil Application No. 1878 of 1964 the certi- 
ficated landlord Ramchandra died in August 1959, before ss. 883A to 33C came 
on the statute book, leaving his widow Parwatibai (the petitioner) as the 
succeeding landlord. Under the law as it stood prior to the enactment of 
ss. 33A to 33C the land continued to be exempted even after Parwatibai be- 
came the landlord. She stood in the position of a certificated landlord after 
her husband’s death. In view of the fact that the rights acquired by certi- 
ficated landlords prior to the enactment of ss. 383A to 33C inured to the bene- 
fit of their successors-in-interest, we must hold, in the absence of any express. 
provision to the contrary, that the term ‘‘certificated landlord’’ in those sec- 
tions includes the successors-in-interest of those landlords. 

This interpretation is also in conformity with reason and justice and, there- 
fore, with the presumed intention of the Legislature. The object of s. 88C 
was to give some limited protection to small holders with limited incomes. 
Where a small holder of limited income dies, his successor in interest in the 


388 THE BOMBAY LAW REPORTER. [VOL. LXIX. 


majority of cases is also a small holder of equally limited income. He'may, 
for instance, leave behind a widow or a minor son. It cannot be assumed in 
the absence of adequate reason that the Legislature did not intend to grant 
to the successor-in-interest the same limited protection which it granted to a 
small holder with limited income. There are, on the other hand, ample provi- 
sions in the Act to ensure that the successor in interest of a certificated land- 
lord would not be able to secure the benefit conferred by s. 33B if he is not 
himself a small holder with limited income. In the first place, cl. (c) of sub- 
s. (5) of s. 38B provides that such a successor-in-interest would not be able 
to terminate the tenancy of the excluded tenant if his title is ‘‘derived by 
assignment or Court sale or otherwise’’. A donee or purchaser from a certi- 
ficated landlord would be unable to terminate the tenancy of the excluded 
tenant. Secondly, the successor-in-interest cannot terminate the tenancy un- 
less he shows that he requires the land bona fide for cultivating it personally. 
Thirdly, even where the successor-in-interest shows that he requires the land 
bona fide for personal cultivation, the mode of division of the land between 
the tenant and the landlord provided by cl. (b) of sub-s. (5) is such that the 
landlord who has a substantial area of other land for personal cultivation 
would not be able to get any portion of the leased land from the excluded 
tenant. Finally, the exemption itself can be withdrawn by the Government 
under el. (tv) of sub-s. (J) of e. 88D if the annual income of the successor- 
in-interest exceeds Rs. 1,500 or his total holding exceeds an economic holding. 
It is thus in conformity with reason and justice that if a certificated landlord 
dies before the expiry of the last date for filing an application for possession 
under s. 33B, his successor-in-interest should be able to file such an application 
within the specified time. 

Mr. C. J. Sawant and Mr. Gole who appeared for the respondent- excluded 
tenants in these petitions, besides supporting the reasoning of the Revenue 
Tribunal, placed reliance on the terms of s. 43-1A of the Tenancy Act. 
Section 43-1A falls in Chapter ITI-AA of the Act which was added to the 
Tenancy Act by Maharashtra Act XXXIX of 1964 and which was designed 
to make special provisions for the termination of tenancies by landlords 
who are or have been serving members of the armed forces. Section 43-14 
provides : 

“In this Ohapter, unless "the context requires otherwise, ‘landlord’ means a landlord 
(including a cortifloated landlord within the meaning Òf section 33A) who is, or has ceased to 
be, a serving member of the armed forces; and in relation to the land of a landlord who is 
dead, includes his widow, son, son’s son, unmarried daughter, father or mother.” 

Then s. 43-1B proceeds to define the right of such landlords to terminate the 
tenancies of their tenants. Mr. Sawant and Mr. Gole argued that when the 
terms of s. 33A are compared with those of s. 48-1A it will appear that the 
term ‘‘certificated landlord’’ in s. 33A does not include any successor-in- 
interest of the landlord who obtains a certificate under s. 88C. According to 
Mr. Sawant and Mr. Gole, the Legislature obviously intended to give special 
protection to landlords who are or have been serving members of the armed 
forces and yet in defining the term ‘‘landlord’’ in s. 43-1A the Legislature 
confined the term to only some of the heirs of such landlords and did not ex- 
tend it to their successors-in-interest generally. The argument is much less 
cogent than it may appear on the surface. In the first place, s. 43-1A applies 
to all landlords who are or who have been serving members of the armed 
forces and is not confined to such of them as are certificated landlords. 
Secondly, it is clear from the terms of s. 43-1B that these landlords are en- 
titled to terminate the tenancies of their tenants without showing that they re- 
quire the land bona fide for personal cultivation. Thirdly, they are entitled 
to get from their tenants an extent of land equal to the ceiling area—an area 
much larger than an economic holding. It is while conferring these very sub- 
stantial benefits to the landlords who are or who were serving members of 
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the armed forces that the Legislature confined the term ‘“‘landlord’’ on the 
death of the serving member to certain specified heirs of the landlord. 

We are accordingly of the view that the right of a certificated landlord to 
apply under s. 33B of the Bombay Tenancy and Agricultural Lands Act, 1948, 
for possession of land from an excluded tenant does not lapse on his death 
and can be exercised, within the specified time, by his successor-in-interest. 

In that view of the matter, Special Civil Application No. 1878 of 1964 
must be allowed. Rule in that petition is made absolute. The decision of the 
Revenue Tribunal is set aside and that of the Assistant Collector is confirmed. 
Respondents Nos. 1 to 1D will pay the costs of the petitioner. 

In Special Civil Application No. 1962 of 1964 Mr. Gole for the respondent- 
tenant pointed out that it is open to him to argue before the Revenue Tribunal 
that the petitioner, being the legatee under the will executed by the widow 
Vithabai, does not fulfil the requirement of cl. (b) of sub-s. (5) of s. 33B 
and is not entitled to terminate the respondent’s tenancy. Mr. Gole also said 
that the respondent-tenant had applied to the Revenue Tribunal for leave to 
produce additional evidence to show that the will of Vithabai on which the 
petitioner relies was superseded by a subsequent will, and that the said appli- 
cation for leave to produce additional evidence was not disposed of by the 
Revenue Tribunal. On the other hand, Mr. Samant for the petitioner wishes 
to urge that the petitioner, besides being the legatee under the will of Vitha- 
bai, is also her nearest heir. The parties desired that, after setting aside the 
decision of the Revenue Tribunal, the case should be remanded to the Revenue 
Tribunal for the decision of these and such other questions as the Tribunal 
may grant leave to raise. Accordingly, the decision of the Tribunal is set 
aside and the case is remanded to the Tribunal for disposal in accordance 
with law. Respondent No. 1 will pay the petitioner’s costs. 

Order accordingly. 


Before the Hon’blo Mr. S. P. Kotwal, Ohief Justice, and Mr. Justice Bat. 
JAGJIVAN KANJI BHOJANI 


v. 

MANGAL CO-OPERATIVE HOUSING SOCIETY LTD.* 
Maharashtra Co-opsrativs Societies Act (Mah. XXIV of 1961), Secs. 95(1) & (4), 91(1), 105(j)e 
93(2)—-Whether #,95(4) can apply before Registrar decides whether dispute exists or not. 

The principle laid down in I. R. Hingorant v. Pravinchandra will not apply to a dis- 
pute referred to in s.95(Z) or 8.95(4) of the Maharashtra Co-operative Societies Act, 1960 
and, therefore, the proper authority oan exercise power to make any interlooutory order 
mentioned therein even before the Registrar decides that there is a dispute. It is not 
necessary that a Registrar shall have first decided whether a dispute exists or not, 


Tue facts appear in the judgment. ` 
P. B. Sawant, with K. Y. Mandlik, for the petitioners. 

B. R. Naik, for opponent No. 1. 

S. N. Naik, instructed by Little and Co., for opponent No. 2. 


Korvan C. J. This petition arises out of an alleged dispute between the 
petitioners, who are the members of a Co-operative Society, and the Co-opera- 
tive Society known as Mangal Co-operative Housing Society Ltd., respondent 
No. 1 before us. It appears that at one time the society had entered into an 
agreement with the petitioners for the allotment to them of two flats Nos. 18 
and 14 after the building which the Co-operative Society was constructing 
was completed. As a result of a change in the size of the flats there were dis- 


*Deoided, October 11, 1966. Special Civil 1 (1965) 67 Bom. L.R. 306, 
Application No, 1833 of 1965, 
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putes between the petitioners and the Society and those disputes came to be 
determined first by the Registrar’s Nominee on August 14, 1961 (Disputes 
- Nos. 120 and 121 of 1959). The Registrar’s Nominee had decided the disputes 
in favour of the petitioners. The Society then went in appeal to the Maha- 
rashtra State Co-operative Tribunal in Appeals Nos. 216 and 217 of 1961 and 
the Tribunal reversed the decision of the Registrar’s Nominee. A writ peti- 
tion filed by the petitioners before this Court was dismissed summarily. 


Then on April 5, 1963, the petitioners were informed that the Society had 
passed a Resolution on March 31, 1968, cancelling the allotment of the com- 
posite flat which had been allotted to the petitioners. A dispute thus arose 
and was referred to the Deputy Registrar. On May 18, 1963 the District 
Deputy Registrar appointed a Nominee Mr. G. B. Terdalkar to try the dispute. 
Mr. Terdalkar, after he had passed some interlocutory orders, was appointed 
to another post and therefore, could not give his decision. On August 28, 
1964, the District Deputy Registrar, therefore, referred the alleged dispute for 
the decision by his Nominee Mr. S. R. Kaprekar. There were protracted pro- 
ceedings arising out of an interim order passed by Mr. Kaprekar, and ulti- 
mately the matter came before the Maharashtra State Co-operative Tribunal. 

By that date the decision of this Court in I. R. Hingorant v: Pravin- 
chandra! had been pronounced. That decision took the view that before an 
alleged dispute is referred to the Registrar’s Nominee it was incumbent upon 
the Registrar to issue notice to both the parties and after giving them an 
opportunity of being heard on the question whether a dispute exists to de- 
cide that question himself. It is only after the Registrar has heard the par- 
ties or given them an opportunity of being heard that he can satisfy himself 
that a dispute exists within the meaning of s. 91 of the Maharashtra Co-ope- 
rative Societies Act, 1960. It is that decision of the Registrar which Paes 
final under s. 91(2) of the Act. 

In view of the decision in Hingorani’s case the Tribunal held that the en- 
tire proceedings which had preceded their order were bad and 

“In these circumstances the only alternativeffor us is to get aside the order made by the 
Nominee and remand the proceedings back to the District Deputy Registrar to decide first 
whether there is a dispute falling within the meaning of section 91(1) after following the pro- 
cedure indicated in the ruling of the High Court,” 

The Tribunal indicated that until this was done the Registrar’s Nominee would 
not be competent to hear a dispute referred to him. 

When the matter went back tlie petitioners prayed before the Assistant 
Registrar that pending the decision of the question whether a dispute exists 
which, according to the Tribunal had been referred back to him, he should 
grant the petitioners an interim injunction restraining the Society from part- 
ing with the flat by allotting it to any other person. It is patent that the 
alleged dispute between the parties was whether the petitioners should get the 
flat in question, which was lying vacant and has been lying vacant till to-day. 
If in the meantime the Society were to allot the flat to any other person and 
if it was once occupied the reference before the Assistant Registrar would be 
rendered practically infructuous. The Assistant Registrar, therefore, was 
moved to grant an interim order but the Assistant Registrar felt bound by 
the decision of the Tribunal. He, therefore, held that he should not grant the 
jnterim order asked for by the petitioners against the Society. This order was 
passed on October 14, 1965. The petitioners have moved the present applica- 
tion against the order of the Assistant Registrar refusing to grant the interim 
order. They have also filed this petition against the order of the Maharashtra 
State Co-operative Tribunal dated August 11, 1965, holding that until the Dis- 
trict Deputy Registrar. decides first whether there is a dispute falling within 
the ambit of s. 91(7) of the Act all the proceedings which were hitherto 
taken before him were bad. 


1 (1965) 67 Bom. L.R. 306. 
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Now, so far as the order dated August 11, 1965, is concerned, we have no 
doubt that the order was a correct order for it only follows the decision of 
the Division Bench given on March 1, 1965, but it is the further order that 
came to be passed by the Assistant Registrar after the decision of the Tri- 
bunal was given which in our opinion is unsupportable. When the matter 
went back to the Assistant Registrar he took the view that since the Tribunal 
had said that all the proceedings were bad because the Registrar or the Dis- 
trict Deputy Registrar had not decided initially whether a dispute exists with- 
in the meaning of s. 91(/) of the Act, therefore, he was also incompetent to 
decide or grant interlocutory relief which the petitioners had prayed for pend- 
ing the decision of the question whether a dispute exists or not. In that view 
we have no doubt that the Assistant Registrar was wrong. 

In Hingoram’s case the Division Bench was not concerned with any inter- 


locutory order before it nor were they considering the applicability of s. 95 
of the Act. The question, however, is whether the principle laid down in that 
arias would equally apply to an application made for interim relief under 
s. 95. 

Now s. 95(4) in terms provides: 

“The registrar or his [nominee or board of nominees or the person authorised under 
section 88, as the oase may be, may in order to prevent the ends of justice being defeated 
make such interlocutory orders pending the decision in a dispute referred to in sub-section 
(1) as may appear to be just and convenient.” 

The first point we would make so far as this sub-section is concerned is that 
it was expressly added by way of an amendment by the Maharashtra Co- 
operative Societies Act of 1963 and „prior to it there was no such provision 
governing the grant of relief by passing interlocutory orders pending the deci- 
sion, although in s. 95(/) there was an express provision for passing inter- 
locutory orders of conditional attachment before pasing orders upon any dis- 
pute on the merits. It is clear, therefore, that in addition to the interlocu- 
tory relief which the Registrar could grant under sub-s. (1) by way of attach- 
ment before judgment sub-s. (4) conferred additional powers upon him to 
pass such interlocutory orders pending a decision in a dispute such as is Te- 
ferred to in sub-s. 95(4) as may appear to be just and convenient. The in- 
tention of the legislation was to enlarge the powers of the Registrar to grant 

interim relief pending the decision of the dispute referred to him. The second 
point which we would emphasize is that under sub-s. (4) a power has been 
conferred ‘‘in order to prevent the ends of justice being defeated’’. In other 
words, the whole object of the incorporation of sub-s. (4) of s. 95 was that 
pending the dispute referred to the Registrar and before it is decided the 
parties should not take advantage of each other by so altering thr situation 
that the decision of the dispute would be virtually rendered infructuous. 

That is precisely the position which has arisen in the present case, viz. that 
the petitioners. claim that. they are entitled to be allotted the flat in question 
by the respondent-society. If in the meanwhile the Society were to allot the 
flat the very purpose of the reference would be defeated. There was an agree- 
ment and the moneys against that agreement have, according to the petitioners, 
been deposited with the Co-operative Society and the Society has all these 
years been holding on to that money. For reasons of its own the Society first 
altered the allotment to the petitioners from two flats to one composite flat 
and later on cancelled the allotment altogether because as stated in the Resolu- 
tion the petitioners did not take possession for almost 15 months. The latter 
statement is disputed by the petitioners. The full merits of this controversy 
is doubtless not clear; but it is clear beyond doubt that if the dispute between 
the parties is to have any meaning at all, the flat must remain vacant until 
the dispute’ is decided so that it can be allotted to the petitioners, if they 
succeed. That can only be ordered by passing an immediate interlocutory 
order in the ends of justice. 

Tt is in this context that we have to see whether sub-s. (4) of s. '95 can apply 
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before the Registrar decides whether a dispute exists or whether s. 95(4) 
would apply only if he holds first that a dispute exists. In other words the 
question is whether the principle of the decision in Hingorani’s case would 
also govern sub-s. (4) of s. 95. 

Now, we have already indicated that so far as Hingorani’s case is concerned 
that was not a case of an interlocutory order at all nor was the Court con- 
cerned with s. 95(4) in that case. Counsel for the respondents pointed out 
that even in sub-s. (4) of s. 95 the words used are: 


“make such interlocutory orders pending the decision in a dispute referred to in sub- 
section (7).” 
The word used is ‘‘dispute’’ and, therefore, it has been urged that there must 
first be a dispute and unless that question is first decided the power to grant 
an interlocutory order would not arise. 

In order to examine this argument one must turn to s. 91, which deals with 
the. subject of disputes. Section 91(/) prescribes that notwithstanding any- 
thing contained in any other law any dispute falling within the categories 
stated therein shall be referred by any of the parties to the dispute to the 
Registrar provided the parties occupy a certain position described in cls. (a) 
to (e) of sub-s. (J). Sub-section (2) thereof says: 

(2) When any question arises whether for the purposes of the foregoing sub-section, a 
matter referred to for decision is a dispute or not, the question shall be considered by the 
Registrar, whose decision shall be final.” 


The word ‘‘to’’ in this sub-section appears somewhat redundant but for the 
purposes of the point before us we need not have regard to that defect. 
Sub-section (2) thus makes it clear that the question whether a dispute exists 
or not in any matter referred to the Registrar must be decided by the Regis- 
trar himself. Now relying upon these provisions the Division Bench held in 
Hingorani’s case that it is for the Registrar first of all to issue notice to both 
the parties and give them an opportunity of being heard on the question whe- 
ther a dispute exists and it is only after the Registrar has done so that he 
can decide or satisfy himself whether a dispute within the meaning of s. 91(J) 
of the Act exists. Since the word used in sub-s. (4) of s. 95 is also ‘‘a dis- 
pute’’ it is argued that the principle of Hingorant’s case would be attracted 
to any application for an interlocutory order pending the decision of a dis- 
pute, under sub-s. (4) of s. 95. 

The argument is undoubtedly plausible for the same word has been used in 
sub-s, (4) of 8.95 as in s. 91. 

The word ‘dispute’ is not defined in the Act but if one turns to s. 91 itself, 
s..95(/) and s. 105(j) one finds that in the Act the word ‘dispute’ has been 
used not only to cover a dispute which the Registrar has determined is a dis- 
pute but also a dispute which the Registrar has not so determined, that is 
to say, which is merely in the initial stage of being referred to the Registrar. 
Section 91(/) itself indicates this. Its opening words are: 

“Notwithstanding anything contained in any other law for the time being in force, any 
dispute touching the constitution...or business of a society shall be referred by any of the 
parties to the dispute,..to the Registrar.” 


Now, here the word ‘dispute’ means nothing more than what the parties think 
is a dispute or in other words the alleged dispute between the parties. By, 
contrast if one turns to the provisions of s. 93, sub-8. (2), it provides: 
“Where any dispute is referred under the foregoing sub-section, for decision to the Regis- 
trar’s nominee...the Registrar may at any time for reasons to be recorded in writing, withdraw 
such dispute from his nomince...and may decide the dispute himself.” 
Now, so far as this sub-section is concerned, having regard to the principles 
of Hingorani’s case a dispute which can go to the-nominee for decision can 
only be a dispute which the Registrar has previously determined is a dispute 
within the meaning of s. 91(/) and it is such a dispute which the Registrar 
has power to withdraw. Here the word dispute is used in the second sense, 
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viz. a dispute which the Registrar has already pronounced upon as being a 
dispute. This is further clear if one considers the provisions of s. 95(1) which 
commences with the words: 


“Where a dispute has been referred to the Registrar and the Registraris satisfied on inquiry 
or otherwise that a party to such dispute with intent to defeat, delay or obstruct the execution 
of any award or the carrying out of any order that may be made is about to dispose of the 
whole or any part of his property or remove it from the jurisdiction of the Registrar to call 
upon him to furnish adequate security or direct conditional attachment of the said property.” 


Here the word dispute is used in both senses. It is used in the sense of an 
alleged dispute or controversy between the parties which the parties are en- 
titled to refer to the Registrar. It is also used in the sense of a dispute 
which the Registrar has already determined is a dispute. 

We may here also point out that we have so far only discussed the mean- 
ing of the word ‘dispute’ occurring in s. 95(4) isolated from its context but 
considering the context the above construction appears the more reasonable. 
The composite expression used in s, 95(4) is ‘‘dispute referred to in sub- 
section”. We have already shown that in s. 95(/) the word ‘dispute’ can 
earry the meaning of ‘‘the alleged dispute’’ or ‘‘what the parties think is a 
dispute” or in other words ‘‘a dispute which the Registrar has not yet deter- 
mined is a dispute”. It is that dispute which is contemplated in s. 95(4). 

It is also of some significance that sub-s. (4) of s. 95 deals with the same 
subject matter with which s. 95(/)(b) is concerned, viz. the power of the Re- 
gistrar to grant interlocutory relief or pass interlocutory orders pending the 
decision in a dispute referred to him. 

A reference before the Registrar cannot arise by any order of the Registrar 
suo motu. It is only the power of the parties to a dispute to refer a dis- 
pute between them to the Registrar. This is clear from the opening words of 
sub-s. (Z) of s. 91 which says: 


“Notwithstanding anything contained in any other law for the time being in force any 
dispute touching the constitution or business of a Society shall be referred by any of the par- 
ties to the dispute...to the Registrar.” 


The right of reference is that of the parties to the dispute provided they 
satisfy the conditions laid down in cls. (a) to (e) of sub-s. (J). When, there- 
fore, sub-s. (4) of s. 95 speaks of interlocutory orders pending the decision 
in a dispute referred to in sub-s. (Z) and sub-s. (Z) speaks of a dispute which 
has been referred to the Registrar, that dispute which the parties allege 
exists between them seems to be intended to be referred to and not only a dis- 
pute which the Registrar has already pronounced upon as being a dispute. 

We hold, therefore, that the principle laid down in Hingorans’s case will 
not apply to a dispute referred to in sub-s. (J) of s. 95 or sub-s. (4) of s. 95 
and therefore the proper authority under s. 95 can exercise power to make 
any interlocutory orders mentioned therein even before the Registrar decides 
that there is a dispute. It is not necessary that a Registrar shall have first 
decided whether a dispute exists or not. 

In that view the order passed by the Assistant Registrar dated October 14, 
1965, declining to make or pass an interim order as prayed for by the peti- 
tioners before him was incorrect and must be set aside. In our view, he had 
full power to pass an order under s. 95(4) even before the Registrar decided 
whether a dispute exists or not. To that extent, therefore, the petition before 
us must be allowed. 

On behalf of the petitioner it has been pointed out to us that upon the view 
which we take the matter must now go back to the Assistant Registrar for 
passing appropriate orders but it may take sometime before the papers can go 
back to the Assistant Registrar and the further question is what is to happen 
in the meanwhile. The very purpose of the petitioners’ application pending 
before the Assistant Registrar will be defeated if in the meanwhile the respon- 
dent-society were to allot the flat in dispute between the parties to another 
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member or any other person and it is necessary therefore to safeguard. the 
petitioners until the Assistant Registrar takes a decision upon the application 
of the petitioners for an interlocutory order in their favour under s. 95(4). 

We, therefore, pass an order prohibiting the respondent-society from parting 
with the possession of the flat in dispute to any one until the application for 
interim relief before the Assistant Registrar is decided by him. 

Respondent No. 1 shall pay the costs of the petitioners. 

Respondent No. 2 shall bear his own costs. Petition allowed. 


Before the Howble Mr. S. P. Kotval, Ohief Justice, and Mfr. Sas Mody. ` 
NANDLAL MORE v. RAMCHANDIRAM MIRCHANDANI.® 


Companies Act (I of 1956), Secs. 261 (1), 2 (25), 2 (30), 2 (24), 2 (3), 348— Partnership firm 
managing agent of company— Whether every individual partner managing agent of company— 
“ Officer”, meaning of word—Managing agent firm of mill Company having among tts 
partners a public company—Latter company under power of attorney empowering tts share- 
holder to do what i could as partner of managing agency jfirm—Shareholder standing for 
-ro-election elected as director of mill company by ordinary resolution—Whether shareholder's 
election invalid by reason of disqualification contained in cls, (a), (d) and (£) in 3. 261 (1). 


For the purposes of s. 2 (25) of tho Companies Act, 1956, when a partnership firm is 
a managing agent of a Company, every partner of that firm separately cannot bo treated 
as a managing agent of the company. 

Ramaben Thanawala v. Jyoti Lid.1, dissented from. 
Govinda Basu v. Sankari Prasad,* referred to, 

Section 2 (30) of the Companies Act, 1956, creates a fiction for deeming a partner an 
officer. Thore is no justification to carry that fiction further and hold that overy partner 
of a firm of managing agents is himself a managing agent of the Company. 

Tho second part of s. 2 (26) of the Companies Act, 1956, means that if an individual, 
firm or body corporate is in fact occupying the position of a managing agent, but is called 
by any other name, that person must be held to be a managing agent within the meaning 
thereof under s. 2 (25) of the Act. What is to be ignored is any name other than “ Manag- 
ing agent” by whioh the individual, firm or body corporate is called. But that: person 
must occupy the position of a managing agent arid ‘‘ managing agent” here must mean 
as defined in tho first part of s. 2 (25), which requires that there must be either a provision 
in the memorandum or articlos of association of tho comgany or there must be an agreemont 
as montioned therein, 7 

The words “‘ Officer ” and “ Office’ aro co-related. There must be an office and the 
occupant of that office would be the officer. Basically, an ‘“‘ Officor, ” whether he occupies 
a specific office or not, must be in the relation of an employee or servant of a company, 
firm or individual who is his employer or master. Being an officer pre-supposes a relation- 
ship of employer and employee or master and servant. 

In re Western Counites Steam Bakerics and Milling Company, B. Johnson d Co. 
(Builders), In ret and Deorao Lazman v. Keshav Laxman, referred to. 3 

By an agreement a partnership firm A wes appointed managing agent of a public 
Company I. The firm A was constituted of some partners and included a public company 
B. B executed a power of attorney in favour of the defendant who was one of ita share- 
holders, authorising him to do all acts and things which B could itself do as a partner 
of the firm A by way of managing the affairs of company I as its managing agent. At a 
general meeting of company I held, on November 20, 1959, the defendant who sought 
re-election as a director was elected & director of company I by an ordinary resolution. 
A shareholder of company I filed a suit challenging the validity of the defendant’s election 
as a director on the ground that the defendant fell within the categories covered by cls. 


*Decided, August 19, 1966, Letters Patent 1 (1956) 59 Bom. L.R. 67. 
appeal No, 22 of 1961, against the decision 2 [1964] A.I.R, 8.0, 254. 
of Patel J.,in Appeal No, 30 of 1961, reversing 3 [1897] 1 Ch. 617. 
the decree Jasad bY J. R. Vimadalal, Judge, 4 [1955] 1 Ch, 634, 
City Civil Court at Bombay, in Suit No. 3084 5 (1957) 60 Bom, L.R_ 217, 
of 1980, 
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(a), (8) and (f) in s. 261 (1) of the Companies Act, 1956, (as it stood then) and thorofore 
under s. 261 (Z) a special resolution was necessary to be passed for appointing tho 
defendant aa a direotor : 

Held, that the defendant did not fall within any of the clauses in s. 361 (1) and, thereforo, 
did not inour the disqualification contained in s. 261 (1), and 

that, therefore, it was not necessary that he ought to have been elected by a special 
resolution and his election by an ordinary resolution was valid. 


THE facts are stated in the judgment. 


F. S. Nariman, with P. R. Mridul, instructed by Bachubhai Munim & Co., 
for the appellant. 

N. P. Nathwani, instructed by Chunilal Shah & Co., for respondent No. 1. 

J. C. Gandhi, instructed by Payne & Co., for respondent No. 2. 

B. R. Zaiwalla, instructed by Bachubhai Munim & Co., for respondent No. 3 


Mopy J. One Mirchandani filed a suit, being suit No. 3084 of 1960 in the 
City Civil Court at Bombay, against three defendants. The three defendants 
were the India United Mills Ltd., Nandlal More and Kudilal Seksaria. The 
plaintiff filed that suit in a representative capacity for himself and for and 
on behalf of, and for the benefit of, all the shareholders of defendant No. 1 
company, save and except defendants Nos. 2 and 3 and all other shareholders 
of defendant No. 1 company supporting defendant No. 2. The main prayers 
in that suit were that defendant No. 2 be restrained by an injunction from 
acting as a Director of defendant No. 1 company and against defendant No. 1 
company from allowing defendant No. 2 to act as its Director, and for an 
order against defendant No. 2 directing him to refund to defendant No. 1 com- 
pany all amounts recovered by defendant No. 2 as Director’s fees and re- 
muneration, ete. The main ground on which the plaintiff challenged the vali- 
dity of defendant No. 2’s appointment as Director was that defendant No. 2 
had been elected as a Director at a general meeting of the shareholders of 
defendant No. 1 company only by a bare majority, although by reason of the 
provisions of s. 261(/) of the Companies Act, 1956, a special resolution was 
necessary. 

The suit was defended by the defendants. Judge Vimadalal of the Bombay 
City Civil Court heard the suit and by his judgment and decree dated 
January 12, 1961, negatived the plaintiff’s contention that a special resolu- 
tion was necessary and dismissed the suit with costs. The plaintiff filed an 
appeal against that judgment and order. of dismissal of his suit, being Appeal 
No. 30 of 1961 on the file of this Court. That appeal was heard by Mr. Justice 
Patel as a single Judge and disposed of by his judgment and order dated 
January 30, 1961.** The learned Judge came to the conclusion that defendant 
No. 2 could not have been appointed by an ordinary resolution, that a special 
resolution was necessary as required by s. 261(J) and that, therefore, defen- 
dant No. 2 had not been validly elected as a Director. The learned Judge re- 
versed the order of the trial Court and granted reliefs on the basis of his 
judgment in terms of prayers (a), (b) and (£) of the plaint, being the in- 
junctions and the order for repayment. It is against that judgment and order 
of Mr. Justice Patel that defendant No. 2 has filed this present Letters Patent 
Appeal. 

Prior to September 1943 the name of defendant No. 1 company was E. D. 
Sassoon United Mills Ltd. Prior to September 1948 E. D. Sassoon & Co. were 
the managing agents of defendant No. 1 company under an agreement between 
them and defendant No. 1 company dated February 24, 1920. Under that 
agreement the managing agency was to subsist for a period of thirty years and 
E. D. Sassoon & Co. had a right to assign their interest under that agreement. 
Pursuant to the said right of assignment, B. D. Sassoon & Co. assigned the 


**Reported at 63 Bombay Law Reporter 678. 
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agency and the benefit of that agreement to Agarwal & Co., a partnership 
firm, effective as from December 1, 1943, for the residue of the term of thirty 
years then remaining outstanding. Agarwal & Co. was then constituted of 
twelve partners. By an agreement dated September 10, 1946, arrived at be- 
tween defendant No. 1 company and Agarwal & Co., however, the old agrec- 
ment dated February 24, 1920, was terminated and a new agreement for 
managing agency was entered into. That agreement is part of exh. F in the 
suit. The parties to that agreement are defendant No. 1 company on the one 
hand and thirteen named individuals then carrying on business in partner- 
ship in the firm name and style of Agarwal & Co. on the other hand. Clause 
1(c) of that agreement provides that the said thirteen persons constituting 
at that time the said firm of Agarwal & Co. and other the partner or partners 
for the time being constituting the said firm of Agarwal & Co. whether the 
change be brought about by death, retirement, addition or otherwise of a 
partner or partners and their permitted assigns shall be the agents of defen- 
dant No. 1 company for a period of 20 years commencing from January 1, 
1946. Clause 2 provides for payment of certain remuneration to Agarwal & 
Co. for doing the work of the agency of defendant No. 1 company. Clause 8 
provides that Agarwal & Co. shall be entitled to have three nominees on the 
directorate of defendant No. 1 company to be called es oficio directors. 
Clauses 10 and 13 contain provisions, the effect of which is that despite the 
change of partners in the firm of Agarwal & Co. the agency agreement would 
continne to subsist as if the same had been entered into by defendant No. 1 
company with the firm of Agarwal & Co. as it may from time to time be con- 
stituted. 

The constitution of the firm of Agarwal & Co. underwent changes from time 
to time by reason of some partners going out of the firm and new partners 
coming into the firm. On April 20, 1955, Agarwal & Co. was constituted of 
five partners, viz.— 

1. Rameshwarprasad Bagla 

2. Harishankar Bagla 

3. Ramkumar Shivchandrai & Sons Private Ltd. 

4. Govindram Brothers Private Ltd. 

5. Bagaria More Co. Ltd. 

The firm of -Agarwal & Co. so constituted did not undergo any further change 
till November 20, 1959, which is the date material for the purposes of the 
suit and this appeal. 

The said Bagaria More Co. Ltd., which for the sake of brevity. will here- 
after be referred to as B.M. Co. Ltd., executed a power of attorney dated 
June 3, 1955, (exh. A in the suit), in favour of defendant No. 2 and one 
Sawalram More. By that power of attorney B. M. Co. Ltd. appointed the 
said two persons jointly and/or severally to be their attorneys and agents for 
it and in its name and on its behalf as one of the partners of Agarwal & Co. 
for exercising all powers and duties in connection with the said firm of 
Agarwal & Co. It is not necessary to sct out the terms of the power of 
attorney in detail. It is sufficient to state that -generally speaking, barring 
some exceptions, that power of attorney authorises the said two persons joint- 
ly and/or severally to do all the acta which B.M. Co. Ltd. could itself do by 
way of looking after and managing the said firm of Agarwal & Co. The terms 
of the said power of attorney are sufficient to authorise defendant No. 2 alone 
to do all acts and things which B.M. Co. Ltd., could itself do as a partner 
of Agarwal & Co. by way of managing the affairs of defendant No. 1 company 
as its managing agent. 

On July 27, 1956, two supplemental agreements, both being parts of exh. F, 
were executed between defendant No. 1 company on the one hand and the 
partners of Agarwal & Co. as partners of that firm on the other hand. Both 
these supplemental agreements were supplementary to the said main agency 
agreement dated September 10, 1946, between defendant No. 1 company and 
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Agarwal & Co. The terms of the first supplemental agreement are not mate- 
rial. By the second supplemental agreement it was agreed that Rameshwar- 
prasad Bagla, Harishankar Bagla, Ramkumar Shivchandrai & Sons Private 
Ltd., Govindram Brothers Private Ltd., and Bagaria More Co. Ltd. and the 
survivors or survivor of them and other the partner or partners for the time 
being of the said firm Agarwal & Co., whether the change be brought about 
by death, retirement, addition or otherwise of a partner or partners and 
their permitted assigns, were and should continue as from June 26, 1956, to 
be the managing agents of the company for the balance of the said period of 
20 years commencing from January 1, 1946, as provided in the said managing 
agency agreement dated September 10, 1946, and on the terms and conditions 
mentioned therein, as altered or amended by the said first supplemental 
agreement. 

Ata general meeting of defendant No. 1 company held on December 12, 1955, 
defendant No. 2 was elected a director of defendant No. 1 company by an ordi- 
nary resolution. Having been so elected he was liable to retire by rotation. 
It was his turn to retire on November 20, 1959. Defendant No. 1 company 
issued a notice to its members dated September 29, 1959, convening its 39th 
annual general meeting on November 20, 1959. One of the items on the agenda 
of that meeting was to elect a director in the place of defendant No. 2 who 
was retiring by rotation but was eligible and offered himself for re-election. 
The meeting was accordingly held on November 20, 1959. Defendant No. 2 
was elected a director at that meeting by an ordinary resolution. It was 
under these circumstances that the plaintiff shortly thereafter filed the above 
suit challenging the validity of defendant No. 2’s election as a director. 

This appeal mainly concerns points of law. There are some facts which are 
material. We will set out the admitted facts. Defendant No. 2 is a share- 
holder of B.M. Co. Ltd. holding 102 shares out of 7,557 issued shares. B.M. 
Co. Ltd. is a public company having 23 members, there being no restriction on 
transfer of its shares. Defendant No. 2 had no interest in B.M. Co. Ltd. 
other than his holding of the said shares and the said power of attorney 
dated June 3, 1955. On the basis of the said power of attorney defendant 
No 2 did exercise some powers and sign some cheques on behalf of defen- 
dant No. 1 company acting for B.M. Co. Ltd. and through it for Agarwal & 
Co. Defendant No. 2 was not entitled to receive and has not in fact received 
any part of the managing agency commission earned by Agarwal & Co. nor 
a share of such commission received by B.M. Co. Ltd., except of course what- 
ever may have come to him by way of dividend on his shares in B.M. Co. Ltd. 

The provision of law most material to this appeal is contained in sub-s. (1) 
of s. 261 of the Companies Act. It is pertinent to bear in mind that the pro- 
visions of the Companies Act which are applicable to the facts in this appeal 
are those as were contained in the Companies Act as at November 20, 1959, 
without the amendments made in that Act subsequent thereto. The material 
part of sub-s. (J) of s. 261 provides as under: 

“ (1) If a public company, or a private company which is a subsidiary of a public company, 
has a managing agent and such managing agent is authorisad by the articles or by an agreement 
to appoint any director to the Board, none of the following persons shall be appointed as a 
director of the company whose period of office is liable to determination by retirement of directors 
by rotation, except by a special resolution passed by the company : — 

(a) any person who is an officer or employee of, or who holds any office or place of profit 
under, the company or any subsidiary thereof : 

Provided that nothing in this clause shall apply to the director of such company or subsidiary, 
or to the holder of any office or place of profit under such company or subsidiary which may be 
held by a director of the company by virtue of section 314; 

(b) where any office or place of profit which would disqualify a person under clause (a), 
read with the proviso thereto, is held by any firm, any partner in, or employee of, the firm; 

(ce) where any such office or place of profit is held by a private company, any member, 
officer or employee of such company : 
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(d) where any such office or place of profit is held by a body corporate, any officer or em- 
ployee of such body corporate ; 

(6) any person who is entitled, by virtue of any agreement, to any share of, or any 
amount out of, the remuneration received by the managing agent ; 

(f) any associate, or officer or employee, of the managing agent; or 

(g) any person who is an officer or employee of, or who holds any office or place of profit 
under any body corporate under the management of the managing agent or any subsidiary 
of such body corporate : ” 

The provision contained in s. 261(/) can apply if certain preliminary con- 
ditions mentioned in the opening part of that sub-section are fulfilled. The 
preliminary conditions are that the company must be a public company or a 
private company which is a subsidiary of a public company, secondly, that it 
has a managing agent, and, thirdly, that such managing agent is authorised 
by the articles or by an agreement to appoint any director to the Board. Sub- 
section (J) provides that if those conditions are fulfilled, none of the persons 
mentioned in els. (a) to (g) of that sub-section shall be appointed as a director 
of the company whose period of office is liable to determination by retirement 
of directors by rotation except by a special resolution passed by the company. 
The Companies Act recognises the power of a managing agent to appoint 
directors subject of course to the restrictions contained in s. 877. The direc- 
tors so appointed would be removeable by the managing agent and would not 
be liable to retire by rotation. Section 255 however provides that at least 
two-thirds of the total number of directors of a public company shall be persons 
whose period of office is liable to determination by retirement of directors by 
rotation. Section 256 provides as to how many and which directors shall be 
Hable to retire by rotation. The effect of the provisions of sub-s. (J) of s. 261 
is that the persons mentioned in cls. (a) to (g) in that sub-section, may be 
nominated by the managing agent as directors of the company and they would 
not be liable to retire by rotation. But if any of the persons of those cate- 
gories seek election as a director liable to retire by rotation, that person can 
be elected only by a special resolution passed by the company, which would 
require at least 75 per cent. of the votes cast and not by a bare majority only. 
It therefore lays down a disqualification of that nature on persons of those cate- 
gories. It is the contention of Mr. Nathwani, the learned counsel for the plain- 
tiff, who is respondent No. 1 before us, that defendant No. 2 falls within the 
categories covered by cls. (a), (d) and (f) in s. 261(/), and we will consider 
Mr. Nathwani’s arguments in respect of each of these three clauses separately. 

As regards cl. (a), Mr. Nathwani urged two main contentions. His first 
contention was that one who is a managing agent of a company as defined under 
s. 2(25)—be the managing agent a person, firm, private company or body cor- 
porate—can be said to ‘‘hold an office or place of profit under the company”’ 
for the purposes of cl. (a). Mr. Nariman, the learned counsel for defendant 
No. 2 appellant, does not dispute this proposition: The second contention of 
Mr. Nathwani was that not only Agarwal & Co. but even defendant No. 2 him- 
self must be held to be a managing agent of defendant No. 1 company on the 
facts of this case and that therefore defendant No. 2 was an ‘‘officer’’ and 
held an ‘office’? under the company. 

Section 2(25) reads as follows: 

“smanaging agent’ means any individual, firm or body corporate entitled, subject to the 
provisions of this Act, to the management of the whole, or substantially the whole, of the 
affairs of a company by virtue of an agreement with the company, or by virtue of its memoran- 
dum or articles of association, and includes any individual, firm or body corporate occupying 
the position of a managing agent, by whatever name called ; ” 

A plain reading of this definition of managing agent shows that whether de- 
fendant No. 2 was a managing agent is a question of fact and particularly 
because of the requirement of an agreement with the company and of the 
other requirement that he must be entitled to the management of the whole 
or substantially the whole of the affairs of the company. Mr. Nathwani wanted 
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to contend that defendant No. 2 himself was the managing agent of defendant 
No. 1 company on the facts of this case. Mr. Nariman objected to Mr. Nathwani 
being permitted to urge this contention. This contention or even the facts 
relevant for holding whether defendant No. 2 was or was not the managing 
agent of defendant No. 1 company have not at all been pleaded in the plaint. 
This contention was not urged before the trial Court nor even before Mr. Jus- 
tice Patel. It was raised for the first time only in the arguments before us. 
We are of the opinion that the plaintiff cannot urge this contention for the 
first time at this late stage and particularly because to allow this contention 
to be urged would result prejudicially and unjustly to defendant No. 2 be- 
cause he has not had any opportunity to bring on the record facts relevant to 
the decision of this contention. 

But even if it was open to the plaintiff io urge his contention, which we 
have already held .is not open to the plaintiff, there is, on such material as is al- 
ready on the record, in our opinion no substance in this contention. It is no- 
body’s case that defendant No, 2 was entitled to manage the affairs of defendant 
No. 1 company by virtue of*any provision in the latter’s memorandum or articles 
of association. In the absence of any such provision, s. 2(25) requires that there 
must be an agreement between the company and the managing agent. The 
only agreement which can be and is relied upon by the plaintiff for this purpose 
is the said agreement of managing agency dated September 10, 1946, read 
with the said two supplemental agreements. The parties to the agreements are 
defendant No. 1 company and Agarwal & Co. Defendant No. 2 is not even a 
party to the agreement. It is Agarwal & Co. which is appointed as managing 
agent. Defendant No. 2 is not even a partner in Agarwal & Co. Therefore, as 
between defendant No. 2 and defendant No. 1 company, there is no agreement 
as contemplated in the first part of s. 2(25). 

Mr. Nathwani then contended that defendant No. 2 held the said power of 
attorney and that by reason thereof defendant No. 2 could represent B.M. Co., 
Ltd. in the affairs of Agarwal & Co. in B.M. Co., Ltd.’s capacity as partner 
of Agarwal & Co. He further contended that defendant No. 2, as so represent- 
ing one of the partners of Agarwal & Co., could exercise the rights and per- 
form the duties of Agarwal & Co. as the managing agent of defendant No. 1 
company and that, therefore, defendant No, 2 was the managing agent of de- 
fendant No.1 company. In our opinion, this argument is too far fetched. What 
s. 2(25) requires is an agreement between the company and the managing 
agent which either could legally enforce against the other and the mutual rights 
and obligations between the company and the managing agent could subsist 
so long as that agreement subsisted. Here there was no agreement between the 
company and defendant No. 2 which could be mutually enforced by each 
against the other. Defendant No. 2 could unilaterally without the concurrence 
of defendant No. 1 company surrender his power of attorney from B.M. Co., 
Ltd. or B.M. Co., Ltd. could at any time withdraw that power of attorney 
from defendant No. 2. We cannot, therefore, uphold Mr. Nathwani’s conten- 
tion that defendant No. 2 was the managing agent of defendant No. 1 company 
and was because of that reason an officer or held an office under defendant 
No. 1 company. 

Mr. Nathwani then contended that the second part of s. 2(25) provides that 
the. term ‘‘managinge agent’’ includes any individual, firm or body corporate 
occupying the position of a managing agent by whatever name called. He 
argued that if an individual, firm or body corporate oceupies the position of 
a managing agent, it is not necessary that there must be any provision under 
the company’s memorandum or articles of association, nor is it necessary that 
there should be an agreement with the company entitling the person to the 
management of the whole or substantially the whole of the affairs of the com- 
pany. According to Mr. Nathwani, this second part applies to the individual, 
firm or body corporate who occupies the position of a managing agent, that is, 
who in fact manages the whole or substantially the whole of the affairs of the 
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company, although he may be so managing without any agreement between 
him and the company. IIe contended that because of the said power of attorney 
granted to him defendant No. 2 was in fact managing the whole or substan- 
tially the whole of the affairs of the company . Though it has not been disput- 
ed that defendant No. 2 was by virtue of the power of attorney managing some 
of the affairs of defendant No. 1 company, there is no plea or evidence that he 
was managing the whole or substantially the whole of the affairs of defendant 
No. 1 company. There is therefore no foundation of facts to support this con- 
tention of Mr. Nathwani. But what is more, this contention of Mr. Nathwani 
as to the construction of the second part of s. 2(25) is not sound. What the 
second part means is that if an individual, firm or body corporate is in fact 
occupying the position of a managing agent, but is called by any other name, 
that person must be held to be a managing agent within the meaning thereof 
under s. 2(25). What is to be ignored is any name other than ‘‘managing 
agent’’ by which the individual, firm or body corporate is called. But that 
person must occupy the position of a managing agent and ‘‘managing agent”? 
here must mean as defined in the first part of s. 2(25), which requires that 
there must be either a provision in the memorandum or articles of association 
of the company or there must be an agreement as mentioned therein. 

There is another ground against the contention of Mr. Natlrwani. Clause 
(a) disqualifies a person who is an officer or employee of or who holds any 
office or place of profit under the company. The words ‘‘or any subsidiary 
thereof’’ and the proviso under cl. (a) do not have any application in this 
case and will therefore be totally ignored. Now all that is relied upon in this 
connection is that defendant No. 2 held the said power of attorney from B.M. 
Co., Ltd. We have already dealt with the question whether defendant No. 2 
could be said to be an officer of defendant No. 1 company. It is not even can- 
vassed by Mr. Nathwani that defendant No. 2 was an employee of defendant No. 1 
company. He certainly was not an employee of defendant No. 1 company, 
because he was not appointed by defendant No. 1 company, nor was he paid 
any remuneration by defendant No. 1 company. The question which then 
remains is whether defendant No. 2 held any office or place of profit under 
defendant No. 1 company. It was hotly contested before us whether defendant 
No. 2 ean at all be said to have held, by reason of the power of attorney, 
any office or place of profit. For the purposes of the contentions in 
respect of cl. (a) we need not and we therefore do not decide it. For the 
purposes of this particular question we will assume, without in fact so holding 
it, that defendant No. 2 did, by reason of the said power of attorney, hold an 
office or place of profit. But even so the question remains whether that office 
or place of profit was held by defendant No. 2 ‘‘under the Company.”’ 

Defendant No. 2 held that power of attorney from B.M. Co., Ltd. The 
power of attorney may authorise defendant No. 2 to act on behalf of B.M. 
Co., Ltd. in the affairs of Agarwal & Co. as representing B.M. Co., Ltd. as 
one of the partners of Agarwal & Co. The power of attorney may further 
enable defendant No. 2 as representing B.M. Co., Ltd. and then representing 
Agarwal & Co. to act on behalf of Agarwal & Co. in Agarwal & Co.’s capacity 
as the managing agent of defendant No. 1 company and in that manner 
perform acts of management as the managing agent of defendant No. 1 company. 
But the ‘‘profit’’, that is, the remuneration, if any, which defendant No. 2 
would get, would be from B.M. Co., Ltd. but none from defendant No. 1 com- 
pany itself. There is nothing on the record to show that defendant No. 2 
himself was to get anything whatever from defendant No. 1 company directly for 
acting in pursuance of the power of attorney in the affairs of defendant No. 1 
company. Therefore, even if it be assumed as aforesaid that defendant No. 2 
held any office or place of profit, it cannot be held that he held it ‘‘under the 
Company.” 

Under all these circumstances we hold that defendant No. 2 does not fall 
under the category of persons metioned in el. (a). 
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Now we turn to cl. (d). It divides itself into two parts. The first requires 
that any office or place of profit under the company is held by a body corporate, 
and the second provides that if such a requirement is fulfilled, the disqualifi- 
cation will attach to any officer or employee of such body corporate. Mr. Nath- 
wani contended firstly that in this case B.M. Co., Ltd., a body corporate, held 
an office or place of profit under defendant No. 1 company, and further secondly 
that defendant No. 2 was an ‘‘officer’’ and ‘‘employee’’ of B.M. Co. Ltd. 

Mr. Nathwani supports the first part of his said contention on three grounds. 
The first ground is that because of the provisions of s. 2(30), as B.M. Co, Ltd. 
was a partner of the firm of Agarwal & Co., B.M. Co., Ltd. itself was a manag- 
ing agent anc, was therefore an officer of defendant No. 1 company. He further 
contended that the term ‘‘officer’’ necessarily involves that there is an office 
in respect of which one is an officer. He further contended that as s. 2(30) 
makes B.M. Co., Ltd. itself a managing agent, the office which B.M. Co., Ltd. 
held was that of the managing agency of defendant No.1 company. The second 
ground was that every partner of a firm of managing agent is himself a manag- 
ing agent, that managing agency is an office and that, therefore, B.M. Co., 
Ltd. was an officer of defendant No. 1 company. The third ground was that 
under the managing agency agreement itself read with the second supplemental 
agreement, on a true interpretation of the two documents every one of the 
partners was appointed the managing agent of defendant No. 1 company. 

Now, in order to succeed in his contentions under cl. (d), Mr. Nathwani 
must succeed in establishing, firstly, not only that B.M. Co., Ltd. held an office 
or place of profit under defendant No. 1 company, but, secondly, also that 
defendant No. 2 was an officer or employee of B.M. Co., Ltd. In our opinion, 
Mr. Nathwani’s contention under cl. (d) can be disposed of on the second part 
of his contentions. We therefore do not propose to decide the first part of his 
contentions for the purposes of el. (d). 

The second part involves the determination whether defendant No. 2 was 
an ‘‘officer’’ or ‘‘employee’’ of B.M. Co., Ltd. In support of his contention 
that defendant No. 2 was an officer, Mr. Nathwani urged three contentions. 

His first contention was that defendant No. 2 was a managing agent of B.M. 
Co., Ltd. within the meaning of s. 2(25). We have already referred to these 
contentions when dealing with Mr. Nathwani’s arguments in respect of cl. (a) 
and we have held that these contentions involve questions of fact and that in 
the absence of a plea in the plaint and in the absence of any argument till at 
this late stage, allowing Mr. Nathwani to urge these contentions would result 
to the prejudice of defendant No. 2 and that Mr. Nathwani cannot therefore be 
permitted to urge the same. The position even in respect of his contentions 
when in respect cl. (d) is exactly identical. 

The second contention urged by Mr. Nathwani was that defendant No. 2 
was an officer because he was a manager of B.M. Co., Ltd. within the meaning 
of that phrase as defined in s. 2(24). Section 2(24) provides as under: 

“ ‘manager’ means an individual (not boing the managing agent) who, subject to the 

superintendence, control and direction of the Board of Directors, has the management of the 
whole, or substantially the whole, of tho affairs of a company, and includes a director or any 
other person occupying the position of a managor, by whatever name called, and whether 
under a contract of service or not ;”’ 
A simple comparison of the provisions of s. 2(24) and s. 2(25) shows that the 
position in this case in respect of the contentions under s. 2(24) is identical 
with that in respect of the contentions in respect of s. 2(25). It involves a 
determination as to facts. There is no plea even in this respect in the plaint. 
It was never argued before the trial Court or before Mr. Justice Patel. It has 
been sought to be argued for the first time only before us. It is not permissible 
to Mr. Nathwani to now raise this contention at this late stage. 

The third contention urged by-.Mr. Nathwani was that defendant No. 2 
was an ‘‘officer’’ because defendant No. 2 was clothed with authority on behalf 
of B.M. Co. Ltd. to manage the partuership business of Agarwal & Co. It 
BLR—26 
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may be stated that Mr. Nathwani urged this contention as a contention inde- 
pendent of his said contentions based on the definition of ‘‘officer’’ contained 
in s. 2(30). In this behalf Mr. Nathwani relied upon the power of attorney. 
Now for this purpose it is necessary to ascertain what is the meaning of the 
word ‘‘officer’’ independently of s. 2(30). According to Stroud’s Judicial 
Dictionary, ‘‘officer’’? means a person under a contract of service; a servant of 
a special status holding an appointment to an office which carries with it an 
authority to give directions to other servants. In In re Western Counties 
Steam Bakeries and Millmg Company,’ Lord Justice Lindley, at p. 627 of the 
report, stated: 

“*... But to bo an officer thoro must be an offico, and an office imports a recognised position 
with rights and duties annexod to it, and it would be an abuse of words to call a person an 
officer who fills no such position either de jure or de facto, but who happens to do some of 
the work which he would have to do if he were an officer in the proper sense of the word. ” 
In this connection Mr. Nariman also referred us to the case of B. Johnson & 
Co. (Builders) In re.? In our opinion, that judgment, however, is not very 
useful to us in this case. 

Apart from the definition contained in s. 2(30), ‘‘officer’’ and ‘‘office’”’ are 
co-related. There must be an office and the oceupant of that office would be 
the officer. Mr. Nathwani, however, referred us to a judgment of a Division 
Bench of this Court in Deorao Laxman v. Keshav Laxman® and particularly 
to the observation in the judgment of Mr. Justice Chainani, as he then was, 
that the word ‘‘office’’ does not necessarily imply that it must have an exist- 
ence apart from the person who may hold it. Cases are known in which, in 
order to make use of the special knowledge, talent, skill or experience of cer- 
tain persons, posts are created, which exist only for so long as they hold them. 
This judgment does not help us in this case. It holds that the office did not 
exist apart from the person who occupied it. It holds that there can be an 
officer though no specific office existed. All that Mr. Nathwani can contend on 
the basis of this judgment is that although defendant No. 2 did not occupy a 
specific office as such, he was yet an officer. But basically, an ‘‘officer’’, whe- 
ther he occupies a specific office or not, must be in the relation of an employee 
or servant of a company, firm or individual who is his employer or master. 
Being an officer pre-supposes a relationship of employer and employee or 
master and servant. All that is relied upon in this case is the power of attor- 
ney. The power of attorney creates the relationship of principal and agent 
and not of master and servant. The distinction between the two relationships 
is too well known to need elaboration. Defendant No. 2 therefore was not an 
officer in the ordinary meaning of that word. 

Mr. Nathwani then contended that incl. (d) in s. 261(2) the words are 
“any officer or employee of such body corporate.” He contended that if 
officer” was used here merely in the sense of the relationship between em- 
ployer and employee, it would be but a specie of the genus ‘‘employee’’. If 
that was so, there was no reason for the Legislature to use the word ‘‘officer”’ 
separately, because he would have been included in the word ‘‘employee’’ in 
el. (d). The reason, however, why the Legislature had to use the word 
‘officer?’ in el. (d) separately is very clear. The word ‘‘officer’’ has been 
defined in s. 2(30). It is not a definition proper, but is what is called an in- 
clusive definition. It merely states that the word includes certain persons 
mentioned in that sub-section. Some of the persons mentioned in that sub- 
section are persons who would be really agents in the relationship of agent 
to principal. That inclusive definition creates a fiction and includes certain 
kinds of agents within the word ‘‘officer’’ for the purposes of the Companies 
Act. If therefore the word ‘‘officer’’ was not included in cl. (d) of s. 261(1), 
that elass of officers who are really agents would not be covered by the word 
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‘“‘employee’’ and would therefore remain out of the scope of cl. (d). The 
word ‘‘officer’’ had therefore to be included in cl. (£) to cover that class of 
i a were really agents, but who were to be deemed to be officers under 
8. ‘ 

Mr. Nathwani then contended that we must construe the word ‘‘officer’’ wide- 
ly, so as to include even persons who are really in the position of an agent to 
a principal. He contended that this must be so done to give effect to the in- 
tention of the Legislature disclosed in s. 261(J) to place all persons who are 
associates or partners or employees or interested in or under the control of 
the managing agent under the disqualification contained in sub-s. (1) of 
s. 261. We are unable to accept this contention of Mr. Nathwani. There ap- 
pears to be no justification to include persons who are agents under the word 
“‘officer’’, because it would be contrary to the very basic concept of the rela- 
tionship of master and servant implied by the use of the word ‘‘offieer’’. To 
our mind, the language used in cl. (d) or even in sub-s. (Z) of s. 261 is not 
ambiguous. We must give words their ordinary meaning. Giving such ordi- 
nary meaning does not lead to any absurdity or incongrnity or lack of mean- 
ing. We therefore would not be justified in first assuming that the Legisla- 
ture intended to make a certain provision and on the basis of such assumption 
to give to the word ‘‘officer’’ not its ordinary meaning but a wider meaning. 
We, therefore, hold that defendant No. 2 was not an officer of B.M. Co. Ltd. 

The fourth contention urged by Mr. Nathwani in respect of cl. (d) was that 
defendant No. 2 was an employee of the body corporate B.M. Co. Ltd. Even 
for this contention Mr. Nathwani relied upon nothing other than the said 
power of attorney. We have already stated that the power of attorney creates 
the relationship of principal and agent and not of employer and employee. 
We cannot therefore accept this contention of Mr. Nathwani. 

We will now proceed to consider the contentions urged in respect of el. (f) 
in s. 261(Z). The clause would operate only in respect of an associate or 
officer or employee of the managing agent. The managing agent in this case 
is, according to Mr. Nathwani, B.M. Co. Ltd. Now we have already held in 
our judgment relating to the contentions in respect of cl. (d) that defendant 
No. 2 was not an officer or employee of B.M. Co. Ltd. That leaves for con- 
sideration whether defendant No. 2 was an associate of B.M. Co. Ltd. ‘‘Asso- 
ciate” is defined in s. 2(3). B.M. Co. Ltd. was a body corporate having not 
more than 50 members. It is, therefore, cl. (d) of s. 2(3) which applies. 
Under that clause any member, that is, shareholder, of the body corporate 
would be an associate of the body corporate. There is no dispute that defen- 
dant No. 2 was a shareholder and was, therefore, a member of B.M. Co. Ltd. 
Defendant No. 2 was therefore an associate of B.M. Co. Ltd. 

The only question that therefore remains to be considered is whether B.M. 
Co. Ltd. was the managing agent of defendant No. 1 company. When dealing 
with cl. (d) we have already stated that Mr. Nathwani urged that B.M. Co. 
Ltd. was a managing agent of defendant No. 1 company on three grounds and 
we have set out the three grounds. 

The first ground was that B.M. Co. Ltd. was a partner of the firm of Agarwal 
& Co. and that therefore because of s. 2(30) B.M. Co. Ltd. was an officer of 
defendant No. 1 company and that the office which B.M. Co. Lid. held as 
such officer was that of a managing agent of defendant No. 1 company. Now 
s. 2(30) does not contain a definition proper of ‘‘officer’’, but is merely an in- 
clusive definition. It merely makes a partner a managing agent only for the 
purpose of making that partner an officer. It cannot, however, be construed 
to lay down that every partner of a firm of managing agents must be deemed 
to be or is by himself a managing agent within s. 2(25). Section 2(30) 
creates a fiction for deeming a partner an officer. But, in our opinion, there 
is no justification to carry that fiction still further, and hold, although it is 
not so specifically provided, that every partner of a firm of managing agents 
is himself a managing agent of the company. 
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The second ground of Mr. Nathwani was that even apart from s. 2(30), 
under the general law of partnership every partner of a firm of managing 
agent is himself a managing agent. For this purpose, however, one must con- 
sider the provisions of s. 2(25). It separately mentions ‘‘individual’’, “firm”? 
and ‘‘body corporate’. A firm can be composed of individuals and/or bodies 
corporate. Mr. Nathwani’s argument was that when a firm is the managing 
agent, every partner of the firm can perform the acts and is liable as manag- 
ing agent and that therefore’ every partner himself is a managing agent. Now 
the relevant consideration is not whether every partner of a firm can do the 
acts which a firm is entitled to do and be Hable for every liability of the firm. 
The relevant consideration is whether for the purposes of the Companies Act 
a partner of a firm which is the managing agent can himself be said to be a 
managing agent. If Mr. Nathwani’s argument is correct, why does the defini- 
tion in s. 2(25) mention ‘‘firm’’ separately and specifically? The two words 
‘‘individual’’ and ‘‘body corporate’’ would have been sufficient because be- 
tween the two of them all possible categories of partners of a firm would have 
been covered. It cannot be said that the Legislature introduced the word 
“firm” in s. 2(30) unnecessarily or redundantly. In our opinion, the pre- 
sence of the word ‘‘firm’’ in s. 2(25) is an indication that when a partnership 
firm is a managing agent, every partner of that firm separately is not intend- 
ed to be treated as a managing agent of the company. 

Mr. Nathwani contended that the scheme and the provisions of sub-s. (Z) 
of s. 261 show that the Legislature wanted to hit at the evil of managing 
agents packing the Board of Directors by a simple majority of vote at the 
general meetings of the companies with its own nominees, relations or friends 
or persons under their control like their officers, employees, ete. He further 
pointed out that under els. («) to (g) all such persons are covered. He fur- 
ther pointed out that to prevent such an evil which managing agents can 
create, cls. (e), (f) and (g) specifically mentioned ‘‘managing agents”. He 
pointed out that under cl. (¢) even those who are not partners but who are 
entitled to a share or an amount or to a remuneration received by the manag- 
ing agent have been subjected to the disqualification. He further pointed out 
that under els. (f) and (g) even associates, officers and employees of a manag- 
ing agent have been subjected to a disqualification and that in this connec- 
tion it should be particularly noticed that the definition of ‘‘associate’’ under 
s. 2(3) is very very wide. He urged that although els. (a) to (d) do not 
specifically refer to managing agents, the wording of each of them is wide 
enough to include the cases under cl. (a) where an individual is a managing 
agent, under cl. (b) where a firm is a managing agent, under cl. (c) where a 
private company is a managing agent, and under cl. (d) where a body cor- 
porate is a managing agent. He took us in detail through these seven clauses 
to show that the contents of the seven clauses in many cases overlap. He 
contended that by reason of these seven clauses every conceivable person con- 
nected with the managing agent would be covered under one or the other, if 
not more of them. He then posed a query for our consideration whether in 
these circumstances, in view of the provisions of s. 261(/) itself, it can be said 
that the Legislature intended that individual partners of a managing agent 
were intended to be left out from the disqualification imposed by s. 261(Z). 
In this connection he relied upon the judgment of the Supreme Court in 
Gobinda Basu v. Sankari Prasad* in support of the proposition that when a 
partnership firm holds an office of profit under the Government, it was held 
that every individual partner of that firm held an office of profit under the 
Government. Now it is true that in that case a partnership firm held an 
office of profit under the Government and one of the partners of that firm was 
held to be holding an office of profit under the Government. But it must be 
noticed that the Supreme Court did not itself hold that because the partner- 


4 [1964] A.TL.R. S.C, 254. 
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ship firm held an office of profit, therefore every partner of that firm must be 
held to hold an office of profit. The judgment of the Supreme Court can be 
better understood by referring to the judgment of the High Court, the appeal 
against which the Supreme Court decided. The judgment of the High Court 
is reported in G. Basu v. S. P. Ghosa® and the portion of the judgment at 
p. 561 clearly shows that in that case it was conceded that a partner could be 
said to be holding an office of profit if his firm held the office of profit. The 
High Court itself, therefore, decided this point on a concession. The point 
having been conceded before the High ‘Court it did no longer survive for a 
decision before the Supreme Court. We, therefore, cannot interpret the judg- 
ment of the Supreme Court as laying down the principle that when a firm 
holds an office, be it of profit or that of a managing agent, every partner of 
that firm must be deemed to hold that office. 


Mr. Nathwani also relied upon the provisions of s. 848 of the Companies Act 
which provide that a company shall not pay to its managing agent by way of 
remuneration, whether in respect of his services as a managing agent or any 
other capacity, any sum in excess of the maximum laid down in that section. 
He then invited our attention to the judgment of a Division Bench of this 
High Court in Ramaben Thanawala v. Jyoti Ltd.2 The point in that case was 
whether in calculating the maximum remuneration provided under s. 348, the 
remuneration paid to an individual partner of a firm, which firm was the 
managing agent of a company, in an altogether different capacity, was to be 
added to the remuneration paid to the firm of the managing agent itself. It 
was held in that case that that amount should be taken into consideration for 
the purpose of limiting the remuneration of the managing agent under s. 848. 
Mr. Nathwani contended that s. 348 is concerned with the remuneration of only 
the managing agent and that if the remuneration paid to a partner was add- 
ed, it could only be on the basis that the partner himself was a managing 
agent. The judgment in that case does support Mr. Nathwani’s present con- 
tention. It was held in that case that a firm has no legal existence and that it 
is only a compendious manner of describing partners carrying on a business, 
and that for giving full effect to the clear and emphatic language used by the 
Legislature in s. 348, it must be held that for the purposes of s. 348 the 
partner must be treated as a managing agent and the remuneration earned by 
him individually must be added to the remuneration earned by the firm for the 
purpose of determining the maximum provided for under s. 348. The report, 
however, shows that unfortunately the attention of that Court was not invited 
to the provisions of s. 2(25) which defines ‘‘managing agent”. We have al- 
ready pointed out that on a true construction of s. 2(25) the Legislature did 
not intend a partner of a firm of managing agent to be himself a managing 
agent. We feel that the judgment would have been otherwise if the Court’s 
attention in that case had been drawn to s. 2(25). But there is another factor 
which happened subsequent to that judgment which also must be taken into con- 
sideration by-us. A few vears after the judgment was delivered, the Legisla- 
ture amended the said s. 348 by adding a new portion into it as sub-s. (2) 
thereof. The relevant part of the amendment states that for the purposes of 
s. 848 any payment made by way of remuneration to every partner in the 
firm, where the managing agent of a company is a firm, shall be deemed to be 
included in the remuneration of the managing agent. The fact that the amend- 
ment was made within a few years after that judgment shows that the atten- 
tion of the Legislature was focussed on the diffieulty which would arise in 
cases where the managing agent happens to be a partnership firm. That judg- 
ment had held that for the purposes of s. 348 the remuneration paid to a 
partner of a firm of managing agent must be deemed to have been paid to the 
managing agent himself. Nonetheless, the Legislature made the said amend- 
ment. The obvious intention of the Legislature which can be inferred from 


5 (1962) 67 C,W.N. 558. . 6 (1956) 59 Bom. L.R. 67. 
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that circumstance would be that that judgment was but a judgment of one 
out of several High Courts in our country and that the amendment should be 
made to obviate the possibility of any contrary judgment being given. Now, 
when the Legislature amended s. 348, this difficulty of a partner of a manag- 
ing agent’s firm not being himself treated as a managing agent came to the 
knowledge of the Legislature. Even with such knowledge the Legislature has 
not made an amendment in respect of the disqualification contained in 
s. 261(7) so as to make every partner of a firm of managing agent himself 
the managing agent. The intention of the Legislature is to be gathered from 
the words used and the Court is not entitled to travel outside the words un- 
less sufficient reasons exist. As we have already stated, such reasons do not 
exist here. We cannot therefore accept tliis particular argument of Mr. Nath- 
wani. But at the same time we must observe that what Mr. Nathwani has 
pointed out is a matter for serious consideration by the Legislature, because 
of the general intention of the Legislature to be gathered from the provisions 
of s. 261(7). If the Legislature intends that for the purposes of this disquali- 
fication every partner of a firm of managing agents should himself be treated 
as a managing agent, the Legislature should make suitable amendments to 
effectuate that intention. But it is the Legislature and the Legislature alone 
which can do so. A Court cannot, in the guise of interpretation, an interpre- 
tation based on a supposed intention of the Legislature, in reality embark to 
legislate and usurp the functions of the Legislature. 


The third contention urged by Mr. Nathwani was that apart from the provi- 
sions of law, by the said managing agency agreement dated September 10, 
1946, read with the second supplemental agreement dated July 27, 1956, B.M. 
Co. Ltd. itself had been appointed the managing agent of defendant No. 1 
company. He contended that the parties to that agreement are the thirteen 
partners of Agarwal & Co., but of course in their capacity as partners of 
Agarwal & Co. He further contended that the parties to the second supple- 
mental agreement similarly are the then five partners individually named, al- 
though of course as partners of Agarwal & Co. He further contended that 
the terms of the agreements show that defendant No. 1 company agreed to 
accept the survivors or even the last survivor of the various partners in the 
ease Of death, retirement, cte. of the partners. He contended that in that way 
if B.M. Co. Ltd. was the last sole survivor, defendant No. 1 company would 
have accepted the firm of Agarwal & Co. with B.M. Co. Ltd. as its sole sur- 
viving partner and hence its sole proprietor as its managing agent. According 
to Mr. Nathwani, defendant No. 1 company was therefore prepared to repose 
confidence even in B.M. Co. Ltd. alone for its skill, ability, financial status, etc. 
He contended that therefore each one of the named partners of Agarwal & Co. 
must, in addition to the firm of Agarwal & Co. itself, be deemed to be the 
managing agent of defendant No. 1 company. In our opinion, this is not a 
correct construction to be placed on the said agreements. It is true that thir- 
teen partners in the one case and five partners in the other case of Agarwal 
& Co. have been individually named in the respective agency agreements and 
made parties thereto, but they have been named as constituting the firm of 
Agarwal & Co. The intention underlying the agreements is quite clear and 
that intention is that it was the firm of Agarwal & Co. which was to be the 
managing agent of defendant No. 1 company. The agreements do stipulate 
that the survivors of the partners or even the assigns of the partners would 
be managing agents. It is true that by those agreements defendant No. 1 
company agreed to accept even B.M. Co. Ltd. solely as its managing agent in 
case B.M. Co. Ltd. happened to be the last surviving partner of Agarwal & 
Co. But that event would materialise if all the other partners die or retire 
or otherwise go out of the partnership. But that would not be the position 
so long as the other partners continue to exist as partners of Agarwal & Co. 
We, therefore, cannot accept this contention of Mr. Nathwani. We therefore 
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hold that defendant No. 2 does not fall within the category of persons falling 
under cl. (f). 

In the result, we hold that defendant No. 2 did not fall within any of the 
clauses in s. 261(/) and therefore did not incur the disqualification contained 
in sub-s. (Z) of s. 261. It was, therefore, not necessary that he ought to have 
been elected by a special resolution. His election by an ordinary resolution 
is valid. Under the circumstances, we allow the appeal, reverse the judgment 
and order of the learned single Judge and restore the judgment of the trial 
Court dismissing the suit. 

The normal rule that costs must follow the event must be followed in this 
case also. Mr. Nathwani has contended that the rule should be departed from 
because an important and complicated point of law was involved and the judg- 
ment in kamaben Thanawala v. Jyoti Lid. was in the plaintiff’s favour. 
That judgment, in our opinion, does not cover all the points canvassed in this 
appeal, nor does that judgment directly deal with s. 261(7). It is only by 
way of analogy that Mr. Nathwani relied upon the same. That, in our opi- 
nion, is not sufficient justification for us to depart from the normal rule. As 
regards defendant No. 3, we however feel that there was no justification why 
defendant No. 3 should have appeared separately from defendant No. 2. De- 
fendant No. 3 was sued in his representative capacity and it has been so speci- 
fically stated at the very inception when the plaint was filed that defendant 
No. 3 was being sued for himself and all other shareholders of defendant No. 1 
company supporting defendant No. 2. We, therefore, order that the plain- 
tiff shall pay the costs of defendant No. 2 and defendant No. 1 company all 
throughout and that defendant No. 3 shall bear and pay his own costs all 


throughout. Appeal allowed. 





Before Mr. Justios Naik. 


SMT. MARIAMBAI ADAM FAKIR 
v. 
MESSRS. MACKINNON MACKENZIE & CO., PVT., LTD.* 


Workmen’s Oompensation Act (VIII of 1923), Seo, 3(4)— Workman's death due to heat exhaustion 
as result of exposure to estreme weather vonditions—Oonditions of duty or nature of duty not 
responsible for acoideni— Whether injury by accident had arisen out of employmeni— 
Applicabtlity of e. 3(4)—Seotion whether confined to cases where disease directly traceable to 
specific injury—Dtstinciion between acotdent immediately and remotely caused by forces of 
nature, 

Bection 3(4) of the Workmen’s Compensation Act, 1928, is not confined to cases where 
the disease is directly traceable to a specific injury, such as, the passage of a bacillus or 
virus. The contraction of the disease may not be known or may not be amenable to 
medical diagnosis, If it is, then the position is clear as in Bréntons Limited v. Survey! 
(where it was held that the assault of a bacillus upon a workman proceeding from the 
wool upon which he was working and affecting him with mortal anthrax was a case of 
“injury by accident” within the meaning of the English Workmen’s Compensation Act, 
1897). Even when it is not, if it is established that it is attributable to a specific injury 
by accident, then, that is a case of injury by accident arising out of and in the course of 
the employment, In other words, if it is shown that the work in which the workman is 
employed has in some way contributed to or has accelerated the process of disablement 
or death, then the case will fall within the purview of s. 3(4) of the Act. 

Brintons Limited v. Survey*, Wiliama v. Guest, Keen and Netilefolds®, Innes or Grant 
v. G. d Q. Kynoch! and Martin v. Manchester Corporatiom,® referred to. 


*Decided, October 5/6, 1966. First Appeal 1 [1905] A.O. 230. 
No, 587 of 1965, against the decision of V. B. 2 [1905] A.C, 230. 
Potdar, Commissioner for Workmen’s Com- 3 [1928] 1 K.B. 497. 
pensation, at Bombay, in Application No, 152) 4 [1919] A.O. 785. 
B-12 of 1963. 5 [1912] V B.W.C.C, 259, 
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Under English law a distinction has beon made between a case where the accident has 
occurred by tho operation of the forces of nature by themselves and a case where the 
accident has taken plece by the intervention of some event which has been affected by the 
operation of natural forces. In the first category of cases, what must be established is 
that the workman has been exposed either to a special or peculiar risk or risk which is 
incidental and which arises out of the nature, terms and conditions of his employment. In 
the latter category, all that is necessary to be proved on the part of the workman is that 
he was at the particular spot because of the employment. In other words, his employ- 
ment required him to be at that spot. While he was taken to that spot in the perfor- 
mance of his duties, natural forces operated upon some agency such as, scaffolding falling 
or a wall crashing or a building collapsing, it is nob necessary for the workman to prove 
that he was exposed to any special danger or’ special risk by reason of his employment. 
The distinction seems to have been based on the forces of nature being the immediate 
cause or causa causans or the forces being the remote cause, Lord Shaw of Dunfermline 
called the latter type of cases as location cases, These principles enunciated in English 
cases have been applied in India. 

Warner v. Couchman,® Oraske v. Wigan,? Andrew v. Faileworth Industrial Soctety®, Kelly 
v. Kerry Oounty Council,’ Davies v. Gillespie’, Lawrence v. George Matthews, (1924) La., 
Thom or Simpson v. Sinclair? Dennis v. A. J. White & Company, Mrs. Santan 
Fernandes v, B, P, (India) Ltd,, Bom.4, Bhagubat v. Central Rly, Ibrahim v. Mackinnon 
Mackenzie & Co." and Messrs. Mackinnon Mackenzies & Oo, Lid. v. Sint. Rajiyabat Osman 
Sayt,17 referred to, 

The deceased seaman who was recruited by a shipping company at Bombay to serve 
on a ship as Deck Bhandari at Abadan, after boarding the ship, collapsed in the after 
accommodation when he was packing his effecta. It was found that his death was due to 
heat exhaustion by reason of the fact that he was exposed to severe weather conditions, 
In an application for compensation made by his widow it was contended that the deceased 
was required to join hia duties at Abadan where climatic conditions were surcharged with 
extreme heat, that the nature of his employment exposed him to that special or parti- 
cular danger, that the disease viz. heat exhaustion was direstly attributable to the injury 
by accident and that, therefore, she was entitled to compensation :— 

Held, that the deceased had not commenced his duties as a Deck Bhandari and was in 
the process of joining that part of his duties when he got the attack of heat exhaustion 
and collapsed, 

that the heat oxhaustion was brought about upon the deceased merely by the operation 
of forces of nature by adversely severe weather conditions, 

that neither the conditions of duty nor the nature or incident of duty was in any way 
responsible for the accident which overcame the deceased, and 

that, therefore, the injury by accident viz. death by heat exhaustion had not arisen 
out of the employment of the deceased and the widow was not entitled to compensation, 


Te facts are stated in the judgment. 


M. V. Jayakar, for the appellant. 
J. I. Mehta, instructed by Crawford Bailey & Co., for the respondents. 


Nam J. This appeal arises out of an application for compensation made 
by the widow of the deceased under the Workmen’s Compensation Act. The 
widow had claimed an amount of Rs. 4,000 as compensation on the basis that 
the salary of her deceased husband was within the range of Rs. 200 to Rs. 300. 
The facts on which there is no longer any dispute lie within a narrow com- 
pass and may be set out as follows: The deceased, Adam Fakir, was recruited 


6 [1911] 1 K.B. 351. ` 13 [1917] A.O, 479, 

7 [1000] 2 K.B. 635, 14 (1955) 58 Bom, L.R. 149. 

8 [1904] 2 K.B. 32. 15 (1954) 56 Bom, L.R, 509. 

9 (1908) 42 I.L.T, 23. .- 16 (1965) 67 Bom. L.R., 735. 

10 (1911-12) 105 L.T.R. 494, 17 . (1966) First Appeal No, 389 of 1966, 
11 [1929] 1 K.B Oe desided by Chitale on February 28, 1966 


12 [1917] A.C. 1 (Unrep.). 
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as a Deck Bhandari on July 19, 1962, at Bombay to serve on the ship s.s. 
Baluchistan by the opposite party-respondents. Adam Fakir along with other 
crew, which is called as Asian crew, was taken in a steamer caller ‘Daressa’, 
which reached Khorramshahr port on July 29, 1962. The Asian crew com- 
menced boarding the ship s.s. Baluchistan at about 3-30 p.m. at Abadan. 
At 5-35 p.m. the Chief Officer was informed that Adam Fakir, the Deck Bhan- 
dari, had collapsed in the after accommodation. Adam Fakir was then re- 
moved to amidship accommodation. Ambulance was called as Adam Fakir 
appeared to be in deep coma. It was ascertained that the collapsed man’s 
pulse was extremely high and weak and that his temperature was 104°. 
Orders were given by the Master that the patient be treated for heat exhaus- 
tion as prescribed by the Ship Captains Medical Guide. At 5-45 p.m. the 
ambulance arrived and Adam Fakir was removed to Abadan hospital. Short- 
ly after his arrival he breathed his last, and information was conveyed to the 
Chief Officer accordingly. The doctor issued a certificate to the effect that 
Adam Fakir died due to heat exhaustion on July 29, 1962. The widow, who 
was unaware of the circumstances in which her husband had met with the death, 
only alleged that her husband died on July 29, 1962, on the ship due to per- 
sonal injury by accident arising out of and in the course of his employment 
with the opposite party. The facts about the illness to which ultimately Adam 
Fakir succumbed are extracted from the official Log Book, which was produced 
on behalf of the opposite party. 

The opposite party contended that heat exhaustion is a natural cause and 
is not due to any injury arising out of employment. They relied upon the 
facts as stated in the Log Book. 

Appropriate issues were framed and the Commissioner for Workmen’s 
Compensation held that heat exhaustion which led ultimately to the death 
of Adam Fakir was an injury by accident which occurred in the course of 
employment. At the same time, he held that it did not arise out of employ- 
ment. Consequently, he dismissed the application. That is why the appli- 
cant has now come up in appeal. 

Mr. Jayakar, for the appellant, contended that Adam Fakir was recruited 
in Bombay and was taken to Abadan while in the employment of the oppo- 
site party. He pointed out that Adam Fakir was taken to Abadan for the 
purpose of joining his duties as a Deck Bhandari on s.s. Baluchistan. Adam 
Fakir was taken to a place of extreme heat and was subjected to terrific ex- 
posure particularly by reason of the fact that he was picked up from a com- 
paratively cool place and suddenly placed in a locality of high temperature. 
He, therefore, contended that the finding of the Commissioner that the in- 
jury did not arise out of employment is not correct. In support of his argu- 
ment he relied upon several authorities to which reference would be made 
hereafter. It may, however, be mentioned that in the course of his reply he 
made out some new points. He pointed out that post mortem examination 
was not held over the dead body of the deceased. According to him, it is 
the normal practice that when a person dies an accidental death or even 
when a person dies a sudden death, post mortem examination is held. He 
suggested that the post mortem examination would have revealed whether the 
deceased was susceptible to extreme heat or variations in temperature. He 
also pointed out that the opposite party had led no evidence as to the cir- 
cumstances in which the deceased was taken to Abadan and also the time 
when the steamer reached Khorramshahr as also the time when he was being 
trans-shipped from the steamer to s.s. Baluchistan. Tle conceded that this 
point was not made out before the Commissioner nor did it strike him at the 
time when he opened his arguments. He, therefore, sought the permission of 
the Court to make out the new point. In my view, no useful purpose would 
be served by allowing Mr. Jayakar to raise the new point for the simple reason 
that there is no evidence to show that a post mortem examination had been 
held. If it had not been held then the absence of it cannot now be helped. We 
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do not know whether post mortem is necessary under the local laws, rules 
or regulations prevailing at Abadan. We have a certificate on record issued 
by the official doctor of the Medical Department expressing opinion about the 
cause Of death of the deceased. The certificate says that Adam Fakir died 
due to heat exhaustion on July 29, 1962. Merely because post mortem exa- 
mination was not held, it is not possible to raise any adverse inference against 
the opposite party, firstly because, the point was never raised till the last 
moment, secondly because, we do not know the position of the rules prevailing 
at Abadan. It may as well be that post mortem was not considered necessary 
as no suspicion attached to the circumstances of death in view of the medical 
certificate. As regards the complaint that no evidence has been led: on be- 
half of the opposite party, it is true that no oral evidence has been led. Re- 
levant documents, however, have been produced in this case and both parties 
have relied upon those documents. I have already referred to the extract of 
the official Log Book and the medical certificate. There is a third document 
viz., report of the Master of the Ship on a printed form. The report refers 
to the date of engagement of Adam Fakir as July 19, 1962. Regarding the 
particulars of the medical treatment the report says that the deceased was 
treated for heat exhaustion. It further says that the Seaman (Adam Fakir) 
did not complain of any prior illness. Then the details regarding the nature 
of the work, hours of duty, rest cte. have been stated as follows: 

“This man (Adam Fakir) had not commenced work, having just joined the vessel, At 
the time of collapse he was engaged in unpacking his effecta”, 

Again at the end, in answer to the last query it is stated: 

“Had not commenced any duties on board the vessel”. 

The trial proceeded on the basis of the facts as set out in these three docu- 
ments. No challenge was made regarding any of the facts stated in these doeu- 
ments. It is true that the appellant had no means of knowing whether any 
of these facts were true or not. At the same time, in considering the argu- 
ment which has been raised for the first time in the course of reply of 
Mr. Jayakar, we have to take into account the basis on which the trial pro- 
ceeded. In deciding the issues of law arising in this case, therefore, we must 
proceed on the footing of the facts as they-have been disclosed by the docu- 
ments placed on record by the opposite party. 

On behalf of the applicant, reliance is placed on the evidence of Dr. Fakrud- 
din Tyaballi Variava. Dr. Variava claims to be a specialist in heat exhaustion. 
He has stated: 

“Heat exhaustion is due to exposure of a man to hot environments. It is likely to result 
in a person’s death. Heat exhaustion is a physical agent, It is the result of an external 
factor, the heat in human mechanism, If one does not expose himself to heat environments 
he does not suffer from heat exhaustion. The condition of heat exhaustion may occur within 
a few minutes to a few hours depending on the persons being acclimatized or not, If a man 
living in cold climate goes to a place of high temperature, he is prone to get heat exhaustion, 
Exertion is not necessary for heat exhaustion. It may occur in a warm place. It depends 
upon environments and not on exertion.” 

In answer to questions in cross-examination, Dr. Variava asserted that heat 
stroke is different from heat exhaustion. He stated: 

“In heat stroke there is no sweating as the sweating mechanism collapses and the tem- 
` perature of body goes up. In heat exhaustion there is profuse perspiration and the patient 
collapses....... If a man accustomed to 95°F. is exposed to hot environment of 105°/106°F. 
he is prone to heat exhaustion or stroke, In heat stroke the temperature is above 105°”. 

Tt is clear from the evidence of Dr. Variava that heat exhaustion is due merely 
to exposure to high temperature and exertion plays no part in bringing about 
the condition of heat exhaustion. In other words, heat exhaustion is an envi- 
ronmental disease and not a disease due to any special exertion. It was not 
suggested to Dr. Variava, on behalf of the applicant, that heat exhaustion de- 
pends npon the individual’s acclimatization and susceptibilities. According to 
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Dr. Variava, the mere fact that a person is transported from a cool place of 
95° F. temperature to a comparatively hot place of 105° or 106° F. tempera- 
ture, may make him susceptible to heat exhaustion. It is in the background 
of these facts that we have to consider the various questions of law that have 
been raised in the course of the arguments before me. 

Before discussing the various authorities that were cited at the Bar, it would 
be better to refer to the relevant provisions of the Workmen’s Compensation 
Act (hereinafter referred to as the Act). Section 3 of the Act relates to the 
employer’s liability for compensation. Sub-section (J) of s. 3 lays down the 
conditions in which his liability arises. In substance it provides: 

“(1) If personal injury is caused to a workman by accident arising out of and in the 
course of his employment, his employer shall be liable te pay compensation in accordance with 
the provisions of this Chapter.” 

Analysing the sub-section we notice that four conditions must be satisfied be- 
fore liability could be fixed upon the employer: 

(1) personal injury; 

(2) caused by accident; 

(3) arising out of, and 

_(4) in the course of his employment. 

Personal injury spoken of in s. 3(/) of the Act may lead to death or may lead 
to disablement or impairment of the powers of the body or mind in either of 
which event the employer is liable to pay compensation if the conditions laid 
down in sub-s. (Z) of s. 3 of the Act are satisfied, the essential condition be- 
ing that the injury must be caused by an accident. Sub-section (2) deals 
with what are known as occupational diseases peculiar to the employment. 
Schedule IIT, Parts A and B to the Act, list these occupational diseases. The 
operative part of sub-s. (2) says that the contracting of the disease shall be 
deemed to be an injury by accident within the meaning of s. 3 of the Act. 
The expression ‘‘shall be deemed to be an injury by accident’’ clearly sug- 
gests that in itself the contracting of a disease known as occupational disease 
is not an injury by accident. By fiction of law it is assimilated to an injury 
by accident. Parts A, B and C of Schedule III contain lists of occupational 
diseases. Sub-section (3) empowers the State Government or the Central Govy- 
ernment, as the case may be, to add to the lists of A, B and C of Schedule III. 
Sub-section (4) runs thus: 


“Save as provided by sub-sections (2), (24) and (3), no compensation shall be payable to 
a workman in respect of any disease unless the disease is directly attributable to a specific 
injury by accident arising out of and in the course of his employment”, 
Sub-section (4) makes a distinction between the diseases which are mentioned 
jn sub-ss. (2), (2A) and (3) i.e., occupational diseases and other diseases. 
Compensation is provided for in sub-ss. (2), (2A) and (3) in respect of occu- 
pational diseases by postulating a fiction viz., that the contracting of such dis- 
eases shall be deemed to be an injury by accident. Sub-section (4) relates to 
diseases other than occupational diseases and it provides that a workman would 
not be entitled to claim compensation in respect of the diseases other than 
occupational diseases unless the disease has arisen out of and in the course of 
his employment. In other words, some nexus must be established between the 
disease and a specific injury by accident. 

So far as diseases which are contracted by virus or bacillus are concerned 
there is no difficulty in establishing the nexus between the disease and the 
accident. A classical illustration is provided by the case in Brintons Limited 
v. Turvey! decided by the House of Lords. In that case a workman was em- 
ployed in sorting wool in a factory. A bacillus (according to the medical evid- 
ence or theory) passed from the wool to the eye of the workman and infected 
him with anthrax of which he died. It was held by the Earl of Halsbury L.C. 
and Lords Macnaghten and Lindley, Lord Robertson dissenting, that this was 
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a case of ‘injury by accident’? within the meaning of the Workmen’s Com- 
pensation Act, 1897. Ordinarily, injury by accident has reference to a phy- 
siological injury. When, however, a disease is contracted as a result of the 
passage of virus, it sets up physiological conditions which can be described in 
medical language as a disease. It is, however, ob¥ious that the disease is the 
consequential result of the injury viz., the travelling of the bacillus from the 
wool to the eye of the workman. It is clear that the disease was caused by 
reason of the work in which he was employed. The Earl of Halsbury made a 
distinction between an idiopathic disease and a disease which is caused by 
affection oy contraction as a result of an outside agency. The Earl of Hals- 
bury observed (p. 238): 

“but when some affection of our physical frame is in any way induced by an accident, 
we must be on our guard that we are not misled by medical phrases to alter the proper appli- 
cation of the phrase ‘accident causing injury’, because the injury inflicted by accident sets 
up @ condition of things which medical men describe as disease”, 


The Lord Chancellor also observed (p. 288): 

“Ib does not appear to me that by calling the consequences of an accidental injury a 
disease one alters the nature or the consequential results of the injury that has been inflicted”, 
The Lord Chancellor then went on to give illustrations as follows (p. 234): 

“A Workman in the course of his employment spills some corrosive acid on his hands; 
the injury caused thereby sets up erysipelas a definite disease; some trifling injury by a needle 
sete up tetanus, Are these not within the Act because the immediate injury is not perce- 
ptible until it shews itself in some morbid change in the structure of the human body, and 
which when shewn we call a disease? I cannot think so.” 

Some more illustrations are provided by diseases such,as, typhoid and pneu- 
monia, which are brought about by virus i.e. the germs may travel from im- 
plements or materials on which a workman is operating. 

On the other hand, the onset of the illness may be gradual and steady. The 
genesis of the illness may not be definitely traceable. It is in respect of such 
diseases that the theory of occupational diseases has been introduced. If the 
disease is peculiar to the employment in which the workman is engaged, what- 
ever the genesis of the disease, the workman would be deemed to have suffer- 
ed an injury by accident and he or his heirs would be entitled to claim com- 
pensation. In Williams v. Guest, Keen and Netilefolds® the facts were: A 
miner, who had been employed in boring rock top for a period of ten years, 
and who towards the end of that period had only been able to work at inter- 
vals of a few months owing to shortness of breathing which finally resulted in 
total incapacity, was found to have fibrosis of both lungs due to his having 
breathed in particles of silica dust which came from the boring operations, 
and which in process of time had settled in his Jungs, eventually producing 
silicosis, It was admitted that as silicosis was not a scheduled disease for 
miners, the applicant could only recover on the ground that he was suffering 
from an injury by accident within s. 1 of the Act of 1906. The county court 
Judge came to the conclusion that the applicant was suffering from silicosis 
resulting from the boring operations, but that as his condition was brought 
on gradually it was not due to an accident, and that he was not entitled to 
compensation. f 
It was held: 

“...the gradual inhalation of particles of silica throughout a long period did not amount 
in any ordinary sense to an accident, or a series of accidents; that the case was analogous to a 
case of lead poisoning, and that the applicant was not entitled to compensation”. 

Since the disease was not classified as a scheduled disease, the’ question about 
the manner of the disease being caused and developed assumed considerable 
significance. At page 502 Pollock M. R. in describing an accident stated that 
it is something which must be brought about by some external cause. The 


2 [1926] 1 K.B. 497. 


1966.] MARIAMBAI V. MACKINNON MACKENZIE (A.C.0.)—A atk d. 413 


jearned Judge then referred to the speech of Lord Buckmaster in Lunes or 
Grant v. G. & G. Kynoch? and pointed out that the review of the cases made 
by Lord Buckmaster disclose (p. 503) : 


“ib is fair to say that tho cases where the workman has failed aro cases in which tho 
causation between the possibility of infection or accident and the ultimato result complained 
of has been long, has been gradual, and is open to some question”. 

Atkin L.J. referred to the speech of Lord Birkenhead in Innes or Grant v. 
Kynoch wherein Lord Birkenhead stated (p. 505): 

“In Brintons Limited v. Turvey it was held by this House, Lord Robertson dissenting, 
that the assault of a bacillus upon a workman proceeding from the wool upon which ho was 
working, and affecting him with mortal anthrax, was an accident, and that the consequent 
and fatal disease was an injury. In that case, therefore, the essentials of the composite phrase 
‘injury by accident’ were satisfied, This decision may easily prove with the development of 
scientific discovery to be one of far reaching importance, When Brintons’ case was decided 
the area conceded by contemporary science to, idiopathic disease was much larger than is 
the case today, It follows that the area™of disease which is now traced to infection by bacillus 
has correspondingly grown, The result is that decision in Britons’ case is likely to increase 
in range”. 

In Martin v. Manchester Corporation* the facts were as follows: 

The workman was a porter in a fever hospital, and part of his duties was to 
clean out the mortuary and attend in the scarlet fever wards. In February, 
1910, he had an attack of influenza, necessitating his ceasing work. Ie re- 
turned to work on March 22. He cleaned out the mortuary on April 1, and 
after he had been at work about an hour he felt sick and dizzy; this in- 
creased, and he developed scarlet fever, which totally incapacitated him for 
several weeks. The County Court Judge found that he contracted scarlet fever 
on April 1, and that this was an accident arising out of and in the course of 
the man’s employment. It was held that there was no evidence to support the 
finding. Lord Justice Buckley observed (p. 262) : 

“The contraction of the disease is an injury. That injury may or may not be by acci- 

dent. In order that the man may succeed it is necessary he should show that the disease was 
contracted by accident, It is for the workman to establish the accident. The workman must 
show how, when, where, to the satisfaction of the tribunal, the circumstances took place which 
constitute an accident, The most that can be said here is that this man was employed in a 
scarlet fever hospital, and it may be more probable that he contracted the complaint in the 
place where there were scarlet fever patients than in the street or his aunt’s house, But that 
will not do. You must not say, ‘It is very likely that I did contract it here; you must show 
that you did contract it there”. 
According to Lord Buckley it must be shown that the injury—the disease—is 
a personal injury, and has been incurred by accident. In these types of dis- 
eases the question that falls for consideration is, whether the disease was caused 
by organic causes or by internal procesess or was the result of some external 
agency. It is to cover these classes of cases that sub-s. (4) in s. 3 of the Act 
has been provided for. Sub-section (4) is not confined to cases where the dis- 
ease is directly traceable to a specifie injury, such as, the passage of a bacillus 
or virus. The contraction of the disease may not be known or may not be 
amenable to medical diagnosis. If it is, then the position is clear as in Brin- 
ton’s case. Even when it is not, if it is established that it is attributable to 
a specific injury by accident, then that is a case of injury by accident arising 
out of and in the course of the employment. In other words, if it is shown 
that the work in which the workman is employed has in some way contributed 
to or has aecelerated the process of disablement or death, then the case would 
certainly fall within the purview of sub-s. (4) of s. 3 of the Act. 

Mr. Jayakar contended that this is not a case of death by disease and, there- 
fore, sub-s. (4) of s. 3 of the Act need not be considered at all. According to 
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him, this is a case of injury by accident. As pointed out above, it is not pos- 
sible to say on the medical evidence led in this case that there was any phy- 
siological injury caused by an accident. The medical certificate shows that 
death was due to heat exhaustion. Dr. Variava says that heat exhaustion ‘is 
due to exposure of a man to hot environments, heat exhaustion, according to 
him, is the result of an external factor viz., the heat in human mechanism. 
This evidence does not take the case of death by heat exhaustion out of the ' 
category of death by disease. I must, therefore, hold that the case squarely 
falls within sub-s. (4) of s. 3 of the Act and will-have to be considered on 
that footing. 

The main argument advanced by, Mr. Jayakar was, here is a man, who was 
recruited in Bombay, living in a temperate climate. All of a sudden he was 
transported into conditions of high temperature or hot climate. He has, there- 
fore, been the victim of extremities in climate. He was required to join his 
duties at Abadan where climatic conditions are very severe, surcharged with 
extreme heat. He, therefore, argued that the nature of employment as a sea- 
man exposed him to that special or particular danger. That being the case, 
the disease viz., heat exhaustion, is directly attributable to the injury by 
accident. 

On other hand, Mr. Mehta, for ihe respondents, contended that it is not enough 
to show that the workman contracted a disease merely on account of severity 
of the climate. It must further be established that there was something in 
the nature or conditions of employment which exposed the workman to a spe- 
cial danger as a result of which he contracted that particular disease. 

In order to appreciate the rival arguments, it is necessary to refer to some 
of the cases which were cited at the bar. The most important case on this 
point is that of Warner v. Couchman.5 In that case a journeyman baker, 
whose right hand and arm had been injured by frost-bite while out on his 
rounds with his employer’s cart on a cold day, claimed compensation for this 
injury as ‘‘an accident arising out of’ his employment. It was held (Fletcher 
Moulton L.J. dissenting) : 

“that, even assuming that there had been ‘an accident’, there was no peculiar danger to 
which the apylicant had been exposed beyond that which other drivers of vehicles or persons 
engaged in outdoor work on that day had experienced, and consequently that the accident 
hed not arisen ‘out of? the employment”. 

Cozens-Hardy, Master of the Rolls, who delivered the Judgment of the majority, 
referred to his own earlier decision in Craske v. Wigan® and quoted his own 
words to the following effect: 

a oock-chafer frightened a lady’s maid sitting at an open window, with the result that 

her eye was injured (by the needle in her hend pricking the eye). ‘it is not enough for the 
applicant to say “the accident would not have happened if I had not been engaged in that 
employment or if I had not been in that particular place.” He must go further and say “the 
accident arose becauso of something I was doing in the course of my employment or because 
I was exposed by the nature of my smployment to some peculiar danger’, ” 
Referring to the facts of the case the Court was considering, the Master of 
the Rolls stated that he was unable to see that there was any peculiar danger 
to which the applicant was exposed, beyond that to which that large section 
of population who are drivers of vehicles, or who are otherwise engaged as 
out-of-door labourers, are exposed. The Master of the Rolls then proceeded to 
explain the decision in Andrew v. Failsworth Industrial Society? which, 
according to him, has been misunderstood. In that case, the man who was 
working on a scaffold at a considerable height, was exposed to more than the 
normal risk of being struck by lightning. It was held by the Master of the 
Rolls, Lord Collins in that case (p. 354): 

Gf thoro is undor particular cirenmstances in a particular vocation “something appro- 
ciably and substantially beyond the ordinary normal risk, which ordinary people run, and 
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which is a necessary concomitant of the occupation the man is engaged in, then I am entitled 
to aay that the extra danger to which the man is exposed is something ariaing out of his em- 
ployment”’, 

Cozens-Hardy M.R. then referred to the decision in Kelly v. Kerry County 
Council® where a workman employed in a road was killed by lightning and 
it was held that he was not entitled to compensation on the ground that the 
accident did not arise out of his employment. He explained the difference þe- 
tween the two cases by pointing out that whereas in the former case, the work- 
man was exposed to the special danger by reason of the nature of the work 
he was doing, in the second case, the nature of the employment did not expose 
him to any kind of extra or special danger. Lord Justice Fletcher Moulton 
in his differing judgment conceded (p. 357) : 

“Tt is true that when we deal with the effect of natural causes affecting a considerable area, 

such as severe weather, we are entitled and bound to consider whether tho accident arose 
out of the employment or was merely a consequence of the severity of the weather to which 
persons in the locality, and whether so omployed or not, were equally liable. Ifitis the latter 
it does not arise ‘out of the employment’, because the man is not specially affected by the 
severity of the weather -by reason of hie employment”. 
It is precisely this distinction which was emphasized by Fletcher Moulton L.J. 
with which we are concerned in the present case. What has been established 
in the present case is that the workman suffered from heat exhaustion by reason 
of the fact that he-was exposed to severe weather in the process of joining his 
duties. It is not suggested that there was something peculiar in the nature of 
the employment which exposed him to particular or special danger. The deci- 
sion of the majority in the aforesaid case was upheld by the House of Lords in 
Warner v. Couchman.®@ The Lord Chancellor in his speech pointed out that 
Fletcher Moulton L.J., who was the Judge in the minority in the Court of 
Appeal, stated the law fairly enough, or rather stated what was the point of 
view with which a Judge ought to approach cases of this kind. The Lord 
Chancellor then cited the passage referred to above, and observed (p. 37): 

“In substance the learned county court judge seems to me to have found that in this 
case the man was not specially affected by the severity of the weather by reason of his employ- 
ment,” 

Lord Shaw of Dunfermline referring to the findings of the County Court Judge 
observed (p. 38): 

“First, negatively, he has found that this unfortunate workman was not injured by 
accidenp arising out of his employment. Secondly, positively, he has found that being set 
to ordinary outdoor work he was injured by the severity of the weather”, 

It may be mentioned that the learned Commissioner in the present case has 
based his view mainly on the decision of the House of Lords in Warner v. 
Couchman. 

In Davies v. Gillespie? the facts of the case were: The applicant was the 
first officer on board one of the employers’ steamships, and on May 31, 1910, 
while the vessel was in harbour at a port in the West Indies, he was engaged 
in superintending the loading of cargo. For that purpose he was posted on 
a part of the black steel deck of the vessel exposed to the fierce rays of the 
sun, as that part of the deck was unsheltered by any awning, from 6 a.m. till 
11 a.m. with an interval of half an hour for breakfast. He was compelled to 
lean over a hatch way during the whole of the period of the loading in order 
to perform his duty. At 11 a.m. he had an attack of sunstroke which caused 
atrophy of the optic nerves. This resulted in his being incapacitated for 
work, inasmuch as one of his eyes was totally blinded, and his other eye only 
retained a fourth part of the normal vision. The County Court Judge decid- 
ed that the applicant was exposed to an abnormal risk and that therefore the 
accident arose out of and in the course of his employment. One of the argu- 
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ments advanced against the judgment was that the danger of sunstroke in the 
West Indies was one to which every European there was exposed. This argu- 
ment was negatived by Cozens-Hardy, Master of the Rolls. After referring 
to the decision of the House of Lords in Warner v. Couchman, the Master of 
the Rolls stated (p. 495): 

“In my opinion, this court ought to be vory careful to refrain from saying anything which 
might be taken to mean that anyone who by reason of his occupation is exposed to the rough- 
noss of the weather is entitled to compensation for the injury thus incurred”. 

On the facts of the case the Master of the Rolls found that the applicant had 
becn exposed to abnormal risk. In that context, he pointed out (p. 495): 

‘In order properly to perform his duties the applicant had to stand on a black steel 
deck for a long period in the hot sun, leaning over a hatchway, and the medical referee in- 
formed the County Court judge that ho attached importance to the fact that the exposure 
was prolonged, for the risk of sunstroke had been increased by that prolonged exposure”, 
The caution, however, given by the Master of the Rolls is important in the con- - 
text of the facts of the case, which I am now considering. It was to the 
effect that it should not be supposed that anyone who by reason of his occupa- 
tion is exposed to the roughness of the weather is entitled to compensation for 
the injury thus incurred. 

The last of the series of decisions to which reference was made on this point 
is Lawrence v. George Matthews (1924), Ltd.1° In that case the facts were: 
The deceased workman was employed as a commercial traveller by the appel- 
lants, who were coal merchauts, under an agreement under which he was to 
devote the whole of his time to the business of the appellants, and was to bo 
paid a commission on all orders obtained by him for them, and was to pay his 
own travelling expenses. The appellants did not prescribe his journeys or the 
means by which he was to make them, but to their knowledge he travelled by 
a motor cycle and side car. Whilst so travelling on his way home he was 
struck on the road by a falling tree which was blown by a severe gale which 
then prevailed in the district and was fatally injured. In arbitration proceed- 
ings by his widow, as defendant, for compensation for his death, the County 
Court Judge held that the accident arose out of the employment and made an 
award in her favour. On appeal by the appellants: Held (by Sankey and 
Russell L.JJ.; Lord Hanworth M. R. dissenting), that the accident arose out 
of the employment on the ground that the deceased’s employment brought 
him to a spot which, owing to the existence of the tree, had a quality that re- 
sulted in danger. The fact that the fall of the tree was caused by forces of 
nature was immaterial, as regard could only be had to the immediate cause of 
the accident, viz., the falling of the tree. The judgment of the Lord Justice 
Sankey is particularly instructive because the Lord Justice has referred to the 
two lines of arguments in a case of accident of this nature. He formulated 
the questions on page 12 as follows: 

“(1,) Did the accident arise in the course of the deceased’s employment, and (2.) Did it 
arise out of his employment?” 

The Lord Justice then proceeded to observe: 

‘There have been a very large number of cases decided on these two points, some of 
which ore very difficult to reconcile with others, a situation which was bound to arise when 
it became necessary for the Courts to apply a few words, ‘accident arising out of and in the 
course of,’ to a great variety of employments and circumstances, Quite early in the case law 
on the subject two lines of authority began to amergo, amongst many others, the first being 
where the personal injury to the workman was caused by an accident resulting from the forces 
of nature; the second being where the personal injury arose from tho ordinary risks incurred 
by the workman when in a street or publio place, With regard to the first of these cases— 
namely, accidonts arising from the forces of nature, the rule appears to have been established 
that to enable the workman or his dependants to succeod it was necessary to prove that the 
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position he was in in the course of his employment subjected him to more than an ordinary 
risk of being injured”’. 

In this context, he referred to the decision in Andrew v. Failsworth Industrial 
Society, where ‘the man was struck by lightning while working in a place 
where he was subject to more than an ordinary risk of being struck. He also 
referred to the case of Kelly v. Kerry County Council’ where the workman 
was working on a steeplejack at the top of a steeple and was struck by light- 
ning. Lord Justice Sankey then referred to the other cases such as of ordi- 
nary risk which is shared by all men. He then pointed out that in such a case, 
it is not necessary to establish extra or special risk. It is sufficient to show 
that the risk was necessarily incidental to the performance of the servant’s 
work. He then explained the reasons on which the decisions are based. The 
Lord Justice then referred to the decisions in Thom or Simpson v. Sinclair1> 
and Dennis v. A. J. White Company!! and pointed out (p. 14): 

“With regard to the forces of nature cases, Lord Haldane seems to draw a distinction 

between the accident which arises directly, say, for the sake of example, from the stroke of 
lightning, or indirectly in this sense that the stroke of lightning brings about a collapse of a 
wall which falls upon, and so causes the personal injury to the workman. He says (in Thom 
or Simpson’s case); 
‘Whether the remoter cause of the roof falling was the collapse of a neighbouring wall, or the 
falling down of some high adjacent building, or a stroke of lightning, seams to be immaterial 
in the light of this construction. It is enough that, by the terms of her employment, the 
appellant had to work in this particular shed and was in consequence injured by an, accident 
which happened to the roof of the shed. Tho accident is one arising out of the employment 
not the less if ultimately caused by the fall of some one else’s wall than if it had been caused 
by inherent weakness of the employer’s roof’ ”, 


Lord Justice Sankey explained the decision of the House of Lords in Stnclair’s 
case (Thom or Simpson’s) at p 16 as follows: 

“wheoro death or personal injury results directly from the operation of natural forces, 
for example, lightning, the dependants of a workman must show that the workman was 
specially exposed to such forces. Where the death or personal injury does not directly result 
from natural forces, but from a cause which is induced by some natural force, for example, 
where lightning knocks down a@ wall or a storm blows down a tree, and the wall or the tree, 
as the case may be, causes personal injury at any place to the workman, he is entitled to recover if 
he was at thetime ho suffered the injury at the place during. the course of his employment.” 

It would thus appear that a distinction has been made between a case where 
the accident has occurred by the operation of the forces of nature by themselves 
and a‘case where the accident has taken place by the intervention of some event 
which has been affected by the operation of natural forces. In the first cate- 
gory of cases, what must be established is that the workman has been exposed 
either to a special or peculiar risk or risk which is incidental and which arises 
out of the nature, terms and conditions of his employment. In the latter cate- 
gory, all that is necessary to be proved on the part of the workman is that 
he was at the particular spot because of the employment. In other words, 
his employment required him to be at that spot. , While he was taken to that 
spot in the performance of his duties, natural forces operated upon some 
agency such as, scaffolding falling or a wall crashing or a building collap- 
sing, it is not necessary for the workman to prove that he was exposed to any 
special danger or special risk by reason of his employment. The distinction 
seems to have been based on the forces of nature being the immediate cause 
or causa causans or the forces being the remote cause. Lord Shaw called the 
latter type of cases as location cases. 

The principles enunciated in English cases have been applied in India. 
Mr. Jayakar referred to the decision of this Court in Mrs. Santan Fernandes v. 
B. P. (India), Ltd. Bom.12 In that case the nature of the employment as a 

10a (1908) 1 B.W.C,O, 194. il ee A.C. 479. 
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scullion required the employee to move suddenly from the low temperature of 
a cold storage room to the atmospheric temperature of 101 and even higher 
temperature of a kitchen. While doing his duty the employee suffered from 
a heat stroke and died. It was held that on these facts a legal inference could 
be drawn that the accident arose ont of his employment and was not due to 
general weather conditions to which not only the employee but all others in 
the same place were subject. The learned Judges referred to the decision m 
Thom or Simpson v. Sinclaw and approved of the view enunciated therein. 
At page 152 the passage in Lord Shaw’s judgment in that case was cited with 
approval to the following effect: 

“my view of the statute is that the expression ‘arising out of the employment’ is not 
confined to the mere ‘nature of the employment’, The expression, in my opinion, applies to the 
employment as such to its nature, its conditions, its obligations, and its incidents, If by reason 
of any of these the workman is brought within the zone of special danger and so injured or 
killed, it appears to me that the broad words of the statute ‘arising out of the employment’. 
apply. If the peril which he encountered was not added peril produced by the workman 
himself, as in the case of Plumb v. Golden Flour Mills Oonvpany, Limited % and Barnes v. 
Nunnery Colliery Company, Limited, then a case for compensation under the statute 
appears to ‘arise’’. 

The learned Judges also referred to the following passage in Halsbury’s Laws 
of England, 2nd edn., Vol. 34, p. 837, para. 1170: 


“Injuries directly due to the operation of natural forces, for example, a stroke of lightning, 
do not arise out of the employment unless by reason of his employment the workman was 
specially exposed to such risks. Where, however, the injury is directly due to a street or 
locality risk, the fact that the risk itself arose from the operation of a natural force is imma- 
terial, and it is not necessary to prove special exposure to such risks”. 

The latter part of the passage has reference to the second category of cases 
described by me above, viz., where the forces of nature have operated upon an 
outside agency and the accident has taken place by reason of the fact that the 
workman was taken to the place of accident where the outside agency opera- 
ted. Far from supporting the argument advanced by Mr. Jayakar, the deei- 
sion in Mrs. Santan Fernandes’ case favours the view that the workman is not 
entitled to compensation merely by reason of the fact that he is exposed to 
the severity of the weather conditions or the extremities of the weather con- 
ditions in the absence of anything to show that any condition or obligation or 
incidence of the employment brought him within the zone of special danger. 

Mr. Jayakar also referred to the decision of a Division Bench of this Court 
in Bhagubai v. Central Rly.19 The facts in that case were: The deceased who 
was employed by the Central Railway at a station on the Railway lived in the 
railway quarters adjoining the station. The only access for the deceased from 
his quarters to the station was through the compound of the railway quarters. 
One night the deceased left his quarters a few minutes before midnight in 
order to join duty and immediately thereafter he was stabbed to death by 
some unknown person. On a claim for compensation in respect of the death 
of the deceased, it was not disputed that the deceased died as a result of an 
accident, nor was it disputed that the accident arose in the course of his em- 
ployment. It was, however, disputed that the accident did arise out of the 
employment of the deceased. It was held: 

“That as it was established in the case that the deceased was at a particular place, that 
he was there because he had to be there by reason of his employment, and that because he 
wag there he met with an accident, a proximate causal connection was established between 
the employment and the accident and that, therefore, the accident arose out of the employment 
of the deceased”. 

Mr. Jayakar referred in particular to the observations ‘‘that the workman was 
there because he had to be there by reason of his employment and that be- 
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cause he wag there he met with an accident’’. He submitted-that these obser- 
vations would apply to the present case, because the workman had to go to 
Abadan in order to join his duties there or to carry out the duties as a Deck 
Bhandari. It is necessary, however, to remember, that these observations have 
been made in the context of explaining the decision in Thom or Simpson v. 
Sinclatr. In the said case, death did not occur as a result of the operation 
of the natural forces or the forces of nature. Death had occurred to the de- 
ceased by reason of a third person stabbing him at the place where the de- 
ceased had gone for the performance of his duties. At page 511 Chagla O. J. 
(as he then was) referred to the decision in Thom or Simpson v. Sinclair and 
observed : 

“In that case a woman employed by a fishcuror, while working in a shed belonging to 
her employer, was injured by the fall of a wall which was being built on the property of an 
adjoining proprietor, with the result that the roof of the shed collapsed and the woman was 
buried under the wreckage, and the House of Lords held that the accident arose out of her 
employment, and the principle is well stated by Lord Shaw (p. 142) : 

‘In short, my view of the statute is that the expression “arising out of the employ- 

ment” is not confined to the mere “nature of the employment”, The expression, in my 
opinion, applies to the employment as such—to its nature, its conditions, its obligations, and 
its incidents, If by reason of any of these the workman is brought within the zone of special 
danger and so injured or killed, it appears to me that the broad words of the statute ‘‘arising 
out of the employment” apply’.” 
The case of Thom or Simpson v. Sinclair is a case where injury was caused 
by the fall of a wall while the workman bad gone there in the performance of 
his duties. In the present case, the workman had only been exposed to severe 
heat and no extraneous agency operated to bring about the injury which led 
to his death. There is no evidence whatsoever to show that there was any- 
thing peculiar in the nature of the employment or its conditions or its obliga- 
tions or its incidents which brought him within the danger zone. 

Finally, Mr. Jayakar strongly relied upon certain observations of my learned 
brother Chandrachud J. in Ibrahim v. Mackinnon Mackenzie & Co.'132 The 
facts of that case were peculiar and were as follows: Shaikh Hassan Ibrahim 
was employed as a deck-hand on the ship S.S. ‘Dwarka’. The medical log 
book of the ship shows that on December 13, 1961, Shaikh Hassan complained 
of pain in the chest and was therefore examined, but nothing abnormal was 
detected clinically. The Medical Officer on board the ship prescribed some 
tablets for Shaikh Hassan and he reported fit for work on the next day. On 
the 15th, however, he complained of insomnia and pain in the chest, for which 
the Medical Officer prescribed sedative tablets. The official log book of the 
ship shows that on the 16th when the ship was in the Persian Gulf, Shaikh 
Hassan was seen near the bridge of the ship at about 2-30 am. He was sent 
back, but at 8 a.m. he was seen on the Tween Deck when he told a seaman on 
duty that he was going to bed. At 6-15 am, he was found missing and a 
search was undertaken. At 7-15 am. a radio message was sent by the Master 
of the ship saying: 

‘One Seaman missing between Khorramshabr and Ashar Stop May be in river Stop All 
ships please keep look out’. 

The ship arrived alongside Ashar Jetty at 8 am. when a representative of the 
respondents was informed that Shaikh Hassan was missing. An inquiry was 
held by the local Police and the British Consul-General. Eventually, an 
application was made by the heir of the workman claiming compensation 
under s. 3 of the Workmen’s Compensation Act. It was contended on behalf 
of the employers that there was nothing to suggest that the seaman was in 
fact dead; that the death, if any, was not caused in the course of the employ- 
ment and that, in any event, the death could not be said to have been caused 
by accident which arose out of employment. The learned Additional Cpm- 
18a (1965) 87 Bom. L.R. 735. 
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missioner held that death of the seaman was not proved firstly because, there 
was no evidence that he fell overboard and was drowned and secondly, be- 
cause the period for which the seaman was not heard of was much too short 
to raise a presumption under s. 108 of the Indian Evidence Act. Consequent- 
ly, he dismissed the application. There was an appeal which came up for 
hearing before my learned brother Chandrachud J. The learned Judge held, 
relying ou the decision in Harvey v. Ocean &c., Co.14 that death can only be 
reasonably accounted for in one of the two ways—immersion in the water by 
accident or design; and an innocent cause ought to be presumed as against 
what would be prima facie a crime. There is ample authority that the pre- 
sumption against crime is applicable in a civil action. In considering the 
question as to whether death arose out of the employment, the learned Judge 
referred to a number of English cases, which fell in the category of unexplain- 
ed accident cases. After referring to the passage from Halsbury’s Laws of 
England, 2nd edn., Vol. 34, p. 828, para. 1161 in which it was stated that 
injury must have resulted from some risk incident to the duties or service in 
order to bring the injury within the ambit of ‘arising out of employment’ the 
learned Judge pointed ont that the nature, conditions, obligations and inci- 
dents of employment must all be considered and if by reason of any of these 
factors the workman is brought within the zone of special danger, the injury 
would be one which arises out of employment. The learned Judge then pro- 
ceeded to observe (p. 740) : 

“. If the accident has ocourred on account of a risk which is an incident of the employ- 
ment, the claim for compensation must succeod, unless, of course, the workman has oxposed 
himself to an added poeril...”. 


In the course of his judgment the learned Judge referred to the decision of 
the House of Lords in Marshall v. Owners of S. S. Wild Rose'® which was a 
leading case on the question of unexplained deaths. The learned Judge also 
referred to the decision in Swansea Vale (Owners) v. Rice's in the same con- 
text. He also referred to the decision in Thom or Simpson v. Sinclair to 
which reference has already been made in this judgment. The learned Judge 
pointed out that the House of Lords in Simpson v. L. M. & S. Ry. Co.'7 ex- 
plained the ratio in the earlier cases. In that context, the learned Judge re- 
ferred to Lord Tomlin’s observations to the following effect (p. 745) : 


“Now, my Lords, from these passages to which I have referred I think this rule may be 
deduced for application to that class of caso which may be called unexplained accident cases 
namely, that where the evidence establishes that in the course of his omployment the work- 
man was properly in a place to which some risk particular thereto attaches and an accident 
occurs capable of explanation solely by reference to that risk, it is logitimato, notwithstanding 
the absence of evidence as to the immediate circumstances of the accident, to attribute the 
accident to that risk, and to hold that tho accident arose out of the employment; but the in- 
ference as to the origin of the accident may be displaced by evidence tending to show that the 
accident was due to some ‘action of the workman outside the scope of the employment”. 


It would thus be seen that Chandrachud J. was dealing with a separate cate- 
gory of case known as ‘‘unexplained accident cases’. The learned Judge also 
pointed out that a place like a ship exposes the workmen to special dangers 
and when the employees are working on the ship it is not necessary to esta- 
blish that a particular workman was at the time of the accident at a parti- 
cular job and at a particular spot. The entire ship which exposes the seamen 
to special perils is the place where the workman was standing in the course 
of his employment or performance of his duties. I was unable to understand 
how the observations of Chandrachud J. in Ibrahim’s case referred to above 
would in any way help Mr. Jayakar in the arguments he is advancing in this 
case. In the present case, the workman had not yet commenced his duties as 
a Deck Bhandari. He was in the process of joining that part of his duties 


14 [1905] 2 LR. 1. 16 [1912] A.O. 238, 
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although technically he had joined his duties.. While he was in the process of 
packing his effects he got this attack of heat exhaustion and collapsed. All 
the circumstances point to the conclusion that heat exhaustion was brought 
about upon the workman merely by the operation of the forces of nature viz., 
adversely severe weather conditions. Neither the conditions of duty nor the 
nature or incident of duty was in any way responsible for the accident which 
overcame the workman in the present case. Had it been the case that he had 
commenced the performance of his duties and in the course of the perform- 
ance of the duties he was led to a particular position which exposed him. to 
special danger of exposure, certainly the matter would have stood on a diffe- 
rent footing. In substance, Mr. Jayakar’s argument boils down to this that 
even when a workman is afflicted by the severity of weather conditions or by 
other forces of nature, merely by reason of the fact that the employment re- 
quired him to go to the place of extreme weather, he would still be entitled to 
claim compensation. I am unable to accept this line of argument for reasons 
elaborately set out above. 

The last case to which reference need be made is the decision of Chitale J. 
in Mes8rs. Mackinnon Mackenzie & Co. Lid. v. Smt. Rajiyabi Osman Sayi.18 
In that case an application was made by the widow of one Oosman Baba, who 
was employed as a Seacunny on the ship called s.s. Caltex London. Accord- 
ing to the applicant, the deceased used to carry out hard and strenuous duties 
as a Seacunny for twelve hours a day, standing all the time. While he was 
working on the ship, he contracted pulmonary tuberculosis. He suddenly fell 
ill on January 20, 1961, when the ship was at Bahrein. On January 20, 1961, 
Oosman Baba complained of cough and pain in the chest. He was immediately 
taken to Awali Hospital at Bahrein. On medical advice he was hospitalized 
the immediate diagnosis being chronic bronchitis. After further examination, 
his illness was diagnosed as pulmonary tuberculosis. On February 28, 1961, he 
died of the said disease. It was contended for the applicant that the Sea- 
cunny contracted pulmonary tuberculosis after he joined his service. There 
was no evidence to show that he contracted the tuberculosis after entering into 
the service. On examining the English cases the learned Judge came to the 
conclusion that unless it was established that the Seacunny contracted the 
disease after entering the service or alternatively unless it was proved that the 
work that he did either aggravated or accelerated the disease leading to the 
death, the applicant would not be entitled to compensation. I must, there- 
fore, hold that the applicant in the present case has failed to prove that the 
injury by accident viz., death by heat exhaustion, has arisen out of the em- 
ployment. The decision of the Commissioner is, therefore, correct and must 
be upheld. 

The result is, the appeal fails and is dismissed. No order as to costs. 

Appeal tismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Naik and Mr. Justice Bal. 
L. R. MELWANI v. THE STATE OF MAHARASHTRA.*® 

Criminal Procedure Code (Act V of 1898), Secs. 94(1), 251A, 252-259, 173(4), 162, 172, 337, 403 
—Sea Customs Act (VIII of 1878), Sec. 171A, 167(81)—Constitution of India, Art. 20(2) 
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prosecution of accused in criminal trial by Ousioms authorities based on different facis— 
Applicability of rule of issue estoppel, 

In a caso instituted by the Customs authorities the prosecution can be compelled 
before the commencement of the trial to furnish to the accused copies of the statements 
of all the witnesses whom the prosecution proposed to examine irrespective of whether 
a particular witness may not eventually be examined. The provisions of s,94(1) of tho 
Criminal Procedure Code, 1898, can in such a case be pressed into service by the defence 
provided the conditions laid down therein are fulfilled viz., that the documents in posses- 
sion of the Customs authorities are relevant and that their production is necessary or 
desirable for the purpose of the enquiry or trial. So far as the statements of the accused 
persons recorded in the course of the investigation before the Customs authorities are con- 
cerned, fairness requires that copies of such statements should be furnished to the accused 
before the commencement of the trial. 

Bashir Hussein v. H. R. Jokhit, dissented from. 

According to the principle of issue estoppel if a finding is reached resulting in the abit 
tal of the accused in an earlier criminal proceeding before the Court of competent juris- 
diction, evidence cannot be allowed to be led go as to upset that finding in a subsequent 
criminal proceeding. Nor can the Court in a subsequent proceeding record a finding con- 
trary to the finding arrived at in the previous proceeding. This principle is not the same 
as the principle of autrefois acquit or autrefois convict laid down in 8.403 of the Criminal Pro- 
cedure Code, 1898, Nor is it the same as the principle of double jeopardy as laid down in art 
20(2) of the Constitution of India. On the principle of autrefois acquit or autrefois con- 
pict and on the principle of double jeopardy a subsequent trialis completely barred because 
of conviction or acquittal in the previous trial. The-principle of issue estoppel does not 
bar a subsequent trial but it only prevents the prosecution to lead evidence for the pur- 
pose of upsetting the finding reached by the Court in a previous trial, It also prevents 
the Court in a subsequent trial from recording a finding running counter to the finding 
arrived at in the previous proceedings. 

For attracting the doctrine of issue estoppel the following conditions must be fulfilled, 
namely, (1) whether there was an issue of fact in the previous proceedings, (2) whether the 
isgue directly related to an ingredient of the offence charged at the later trial, (3) whether 
there was a specific finding on that issue of fact and (4) whether the earlier trial was a 
criminal trial before a Court of competent jurisdiction. 

Where the facts on which the accused were proceeded against by the Customs authorities 
under s.167(81) of the Sea Customs Act, 1878, and were acquitted, were altogether 
different from tho facts on which they were subsequently prosecuted in a criminal tvial 
under 8.167(87) of the Sea Customs Act, 1878 and 8,120-B of the Indian Penal Code, 1860, 
the rule of issue estoppel was held not to be applicable. 

Quasre : Whether the doctrine of issue estoppel applies to a case where the Customs 
authorities haye held the accused persons as not guilty and the same persons are being 
tried for a criminal offence arising out of the same facta. 

Sambasivam v. Publio Prossoutor, Federation of Malaya,? Pritam Singh v. State of 
Punjab, Manipur Administration v. Bira Singh!, Maqbool Hussain v. State of Bombuy’, 
Leo Roy v. Supdt., Dist. Jail’, Thomas Dana v. State of Punjab,’ Amba Lal v. Union of 
India’, Sewpujanrai I, Lid. v. Collector of Customs,® Indo-China Steam Navigation Oo. 
v. Jasjit Singh! and Assistant Collector of Customs v. Sitaram,” referred to. 


Tue facts are stated in the judgment. 
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Nax J. This application is directed against the order passed by the Pre- 
sidency Magistrate, 26th Court, Mazagaon, Bombay, in Case No. 132/W of 
1965 rejecting certain prayers made on behalf of the petitioners, who were 
accused Nos. 1 and 2 in that case. The Assistant Collector of Customs of the 
Appraising Department, Bombay, filed a complaint against five persons includ- 
ing the petitioners (who will hereafter be referred to as accused Nos. 1 and 2 
respectively) under s. 120B, Indian Penal Code, read with clauses (37), (75), 
(76) and (81) of s. 167 of the Sea Customs Act, 1878 and s. 5 of the Imports 
and Exports (Control) Act of 1947 and also under s. 167(8/) and s. 167(75) 
and 167(76) of the Sea Customs Act, 1878. The material facts as disclosed 
by the complaint may be set out as follows: Four consignments bearing 
marks (V.I.P.) were imported by aceused No. 3 on behalf of the company by 
name M/s, Champaklal Ananthram which reached Bombay harbour on Decem- 
ber 15, 1959. The manifest showed the four cases as containing Nylon Oriental 
Georgette. Accused No. 3 purported to import Nylon Georgette under the 
licence granted to him under Export Promotion Scheme. Accused No. 3 
opened a letter of credit for the import of the said Nylon Georgette through 
the Indian Overseas Bank Ltd., Bombay. M/s. Larmell Enterprises of which 
accused No, 1 is the proprietor and accused No. 2 the manager guaranteed the 
letter of credit. The guarantee was signed by accused No. 1, L. R. Melwani 
as the proprietor of M/s. Larmell Enterprises. The complainant has asserted 
that though the shippers of the said four consignments were shown as four 
different parties viz. (1) M/s. V. Lilaram & Co. (Singapore) Ltd., (2) M/s. 
New Era Traders, (3) M/s. Meridian International Agency and (4) M/s. 
Traders Syndicate, they are one and the same persons and in fact they nego- 
tiated the import documents in respect of the four consignments through the 
same letter of credit. The import documents disclosed the contents of the said 
four consignments as Nylon Georgette quality 683 and each consignment as be- 
ing of one case bearing marks (V.I.P.) and containing Nylon Georgette 
quality 633 of the value of Rs. 1,185." M/s. P. Jamnadas & Co., who are the 
clearing agents, filed one bill of entry on December 16, 1959, in respect of one 
ease. They purported to act as agents of M/s. Champaklal Ananthram. That 
case was examined on December 26, 1959, and found to contain Nylon Geor- 
gette as per the declaration. The bill of entry presented was in respect of 
item No. 423. On December 29, 1959, M/s. P. Jamnadas & Co., on behalf of 
M/s. Champaklal Ananthram filed three more bills of entry in respect of the 
remaining three consignments relating to items Nos. 424 to 426 of the Import 
General Manifest (hereinafter referred to as the manifest). The markings on 
these three cases were the same siz, VIP. This duplication of marks 
aroused the suspicion of the Appraiser. The bills of entry, therefore, were 
returned to the representative of the said clearing agents viz., M/s. P. Jamna- 
das & Co. for further action. It is alleged that the accused on finding endorse- 
ments regarding duplication of marks on the said bills of entry realized that 
the same would lead the examining authorities to examine all the cases simul- 
taneously and thus expose their fraud. Therefore, they did not process the said 
bills of entry further and kept back the same. Further enquiries revealed 
that the measurements of the three cases out of the said four cases bearing the 
same marks viz, VIP., were 22 c. ft. each as against the measurement of 
the fourth case, which was 7 ft. 10 inches c. ft. (This was the case which was 
already examined). According to the complainant, the measurements were 
deliberately omitted from the bills of lading to avoid detection by the Customs 
that the measurements of one of the said four cases all bearing marks ‘VIP’ 
were much smaller than those of the remaining three cases. It is suggested 
that this trick was adopted to enable the conspirators to distinguish the smaller 
ease a8 the case containing genuine goods so that only the small case should 
be taken for examination on every occasion. It is also suggested that the 
modus operandi adopted was this: After the examination of the small case 
containing genuine goods, delivery would not be taken of the small case, but 
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delivery would be taken of one of the three cases also bearing marks VIP 
and which the conspirators knew contained contraband. It is the case for the 
prosecution that what was removed on December 23, 1959, was not the small 
case that was actually examined but one of the three bigger cases. On January 
11, 1960, the Customs called upon the clearing agents M/s. P. Jamnadas & 
Co. and also M/s. Champaklal Ananthram to return the said bills of entry in 
respect of the consignments relating to items Nos. 424 to 426 and the same 
were returned on January 14, 1960. By a letter dated January 26, 1960, 
M/s. Champaklal Ananthram were asked to have the cases examined under the 
three bills of entry. They, however, informed the Customs that apart from 
the case already examined under the bills of entry for item No. 423 (viz., the 
small case containing genuine goods) only one more case could be traced. So 
on January 28, 1960, the remaining case which related to item No. 424 was 
examined in the presence of accused No. 2 and one Kadam, the authorised re- 
presentative of accused No. 3. On examination of the said case it was found 
to contain contraband goods viz., wrist watches, straps, motor car upholstery 
material, textile goods ete. of a very high valne. The other two cases could 
not be traced at that time. It is alleged that on further enquiries the Customs 
learned that the said iwo cases were surreptitiously removed by the accused 
on or about January 2, 1960, as stated hereafter. Two more consignments 
were imported from Singapore per s.s. Yamataru Maru. M/s. Larmell Enter- 
prises had an import licence for import of Nylon Georgette under the Export 
Promotion Scheme. They opened a letter of credit dated October 15, 1959, 
through the Indian Overseas Bank Ltd., for the import of Nylon Georgette 
quality 633 in favour of M/s. V. Lilaram & Co., Singapore. Accused No. 2 
signed the application and the agreement for the opening of the said letter. 
Two consignments each comprising two cases and both bearing marks “LE” 
were shipped at Singapore per s.s. Yamataru Maru on or about November 20, 
1959, under the said letter of credit and arrived at Bombay on or about 
December 10, 1959. These two consignments were manifested as items Nos. 
150 and 152 of the manifest for Yamataru Maru. It is the case for the pro- 
secution that one of the said two consignments contained contraband goods 
which were smuggled by resorting to duplication of marks. The bill of entry 
was presented in respect of only one of the two consignments which related 
to item No. 150 of the manifest in the first instance. It is only after the 
examination of the two cases in respect of the aforesaid bill of entry, the 
accused filed the bill of entry in respect of the second consignment relating to 
item No. 152 of the manifest. It is alleged that the accused while taking deli- 
very of the consignment under the first bill of entry took cross delivery and 
removed the consignment of two cases, which were not the cases examined 
under the bill of entry for item No. 150 but the other consignment of two 
cases also bearing marks “LE” and containing contraband goods. According 
to the prosecution, the delivery of these two cases was taken on December 23, 
1959. The second bill of entry relating to item No. 152 was presented on 
December 26, 1959 and two cases bearing marks ‘‘LE’’ were taken for exami- 
nation by accused No. 4. It is alleged that there were only the marks “LE” 
in respect of these two cases as declared in the bill of entry. There were no 
additional words or marks beside ‘‘LE’’. The Customs Examiner, Dolas, 
examined the two cases bearing marks ‘‘LE’’. Accused No. 5 was the Shed 
Appraiser in charge of the Customs Examination Centre at Shed No. 2 of 
Alexandra Docks, where the said two cases bearing marks ‘‘LE’’ were exa- 
mined. Accused No. 5 put his initials near the said examination report of the 
Examiner Dolas in token of its correctness. He, however, did not suggest on 
the original bill of entry that there were any discrepancies in the marks or 
there were any additional marks on the cases that were examined. The com- 
plaint alleges that the duplicate bill of entry for the same consignment now 
bears an endorsement ‘‘Mark (VIP) addition’. This endorsement is in 
the handwriting of accused No. 5 and is initialled by him. It is the case for 
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the prosecution that the said endorsement was made subsequently by accused 
No. 5 fraudulently acting in conspiracy with accused Nos. 1 to 4 with a view 
to falsely make it appear that the two cases bearing marks “LE” had in 
addition the further marks ‘‘VIP’’. It is suggested that this fraudulent 
action of accused No. 5 was with a view to facilitate accused Nos. 1 to 4 in re- 
moving the two bigger cases containing the contraband goods and bearing 
marks ‘VIP’ imported by s.s. Ozarda and that on January 2, 1960, they 
did take delivery of the said two bigger cases containing the contraband and 
bearing marks ‘V.I.P.’ imported by s.s. Ozarda under the pretence that they 
were taking delivery of the two cases bearing marks “LE” imported by s.s. 
Yamataru Maru. It is alleged that as a matter of fact, the two cases bear- 
ing marks “LE” imported per s.s. Yamataru Maru were not taken delivery 
of at all and subsequently the marks ‘‘LE’’ on these two cases were frandu- 
lently tampered with and altered to read “EBE”. It is the case for the com- 
plainant that the marks ‘‘LE’’ were tampered with and altered to read “EE” 
fraudulently by the conspirators with a view to avoid detection by the autho- 
rities that the two cases bearing marks “LE” had not been taken delivery of 
and instead the two bigger cases bearing marks ‘‘VIP’’ imported per s.s. 
Ozarda had been taken delivery of. It is alleged that the said two cases bear- 
ing marks ‘‘LE’’ imported per s.s. Yamataru Maru, which were subsequently 
altered by the aforesaid acts to read “EE?” are still lying with the Bombay 
Port Trust authorities. 

It is thus the case for the prosecution that all the five accused were members 
of the conspiracy which commenced from the beginning of October 1959 and 
went on till the end of October 1960. Accused No. 3 joined the conspiracy on 
or about January 2, 1960. 

Before the filing of the written complaint, adjudication proceedings were 
taken up under s. 167(8) of the Sea Customs Act, by the Collector of Customs 
against accused Nos. 1 and 3 in respect of the case, which was found to con- 
tain contraband goods when the same was examined on January 28, 1960. 
After hearing the parties, the Collector of Customs passed an order directing 
the confiscation absolutely of the goods under s. 167(8) of the Sea Customs Act. 
He also imposed a personal penalty of one lakh rupees under s. 167(8) and 
a further penalty of one thousand rupees under s. 167(37) of the Sea Cus- 
toms Act on accused No. 3. As regards the firm M/s. Larmell Enterprises of 
which accused No. 1 is the proprietor, the Collector of Customs stated that 
although it was apparent that they had directly assisted the importers in their 
illegal activities and were morally guilty, there was no conclusive evidence 
against them holding them as falling within the category of ‘persons concerned 
in the act’ of unauthorised importation’ they must escape penalty on the prin- 
ciple of benefit of doubt. The Collector, therefore, did not impose any penalty 
on accused No. 1, the proprietor of Larmell Enterprises. 

On behalf of accused No. 1 an application was made before the Presidency 
Magistrate, 26th Court, Mazagaon, Bombay asking for the following reliefs: 

(1) the present prosecution is barred by reason of the fact that the find- 
ing of the Collector in favour of accused No. 1 amounted to his acquittal. 

(2) the finding operated as an issue estoppel so far as the reception of the 
same evidence is concerned. 

(3) there had been inordinate delay in launching the prosecution. The 
prosecution, therefore, amounted to abuse of the process of the Court and the 
same should be quashed. 

(4) the copies of statements of various witnesses whom the prosecution in- 
tends to examine and also of the documents on which the prosecution pro- 
poses to rely including statements of the accused persons as well as notings, 
note sheets and reports of the Customs Officers made during the course of the 
investigation be supplied. In the alternative, it was prayed that summons be 
issued under s. 94, Criminal Procedure Code, directing the Collector of Cus- 
toms or the Special Prosecutor to produce in the Court the aforesaid state- 
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ments, documents, notings, note-sheets and reports of the Customs Officers be- 
fore the commencement of the inquiry into the complaint. 

The trying Magistrate recorded findings against the petitioners on all the 
points and dismissed the petition. That is why accused Nos. 1 and 2 have now 
come up in revision asking for the same reliefs from this Court. 

Mr. Jethmalani, for the petitioners, relied upon art. 20(2) of the Constitu- 
tion of India for his contention that the prosecution was barred inasmuch as 
the adjudication proceedings before the Collector of Customs were in the 
nature of criminal prosecution and the order-of acquittal in those proceedings 
would bar a second prosecution under art. 20(2) of the Constitution of India. 
He did not press that contention before us. He, however, urged with con- 
siderable vehemence and ingenuity that the rule of issue estoppel must ope- 
tate so far as the finding of acquittal recorded by the Collector of Customs is 
concerned and this finding would bar the prosecution from leading evidence 
contrary to the finding already recorded. He also pressed the point viz., that 
the present prosecution would amount to abuse of the process of the Court in 
view of the delay that occurred in launching the proceedings and in view of 
the possibility that all traces of evidence in favour of the accused may have 
been obliterated by reason of lapse of time. He also argued that the accused 
are entitled to the copies of the statements of witnesses and other relevant 
documents either on the principle analogous to the one embodied in s. 173(4), 
Criminal Procedure Code, or on general principles relating to pre-trial pro- 
cedure. In any case, he urged that the aceused would be entitled to sum- 
“mons under s. 94, Criminal Procedure Code, for production of the said docu- 
ments. 

We propose to address ourselves first to the argument based on the E 
of issue estoppel. The Privy Council has laid down in broad outline the prin- 
ciple of issue estoppel in Sambasivam v. Public Prosecutor, Federation of 
Malaya.! The facts of that case were as follows: On the morning of Sep- 
tember 13, 1948, the appellant, an Indian Tamil Clerk, was travelling on foot 
in the State of Johore in the company of two Chinese. They met a party of 
three Malays and a fight ensned, in the course of which one of the Chinese 
was killed, and the appellant was seriously wounded. The other Chinese 
escaped and had not, apparently, been heard of since. The Malays, who were 
armed with knives, alleged that they had been fired on by the Chinese and 
that Sambasivam (the appellant) had drawn and pointed a revolver at one of 
them before he had been wounded and disarmed. In connection with that 
incident Sambasivam was later charged with carrying a firearm and being in 
possession of ten rounds of ammunition. Sambasivam was tried on two charges 
in the Supreme Court. The second charge related to the possession of ammu- 
nition. Both the assessors returned a verdict of not guilty and the learned 
Judge agreeing with that finding acquitted Sambasivam of that charge. On 
the first charge relating to the carrying of a firearm, the assessors also found 
Sambasivam not guilty but Laville J. disagreed with that finding and ordered a 
retrial. At the retrial, the assessors found Sambasivam guilty of that charge 
and he was sentenced to death. Sambasivam appealed against his conviction. 
The Court of Appeal dismissed his appeal. On appeal before the Privy Coun- 
cil, it was held: 

“That tho effect of the omission to inform the assesgors at the second trial that the appel- 
lant had beon found not guilty of being in possession of ammunition and was to be taken as 
entirely innocent of that charge was to render the second trial unsatisfactory in a material 
respect,” 

Lord MacDermott, who delivered the judgment of the Board, considering the 
legal effect of the verdict of acquittal, observed (p. 479): 

“The effect of a verdict of acquittal pronounced by a competent court on & lawful charge 

and after a lawful trial is not completely stated by saying that the person acquitted cannot 


1 [1950] A.C. 458, 
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be tried again for the game offence. To that it must be added that the verdict is binding and 
conslusive in all subsequent proceedings between the parties to the adjudication, The maxim 
‘Reg judicata pro veritate accipitur’ is no less applicable to criminal than to civil proceed- 
ings. Here, the appellant having been acquitted at the first trial on the charge of having 
ammunition in his possession, the prosecution was bound to accept the correctness of that 
verdict and was precluded from taking any step to challenge it at the second trial, And the 
appellant was no less entitled to rely on his acquittal in so far as it might be relevant in hig 
defence, That it was not conolusive of his innocence on the firearm charge is plain, but it 
undoubtedly reduced in some degree the weight of the case against him, for at the first trial 
the facts proved in support of one charge were clearly relevant to the other having regard to 
the oircumstances in which the ammunition and revolver were found and the fact that they 
fitted each other,” 

The dicta in Sambasivam’s case were completely and fully approved by the 
Supreme Court in Pritam Singh v. State of Punjab.2 In Pritam Singh’s case 
the accused was acquitted of the charge under s. 19(f) of the Arms Act. 
Their Lordships held: 


“Thus an acquittel of an accused in a trial under s.19(f) Arms Act, is tantamount to a 
finding that the prosecution had failed to establish the possession of certain revolver by the 
accused as alleged. The possession of that revolver was a fact in issue which had to be 
established by the prosecution before he could be convicted of the offence under s. 19(f). That 
fact was found against the progecution and could not be proved against the accused in the 
subgequent proceedings between the Crown and him, under charge of murder. The evidence 
against him in the latter proceedings would have to be considered regardless of the ovidence 
of recovery of the revolver from him.” 

The principle underlying the decision in Pritam Singh’s case was invoked in 
a number of cases which came up before the Supreme Court after Pritam 
Singh’s case. The Supreme Court without in any way disapproving of the 
principle laid down in Pittam Stngh’s case tried to distinguish the facts of 
the cases before it from the facts in Pritam Singh’s ease and held on differ- 
ent occasions, that the facts found would not justify the application of the 
said principle. In a recent case in Manipur Administration v. Bira Singh,® 
the correctness of the principle in Pritam Singh’s case was called into ques- 
tion. On a review of the relevant decisions of the Privy Council, the High 
Court of Australia and the Supreme Court itself, their Lordship reaffirmed the 
correctness of the principle laid down in Pritam Singh’s case. Their Lord- 
ships held: 


“The rule of issue estoppel in"a oriminel trial ig that where an issue of fact has been tried 
by a competent court on a former occasion and a finding has been reached in favour of an 
accused, such a finding would constitute an estoppel or res judicata against the prosecution, 
not as a bar to the trial and conviction of the accused for a different or distinct offence, but as 
precluding the reception of evidence to disturb that finding of fact when the accused is tried 
subsequently even for a different offence which might be permitted by the terms of 8.403(2). 
The rule is not the same as the plea of double jeopardy or autrefois acquit, The rule does 
not introduce any variation in the Code of Criminal Procedure either in investigation, enquiry 
or trial. It also does not prevent the trial of any offence as does autrefois acquit but only 
precludes evidence being led to prove a fact in issue as regards which evidence has already been 
led and a specific finding recorded atan earlier criminal trial before a court of competent juris- 
diction. The rule thus relates only to the admissibility of evidence which ie designed to upset 
a finding of fact recorded by a competent court at a previous trial,” 


The facts in Manipur Administration’s case may be briefly stated as follows: 
There was an agitation by certain political parties and groups in Manipur in 
April 1960 for establishing responsible Government in the Manipur area. The 
agitation took the form of picketing of Government offices and the residences 
of Government servants and blocking roads in order to paralyse the admini- 
stration. After this form of agitation continued for some time, the District 
Magistrate of Manipur promulgated orders under s. 144, Criminal Procedure 


2 [1956] A.I.R. 8.0. 415, 3 [1965] A.L.R. 8.0. 87. 
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Code, on the morning of April 25, 1960, banning public meetings and proces- 
sions and these orders were proclaimed and communicated to the publie through 
loudspeakers, Notwithstanding this order, crowds continued to collect and move 
on the streets shouting slogans. Bira Singh—the respondent—was said to have 
been leading this mob. A lathi charge by the police took place but it is stated 
that because of this the crowd moved a little away and began to pelt stones. 
The crowd was thereupon directed to disperse, its attention being drawn to the 
promulgation of the order under s. 144, Criminal Procedure Code, and to the 
fact that the gathering in a public place in violation of the order made it an un- 
lawful assembly; but this command was not heeded and the stone-throwing con- 
tinued. There was firing by the police which resulted in injuries to certain 
persons including some of the police personnel. The first information report in 
regard to the incident and the offences committed during its course was lodged at 
the Imphal Police Station at about 7 p.m. that day in which the informant specifi- 
ed the name of the respondent—Bira Singh as the leader of this mob. On this 
a case was registered under ss. 114, 149, 332, 349 and 307, Indian Penal Code, 
and s. 7 of the Criminal Law Amendment Act. The charge-sheet stated that 
the respondent was in the crowd between 3 and 5 p.m. on that day, that the 
crowd was an unlawful assembly, that he was among those who pelted stones 
which caused grievous hurt to one person and simple hurt to others and also 
caused damage to the Inter State Police Wireless Station. Along with the 
respondent certain others were included as accused but the Supreme Court 
was concerned only with the respondent. The learned Sessions Judge eonvic- 
ted all of them of the offences with which they were charged and sentenced 
them to varying terms of imprisonment. à 

It may be stated that there was a prior prosecution of Bira Singb. That 
prosecution was founded on a complaint against him filed on May 12, 1960, 
under s. 188, Indian Penal Code, in connection with his participation as a 
member of the same crowd in regard to which the charge which was the sub- 
ject-matter of the present proceedings. In that complaint the District Magis- 
trate alleged that the respondent had disobeyed the order passed under s, 144 
by himself forming himself along with two thousand other persons into an un- 
lawful assembly between the hours of 3 and 5 p.m. on April 25, 1960, by 
shouting slogans and pelting stones at police officers and this was stated to 
be on the road in front of the police Wireless Station. Bira Singh in his de- 
fence pleaded that he was not present at the scene of the occurrence at all and 
that he had been falsely implicated by the Police. The Magistrate rejected 
the defence and accepting the prosecution case convicted him of the offence 
with which he was charged. 

Bira Singh went in appeal to the Sessions Court. The learned Sessions 
Judge allowed the appeal holding that the prosecution had not established that 
the respondent was present at the place and at the time where the occurrence 
took place at which he was said by the prosecution to have been present or 
that he disobeyed the order under s. 144, Criminal Procedure Code. Refer- 
ring back to the case in which Bira Singh was charged under ss. 114, 149, 332, 
342 and 307, Indian Penal Code, where he was convicted under the said 
charges by the Sessions Court, he preferred an appeal to the Judicial Com- 
missioner. The main point which was argued before the Judicial Commis- 
sioner was that in view of the acquittal of Bira Singh in the earlier case 
which involved a finding that he was not present on the scene of the offence 
on the day and at the time in question, it was not open to the Court in the 
subsequent trial to allow evidence to be led which might result in a contrary 
finding nor was it open to the Sessions Court in the subsequent trial to record 
a finding against the finding reached in the previous trial. It was in that con- 
text that the dicta cited at length earlier were pronounced by the Supreme 
Court. 

It is thus clear that the highest Court has now enunciated the principle of 
issue estoppel according to which if a finding is reached resulting in the 
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acquittal of the accused in an earlier criminal proceeding before the Court of 
competent jurisdiction, evidence cannot be allowed to be led so as to upset that 
finding in a subsequent criminal proceeding. Nor can the Court in a subse- 
quent proceeding record a finding contrary to the finding arrived at in the 
previous proceeding. This principle is not the same as the principle of autre- 
fois acquit or autrefois convict laid down in s. 408, Criminal Procedure Code. 
Nor is it the same as the principle of double jeopardy as laid down im art. 
20(2) of the Constitution of India. On the principle of autrefois acquit or 
autrefois convict and on the principle of double jeopardy a subsequent trial 
is completely barred because of conviction or acquittal in the previous trial. 
The principle of issue estoppel does not bar a subsequent trial but it only pre- 
vents the prosecution to lead evidence for the purpose of upsetting the find- 
ing reached by the Court in a previous trial. It also prevents the Court in a sub- 
sequent trial from recording a finding running counter to the finding arrived 
at in the previous proceedings. 

The only question for consideration in the case is whether the finding reach- 
ed by the Collector of Customs in the adjudication proceedings holding that 
no penalty could be levied on the petitioners as the case had not been esta- 
blished against them beyond a pale of doubt prevents the prosecution from 
leading evidence in the present case for the purpose of proving the charges 
levelled against them and others. In Manipur Administration’s case at page 
91 in explaining the dicta laid down by Lord MacDermott the Supreme Court 
has set out certain conditions which must be fulfilled for attracting the doc- 
trine of issue estoppel: 

(1) Whether there was an issue of fact in the previous proceedings. 

(2) Whether the issue directly related to an ingredieut of the offence charg- 
ed at a later trial. 

(8) Whether there was a specific finding on that issue of fact. 

(4) Whether the earlier trial was a criminal trial before a Court of com- 
petent jurisdiction. 

Mr. Khandalawala, for the State, relied upon the decisions of the Supreme 
Court in Magbool Hussain v. State of Bombay+; Leo Roy v. Supdt., Dist. 
Jail and Thomas Dana v. State of Punjab.6 In all these cases the question 
that fell for consideration was whether a subsequent criminal prosecution was 
barred under art. 20(2) of the Constitution of India by reason of the order 
passed in the adjudication proceedings under s. 167(8) of the Sea Customs 
Act. In ‘Magbool Hussain’s case the Collector of Customs had passed an order 
confiscating the smuggled gold under s. 167(8) of the Sea Customs Act. The 
accused was subsequently prosecuted in a criminal trial under s. 23 of the 
Foreign Exchange Regulation Act, 1947. The Supreme Court held that the 
Collector of Customs was not a judicial tribunal. It also held that the pro- 
ceedings for confiscation are proceedings in rem and not in personam; that 
the Collector did not act judicially in passing the order of confiscation and 
that the machinery provided was in the nature of administrative machinery. 
In Leo Roy’s ease also the order passed was for confiscation of the smuggled 
gold. Their Lordships of the Supreme Court have observed that in passing 
. the order of confiscation, the Collector of Customs acted judicially. At the 
same time, they held that this was not sufficient to attract the provisions of 
art. 20(2) of the Constitution of India which postulate two conditions viz., 
(1) prosecution for an offence and (2) punishment for the same. Their Lord- 
ships relied upon s. 186 of the Sea Customs Act, which provided: 

“The award of any confiscation, penalty or increased rate of duty under this Act by an 
officer of Customs shall not prevent the infliction of any punishment to which the person 
affected thereby is liable under any other law.” 

They, therefore, held that the levy of penalty or confiscation by the Collector 
of Customs would not interfere with the subsequent prosecution under the 


I.R. 8.0. 825, s.o. 56 Bom. 5 [1958] A.I.R. S.C. 119. 
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Indian Penal Code or any other law. They also pointed- out that the offence 
under s. 120B, Indian Penal Code, is not an offence under the Sea Customs 
Act. Their Lordships emphasized that a conspiracy to commit a crime is sepa- 
vate from the actual crime and actually precedes the commission of the crime. 
In Thomas Dana’s case after pointing out that in order to attract the prin- 
ciple in art. 20(2) of the Constitution of India three conditions must be ful- 
filled viz., that he has been prosecuted; that he has been punished and that 
he has been prosecuted and punished for the same offence, their Lordships went 
on to define the term ‘‘prosecution’’. They drew a distinction between ‘‘con- 
fiseation’’ and ‘‘penalty’’ and pointed out that in Thomas Dana’s case the 
order was both for confiscation and penalty unlike in the two previous cases 
viz, Magqbool Hussaim’s case and Leo Roy’s case. Their Lordships pointed 
out that the word ‘‘penalty’’ is a generic word and it has been used in Chapter 
XVI in a generic sense. Their Lordships also pointed out (p. 380): 


“Whon a proceeding by the Revenue Officers is meant, as is the case in most of the 
items in the Schedule to 8,167, those officers have been empowered to deal with the offending 
articles by way of confiscation, or withthe person infringing those rules, by way of imposition 
of penalties in contradistinction to @ sentence of imprisonment or fine or both. When a 
criminal prosecution and punishment of the criminal,in the sense of the Penal law, is intended, 
the section makes a specific reference to a trial by a Magistrate, a conviction by such Magis- 
trato, and on guch conviction, to imprisonment or to fine or both, In this connection, referenco 
may be made to the penalties mentioned in the third column against items 72, 74, 75, 76, 76A. 
76B, 77, 78 and 81, which illustrate the latter class of the penalty in column 8. The penalties 
mentioned in the third column of most of the items of the Schedule to 8,167 of the Act, do not 
make any reference to @ conviction Bu a Magistrate and punishment by him in terms of 
imprisonment or of fine or of both... 

The Legislature was, therefore, aware of the distinction made throughout the Schedule 
to 5.167, between a proceeding before Revenue authorities by way of enforcing the preven- 
tive and penal provisions of the Schedule and a criminal trial before a Magistrate, with a view 
to punishing offenders under the provisions of the same section.” 

On the other hand, Mr. Jethmalani pointed out that after all the Supreme 
Court was dealing with the provisions of the Constitution of India and was 
interpreting the words ‘‘prosecution’’, ‘‘punishment’’ and ‘‘offence’’ as used 
in that article viz., 20(2). He conceded that he was not contending that sub- 
pequent prosecution was barred under art. 20(2) of the Constitution. It is 
not, therefore, necessary to consider whether the previous proceedings amoun- 
ted to prosecution and whether the prosecution related to the same offence. 
He also drew our attention to the specific observations of the Supreme Court 
in Thomas Dana’s case at page 383 to the following effect: 

“In view of these considerations, and particularly in view of the decision of this Court in 

the case of Magbool Hussain v. The State of Bombay, there isno escape from the conclusion 
that the proceedings before the Sea Customs Authorities under 8.167(8) were not ‘prosecution’ 
within the meaning of Art. 20(2) of the Constitution,” 
Secondly, Mr. Jethmalani argued that the Supreme Court in the aforesaid case 
did not pronounce any decision on the meaning of the words ‘‘punishment’’ 
and ‘‘the same offence’ as used in art. 20(2) of the Constitution. In that 
context, he referred to the following observation appearing on the same page 
as follows: 


“In that view of the matter, it is not necessary to pronounce upon the other points whioh 
were argued at the Bar, namely, whether there was a ‘punishment’ and whether ‘the same 
offence’ was involved in the proceedings before the Revenue Authorities and the Criminal 
Court.” 


In particular, he relied upon the minority judgment of Subba Rao J. (as he 
then was) in the same casc. In order to appreciate the judgment of Subba 
Rao J., it is necessary to refer to the facts of the case: On June 11, 1957, . 
the petitioner (Thomas Dana) arrived’ at Bombay, later went to Delhi and 
from there he travelled to Amritsar by car in company with Mr. Leo Roy Frey. 
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On June 23, 1957, he reached Attari Road Lands Customs Station and was 
arrested under s, 173 of the Sea Customs Act, 1878, on suspicion of having 
committed an offence thereunder. He was served with a notice by the Collee- 
tor of Central Excise and Land Customs, New Delhi, on July 7, 1957, to show 
eause why penalty should not be imposed on him under s. 167(8) of the Sea 
Customs Act and s. 7(2) of the Land Customs Act, 1924, and why the goods 
should not be confiscated. By order dated July 24, 1957, the petitioner was 
adjudged guilty under s. 167(8) of the Act and currency of the value of over 
9 lakhs, car worth Rs. 50,000 and other things were confiscated, and he was 
punished with personal penalty of Rs. 25,00,000. The petitioner was again 
prosecuted on the same facts before the Additional District Magistrate, Amrit- 
sar, on charges under s. 167(87) of the Act and ss, 23 and 28-B of tho 
Foreign Exchange Regulation Act. He was convicted on charges under s. 23 
read with s. 23-B of the Foreign Exchange Regulation Act, s. 167(8/) of the 
Act and s. 120B of the Indian Penal Code and sentenced to imprisonment of 
two years, six months and six months respectively by the Additional District 
Magistrate, Amritsar. The conviction and sentences were confirmed on appeal 
by the Additional Sessions Judge, and the revision filed in the High Court was 
dismissed. 

His Lordship took the view that all the three conditions viz. prosecution, 
punishment and offence, laid down in art. 20(2) of the Constitution of India 
have been fulfilled by the order passed by the Customs authorities. Conse- 
quently, it was held that the prosecution would be barred. Since the majo- 
rity did not accept this view, it is not necessary for us to scrutinize the deci- 
sion minutely. Mr. Jethmalani relied upon this decision not for raising the 
the plea of double jeopardy under art. 20(2) of the Constitution but for ihe 
purpose of preventing the prosecution from leading evidence with the object 
of upsetting the findings reached by the Collector of Customs. In that con- 
nection he pointed out that Subba Rao J. has rightly distinguished the deci- 
sions in Afaqbool Hussain’s case and Leo Roy’s case on the ground that in 
both the cases the question was whether the order of confiscation of goods 
would have the effect of barring a subsequent prosecution. Mr. Jethmalani 
referred to the following passage in the judgment of Subba Rao J. (p. 385): 

“The word ‘offence’ is defined in 8.3(38) of the General Clauses Act, 1897, to mean any 
act or omission made punishable by any law for the time being in force. Under S.4 of tho 
Code of Criminal Procedure, it means any act or omission made punishable by any law for tho 
time being in force. An offence is, therefore, an act committed against lew or omitted whore 
the law requires it, 

Punishment is the penalty for the transgression of law. The terms ‘punishment’ and 
‘penalty’ are frequently used as synonyms of each other,... 

The word ‘prosecuted’ i, comprehensive enough to take in & prosecution before an autho- 
rity other than a magisterial or a criminal Court,” 

He also referred to another passage (p. 386) : 

“...The question whether a particular authority in discharging specified duties is a judi- 
ciel tribunal ornot falls to be decided on the facts of each case, having regard to the well settled 
characteristics of a judicial tribunal.” 

On the same page there is another observation on which also Mr. Jethmalani 
relied : 

“*, Lf the legislature in effect constitutes a judicial tribunal, but calls it an authority, the 
tribunal does not become any the less a judicial tribunal,” 

After conceding that the Magistrate, who convicts and punishes a person for 
the infringement of some of the provisions of s. 167 of the Act, is a judicial 
tribunal, Subba Rao J. proceeded to pose the question (p. 387): 

“Is it reasonable to assume that when another authority adjudges on similar offences 
under the same section, it is functioning in a different capacity ?” 

His Lordship then referred to s. 171A of the Sea Customs Act and pointed out 
that a proceeding before the Customs Authorities is a judicial proceeding 
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within the meaning of ss. 193 and 223, Indian Penal Code. Mr. Jethmalani 
strongly relied on the observation at page 388 to the effect: ‘‘...The customs 
Authority has to function as a judicial Tribunal’’. Iis Lordship has also 
stated earlier: ‘‘...It is implied in the statute that the judicial procedure is 
to be followed’’. It is obvious that some of the observations contained in the 
judgment of Subba Rao J. may be helpful to the accused in their defence based 
on the rule of issue estoppel. Certain observations of the Supreme Court in 
the three subsequent decisions may also lend support to the view pressed before 
us on the question of issue estoppel. In Amba Lal v. Union of India” the 
Supreme Court held that the proceedings before the Customs authorities are 
penal in character and that the fundamental principle of criminal jurisprud- 
ence viz., that the burden always lies on the prosecution to prove the case be- 
yond a pale of doubt, is applicable to the proceedings before the Customs autho- 
vities. In Sewpujanrat I. Ltd. v. Collector of Customs® the Supreme Couri 
held that the confiscation or penalty is a quasi-judicial order subject to the 
writ of certiorari. In Indo-China Steam Navigation Co. v. Jasjit Singh® the 
Supreme Court held that although a Customs Officer is not a ‘Court’ or a 
‘Tribunal’ he has to act in a judicial manner. In the same case, their Lord- 
ships held that the Central Board of Revenue, which hears appeals from the 
orders of the Collectors of Customs and the Central Government, which hears 
revision applications from the orders of the Central Board of Revenne, are judi- 
cial tribunals. Mr. Jethmalani, therefore, contended that the dicta in Mag- 
bool Hussain’s case and in some other cases must now be treated no longer 
as good law. He argued that the Collector of Customs is an authority who 
deals with important matters like imposition of substantial penalty as also 
confiscation of the property. He has to act in accordance with the require- 
ments of the quasi-judicial procedure and he is subject to the control of the 
appellate aud revisional jurisdiction and in the final resort to the control of 
the Supreme Court. Every case is capable of being taken to the Supreme Court 
since it has been held in Indo-China Steam Navigation Company’s case that 
art. 186 of the Constitution applies to a decision of the Central Board of Re- 
venue in appeal and of the Central Government in revision. Again the autho- 
rities are governed by the fundamental principle of criminal jurisprudence and 
also of natural justice. Mr. Jethmalani, therefore, contended that intrinsi- 
cally there is nothing in the doctrine so that it must be confined to regular 
criminal Courts. He then pointed out the incongruity in which the Collector 
of Customs would land himself by first declaring a person innocent and then 
lodging a complaint against him under s. 187A of the Sea Customs Act. Ac- 
cording 10 Mr. Jethmalani, the question as to whether the rule of issue estoppel 
should be made applicable to regular criminal prosecution launched after a 
contrary decision in the adjudication proceedings will have to be reconsider- 
ed in the light of the observations of the Supreme Court in the cases cited 
above and in particular the observations of Subba Rao J. in Thomas Dana’s 
case. . 

Mr. Khandalawala referred to the latest decision of the Supreme Court in 
Asst. Collector of Customs, Cal. v. Sitaram’? in which a distinction has been 
made between a customs offence and a criminal offence. In particular, he drew 
our attention to the fact that Subba Rao J., who was the protagonist of the 
minority view in Thomas Dana’s case, himself has made the aforesaid distinc- 
tion. Mr. Khandalawala argued that whereas the petitioners were acquitted by 
the Collector of Customs in respect of a Customs offence, what they are now 
charged with is a criminal offence including the offence of criminal conspiracy 
under s. 120B, Indian Penal Code. f , 

Although we feel that the question raised by Mr. Jethmalani about the appli- 
cability of the doctrine of issue estoppel to a case where the Customs authori. 
ties have held the accused persons as not guilty and the same persons are 
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being tried for a criminal offence arising out of the same facts deserves care- 
ful consideration, we do not think that this is a fit case in which the applica- 
bility of that doctrine need be discussed in great detail. We notice that 
Subba Rao J. in delivering the minority judgment in Thomas Dana’s case was 
impressed by the circumstance that the facts, on which the charge under 
s. 167(87) (Customs offence) was based, were the same for which he was being 
prosecuted under s. 120B, Indian Penal Code and s. 167(8/) of the Sea Cus- 
toms Act ete. Even for the purpose of conspiracy, the facts relied upon were 
the same; the incident on which the charges were founded was the same viz., 
that Thomas Dana and Leo Roy Frey travelled in the same car from Bombay 
to Delhi and from Delhi to Amritsar and eventually detained and found to be 
in possession of numerous contraband articles including foreign currency ete. 
The judgment of Subba Rao J. in Thomas Dana’s case mentions the following 
facts in the opening paragraph (p. 388) : 

‘"...The petitioner was again prosecuted on the same facts before the Additional District 
Magistrate, Amritsar, on charges under 8. 167(81) of the Act and Ss.23 and 23-B of the Foreign 
Exchange Regulation, Act...... and 8.120-B of the Indian Penal Code...” 

At the end of the judgment again his Lordship emphasised: 

“...The record discloses that the petitioner was prosecuted before the Customs Authority 
as well as the Magistrate on the same facts, viz., that he, along with others, attempted to take 
out of India, Indian currency (as detailed in paragraphs 14 and 17 of the complaint of the 
Assistant Collector of Customs and Central Excise, Amritsar), in contravention of the law 
prohibiting such export.” 

In the present case, the facts on which the petitioners were prosecuted under 
s. 167(8/) of the Sea Customs Act were altogether different from the facts on 
which they are being prosecuted in the criminal trial under s. 167(8/) of the 
Sea Customs Act and s. 120-B, Indian Penal Code. As stated earlier, four cases 
bearing marks ‘VIP’ were shipped by ss. Ozarda which, reached Bombay 
on December 15, 1959. Out of these four cases, admittedly two could not be 
traced. One was cleared and only one case remained which was 22 e. ft. in 
volume. This was examined on January 28, 1960, and it was found to contain 
various kinds of contraband goods including watches, motorcar upholstery etc. 
The only charge which could be levied under s. 167(8/) in reference to these 
eases was that the petitioners were concerned in the importation of the said 
prohibited goods. The Collector of Customs held that the evidence about the 
petitioners’ complicity in the importation of the contraband goods was not con- 
clusive. The net of the present prosecution case is cast over a wider field and 
covers a larger set of facts. According to the prosecution, there was a 
conspiracy between the first four accused which was set afoot sometime in 
October 1959 and went on till the end of October 1960, for the purpose of 
importing contraband goods under the cover of importing the licensed goods. 
It is pointed out that two consignments had arrived earlier i.e., on December 
10, 1959, by ss. Yamataru Maru marked ‘‘LE’’. According to the prosecu- 
tion, accused No. 1 was interested in the goods imported under the consign- 
ments shipped both by s.s. Ozarda and s.s. Yamataru Maru. The importers of 
the goods shipped by ss. Yamataru Maru was accused No. 1 himself, It is 
the case for the prosecution that although the importers of goods which 
arrived by s.s. Ozarda were apparently M/s. Champaklal Anantharam, accused 
No. 1 also had an interest in the same. It is further the prosecution case that 
the modus operands for surreptitious removal of the goods which arrived by 
s.s. Ozarda and the goods which arrived by s.s. Yamataru Maru. was the same. 
In fact, it is alleged that two cases which arrived by s.s. Ozarda were actually 
cleared under the garb of removing the cases which arrived by s.s. Yamataru 
Maru. It is further alleged that the two cases which arrived by s.s. Yamataru 
Maru are still lying in the dockyard and have been kept in a ‘Pinjra’ since 
the claimants are not clearing the goods. It is also alleged that with. the help 
of accused No. 5 an attempt has been made to tamper with the marks which 
were originally “LE” into “LE VIP” or simply “EB VIP”. In this 
B.L,R.—28 
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connection, it is suggested that one of the two consignments which reached 
Bombay by s.s. Yamataru contained contraband goods and the other declared 
goods. The one containing declared goods was examined and was shown as 
cleared. The remaining consignment was got examined on December 26, 1959 
but was not removed but in its place the two cases bearing marks ‘‘VIP”’ 
which arrived by s.s. Ozarda were removed. This clandestine removal was 
facilitated by accused No. 5, who changed the marks “LE” into “LE VIP” 
on the bill of entry. The original bill of entry, according to the prosecution, 
does not contain the changed marks. It is pointed out that the name of the 
steamer by which the two consignments were brought and which are lying in 
the ‘Pinjara’, still appears on the cases. The prosecution also relied upon the 
following circumstances: On February 18, 1960 or February 19, 1960, Keny, 
an employee of the Customs, noted the two cases lying at the Customs Centre 
where they were taken for examination. At that time, according to Keny, 
those cases bore the marks ‘‘LE’’. On March 3, 1960 or March 4, 1960, Keny 
noticed that the marks ‘‘LE’’ were changed to “EE”. He made a report re- 
garding the same to his superior Patil. On March 5, 1960, Patil put those 
cases in the ‘Pinjara’. On May 7, 1960, Venkatraman, Assistant Director of 
Inspection, made a preliminary enquiry and submitted a report the same day 
stating that the two “LE” cases originally examined were left behind. It 
would thus be seen that the allegations on which the present prosecution has 
been launched covers a wider canvass of facts as also the period of time, where- 
as the proceedings in respect of one case which was examined by the Customs 
and found to contain contraband goods on January 28, 1960, lay within a very 
narrow compass viz., whether accused No. 1 was concerned in the import of 
that particular case which was found to contain the contraband goods. 

Mr. Jethmalani contended that although only one case, which was actually 
available for examination, was found to contain contraband goods and was the 
subject-matter of the enquiry under s. 168(8) of the Sea Customs Act, the 
facts of importation cover the entire consignment shipped through s.s. Ozarda. 
He argued that the evidence in respect of importation of all the four cases 
by s.s. Ozarda would be the same as importation of one case which was exa- 
mined. There is substance in this line of reasoning. But, the point to be 
noted is that it is not merely the importation of cases by s.s. Ozarda which 
is the subject-matter of the prosecution in the present case but it also relates 
to importation of cases which reached Bombay earlier on December 10, 1959, 
by s.s. Yamataru Maru. The two importations are sought to be linked to- 
gether by the circumstance that frantic efforts were made to remove the two 
eases shipped by s.s. Ozarda under the cover of the marks used for the goods 
which arrived by s.s. Yamataru Maru. The link connecting the first four 
accused with the consignments carried by both the ships is the attempt made 
for removing the two cases arrived by s.s. Ozarda under the garb of clearing 
the two cases arrived by 8.8. Yamataru Maru. The only connection between 
aceused No. 1 and the goods, which were carried by s.s. Ozarda, was the cir- 
cumstance that accused No. 1 stood as a guarantee to the letter of credit open- 
ed by M/s. Champaklal Ananthram. The Collector of Customs felt that this 
connection was too tenuous to establish that accused No. 1 was concerned in 
the importation of the four cases-brought by ss. Ozarda. The prosecution 
now seeks to establish the connection of accused No. 1 with the goods brought 
by s.s. Ozarda by relying on the circumstance that accused No. 1 in the first 
place was the owner of the goods carried by s.s. Yamataru Maru and in the 
second place, a successful attempt was made to remove the two cases carried 
by s.s. Ozarda by substituting these cases for the cases carried by s.s. Yama- 
taru Maru. That connection again is sought to be established on the ground 
that accused No..1 has left the two cases uncared for in the dockyard which 
have now been consigned to the ‘Pinjra’ which he would not have ordinarily 
done unless he was connected or concerned with all the cases carried by 8.8. 
Ozarda. How far the prosecution would succeed in establishing the facts 
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alleged by it is altogether a different matter. We are not discussing the 
merits of the evidence. We are only considering the allegations which’ are 
contained in the complaint and we are trying to see whether the facts in the 
case of Customs offence and the facts in this criminal offence are the same. 
We do not think that the finding reached by the Collector of Customs that 
accused No. 1 was not concerned with the importations would in any way pre- 
vent the prosecution from leading evidence to show the connection of accused 
No. 1 to those goods on the basis of a comprehensive conspiracy which was set 
on its legs in October 1959 and went on till the end of October 1960. This is 
sufficient to dispose of the point of issue estoppel raised by Mr. Jethmalani. 

The second point relates to the delay in the launching of the prosecution. 
As stated earlier, although the offence was detected as far back ag January 
28, 1960, the complaint was not lodged till February 19, 1965. Mr. Jethmalani 
complained that as a result of this delay accused No. 1 may have lost impor- 
tant evidence because he had been acquitted in the proceedings under s. 167(8) 
of the Sea Customs Act and, therefore, he could not possibly anticipate that 
at a later date, a criminal prosecution would be launched. In this 
connection, it is necessary to bear in mind some important dates, which were 
given to us by Mr. Khandalawala from the record. Venkatraman, Assistant 
Director of Inspection, made a report on May 7, 1960 in regard to accused 
No. 5 after holding an enquiry into the matter. The Departmental enquiry 
was commenced against accused No. 5 in November 1960. The Enquiry Officer 
submitted his report in May 1961. The show-cause notice was issued against 
‘accused No. 1 on July 15, 1961. Accused No. 1 offered his explanation on 
August 8, 1961. Champaklal Ananthram submitted his explanation on April 
9, 1962. The Collector of Customs held the adjudication proceedings on 
September 4, 1962 and passed the final order on October 31, 1962. Champak- 
lal Ananthram preferred an appeal to the Central Board of Revenue on 
January 9, 1963. That appeal was dismissed on October 1, 1963. Champaklal 
Ananthram preferred a revision application to the Government of India on 
November 18, 1963 which revision came to be dismissed on February 20, 1964. 
It may be stated that an order of dismissal was passed against accused No. 5 
in November 1961. He approached the High Court under art. 226 of the Cons- 
titution of India in its writ jurisdiction which application was dismissed in 
August 1963. Accused No. 5 preferred an appeal to the Supreme Court in 
June 1965, which is still pending. Mr. Khandalawala contended that it would 
have been impertinent for the Customs to launch a prosecution against the five 
accused while the proceedings initiated by Champaklal Ananthram were not 
finally disposed of. He also submitted that it would not have been proper to 
launch a complaint against accused No. 5, who, according to the prosecution, 
is one of the conspirators till final orders were passed in the departmental pro- 
ceedings. The Customs authorities, according.to Mr. Khandalawala, were 
advised not to launch the prosecution till the writ petition filed by accused 
No. 5 was dismissed as also the revision preferred by Champaklal Ananthram 
was finally disposed of. Mr. Khandalawala also referred to the fact that sanc- 
tion proceedings would also take time because according of sanction is not just 
a formal matter. He stated that sanction of the State Government under 
s. 196A, Criminal Procedure Code, was accorded on December 7, 1964. He, 
therefore, argued that there was no delay in lodging the complaint which was 
actually lodged on February 19, 1965. In our view, the delay in the filing of 
the complaint is not unreasonable on the facts of the case and the explana- 
tion offered by Mr. Khandalawala is satisfactory in that regard. 

That takes us to the last point. Mr. Jethmalani contended that the accused 
are entitled to copies of all the statements recorded by the Customs Officers 
in the course of the investigation including the statements of witnesses and 
also the statements of the accused persons. He also argued that the accused 
are entitled to other documents such as notings; note-sheets; Inward regis- 
ters; correspondence exchanged between the shippers, Traders Syndicate with 
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the Collector of Customs; report of the Assistant Director of Inspection, Š. 
Venkatraman; statements of witnesses recorded in the departmental enquiry 
against accused No. 5 and correspondence exchanged between the Collector of 
Customs and shipping agents etc. Mr. Jethmalani submitted a list of docu- 
ments in respect of which he claimed copies and/or inspection. In the course 
of the arguments Mr. Khandalawala agreed to supply copies of the following 
documents even before the commencement of the trial: 

(1) Statements of accused persons, 

(2) Two bills of entry filed by Larmell Enterprises. 

(3) Delivery orders in respect of two consignments which arrived by s.s. 
Yamataru Maru. 

He also stated that he may show to the counsel for the accused the corres- 
pondence exchanged between the Collector of Customs and the shipping agents 
in regard to the consignments when the particular Customs Officer is put in 
the witness box. He also stated that he had no objection in giving copies of 
the bills of lading dated December 16, 1959, of s.s. Ozarda. He strongly op- 
posed the prayer for supplying the defence with the copies of statements of 
witnesses before those witnesses enter the witness box. He agreed that -he 
would supply copies of the statements of these witnesses as soon as the exa- 
mination-in-chief of each of them is over. He also opposed the request for 
supplying copies of note-sheets ov allowing inspection of the original docu- 
ments on the ground that they contained opinions and opinions are never 
relevant. He stated that so far as the correspondence is concerned, he does 
not propose to examine the Traders Syndicate and the Shippers. The ques- 
tion, therefore, of supplying copies of correspondence does not arise. He 
pointed out that accused No. 5 has got a copy of the report of the Assistant 
Director of Inspection in the departmental proceedings initiated against ac- 
cused No. 5. He refused to supply copies of the statements of witnesses re- 
corded in the said departmental enquiry. At the same time, he pointed out 
that accused No, 5 must have got copies of the same. 

Mr. Jethmalani contended that the question is one of principle and the de- 
fence should not be made to rely upon the vagaries of the prosecutor for the 
‘Customs. He, therefore, invited us to give a ruling on the point. He com- 
plained that the undertaking given by the Customs counsel has been given 
undue importance both by the trial Court and also Tulzapurkar, J. in Bashir 
Hussein v. H. R. Jokhi. He also argued that if the material called for is 
relevant and is also necessary and desirable for the trial, then s, 94, Criminal 
Procedure Code, can be invoked. According to him, the suppression of any- 
thing relevant will create difficulties in the way of discovery of truth which is 
the only object of any trial. According to him exception can be made only 
in respect of the material which on the ground of publie policy is subject to 
the rule of privilege. He also argued that the interests of the accused in 
securing the material on which the prosecution does not rely are even greater 
than securing the material on’ which the prosecution wants to rely, because 
ex hypothesi that material is more likely to benefit the accused. According 
to Mr. Jethmalani, after all the demand made by the accused amounts to pre- 
trial discovery. 

Mr. Khandalawala pointed out that the case instituted under the Sea Cus- 
toms Act is one instituted otherwise than on the police report, that is to say, 
which is instituted on the basis of a complaint lodged by the appropriate Cus- 
toms authorities. The procedure for such a case is the procedure for the trial 
of warrant cases as prescribed by ss. 252 to 259, Criminal Procedure Code. 
Act No. XXVI of 1955 which introduced extensive amendments in the Code of 
Criminal Procedure made a distinction between the procedure for the trial of 
warrant cases instituted on a police report and those instituted otherwise than 
on a police report. To the cases instituted on police report the procedure 
laid down in s. 251A, Criminal Procedure Code, applies, whereas to cases 
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otherwise than on police. report, the procedure laid down in ss. 252 to 259, 
Criminal Procedure. Code, applies. We will refer to only those provisions of 
8. 251A, Criminal Procedure Code which are relevant for our present discus- 
sion. Sub-section (J) provides that the Magistrate shall satisfy himself, at 
the commencement of the trial whether the accused has been supplied with 
copies of all documents referred to in s. 173, Criminal Procedure Code. Sub- 
sections (2) and (3) provide that on consideration of these documents and 
after giving the prosecution and the accused an opportunity of hearing, the 
Magistrate may either discharge the accused or frame a charge against him, 
as the case may be. Sub-section (6) provides that in case the accused pleads 
not guilty the Magistrate shall fix a date for examination of witnesses. Sub- 
section (7) lays down that on the date so fixed, the Magistrate shall proceed 
to take all such evidence as may be produced in support of the prosecution. 
The proviso says that the Magistrate has discretion to defer the cross-examina- 
tion of any witness until any other witness or witnesses have been examined 
or recall any witness for. further cross-examination. It would thus be seen 
that s. 251A, Criminal Procedure Code envisages only one cross-examination of 
witnesses subject of course to the discretion to be exercised by the Magistrate 
according to the facts and circumstances of the case. In order to enable the 
aceused to embark upon the cross-examination on the framing of a charge 
which may be almost immediate on a consideration of the documents, provi- 
sion has been made under s. 173(4), Criminal Procedure Code whereby an in- 
vestigating officer is required to furnish to the accused the following copies: 
3 @) first information report recorded under s. 154, Criminal Procedure 
Jode, 

(2) all other documents or relevant extracts thereof on which the prose- 
cution proposes to rely, 

(3) including the statements and confessions recorded under s. 164, Crimi- 
nal Procedure Code, . 

(4) statements recorded under sub-s. (3) of s. 161, Criminal Procedure 
Code of all the persons whom the prosecution proposes to examine as its wit- 
nesses. 

On the other hand, in a trial instituted otherwise than on a police report, 
elaborate procedure involving double cross-examination has been laid down. 
Section 252, Criminal Procedure Code implies that the aecused can cross- 
examine the witnesses before the framing of the charge. Sections 254 and 255 
lay down that in case the Magistrate frames a charge he shall record the 
plea of the accused. Section 256, Criminal Procedure Code lays down that 
the accused shall have the right of cross-examining the witnesses examined for 
the prosecution and for that purpose witnesses may be recalled. Prior to the 
amendment, the procedure for warrant cases was uniform. No distinction 
‘was made as to how the case had been initiated. In other words, the procedure 
for all warrant cases was the same as laid down in ss. 252 to 259, Criminal 
Procedure Code. That means that the procedure was the same as the one which 
is today applicable to the cases initiated otherwise than on a police report. 
It may also be noted that there was no provision similar to the provision now 
contained in sub-s. (4) of s. 173, Criminal Procedure Code. That means that 
there was no obligation on the part of the police officers to supply copies of 
statements of witnesses to the accused before the commencement of the trial. 
The only provision in that respect was the one contained in s. 162 as it stood 
before its amendment. The proviso to this section provided: 

“when any witness is called for the prosecution in such inquiry or trial whose state- 
ment has been reduced into writing as aforesaid, the Court ghall,on the request of the accused, 
refer to such writing and direct that the acoused be furnished with a copy thereof, in order 
that any part of such statement, if duly proved, may be used to contradict such witness in 
the manner provided by section 145 of the Indian Evidence Act, 1872.” 

The statement of a witness recorded by a police officer under s. 161, Criminal 
Procedure Code cannot be used for the purpose of corroborating that witness. 
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It can only be used for contradicting him. It was, therefore, implicit in s. 162, 
Criminal Procedure Code that the Court shall grant the request for referring 
to the statements etc. or of supplying copies of such statements to enable the 
accused to cross-examine the witnesses for the purpose of pointing out the 
contradictions. Now, under the procedure contained in ss. 252 to 259, Crimi- 
nal Procedure Code, which was applicable to all the warrant cases which envi- 
saged the right of two cross-examinations by the accused, all that was neces- 
sary for the accused to do was to ask one question to the witness by way of 
cross-examination before the framing of the charge. That would immediately 
entitle him to ask for a copy of the statement. He could then study the state- 
ment and utilise the same for contradicting the witness during the second 
cross-examination after the framing of the charge. The same position would 
hold good in the committal proceedings. Before the commitment the accused 
would ask one or two questions in the cross-examination so as to enable him 
to ask for copies of the statements of witnesses reserving his right for fuller 
cross-examination in the Court of Session. The procedure for warrant cases 
initiated on a police report now has done away with two cross-examinations. 

Mr. Khandalawala contended that since the procedure laid down in ss. 252 
to 259, Criminal Procedure Code is applicable to the complaint lodged by the 
Customs authorities, the accused have a right of two cross-examinations and 
they would in no way be prejudiced by not having been supplied with the 
copies of the statements recorded in the course of investigation by the Customs 
authorities. He also pointed out that there is no provision similar to the pro- 
vision contained in sub-s. (4) of s. 173, Criminal Procedure Code. 

Before proceeding to discuss the merits of the rival arguments, it would be 
necessary to refer to the powers of investigation and enquiry vested in the 
customs authorities. Section 171A, which was introduced in the Sea Customs 
Act by Act XXT of 1955, provides: 


“(1) Any officer of Customs duly employed in the prevention of smuggling shall have 
power to summon any person whose attendance he considers necessary either to give evidence 
or to produce a document or any other thing in any inquiry which such officer ia making in 
connection with smuggling of any goods. _ 

(2) A summong to produce documents or other things may be for the production of 
certain specified documents or things or for the production of all documents and things of a 
certain description in the possession or under the control of the person summoned. 

(3) All persons so summoned shall be bound to attend either in person or by an authori- 
sed agent, as such officer may direct; and all persons so summoned shall be bound to state 
the truth upon any subject respecting which they are examined or make statements and to 
‘produce such documents and other things as may be required: i 

Provided that the exemption under section 132 of the Code of Civil Procedure, 1908, 
shall be applicable to any requisition for attendance under this section. 

(4) Every such inquiry as aforesaid shall be deemed to be a judicial proceeding within 
the meaning of section 193 and section 228 of the Indian Penal Code.” : 

Sub-section (3) provides that all persons summoned by the Customs Officer to 
attend shall be bound to state the truth upon any subject in respect to which 
they are examined or make statements and produce such documents and other 
things as may be required. Sub-section (4) lays down that every such in- 
quiry as aforesaid shall be deemed to be a judicial proceeding within the mean- 
ing of ss. 193 and 228, Indian Penal Code. In so far as s. 171A of the Sea 
Customs Act empowers the Customs authorities to record a statément of any 
witness and in so far as the witness so produced is bound to stdte the truth, 
the provisions of the Indian Oaths Act would necessarily apply ‘and the Cus- 
toms authorities would be empowered to administer oath to the witness. Whe- 
ther the authorities administer oath or not, the person: who is found to have 
made a false statement is liable to be prosecuted under ss, 193 and 228, Indian 
Penal Code. This marks a substantial difference between the ‘power of a 
‘Customs officer and the power of a Police Officer. Another important point: 
of difference between the statement recorded by a Customs Officer and the one 
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recorded by a Police Officer is that, there is no provision in the Sea Customs 
Act similar to the one contained in s. 162, Criminal Procedure Code which 
lays down that a previous statement can be utilised only for the purpose of 
contradiction. In the absence of such a provision, it is open for the complai- 
nant in the Customs case to utilise the previous statement recorded by him 
for corroborating the evidence given by that witness under s. 153 of the Evid- 
ence Act. As a matter of fact, in most of the Customs cases previous state- 
ments of the witnesses are adduced for the purpose of corroborating the wit- 
nesses’ evidence in Court. Thirdly, there is nothing to indicate in s. 171A of 
the Sea Customs Act, whether the statements of witnesses are required to be 
reduced to writing We have come across cases wherein the Customs 
Officers have gone into the witness box to depose to certain statements made 
by witnesses which do not find place in the recorded statements either on the 
ground that they were made prior to the recording of the statements or on the 
ground that they were made later. 

It would thus be seen that the powers of the Customs Officers under s. 171A 
of the Sea Customs Act are higher than the powers of a police officer con- 
ducting an investigation under the Criminal Procedure Code. The research 
made by the counsel has not yielded to the discovery of the precise reasons 
which prompted the Legislature to make the provisions to supply copies of 
statements and other relevant documents transpiring in the course of an in- 
vestigation by police officers before the commencement of the trial to the accused. 
One view is that this was a procedural change introduced for the purpose of 
shortening the duration of the trial by abolishing the right of cross-examina- 
tion twice. According to this view, no question of principle is involved in 
making -the aforesaid provision. This view seems to have found favour with 
Tulzapurkar J. in Bashir Hussein’s case. Another view which was strenuously 
urged before us by Mr. Jethmalani, was that this provision was intended to 
ensure a fair trial. According to him, the provision is in the nature of pre- 
trial diseovery and inspection. Whatever the reason may be, we find it diffi- 
cult to assimilate the case of a complaint which is lodged by the Customs autho- 
rities after elaborate investigation to the case where.a private party has lodg- 
ed a complaint on his own. So far as the private party is concerned, there 
is no question of supplying to the accused the copies of statement or docu- 
ments. No investigation has taken place and no statements have been record- 
ed before the lodging of the complaint. The accused, therefore, has to wait 
patiently till the case is unfolded by the witnesses summoned by the complai- 
nant in the course of the deposition. He can cross-examine the witnesses even 
on the first’ examination before the framing of the charge off hand, because 
there is no previous statement which the accused need to study with a view to 
confront the witnesses in his cross-examination. He can cross-examine the 
witnesses piece-meal, that is, one by one., When he cross-examines the first 
witness, he does not know what the second witness is going to say and so on. 
In fairness, therefore, he must have another right of cross-examining the wit- 
nesses after the entire picture has been painted before the Court. Two cross- 
examinations, therefore, are unavoidable and also necessary in the interest of 
justice. 

The position of a complaint lodged by the Customs authorities stands on a 
different footing. There is a complete investigation which precedes the lodg- 
ing of the complaint. Statements are recorded by the Customs Officers which 
statements could be used by the prosecution for corroborating the witnesses. 
It is open to the Customs authorities to seek to prosecute a witness for giving 
false evidence on the basis of the statements recorded by them. In other 
words, a witness must conform to the statements which he had already made 
before the Customs authorities on pain of being hauled up for prosecution for 
perjury. The accused has no means of knowing what the witness was going 
to depose till the witness comes to the end of the examination-in-chief. We 
were told that after the examination-in-chief is over, it is open to the aecused 
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to ask for a copy of the statement of that witness. We were also told that 
this was invariably done. In fact, Mr. Khandalawala gave us an undertaking 
(he had also given a similar undertaking to the trial Court) that he would 
supply copies of statements of the witnesses as and when the respective exa- 
mination-in-chief was over. This procedure would be on a par with the pro- 
cedure that was followed in criminal trials before the amendment of 1955. But, 
as pointed out above, there was a proviso to s. 162, Criminal Procedure Code, 
which enjoined upon the Court to supply to the accused copies of the state- 
ments to enable him to use the same for the purpose of contradicting the wit- 
nesses. There is no provision in the Sea Customs Act similar to the one con- 
tained in s. 162, Criminal Procedure Code, before its amendment. Thus tho 
position boils down to this that even for securing a copy of the statement of 
a witness after his examination-in-chief is over, the accused has to rely upon 
the good sense of the counsel for the prosecution. Of course, when the pro- 
secuting counsel has tendered the statement for corroborating the witness, then 
that statement becomes a part of record. In such a case, by making a copy 
available to the accused, the prosecuting counsel is not in any way conferring 
any favour upon the accused. On the other hand, there may be cases where 
the previous statements recorded under s. 171A of the Sea Customs Act may 
not be tendered for the purpose of corroboration. It is only in such rare 
cases that the offer to furnish copies may be of some use to the accused. In 
neither of these types of cases would it be possible for the counsel for the de- 
fence to cross-examine the witnesses in detail on the first occasion. There may 
be cases where the defence counsel may hope for the discharge. In that case, 
he would be severely handicapped by not being armed with a copy of the 
statement. Mr. Khandalawala, of course, stated that in case the, defence coun- 
sel were to intimate to him that they would cross-examine the witness with a 
view to secure a discharge, he would readily and willingly furnish copy at that 
stage. This is undoubtedly a generous offer. But the question is whether the 
fate of the accused should be made to depend upon the goodwill of the prose- 
cuting counsel. Prosecutors may come and go. There may be cases where 
other counsel decide the question on the basis of certain principles. 

Obviously, s. 173(4), Criminal Procedure Code in terms does not apply to 
the Customs cases. But, s. 94(J), Criminal Procedure Code must and does 
apply. This section runs thus: 

“(1) Whenever any Court...or any officer in charge of a police-station considers that the 

production of any document or other thing is necessary or desirable for the purposes of any 
investigation, inquiry, trial or other proceeding under this Code by or before such Court or 
officer, such Court may issue a summons, or such officer a written order, to the person in whose 
possession or power such document or thing is believed to be, requiring him to attend and 
produce it, or to produce it, at the time and place stated in the summons or order.” 
It is clear from the wording of this sub-section that the same could be press- 
ed into service at any stage of the investigation, trial, inquiry or other pro- 
ceeding under the Criminal Procedure Code by or before a Court or an officer. 
The only condition laid down for passing an order under s. 94(J) is that the 
Court must be satisfied that the document is necessary or desirable for any 
of the purposes mentioned in the sub-section which includes trial. The word 
‘necessary’? presupposes that the evidence is relevant under the provisions of 
the Indian Evidence Act. It also presupposes that the Court must be satis- 
fied that the document is necessary. Finally, it must also be satisfied that the 
production of the document is desirable. If these conditions are satisfied then 
there are no fetters on the powers conferred upon the Court under s. 94(J), 
Criminal Procedure Code. In view of the provisions laid down in s. 94, Criminal 
Procedure Code, it is not necessary to refer to the pre-trial procedure laid 
down in other jurisdictions such as common law in England or U.S.A. By 
pressing into service s. 94(/), Criminal Procedure Code, the object of pre-trial 
discovery would be amply achieved. 

The only question, therefore, that falls to be considered is whether im a 
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Customs case the Court should direct the prosecution to produce such of the 
documents as are considered necessary or desirable for the purposes of in- 
quiry or trial. It was argued by Mr. Khandalawala that the compelling pro- 
cess under s. 94, Criminal Procedure Code should hot be resorted to when he 
has given an undertaking that he is prepared to furnish a large number of 
documents demanded by the accused except the statements of witnesses with 
respect to which he has offered that he is ready to produce them after the exa- 
mination-in-chief is over. The explanation offered by Mr. Khandalawala for 
the reservation made in respect of the statement of witnesses was that, it is 
common experience that witnesses are tampered’ with. If copies of statements 
of the witnesses fall into the hands of the defence, the defence may make an 
attempt to tamper with the witnesses. This argument leaves us unimpressed. 
As stated above, s. 171A of the Sea Customs Act specifically provides that a 
witness is bound to state the truth when summoned to make a statement and 
in case he made a false statement he would make himself liable for prosecution 
for making a false statement. If this safeguard did not deter a witness from 
resiling from the previous statement, nothing else would deter him. Further- 
more, if a witness is so volatile or vacillating that having commited himself to 
a particular position in his Customs statement he resiles from the same, then 
the prosecution must thank itself for the result. Mr. Khandalawala did not 
cite any instance wherein witnesses have actually been tampered with in the 
Customs cases. We have not come across any case wherein witnesses have re- 
siled from the statements made by them before the Customs authorities. Of 
course, we have come across a number of cases under the Indian Penal Code 
and offences under other laws wherein witnesses have resiled from the state- 
ments made by them. That is because no prosecution for perjury can be 
launched against such witnesses for making statements contrary to what they 
had stated before the police officers. Of course, a prosecution for giving false 
evidence can be launched against a witness in respect of the statement record- 
ed by a Magistrate under s. 164, Criminal Procedure Code. Such cases, of 
course, are not many. Mr. Khandalawala, therefore, again relied upon the 
ordinary criminal cases for his argument that because witnesses are likely to 
be tampered with, it may be ensured that copies do not fall into the hands of 
the accused until the examination-in-chief of the respective witnesses is over. 
In view of the fact that the Customs authorities have recorded the statements of 
the witnesses in the course of their investigation and further in view of the 
fact that their powers are higher than the powers of the police officers ‘to re- 
cord statements in the course of the investigation under the Criminal Procedure 
Code and also in view of the fact that such statements could be utilised for 
the purpose of corroboration of the witnesses, we consider it necessary and de- 
sirable that copies of such statements are furnished to the accused before the 
commencement of the trial. We may point out here that there is no provision 
in the Sea Customs Act similar to the provision contained in s. 172, Criminal 
Procedure Code, under which a police officer is required to maintain a diary 
relating to the various steps taken by him in the investigation and the need 
for sending copies of the diary to the criminal Court. Elaborate instructions 
are given to the police officers under the police manual. The police officers 
are required to embody the statements recorded by them in a separate diary. 
There ig no provision in the Sea:Customs Act, which requires the Customs 
Officers to keep diaries regarding the steps they have taken in the course of 
the investigation from day to day. Nor are they expected to embody the sub- 
stance of the statements in a bound diary nor is it necessary for them to sub- 
mit these diaries to the Magistrate for perusal. That means that there is no 
check ensuring the authenticity of'the statements recorded. Statements are 
recorded on loose sheets of paper and in some cases we have heard the charge 
that the statements have been ante-dated or rewritten. In any case, it is clear 
that the, power enjoyed by the Customs Officere is more or less unbridled by 
‘any safeguard ensuring the authenticity of the statements recorded by them. 


442 THE BOMBAY LAW BEPORTER. [vou, LXTX. 


Having regard to all these considerations, we feel that it is necessary and also 
desirable in the interests of ensuring a fair trial that the prosecution should 
be compelled to furnish copies of the statements of witnesses whom the prose- 
cution proposed to examine. Mr. Khandalawala argued that the decision as 
to which of the witnesses are to_be examined cannot be taken beforehand and 
that it is to be taken during the progress of the trial. There is no substance 
in this line of reasoning. It may be that in some cases the prosecuting coun- 
sel may ultimately decide to drop a witness. But, it is unreasonable to sup- 
pose that the complainant or his legal adviser has not made up his mind at 
the time of filing the complaint as to which of the witnesses should be exa- 
mined. We, therefore, think that irrespective of whether a particular witness 
may not eventually be examined, copies of the statements of all witnesses whom 
the prosecution proposed to examine should be made available to the accused. 
In view of the large powers conferred upon the Customs authorities, the dices 
are heavily loaded against the accused. He-does not know what case he is re- 
quired to meet. It is true that he has a right to embark upon a second cross- 
examination of the witnesses after the framing of the charge. But, it is fair 
that the accused should have a clear and complete picture of the prosecution 
before the commencement of the trial. We have not been able to understand 
what injustice would be caused to the Customs authorities in case they are 
called upon to furnish copies of the statements of witnesses whom they pro- 
posed to examine to the defence. Tulzapurkar J. in Bashir Hussein’s case was 
impressed by the argument that the compelling process under s. 94, Criminal 
Procedure Code should not be resorted to when there was an offer made by 
Mr. Khandalawala. In the first place, that offer does not extend to supplying 
copies of the statements of witnesses before the commencement of the trial. 
In fact, Mr. Khandalawala vehemently argued that he would neither yield nor 
relent on that point although he may make concessions in respect of other 
documents. In the second place, as repeatedly stressed above, the demand 
made by the accused involves the question of principles and should not be 
made to depend upon the sweet will of the prosecuting counsel. 

Mr. Khandalawala contended that it is open to the Legislature to make a 
provision similar to the one embodied in s. 173(4), Criminal Procedure Code 
in the Sea Customs Act. He argued that:since the Legislature has not chosen 
to ineorporate a similar provision in the Sea Customs Aét, it must be deemed 
to have done so deliberately. This argument found favour with Tulzapurkar 
J. ini Bashir Hussein’s case. The learned: Judge also referred to the position 
prevailing in respect of complaints under certain local Acts such as, the Muni- 
cipal Boroughs Act, the District Municipal Act and the Municipal Corpora- 
tions:Act. We do not think that the comparison is appropriate. There is no 
provision in any of these enactments which enables the authorities to carry 
out an investigation im order to record statements in the course of that investi- 
gation. Tulzapurkar J. also observed that the Legislature was aware that the 
Criminal Procedure Code was amended by incorporating sub-s. (4) in s. 173, 
Criminal Procedure Code. Therefore, if it had meant to incorporate a similar 
provision, it would not have failed to amend the Sea Customs Act. The 
learned Judge, therefore, concluded that the omission must have been delibe- 
rate. We do not think that the inference that the omission was deliberate, is 
justifiable. Even the great Homer occasionally nods. There is nothing to 
show that the Legislature has applied its mind to the question of the amend- 
ment of the procedure. so far as the investigation of an offence under the Sea 
Customs Act is concerned at the time when it was considering amendments tc 
the Criminal Procedure Code. We find that there are a number of lacunae 
and loopholes in the Sea Customs Act. We have already noted that there is 
no provision prescribing any kind of diaries to be maintained by the Customs 
Officers for the purpose of investigation., There is no provision in the Sea 
Customs Act similar to the provision of s. 337, Criminal Procedure Code, which 
enables the Magistrate:or the Sessions Court to grant conditional pardon to an 
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accomplice. We have come across a number of cases where one of the accused 
has been turned into an approver without granting conditional pardon, because 
that cannot be done for want of a provision. By doing this, the prosecution 
may lay themselves open to the charge of having entered into some kind of 
agreement with the accomplice not to prosecute him. Even the new Sea Cus- 
toms Act which prescribes a sentence of five years for the offence similar to 
the one now punishable under s. 167(8/) does not contain a provision similar 
to the provision under s. 337, Criminal Procedure Code. It is not necessary 
to dilate on this point any further. In the interests of ensuring a fair trial, 
we feel that the provisions of s. 94(7), Criminal Procedure Code should be 
pressed into service provided the conditions laid down therein are fulfilled 
viz., that the documents are relevant; that their production is necessary or de- 
sirable for the purpose of enquiry or trial. We have given a clear finding so 
far as the copies of statements of witnesses are concerned. 

In regard to the other documents referred to in the application, we think 
that the matter should be left to the trial Court to decide in the light of the 
observations made by us and in the light of the provisions of s. 173(4), Cri- 
minal Procedure Code. We must, however, record a clear verdict in respect of 
some of the documents referred to in the application. So far as the state- 
ments of the accused persons recorded in the course of this investigation are 
concerned, fairness requires that copies of such statements should be furnished 
to the accused before the commencement of the trial. Mr. Khandalawala gave 
a promise that he would furnish copies of such statements before the trial com- 
menced. We do not, however, think that the notesheet of the Collector of 
Customs is relevant nor do we think that the correspondence exchanged between 
the Shippers, Traders Syndicate with the Collector of Customs is relevant un- 
less and until the Shippers or Traders Syndicate go into the witness box for 
giving evidence for the Customs. We must also hold that the correspondence 
between the Collector of Customs and the Shipping agents will not be relevant 
until the authority with whom the correspondence has taken place has gone 
into the witness box. If there are any other documents which the accused re- 
quire either for inspection or production, the matter may be considered on its 
own merit by the trial Court. i 

The result is that the application fails so far as the application of art. 20(2) 
of the Constitution of India; extension of the doctrine of issue estoppel and 
quashing of the proceedings on the ground of abuse of process of the Court 
‘are conterned. The application succeeds so far as the prayers made in the 
application in so far as they are based' under s. 94, Criminal Procedure Code 
are concerned. Subject to this modification, the rule is discharged. 

Mr. Jethmalani, on behalf of the petitioners, as well as Mr. Khandalawala, on 
behalf of the Customs, asked orally for the certificate that this is a fit case 
for appeal to the Supreme Court. A tertificate under art. 184(/)(c) of the 
Constitution is hereby granted. ; í 

‘ Rule discharged with modification, 
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ORIGINAL CIVIL. , 


Before Mr, Justice Tukapurkar. j 
ARANTEE VES URARFORING CORPORATION 


BRIGHT BOLTS. PRIVATE LTD.* 


i 
Cpane Act (I of 1956), Secs, 294, 9—Contract} of appointment of sole selling agent not 
containing condition prescribed under 3, 294 (2)—Whether such non- compliance renders contract 
void ab initio— Whether s. 9 has effect of incorporating into agreement provisions of. Act where 


such agreement silent on such point. F 


_ The condition prescribed in s. 294 (2) of the Companies Act, 1956, is a condition precedent 
which attaches to the very making of the contract of appointment of a sole selling agent 
and non-compliance thereof would, render the contract of appointment void ab initio. 

Therefore under s. 294 (2) of the Act a contract of appointment of a sole selling agent 
must contain the condition that the appointment shall cease to ibe valid if it is not approved 
by the company in the first general meeting of the company held after the date.on which 
the appointment is made, It is only when a valid appointment is made by the Board of 
Directors after complying with this condition that such valid appointment has.to be put 
before the general meeting of the company for ita approval. _ . 

Shalagram Jhajharia v. National Qo. Ltd.,! agreed with. 

Section 9 of the Companies Act, 1956, has not the effect of incorporating into the memo- 
randum or articles or any agreement the provisions of the Act where the memorandum, or 
the articles or the agreement is silent on the point. - 


THE facts are stated in the judgment. 


G. A. Thakkar, with Mrs. S. D. Nanavati, for the plaintiffs. a 
J. L. Nain, with I. T. Chadha, for the defendants. 
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TULZAPURKAR J. This is a petition fled by Arantee Manufacturing Cor- 


‘poration, a partnership firm (plaintiffs) against Bright Bolts Private ‘Limited 


(defendants) for an order that the arbitration agreement contained tin cl. 12 


of the sole selling agency agreement, copy whereof has been annexed as exh. F 


to the petition, be filed in this Court and for an order of reference referring 
all disputes and differences between: the plaintiffs and the defendants relat- 
ing to the sole selling agency agreement to the arbitration of an arbitrator or 
arbitrators in accordance with el. 12 of the said agreement and for incidental 
reliefs, 

The petition is filed in the trna circumstances: The plaintiffs have 
alleged that the defendants, who are a private limited company manufactur- 
ing nuts, bolts, screws and hardware, had negotiations with them for:the pur- 
pose of appointing them as their sole: selling agents for the goods manufac- 
tured by them throughout India, that between the beginning of October 1964 
and October 19, 1964, discussions took place between Mr. K. M. Mehta,ia Direc- 
tor of the defendants as representing the defendants and the two partners of 
the plaintiffs-firm, that during the course of the said discussions the terms and 
conditions on which the plaintiffs were to be appointed as sole selling agents 
were discussed, and that ultimately on or about October 19, 1964, the said nego- 
tiations were finalised and a concluded contract was arrived at between the 
parties as a result whereof the plaintiffs were appointed as sole selling agents 
of the defendants for a period of three years commencing from October 19, 1964, 
for the whole of India in respect of ‘the bolts and screws manufactured by 
the defendants on terms and conditions that were subsequently recorded in an 
agreement, The plaintiffs have further alleged that on October 19, 11964, in 
furtherance of the said agreement the plaintiffs deposited with the defendants 
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a sum of Rs. 35,000 as orally agreed upon between the parties and that the said 
deposit was accepted by the defendants and the defendants passed a de- 
posit receipt in that behalf in plaintiffs’ favour. The plaintiffs have further 
alleged that in furtherance of the said agreement and acting upon the same 
the defendants addressed letters to their several customers informing them that 
they had appointed the plaintiffs as sole selling agents for their goods and the 
customers were requested to make their inquiries directly with the plaintiffs to 
enable the plaintiffs to give the said customers their most competitive quota- 
tions. The plaintiffs have further alleged that draft advertisements were for: 
warded by the defendants to them, which the plaintiffs got published in news- 
papers such as Times of India, Bombay Samachar and Janmabhumi and that 
the said advertisements contained statements that the defendants had appointed 
them as their sole selling agents. It is further alleged by the plaintiffs that 
round about the Divali of 1964 they got, their greeting cards printed, which 
contained statements to the effect that the plaintiffs were the sole selling agents 
of the defendants for all over India and that they also got calendars and diaries 
for the year 1965 printed which contained similar statements and that inspite 
of copies of the'greeting cards and calendars and diaries having been sent to 
the defendants, no objection was at any time raised by the defendants to the 
statements contained in those greeting cards, calendars and diaries. It is 
further alleged that in respect of the advertisements which were got published 
by the plaintiffs they forwarded debit notes in respect of half of such costs 
to the defendants but these debit notes were after a lapse of considerable time 
returned by the defendants as rejected upon legal advice. It is further alleged 
that in or about November 1964 plaintiffs’ partner Mr. Tribhuvan Shah got 
prepared a draft agreement of the sole selling agency containing the points 
discussed and agreed upon by and between the parties and the said draft was 
approved by Shri K. M. Mehta of the defendants on or about December 2, 1964; 
and Shri Mehta asked the plaintiffs’ partner to get the said agreement typed 
out on engrossment on the requisite stamp paper. It is the plaintiffs’ allegation 
further that as per the request of Mr. Mehta the draft agreement was got ens 
grossed in duplicate on the requisite stamp paper and both the engrossments 
were delivered to Shri K. M. Mehta on December 3, 1964, and Shri Mehta 
retained both the engrossments stating that that day being Amas he would 
execute the same on an auspicious day in a day or two thereafter. The plain- 
tiffs have further alleged that on December 4, 1964, Shri Mehta of the defen- 
dants told one of the partners of the plaintiffs that he wished to make a couple 
of alterations. in the engrossment and it is the plaintiff’s case further that 
the advocate, who had drafted the agreement was sent for and in the presence 
of the advocate certain alterations were suggested by Shri K. M. Mehta and 
these alterations and modifications were accepted by the plaintiffs. It is the 
plaintiffs’ case further that some of these alterations were written out on the 
first page of the engrossment which was initialled by Shri K. M. Mehta on behalf 
of the defendants and as some of the alterations to be made on the second page 
were too lengthy running into some lines their advocate told Shri Mehta he 
would get the second page of the engrossment retyped containing such altera- 
tions. Accordingly, the second page of the engrossment was got retyped and 
thereafter a completed agreement containing all the terms and conditions agreed 
upon by and between the parties was sent to the defendants for their signature 
but the defendants on some pretext or the other refused :to execute and sign 
the said agreement. It is the plaintiffs’ case further thatthe defendants with 
a view to get out of the agreement addressed a letter dated January 2, 1965, 
to the plaintiffs falsely complaining about the plaintiffs’ rates to their customers 
being too high and making several other false allegations‘therein. The plain? 
tiffs by their reply dated January 7,-1965, denied all those allegations and 
contentions put forward by the defendants in their aforesaid letter- It is the 
plaintiffs’ case that in the correspondence that ensued between the parties the 
defendants. made it clear that they had never dppointed the plaintiffs-as their 
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sole selling agents, but on one occasion they forwarded another draft agree- 
ment appointing the plaintiffs as one of their selling agents and called upon 
the plaintiffs to approve of the same and execute the same, which the plaintiffs 
refused to do. In the circumstances, the plaintiffs have alleged that there is 
a concluded contract arrived at between the parties whereunder the defendants 
have appointed the plaintiffs as their sole selling agents in respect of their 
goods for the whole of India and that the terms and conditions upon which 
they were so appointed are contained in the agreement, a copy whereof is an- 
nexed as exh. F to the petition. The plaintiffs have-further alleged that cl. 12 
of the sole selling agency agreement (exh. F to the petition) contains a provi- 
sion for a reference to arbitration and it is the plaintiffs’ case that disputes 
and differences have arisen between the parties including the question as to 
whether the plaintiffs have been appointed as sole selling agents of the defen- 
dants or not—all of which are liable to be referred to arbitration pursuant to 
the arbitration clause contained in the said agreement. The plaintiffs have, 
therefore, prayed for an order that the agreement be filed in this Court and 
that an order of reference referring all the disputes and differences between 
the parties to an arbitration of arbitrators as per cl. 12 of the agreement, be 
made. 

The petition is resisted by the defendants on several grounds. Though the 
defendants have admitted that there were negotiations between the plaintiffs 
and the defendants in the matter of appointing the former as their selling 
agents, they have contended that there was no concluded contract arrived at 
between the parties. The defendants have categorically denied that they have 
ever appointed the plaintiffs as their selling agents, much less sole selling agents 
as alleged by the plaintiffs. The defendants have further contended that dur- 
ing the course of negotiations the plaintiffs offered to get a draft of agreement 
for selling agency prepared as the basis for negotiations between the parties, 
but since the draft agreement as well as the engrossment purported to appoint 
the plaintiffs as sole selling agents of the defendants they did not approve of 
the same. As regards the sum of Rs. 35,000 deposited by the plaintiffs with 
them the defendants have denied that the said amount was deposited in part 
performance or acting upon any agreement. They have contended that the 
said sum was deposited during the progress of the discussions for appointing 
the plaintiffs as the selling agents and that the receipt passed in the plaintiffs’ 
favour also categorically stated that the deposit was for a selling agency. The 
defendants have denied that they have written letters to their customers inti- 
mating them that they had appointed the plaintiffs as their sole selling agents. 
They have contended that during the course of the negotiations the defendants 
addressed some letters to their customers, but in those letters they had merely 
stated that the plaintiffs were being appointed as mere selling agents. As re- 
gards the advertisements which appeared in newspapers the defendants have 
denied that they forwarded any draft advertisements to the plaintiffs and they 
contended that the said advertisements were inserted by the plaintiffs without 
their consent or knowledge and after these advertisements were seen by them 
Shri Mehta, the Director of the defendants, verbally protested to the plaintiffs 
and also told them that there was no sole selling agency under discussion and 
that what was to be negotiated was only a selling agency -and that the plaintiffs 
promised not to repeat such advertisements. The defendants have denied that 
the plaintiffs sent any greeting cards to them or to any of their directors. The 
defendants have categorically denied that Shri Mehta approved their draft 
agreement shown to him by the plaintiffs’ partner as alleged and they have 
further denied that Mr. Mehta told the plaintiffs that the said draft should 
be got typed out on a requisite stamp paper. The allegations about the engross- 
ments having been sent by the plaintiffs to the defendants and Shri Mehta 
having approved of the engrossments etc. have been specifically denied by the 
defendants. The defendants have denied that they wrote their letter dated 
January 2, 1965, to the plaintiffs in retaliation or with a view to make out a 
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false case or in attempt to get out of any agreement. They have contended 
that no concluded agreement of sole selling agency was at any time arrived at 
between the parties and that all that they wanted to do was to appoint the 
plaintiffs as their selling agents only. By their affidavit filed in reply the 
defendants have also raised legal contentions based on the provisions of s. 294 
of the Companies Act, 1956. The defendants have contended that in any case, 
the appointment of the plaintiffs as sole selling agents as alleged by them is 
invalid and contrary to the provisions of s. 294, inasmuch as on their own 
showing the said agreement has not been made subject to the condition that the 
appointment shall cease to be valid if it is not approved of by the company 
in the first general meeting held after the date on which the appointment is 
made. The defendants have further contended that after the plaintiffs alleged 
that they had been appointed as sole gelling agents of the defendants all over 
India Shri Mehta called a general meeting of the defendants-company on 
February 20, 1965, to place before the company the claim of the plaintiffs and 
Shri Mehta requested the general meeting either to approve or disapprove of 
the appointment as claimed by the plaintiffs and accordingly the general body 
of the defendants-company resolved at the said meeting that the proposal of 
appointing the plaintiffs as the sole selling agents was not in the interest of 
the company. It is, therefore, contended that the company in its meeting not 
having approved of the appointment of the plaintiffs on any terms or condi- 
tions, the plaintiffs’ claim is illegal and their appointment as such sole selling 
agents is invalid. The defendants have pointed out that they have filed a suit 
in the City Civil Court at Bombay being Suit No. 11385 of 1965 against the 
plaintiffs wherein they have asked for an injunction against the plaintiffs re- 
straining and prohibiting them from alleging that they are sole selling agents 
of the defendants in respect of any of the products of the defendants for- India 
or from alleging themselves to be such sole selling agents by advertisements 
in press, circulars or otherwise. 

Upon these rival pleadings the following issues were raised: 

(1) Whether there is a concluded sole selling agency agreement between 
the parties to the suit on the terms and conditions set out in exh. F to the 
petition ; 

(2) Whether the agreement alleged by the plaintiffs viz. exh. F to the 
petition is void ab initio for not containing the condition that the appointment 
shall cease to be valid if it is not approved by the company at the first general 
meeting held after the alleged date of the agreement; 

(3) . Whether the appointment alleged by the plaintiffs has been approved 
of by the defendants-company in their first general meeting held after the 
date of the alleged agreement and if not whether the alleged agreement has 
ceased to be valid, and 

(4) Whether there is a valid and subsisting agreement of arbitration be- 
tween the parties in terms of cl. 12 of the agreement (exh. F to the petition). 

Ont of these issues it was agreed at the Bar that Issue No. 2, which raises 
a purely legal contention, should be tried as a preliminary issue and accord- 
ingly arguments have been advanced on behalf of the plaintiffs and defendants 
at great length on that issue. From the rival pleadings, which I have men- 
tioned above, it will appear clear that on the one hand the plaintiffs have 
alleged: that there was a concluded contract of sole selling agency arrived at 
between the parties whereby the defendants appointed the plaintiffs as their 
sole selling agents for a period of three years in respect of certain goods 
manufactured by the defendants. On the other hand, the defendants have 
raised a three-fold plea in this behalf. In the first place it has been contended 
that on the factual aspect no concluded contract was at any time arrived at 
between the parties as alleged by the plaintiffs. Secondly, it is contended 
‘that even if it were assumed for the purpose of argument that any such sole 
‘selling agency contract had been concluded between the parties, the same would 
be bad in law, inasmuch as admittedly the said agreement was not made subject 
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to the condition that the appointment shall cease to be valid if it was not 
approved by the company in the first general meeting to be held after the date 
on which the appointment was made. Thirdly, it is contended that though the - 
defendants denied that there was any such appointment of the plaintiffs as 
sole selling agents Shri K. M. Mehta, a Director of the defendants-company, 
‘placed before the general meeting of the defendants-company held on February 
20, 1965, all the correspondence and the plaintiffs’ claim that they had been so 
appointed as sole selling agents and he asked the company either to approve or 
disapprove of such appointment and the company disapproved of such appoint- 
ment. On these three grounds the defendants have contended that the reliefs 
sought by the plaintiffs in this petition cannot be granted for, if the contract 
of appointment itself is bad in law, Cl. 12 containing the provision for refer- 
ence to arbitration must also fall to the ground. As I have said above, out of 
‘these three contentions which have been principally advanced by the defen- 
dants, the preliminary issue, being issue No. 2 covers the defendants’ contention 
that the agreement alleged by the petitioners is void ab initio as being in 
contravention of the provisions of s. 294 of the Companies Act. It is clear 
that if this preliminary issue is decided in favour of the defendants no further 
question will survive in the petition and if, on the other hand, it is answered in 
the plaintiffs’ favour, then the further issues on facts will have to be gone into. 
Mr. Nain, appearing on behalf of the defendants, strongly relied upon sub- 
s. (2) of s. 294, which contains the relevant provision to the effect that 
the Board of Directors of a company shall not appoint a sole selling 
agent for any area except subject to the condition that the appointment shall 
cease to be valid if it is not approved by the company in the first general 
meeting held after the date on which the appointment is made. He urged that 
‘this provision which is to be found in s. 294(2) is of a mandatory character 
‘and that unless the appointment was made subject to the condition mentioned 
therein the appointment would be void ab initio and in support of his conten- 
.tion he relied upon a decision of the Caleutta High Court in the case of Shala- 
gram Jhajharia v. National Co. Ltd.’ On the other hand, Mr Thakkar appear- 
.ing on behalf of the plaintiffs has urged’ that it is not necessary that the con- 
‘tract of appointment of a sole selling agent should contain a provision as one of 
its conditions that the appointment shall cease to be valid if it is not approved 
by the company in the first general meeting of the company held after the date 
on which the appointment is made, but according to him all that sub-s. (2) of 
s. 294 provides is that every appointment of a sole selling agent made by the 
Board of Directors of a company will be subject to that condition and as 
sub-s. (2A) of s. 294 clearly indicates the appointment made by the Board of 
Directors shall cease to be valid only if the company in the general meeting 
disapproved of the appointment and it shall cease to be valid from the date of 
such general meeting where the appointment is disapproved. He urged that 
the provisions of s. 294 should be read as a whole and, if they are so read, it 
will appear clear that the condition mentioned in sub-s. (2) of s. 294, 
subject to which the appointment of the sole selling agent is to be made, is 
not a condition precedent but at the most would be a condition of defeasance, 
„in the sense that if the condition mentioned in sub-s. (2) was not complied 
with by the company the appointment shall cease to be valid. As regards the 
decision of the Caleutta High Court on which reliance was placed by Mr. Nain, 
it was urged by Mr. Thakkar that the decision could be distinguished on facts 
_and further the observations on which specific reliance was placed by Mr. Nain 
. in the case should be regarded as obtter. 
z:o In order to appreciate the rival submissions that have been made before me, 
wit will be necessary to consider the relevant provisions of s. 294 as a whole 
‘uas also the setting in which the said section occurs in the Companies Act. Sec- 
ition 294 occurs in Chapter II dealing with ‘directors’ in Part VI of the’ Com- 


1 (1965) 35 Comp. Cas. 708. 
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panies Act, which deals with the ‘management and administrati 

panies’. It is one in the group of sections which deals with powers. 
Board of Directors and it is clear that it is a section which puts restrictio. 
curbs on the powers of the Board of Directors in the matter of making appo., 
ment of gole selling agents for the company. The relevant provisions are to b, 


found in sub-ss. (1), (2) and (2A) thereof and those relevant provisions run 
as follows: 


“204, Appotnimens of sole selling agents to require approval of company in general mesting.— 

(1) No company shall, after the commencement of the Companies (Amendment) Act, 
1960, appoint a sole selling agent for any area for a term exceeding five years at a time: 

Provided that nothing in this sub-section shall be deemed to prohibit the re-appointment, 
or the extension of the term of office, of any sole selling agent by further periods not exceeding 
five years on each occasion. 

(2) After the commencement of tho Companies (Amendment) Act, 1960, the Board of 
directors of a company shall not appoint a sole selling agent for any area except subject to the 
condition that the appointment shall cease to be valid if it is not approved by the company 
in the first general meeting held after the date on which the appointment is made. 

(24) If the company in general meeting as aforesaid disapproves the appointment, it 
shall cease to be valid with effect from the date of that general meeting.” 


On a fair reading of the aforesaid provisions, it will at once become clear that 
the provisions of sub-s. (Z) and sub-s. (2) shall. have to be regarded as not 
directory but mandatory having regard to the negative language employed 
therein. It was not disputed by Mr. Thakkar that the provision in sub-s. (2) 
will have to be regarded as mandatory provision and he fairly conceded that 
any or every appointment of a sole selling agent must be subject to the condi- 
tion mentioned in sub-s. (2) viz. that the appointment shall cease to be valid 
if it is not approved by the company in the first general meeting held after the 
date on which the appointment is made, but his contention is that the said 
condition is not a condition precedent but would be a condition of defeasance 
in the sense that every such appointment though not made subject to that 
condition, should be deemed to be so made and if the appointment is either 
not approved of by the company or expressly disapproved by the company in 
the first general meeting that is held after the date on which the appoint- 
ment is made, the appointment shall cease to be valid. He argued that 
this interpretation of sub-s. (2) is warranted by two factors. In the first place, 
in sub-s. (2) itself the words used are that the appointment ‘‘shall cease to 
be valid’’, which indicate that the appointment must be valid till the time it 
ceases to be valid. Secondly, sub-s. (24) expressly provides that if the ap- 
pointment is disapproved by the company in the first general meeting the 
appointment shall cease to be valid ‘‘with effect from the date of that general 
meeting.’ He, therefore, urged that the condition mentioned in sub-s. (2) 
should be regarded as a condition of defeasance. There is some force in this 
contention of Mr. Thakkar. However, in my view, if regard be had to the - 
manner in which the section is enacted, the language used therein and the 
place at which the section appears in the entire scheme of the Act, it will be 
c'ear that the condition mentioned in sub-s. (2) will have to be regarded as a 
condition which attaches to the very act of making the appointment of a sole 
selling agent by the Board of directors and therefore, a condition precedent. 
The object of the section, as I have already indicated above, is to place restric- 
tions or curbs on the powers of the Board of directors. The language employed 
in sub-s. (Z) and sub-s. (2) is clearly negative which suggests that the pro- 
isions are to be regarded as mandatory. Sub-section (Z) provides that ‘‘No 
mpany shall...appoint a sole selling agent for any area for a term exceed- 
g five years at a time.” The proviso makes it clear that the aforesaid abso- 
te prohibition will not apply to the re-appointment or extension of the term 
office of any sole selling agent, but that such re-appointment or extension 
erm should not exceed the period of five years on any one occasion. In my 
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_bub-s. (1) puts an embargo upon the company by prohibiting the company 
arom making any appointment of a sole selling agent for any term exceeding 
five years at a time. Similar is the position with regard to sub-s. (2). Bub- 
section - (2) provides that the Board of Directors of a company ‘‘shall not 
appoint a sole selling agent for any area except subject to the condition that 
the appointment shall cease to be valid if it is not approved by the company in 
the first general meeting held after the date on which the appointment is made.’’ 
Sub-section (2) also puts an embargo upon the Board of directors of a com- 
pany by prohibiting the Board from making any appointment of a sole selling 
agent except subject to the condition mentioned therein. In other words, the 
Board of directors of a company are only free to make appointment of a sole 
selling agent subject to the aforesaid condition. The language used viz. ‘‘shall 
not appolnt...except subject to the condition’’ shows that the condition men- 
tioned attaches to the very act of making the appointment by the Board of 
directors. It will thus be clear that if any appointment is made by the Board 
of directors without such a condition, the appointment will be contrary to the 
provisions of sub-s, (2) and, therefore, illegal and bad in law. In enacting 
that the Board of directors shall not appoint except subject to the condition, 
the Parliament, I feel, has incorporated a condition precedent, which attaches 
to the very act of the Board of directors of making appointment and it is clear 
therefore, that if the Board of directors make the appomtment without comply- 
ing with the conditions, such appointment will be void ab initio. If Parliament 
wanted to incorporate a condition of defeasance, as is sought to be urged by 
Mr. Thakkar, nothing would have prevented it from making a provision to 
the effect that every appointment of a sole selling agent by Board of directors 
shall be deemed to be subject to such a. condition, and such provision could 
have been followed by sub-s. (24). Under sub-s. (2) as it stands, if an appoint- 
ment of a sole selling agent is made by the Board of directors, subject to the 
condition mentioned therein, it would be a valid appomtment and if it is made 
without such condition it would be invalid and void ab initio and it is only 
when a valid appointment is made by the Board of directors after complying 
with the condition mentioned in sub-s. (2) that such valid appointment has to 
be put before the general meeting of the company for its approval and under 
sub-s. (2A) if the company in its general meeting disapproved such appoint- 
ment then it shall cease to be valid with effect from the date of that general 
meeting. 

Mr. Thakkar on behalf of the plaintiffs invited my attention to s. 9 of the 
Companies Act, which gives an overriding effect to the provisions of the Act 
and relying upon that section, he contended that the condition mentioned in 
sub-s. (2) of s. 294 should be deemed to be incorporated in the contract of ap- 
pointment of a sole selling agent, if any made by the Board of directors, when 
the same is silent on the point. Section 9 runs as follows: 

“p, Aot to overrids msmorantum, articles, eto,—Save as otherwise expressly provided in the 
Act— 

(a) the provisions of this Act shall have effect notwithetanding anything to the contrary 
contained in the memorandum or articles of a company, or in any agreement executed by it, 
or in any resolution passed by the company in general meeting or by ita Board of directors, 
whether the same bo registered, executed or passed, as the case may be, before or after the 
commencement of this Act; and 

(b) any provision contained in the memorandum, articles, agreement or resolution afore: 
said shall, to the extent to which it is repugnant to the provisions of this Act, become or b 
void, as the case may be.” i 
What was urged by ‘Mr. Thakkar was that having regard to the aforesaid pr 
visions of s. 9 the Court should hold that if the agreement whereby the pla 
tiffs were appointed sole selling agents in the present case was silent as 
gards the condition mentioned in subs, (2) of s. 294, the said condi 
A ann fee ate incorporated in that agreement, He urged 

n inference that the coudiius mentioned in suh-s, 
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of s. 294 should be regarded as a condition of RA 
precedent attaching to the very making of the appointment.” 
sible to accept Mr. Thakkar’s contention, for in my view, all the 

for is that if any provision is contained in the memorandum o 
company or in any agreement which is contrary to the Act tha &% 
sions of the Act shall prevail over such contrary provision and sub < 
ther provides that to the extent to which the provision contained in 
randum, articles or agreement is repugnant to the Act, the same sha 
or be void. I do not think that s. 9 has the effect of incorporating \ 
memorandum or articles or any agreement the provisions of the Act wh 
memorandum or the articles or the agreement is silent on the point. 1. 
present case, if for instance, the agreement appointing the plaintiffs as me 
sole selling agent were to contain a provision that it was either not neces- 
sary for the company to approve the said appointment in the general meet- 
ing or that notwithstanding the disapproval expressed by the company the 
plaintiffs’ appointment shall continue, then such provision in that agreement 
would have become void under s. 9 of the Companies Act, but it is not pos- 
sible to accept Mr. Thakkar’s contention that because the agreement is silent 
on the point, under s. 9 of the Companies Act, the condition mentioned in sub- 
B. (2) of s. 294 should be deemed to have been incorporated in the said agree- 
ment. In this view of the matter, it is clear to me that sub-s. (2) of s. 294 
should be interpreted to mean that it contains a condition precedent that 
attaches to the very act of making the appointment of a sole selling agent by 
the Board of directors. Therefore, if any appointment of a sole selling agent 
is made by a Board of directors without such a condition as mentioned in sub- 
s, (2), the same would be contrary to the said provisions and would be void 
ab initio. 

Turning to the decision of the Calcutta High Court in the case of Shala- 
gram Jhajharia v. National Co. Ltd., it may be stated that the Court held the 
appointment of the sole selling agent to be bad on two grounds. In the first 
place, admittedly, the agreement did not contain the condition that the ap- 
pointment shall cease to be valid if not approved at the first general meet- 
ing to be held after the date of the appointment. Secondly, the two general 
meetings that were held immediately after the appointment had been made 
did not consider the item of the approval cf this appointment of the sole sell- 
ing agent but it was only when the Registrar of Companies drew the atten- 
tion of the company to the fact that such approval had not been obtained the 
company purported to hold a meeting and got the said appointment approved 
and ratified by the general body of the shareholders. It was held that the 
agreement or the contract of appointment was void ab initio, inasmuch as it 
did not contain the requisite condition mentioned in sub-s. (2) and therefore, 
there was nothing which could be approved of or ratified by the general body 
of the shareholders. It was further held that since the appointment of the 
sole selling agents was not approved of at the first general meeting that was 
held by the company immediately after the appointment had been made, the 
appointment had ceased to be valid and there was nothing which the general 
body of shareholders could approve or ratify at the subsequent general meet- 
ing. Mr. Nain, appearing on behalf of the defendants, has strongly relied up- 
on the observations of Mr, Justice Mitter, who, after considering the provisions of 
s. 294, took the view that the provisions were of a mandatory character and 
further held that since the condition mentioned in sub-s. (2) had not been 
complied with the appointment was bad ab initio. The relevant observations 
on which reliance was placed by Mr. Nain run as follows (p. 738) : 

‘Jb was argued before us that section 204 was only directory and not mandatory as no 
penal provision was attached thereto. I find myself unable to accept this argument. The 
words of the statute are quite clear in that it prohibits the directors from entering into a eon- 
traot with a sole selling agent without being obliged to bring the matter of the appointment 
before the company at the first general meeting thereafter. The only limitation imposed on 
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ower of appointing a sole selling agent is that the period of agency must not 
yo The clear provision in the Act that the appointment by the directors is 
j valid unless approved by the company in the first general meeting shows the obli- 
„ý nature of the enactment. It is well-known that the use of the negative language 
anerally leads to the conclusion that the provision is mandatory..,. 
Therefore, if the directors choose to enter into an agreement with a sole gelling agent with- 
åt the condition that the appointment shall cease to be valid if not approved by the company 
- in the first general meeting held thereafter the appointment is bad ab initio and the directors 
can, be injuncted from acting on it in a properly framed suit because they would be doing 
something which the law does not allow them to do. This is not a matter of mere internal 
management.” 
Chief Justice Bose, the other learned Judge, who delivered a separate but con- 
curring judgment has made the following observations (p. 724): 


“|, Section 204 onjoins that no appointment of a sole selling agent can be made except 
subject to the condition that if it is not approved by the company in the first general meeting 
held after the appointment, then it shall cease to be valid. So in clear and wmambiguous lan- 
guage it is indicated in the section that the effect of non-approval of the appointment at the 
first goneral meeting after appointment, is to render the appointment invalid. 80 compliance 
of the provisions of the section is made a condition precedent to the validity or legality of 
what is done and the neglect of the statutory requisites would therefore obviously be fatal. . 
In my opinion rigorous observance of the provisions of the section is essential and sinco tho 
appointment was not made subject to the prescribed condition, and the appointment was not 
approved at tho first genoral meeting in express terms, the appointment was rendered invalid.” 


As I have indicated above, two points arose for consideration in that case; one 
was whether an appointment of a sole selling agent made without the condition 
prescribed in sub-s. (2) was invalid or not and, secondly, whether if the ap- 
pointment of the sole selling agent had not been approved by the company at 
its first general meeting held after the appointment was valid or not and it 
appears that Mr. Justice Bose has more relied upon the latter aspect of the matter 
and has held that since the appointment had not been approved by the com- 
pany in the first general meeting that was held after the appointment, the 
appointment was rendered invalid, though in passing he has also observed that 
since the appointment was not made subject to the condition prescribed in 
sub-s, (2) the appointment was invalid. Mr. Justice Mitter has, however, express- 
ly dealt with the point with which I am concerned in the present case and he 
has taken the view that since the appointment had been made without the 
condition mentioned in sub-s. (2) the appointment was to be regarded as void 
ab initio. In my view, the Calcutta decision relied upon by Mr. Nain sup- 
ports the view which I am inclined to take of the provisions contained in s, 294. 
Mr. Thakkar, however, sought to distinguish the Calcutta decision from the 
facts of the present case in one or two respects. In the first place, he has 
pointed out that in the case before the Calcutta High Court, the point had 
arisen in a suit which a share-holder had filed against the company and its 
directors restraining the company from passing certain resolutions whereby. 
the appointment of a sole selling agent was sought to be approved or ratified 
and at the instance of one of the share-holders the directors were injuncted 
from putting the said resolution for getting it passed before the general body 
of share-holders at the general meeting of the company. He urged that it; 
was a case dealing with the rights of share-holders of a company tinter se 
while the present case is one where third party’s rights are involved. I do 
not think that this distinction which has been pointed ont by Mr. Thakkar! 
has any effect upon the question as to what should be the proper interpreta- 
tion of s. 294 of the Companies Act. If the non-compliance of the condition: 
prescribed in sub-s. (2) of s. 294 was regarded as having the effect of render, 
ing the appointment bad in law from its commencement, that is to say, render- 
ing the appointment void ab initio, then the contract of appointment would be 
bad, whether it was sought to be challenged at the instance of a share-holder 
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of a company or at the instance of the company as against a third party claim- 
ing a right under such contract. Secondly, Mr. Thakkar has contended that 
the Oalentta High Court was dealing with an appeal that had been preferred 
by a share-holder against the judgment of the learned trial Judge, who -had 
refused an interlocutory injunction and therefore, the Appeal Court was pri- 
marily concerned with the question as to whether any prima facte case had 
been made out by the share-holder for the purpose of obtaining interim injune- 
tion. In the present case, he pointed out, the question is sought to be argued 
more thoroughly, inasmuch as the entire petition is sought to be disposed of 
on the preliminary point raised in the petition. This undoubtedly is true. 
The learned Judges of the Court of Appeal in the Calentta High Court have. 
also expressly observed in their judgment that the question that was consider- 
ed in the appeal was whether having regard to the facts obtaining in the case 
the plaintiff-shareholder should be said to have made out a prima facie case 
entitling him to get an interim injunction, but while considering this question 
in prima facie manner the learned Judges had to consider the question as to 
what should be the proper interpretation of the provisions of s. 294 and I do 
not think that simply because they have expressed their views on proper inter- 
pretation of s. 294 in a case dealing with a point on a prima facie view of 
the matter it should make any difference to the trne and proper interpretation 
of s. 294. Mr. Thakkar also contended that the observations on which reliance 
has been placed by Mr. Nain should be regarded as obiter. On this aspect of 
the matter, I am unable to accept Mr. Thakkar’s contention. As I have ob- 
served above, both the points arose for determination before the Court of 
Appeal, though either of the points was sufficient to dispose of the appeal. But 
since both the points arose for determination in the case and were necessary 
for the determination of the case, I do not think that the observations relied 
upon could be regarded as obiter. 

Having regard to the aforesaid discussio 
that s. 294(2) should be interpret 
the said section is a conditj 
the contract of appoi 
of would rend 
+h 
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APPELLATE CIVIL. 


Before Mr, Jusitoe Patel, 


THE SHOLAPUR MUNICIPAL CORPORATION 
Vv. 
MALKARJUN KALYANAPPA VAJIREKAR.* 

Sholapur Otty Municipality Octros Rules, 1968. Rules 8, 10, 11, 12-—Bombay Municipal Boroughs 
Act (Bom XVIII of 1926), Seo, §58—Whether Ohief Oficer on application made to him for 
refund can call upon dealer to furnish additional evidence in support—Reosipted import bill 
Gnd export certificate whether sufficient to entitle dealer to refund of octroi tax. 

Under rule 11 (O) of the Sholapur City Municipality Octroi Rules, 1958, it is within 
the powers of the Chief Officer before making an order for refund to call upon a dealer to 
produce such other evidence as he has got in his possession to satisfy him that the goods 
were actually exported. Therefore a circular issued by the municipality requiring dealers 
to furnish sales and purchase bills alonk with their refund applications would be in com- 
pliance with the Rules. 


Tu facts appear in the judgment. 


V. B. Rege, for the appellant-defendant. 
8. M. Mhamane, for the respondent-plaintiff. 


PATEL J. This is an appeal by the Sholapur Municipal Corporation against 

a deeree of injunction granted by the Courts below in favour of the plaintiff. 
The plaintiff filed the suit under the following circumstances: The plaintif- 
respondent is a shop at Sholapur dealing in cocoanut and safety matches. As 
such dealer, it usec noth these articles and at the time of import 
i ; „got import octroi bills on such payment, 
ticles that it had imported out- 
ration, and that after 

ieg paid by it. Its 
certificate 


















I am inclined to À 
an that the condition proseribed in 

Fun precedent, which attaches to the very making of 
ent of a sole selling agent and non-compliance there- 
e contract of appointment bad ab initio. In this view of 
atter, the preliminary issue raised in this case is answered in favour of 
the defendants. Consequently, the petition will have to be dismissed. 

Having regard to the facts and circumstances of the case, the fair order as 
to costs would be that each party will bear its own costs and I accordingly 
direct that each party should bear its own costs. 

The undertaking which has been given by the defendants as regards keep- 
ing separate accounts will continue to operate for a period of 3 weeks from 
to-day. 

Petition dismissed. 

Solicitor for the plaintiffs: D. H. Nanavati. 

Solicitors for the defendants: Mody Shambhu & Co. 
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octroi duty for the same ans 


that from time to time it exported the ve 
side municipal limits of. Sholapur Municipal Cor 
making such export, it applied for refund of the oe 
allegation is that it attached the receipted import bill and an è 
relating to the goods signed by the Naka Karkoon along with its applicati 
for refund. The Commissioner, however, insisted on the plaintiff’s furnish- 
ing further particulars as per a general circular, exh. 615, issued by the 
Municipal Corporation on August 24, 1954. By this circular, traders were re- 
quired to furnish some other extra material along with their application for 
refund. When the plaintiff was called upon to furnish this extra material in 
proof of its claim it protested by serving a notice and informing the Muni- 
cipal Corporation that under the existing rules, it had no right to call for 
additional evidence in support of its application. As the Corporation did not 
agree with its contention and required the plaintiff to produce that material, 
the plaintiff ultimately filed the present suit. 

The plaintiff claims in the plaint that the circular published by the Muni- 
cipal Corporation, and which is at exh. 615, is illegal and unwarranted under 
the existing rules and it further asked for an injunction against it restraining 
it from insisting upon furnishing the sales and purchase bills along with the 
refund application. It also claimed refund of Rs. 3,460-9-0 for which it has 
submitted a refund application as required by the rules. The suit was re- 
sisted by the Municipal Corporation. According to it, under rule 11(C) of 
the Sholapur City Municipality Octroi Rules, 1958, the Chief Officer before 
making an order for refund was required to be satisfied that the claim was 
just and proper, and it was, therefore, within his powers to require the additional 
evidence in support of the refund application. It, therefore, contended that the 

* Decided, December 16,1966. Second Appeal in Appeal No. 302 of 1958, varying the decree 


No. 935 of 1960, against the decision of P, 8, ee by V. G. Nirgude, Fourth Joint Civil 
Dhamne, Extra Assistant Judge of Sholapur, Judge, J. D., Sholapur, in Suit No. 850 of 1956, 
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“The game provision is repeated in Rule 11 (1) (A) and (B), the compliance of which by ` 
the claimant obliges the prescribed officer or authority, namely, the Chief Officer, to grant 
refund without reference to other authority. I have already observed in the preceding para- 
graph that the isgue of export certificate by the export naka clerk, is a sufficient proof of the 
identity of the goods imported and exported. This legal position thus...makes it clear that 
no additional burden of manner of proof can be placed upon the Claimant of refund to prove 
the identity of the goods imported and oxported than the one prescribed above under tho 
existing rules,” 

The question is whether the rules taken as a whole are capable of being so 
construed. 

I have already reproduced the wording of Rule 8(2) which relates to refund 
on exported goods, It is cast in a negative form and prevents refunds un- 
less, (1) the goods have been exported within three months next after the 
date of the import, (2) a claim has been made within seven days of such export 
in respect of the same to the prescribed officer and (3) the claimant furnishes 
before the authority, if so required, a reccipted import bill and export certi- 
ficate relating to the goods, and if the goods have changed hands, the import 
bill bears an endorsement from the first owner under his signature indicating 
the fact of his relinquishment of his ownership. While construing Rule 8, 
one cannot forget that this rule is intended to lay down principles for re- 
fund. It does not lay down the procedure for proving whether the condi- 
tions of refunds are satisfied. In view of the fact that the rule is not worded 
in the affirmative that refund shall be made on production of the two things, 
(1) receipted import bill and (2) the export certificate, it cannot be con- 
strued as has been done by the Courts below. Such paraphrasing is not De 
missible. `] 

Coming to Rule 10(7), it is indeed true that the Naka Karkun a to be 
satisfied in respect of several items mentiðned in Rule 10. He has to ascer- 
tain and note in the export certificate book in the order of pages both on the 
foil and counterfoil the description of the goods, the weight or quantity of 
the goods, the name of the person exporting the goods, the time and date of 
the export, and then deliver it to the exporting party. He is further requir- 
ed to examine the receipted import bill relating to the same and satisfy him- 
self that the import bill is in due form and is signed by an import Naka 
Karkun, that the goods are identical and are included in the goods specified 
in the import bill, and that the goods have been brought for export within 
three months from their import. This Rule also does not state that merely 
because an export certificate has been given by the Export Naka Karkun, the 
party claiming refund shall be entitled to the refund of the amount due. 
Moreover, it is followed by rule 12, which I will consider later. The refund- 
ing authority is entirely a different authority and the procedure for the ac- 
tual refund is prescribed by Rule 11. 

Rule 11, in the first instance, lays down a condition that the application 
must be made within 7 days. The second condition is that along with the 
application, the applicant must produce the receipted import bill relating to 
the goods. The third condition is that the Chief Officer is satisfied that the 
in the import bill, and that the goods have been brought for export within 
three months next after the date of the import. Rule 12 is very important in 
this context. It requires that the claims must be allowed on the genuineness 
of the certificate being ascertained. This necessarily indicates that the certificate 
is not conclusive as supposed by the Courts below. The lower Courts do not 
seem to have even considered rule 12 at all. 

Merely because in some measure the rules overlap and certain duties are 
imposed on the Naka Karkun, it is impossible to accept the suggestion that 
condition (C) of Rule 11 (1) “that the Chief Officer satisfies himself that the 
claim is just and proper’ *, is merely a redundant condition, as the learned 
Judges below seem to think. All the rules must be construed as a whole and 
in their proper context. There is no limitation on the powers of the Chief 
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Officer on the manner in which he shall be satisfied about the claim being just and 
proper and the certificate genuine. The reasoning of the learned appellate Judge 
is somewhat curious. In para. 12, he poses a question as to the method adopted 
by the Chief Officer on the question whether the claim is established to his 
satisfaction. He says that because the Naka Karkun has under Rule 10 to carry 
out certain duties in respect of the export of goods and is required 
to note all the particulars mentioned therein and has to be satisfied 
about the matters prescribed therein, the necessary details about the goods 
are already provided in the receipted import bill which has to conform with 
the provisions in rule 10 (1). Only after satisfying on all these points that 
the export Naka clerk issues the export certificate, and then be draws the 
conclusion that no further proof of the identity of the goods in the import 
bill and the export certificate is required by the Chief Officer, but he must 
depend on his private investigating machinery for doing this. As I have 
already pointed out above, there is not a single rule which anywhere provides 
that merely on production of these two documents, the claimant would be ex- 
titled to a refund of octroi tax which he has already paid. An important 
condition in rule 11 is that the Chief Officer must be satisfied about the just- 
ness and about the propriety of the claim and under rule 12 about the gen- 
uineness of the certificate. He is an authority who is entirely different and 
independent of the Naka Karkun and this has been made evidently in order 
that no dealer should be enabled to collude with a Naka Karkun and make 
false applications for refund. If the meaning that is sought to be made out 
by the Courts below were really intended by the framers of the rules, the 
simplest provision would have been that as soon as these documents were pro- 
duced by the claimant, a refund shall be made. As I have stated above earlier, 
Rule 8 cannot be paraphrazed to mean that refund shall be made on the pro- 
duction of the receipted import bill and an export certificate relating to the 
goods. So far as Rule 8 is concerned, it lays down the principle of refund 
and has nothing to do with the proof of the fact whether or not the conditions 
are satisfied. 

Jf the Chief Officer has to be satisfied as above, then it is evidently within 
his power to call upon the dealer to produce such other evidence as he has 
got in his possession to satisfy him that the goods were actually exported. 
The Chief Officer in each individual case can call upon the dealer to do so. It 
is only for the sake of convenience and for earlier disposal of claims of refund 
that a general circular has been issued by the Chief Officer of the Municipality. 
It is as follows :— 

“Tn order that the work of refund of the amount paid for octroi may bo easy, it is reques- 
ted that persons claiming refund should observo the following suggestions ; 

(1) When asking for export certificate on the basis of import receipt, the following 
information should be noted and signed : ; 

(a) Number of export articles, weight and if import duties paid on the basis of price, then 
its actual price, 

(b) To whom the goods are sent, his name, address and namo of the town, 

(2) Similar information must be furnished whilo preparing transit receipt. 

(3) At the time of making refund application, copies of bills of purchase and sales should 
be produced along with the application. ; 

(4) Aa far as possible for every export certificate a separate application for refund should 
be sent.” 
If these directions are carefully examined, they contain nothing except pro- 
duction of such material as would satisfy the Chief Officer about the actual 
export of the goods. I do not see anything extraordinary in this circular 
which would necessitate amendment of the rules. 

Accordingly, in my view, having regard to the rules, the Chief Officer was 
within his rights in requiring the plaintiff to produce the evidence required 
by him. The plaintiff is thus not entitled to the injunction sought. 

As to the claim for refund of the octroi which it has already paid, the Chief 
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Officer has yet to determine the question. The plaintiff rushed to the Court 
and asked the Court to direct the refund of the amount which is really not 
the function of the Court under the Act. The decree for refund also cannot 
stand. If the plaintiff now furnishes proof as required by the Commissioner, 
the Commissioner will decide and determine upon the claim of the plaintiff. 
In the result, I allow the appeal, set aside the decrees made by the Courts 
below and dismiss the suit with costs throughout, subject to the observations 
im the previous paragraph. 
Appeal allowed. 


SUPREME COURT. 


Present : The Hon'ble Mr. K. Subba Rao, Ohtef Justice, Mr. Justice J. O. Shah, Mr. Justios 
S. M. Sikri, Mr. Justice V. Ramaswami and Mr, Justice O. A. Vaidialingam. 


R. S. SETH GOPIKISAN AGARWAL v. R. N. SEN.* 


Oustoms Act (LII of 1962), Secs. 105, 2(34), 110, 136(2)—Criminal Procedure Oode (Act V of 
1898), Seo, 165—Oonstttution of India, Art 14—-Whether under s. 105 the Asetstant Collector 
of Customs must give reasons for his belief that goods are seoreied—Particulare of nature of 
goods and of dooumsnts whether should also be given—Functions to be performed under Act 
whether can be assiged to customs officer by Collector of Custome—Oondition as to recording of 
reasons in writing under 8, 165(1), Criminal Procedure Code whether applicable to s. 105, 
Customs Act-—Whether 8.105 offends art. 14. 


Under 3,105 of the Customs Act,1962, though the Assistant Collector of Customs cannot 
make a search or authoriso any officer to make a search unless he has reason to believe 
the existonce of the facts mentioned in the section, the section does not compel him to 
give reasons, Whilo it may be advisable and proper for him to give reasons, the non- 
mention of reasons in itself does not vitiate the order authorising the search. It is also not 
necessary under s, 105 of the Act that partioulars of the nature of the goods and of the 
documents in respect of which a search is authorised should be given in the authorization. 
The Assistant Collector has to indicate broadly the nature of the documents and the goods 
in regard to which the officer authorised by him should make a search, 

Though under s, 105 the Assistant Collector of Customs need not give the reasons, if the 
existence of belief is questioned in any collateral proceedings, he has to produce relevant 
evidence to sustain his belief. 

In a, 2(34) of the Customs Act the preposition “by” refers both to the Board and the 
Collector of Customs referred to therein. Therefore, both the Board and the Collector 
of Customs can assign any functions to he performed under the Act to an officer of Customs. 

Section 105 of the Customs Act and s.165(7) of the Criminal Procedure Code, 1898, are 
intended to meet totally different situations. While under s, 1035 of tho Act the Assistant 
Collector of Customs either makes the search personally or authorizes any officer of 
Customs to do so, if he hag reason to believe the facts mentioned therein, under s. 165(1) ` 
of the Code the recording of tho reasons for believing the facts is only to enable him to 
make a search urgently in a case whero search warrants in the ordinary course cannot be 
obtained. It is, therefore, not possible to invoke the condition as to the recording of tho 
reasons in writing and apply it to a situation arising under s. 105 of the Act. 

Section 105 of the Customs Act does not offend art. 14 of the Constitution of India. 
Not only a policy is laid down in s. 105, but the acts of the Assistant Collector are effect- 
ively controlled. 


THe facts appear in the judgment. 
B. K. Sanghi, G. L. Sanghi and O. C. Mathur, for the appellant. 


Niren De, Additional Solicitor-General of India, and N. S. Bindra, with 
E. H. Dhebar, for the respondents. 


*Decided, January §, 1967. Civil Appeal No, 998 of 1965. 


. 
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Sussa Rao C. J. This appeal by certificate raises the question whether the 
search of the premises of the appellant and the seizure of, the article and the 
documents found therein were valid. 

The relevant facts are as follows: The appellant is a mining proprietor and 
holds several manganese mines in different States. He has also been doing 
business in many articles apart from being an exporter of manganese ore. 
On information alleged to have been received to the effect- that the appellant 
was in possession of a large quantity of undeclared gold, the Assistant Collector 
of Customs and Central Excise, Raipur, issued an authorization under r. 126 
(L£)(2) of the Defence of India (Amendment) Rules, 1963 (Gold Control 
Rules), hereinafter called the Rules, for searching the premises of the appel- 
lant. Pursuant to that authorization, the appellant’s premises were searched 
and as a result of the search gold and other articles, foreign currency and other 
documents were seized. The appellant filed a petition under art. 226 of the 
Constitution in the High Court of Bombay (Nagpur Bench) challenging the 
validity of the said search and the seizure of the articles and documents be- 
longing to him. The petition was heard along with similar petitions filed by 
other persons whose premises were likewise searched and goods and documents 
seized therefrom. The High Court dismissed all the petitions. The several 
petitioners before the High Court, along with the appellant, preferred appeals 
to this Court and the appeals other than that filed by the appellant were 
heard by this Court: see Durga Prasad v. Swpdt. (Prev.) Central Excise, 
Nagpur.’ Therein this Court considered the various contentions raised by 
them and dismissed the same. For one reason or other, this appeal was not 
heard along with them. 

Obviously the points covered by that judgment cannot be permitted.to be 
reagitated in this appeal. Accepting that position, learned counsel for the 
appellant raised before us only the questions that were not decided by the said 
judgment. We shall now proceed to consider the questions that are peculiar 
to this appeal. : 

The contention that the Assistant Collector and the officer authorized by him 
to make the search acted with mala fides has no substance. The High Court 
considered the evidence and rejected it. We do not see any justification to 
take a different view on the material placed before us. 

The second contention is that under s. 105 of the Customs Act, hereinafter 
called the Act, the Assistant Collector shall have reason to believe that some 
goods are secreted before he can authorize any officer of Customs to search 
for them or the relevant documents, but the authorization given by the Assis- 
tant Collector to the Customs Officer did not say that he had reason to 
believe so. 

The relevant part of the authorization reads thus: 

‘Whereas information has been laid before me of the suspected commission of offence under 
section 11 read with section 111 of the Customs Act 1962 (52 of 1962) and it has been made to 
appear that the production of contraband goods and documents relating thereto are essential 
to the enquiry about to be made in tho suspected offence”... 


Though the words ‘‘reason to believe’’ are not in terms embodied in the autho- 
rization, the phraseology used in effect and substance meant the same thing. 

The next contention is that on a reasonable construction of the said provi- 
sion it should be held that the Assistant Collector of Customs should not only 
give reasons for his belief but also the particulars of the nature of the goods 
and of the documents, for, if the reasons and the particulars are not given, 
the officer authorized may make a roving search of the house which is not in 
the contemplation of the said section. This argument may be dealt with in 
two parts. In terms s. 105 of the Act does not say that the Assistant Collector 
shall give reasons. The power conferred on him under s. 105 is not subject 
to any such condition. Though he cannot make a search‘ or authorize any 


1 [1966] A.T.R. S.C. 1209, s.o. 68 Bom "L.R. 674, 
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officer to make a search unless he has reason to believe the existence of the 
facts mentioned in the section, the section does not compel him to give reasons. 
While it may be advisable, and indeed proper, for him to give reasons, the 
non-mention of reasons in itself does not vitiate the order. Nor can we agree 
with the appellant that the particulars of the nature of the goods and of the 
documents should be given in the authorization. Obviously, no question of 
giving of particulars arises if he himself makes the search, but if he autho- 
rizes any officer to do so, he cannot give the particulars of the documents, for 
they will be known only after the search is made. Doubtless he has to indi- 
cate broadly the nature of the documents and the goods in regard to which 
the officer authorized by him should make a search, for without that his man- 
date cannot be obeyed. The authorization issued by the Assistant Collector of 
Customs in this case clearly mentioned that on information received it appear- 
ed that the appellant was in possession of contraband goods and documents 
relating thereto and also described the office and the residential premises 
wherein those goods and documents would be found. In the circumstances of 
the case we are Satisfied that the specifications are sufficient to enable the 
officer authorized to make the search. 

The next argument is based upon the provisions of s. 110 of the Act. 
Under s. 110(3) of the Act only a proper officer can seize any documents or 
goods which in his opinion will be useful for or relevant to any proceedings 
under the Act. ‘‘Proper officer’? has been defined by s. 2(34) of the Act 
thus: ' 

“*...““proper offcer, in relation to any functions to be performed under this Act, means the 
officer of customs who is assigned those functions by the Board or the Collector of Customs”. 


It is contended that, on a true construction of s. 2(34) of the Act, the Col- 
lector of Customs should himself seize the goods, that he has no power to 
authorize another to do so and that in this case the Collector of Customs did 
not make the seizure. This argument turns upon the terms of the said provi- 
sion. It is said that the Board only can assign functions to another officer 
and that the Collector of Customs cannot assign but can function personally. 
The controversial expression in s. 2(34) is ‘‘by the Board or the Collector’ of 
Customs”. The clause ‘‘who is assigned those functions’’, the argument pro- 
ceeds, refers only to the Board and not to the Collector. A fair reading of 
the provision, in our view, is that the preposition ‘‘by’’ refers both to the Board 
and the Collector. Both the Board and the Collector of Customs can assign 
functions to an officer of Customs. 

It is then contended that the search made was void inasmuch as in making 
the search the relevant provisions of Code of Criminal Procedure had not 
been complied with. This argument is based upon s. 105(2) of the Act. It 
‘reads: 


“The provisions of the Code of Criminal Procedure, 1898, relating to search shall, so 
far as may be, apply tu searches under this section subject to the modification that sub- 
section (6) of section 165 of the said Code shall have effect as if for the word ‘Magistrate’, 
wherever it ocours, the words ‘Collector of Oustoms’ were substituted.” 


Now, if we look at the Code of Criminal Procedure, s. 165 deals with searches. 
The relevant part of that section reads: 


“(1) ‘Whenever an officer in charge of a police-station ora police-officer making an investi- 
gation has reasonable grounds for believing that anything necessary for the purposes of an 
investigation into any offence which he is authorised to investigate may be found in any place 
within the limits of the police-station of which he is in charge, or to which he is attached, and 
that such thing cannot in his opinion be otherwise obtained without undue delay, such officer 
may, after recording in writing the grounds of his belief and specifying in such writing, so 
far as possible, tho thing for which search is to be made, search, or cause search to be made, 
for such thing in any place within the limits of such station. 

(2) case 

3 If he is unable to conduct the search in person, and there is no other person com- 
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petent to make the search present at the time, he may after recording in writing his reasons for 
so doing require any officer subordinate to him to make the search, and he shall deliver to such ' 


subordinate officer an order in writing specifying the place to be searched and, so far as possible, | - 


the thing for which search is to he made; and such subordinate officer may thereupon search 
for such thing in such place. l 

(4) The provisions of this Code as to search-warrants and the general provisions as to 
searches contained in section 102 and section 103 shall, so far as may be, apply to a search 
made under this section. 

(5) Copies of any record made under sub-section (1) or sub-section (3) shall forthwith be 
sent to the nearest Magistrate empowered to take cognizance of the offence and the owner 
or occupier of the place searched shall on application be furnished with a copy of the ~ same 
by the Magistrate.” 

The argument is that the expression ‘‘so far as may be’’ in s. 105(2) of the 
Act attracts s. 165(7) of the Code of Criminal Procedure and under that 
section, as the police-officer has to record in writing the grounds of his belief 
the Assistant Collector of Customs shall also in authorizing the search re- 
cord his reasons for doing so. But, in our view, s. 105 of the Act and 8. 165(/) 
of the Code of Criminal Procedure are intended to meet totally different 
situations. While under s. 105 of the Act the Assistant Collector of Customs 
either makes the search personally or authorizes any officer of Customs to do 
so, if he has reason to believe the facts mentioned therein, under g. 165(/) 
of the Code of Criminal Procedure the recording of the reasons for believing 
the facts is only to enable him to make a search urgently in a case where 
search warrants in the ordinary course cannot be obtained. It is, therefore, 
not possible to invoke that condition and apply it to a situation arising under 
s. 105 of the Act. It is not necessary in this case to particularize which of 
the other clauses or part of the clauses of that section can be applied to a 
search under s. 105 of the Act. We, therefore, reject this contention also. 

Then it is contended that s. 105 of the Act confers an unguided and arbi- 
trary power on the Assistant Collector of Customs io make a search, the only 
condition being that he has reason to believe in the existence of the facts men- 
tioned therein. It is said that the said belief is practically a subjective satis- 
faction and the section neither lays down any policy nor imposes any effective 
control on his absolute discretion. So stated the argument is attractive, but a 
deeper scrutiny of the provisiéns indicates not only a policy but also effective 
vhecks-on the exercise of the power to search by the Assistant Collector of 
‘Customs. The object of the section is to make a search for the goods liable 
to be confiscated or the documents secreted in any place which are relevant to 
any proceeding under the Act. The legislative policy reflected in the section 
is that the search must be in regard to the two categories mentioned therein, 
namely, goods liable to be confiscated and documents relevant to a proceeding 
under the Act. No doubt the power can be abused. But that is controlled 
by other means. Though under the section the Assistant Collector of Customs 
need not give the reasons, if the existence of belief is questioned in any col- 
lateral proceedings, he has to produce relevant evidence to sustain his belief. 
That apart, under s. 165(5) of the Code of Criminal Procedure, read with 
s. 105(2) of the Act, he has to send forthwith to the Collector of Customs a 
copy of any record made by him. The Collector would certainly give neces- 
sary directions if the Assistant Collector went wrong, or if his act was guided 
by mala fides. But the more effective control on him is. found in s. 186(2) of 
the Act. It reads: 


If any officer of customs, a S 
(a) requires any person to be searched for goods liable to confiscation or any document 
relating thereto, without having reason to believe that he has such goods or documents 
secreted about his person; or s : 
(b) arrests any person without having reason to believe that he has been guilty of an 
offence punishable under section 135; or 
- (c) searches or authorises any other officer of customs to search any place without having 
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reason to beliove that any goods, documents or things of the nature referred to in section 
` 105 are secreted in that place, 

he shall be punishable with imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 


No doubt he can be prosecuted only with the previous sanction of the Central 
Government, but his liability to original prosecution for dereliction of duty 
under s. 105 of the Act is certainly an effective control on his arbitrary acts. 
It is, therefore, clear that not only a policy is laid down in s. 105, but also 
that the acts of the Assistant Collector are effectively controlled in the manner 
stated above. We cannot, therefore, say that s. 105 offends art. 14 of the 
Constitution. 

Lastly, it is contended that the Assistant Collector of Customs in fact has 
not placed any material before the High Court to sustain his reasonable be- 
lief. The High Court, on the material placed before it, held that the Assistant 
Collector had acted with reasonable belief in the facts mentioned in that 
section. There is no justification for our interference with the findings of the 
High Court. 

In the result, the appeal fails and is dismissed with costs. 

It is represented to us that three years have elapsed since the documents 
were seized and it appears that nothing further has been done in the matter. 
We hope and trust that the Customs Authorities will take appropriate and 
immediate steps to finish their investigation and return the documents which 
are not required, to the appellant. 

Appeal dismissed. 


FULL BENCH. 





Before the Hon'ble Mr, S. P. Kotval, Ohtef Justice, Mr. Justice Tarkunde 
and Mr, Justice Ohitale. 


RANU THAKU KOKATE v. SANTU GOGA BHANGARE,* 


Hindu Women’s Righis to Property Ad (XVIII of 1937), Seos. 2, 3—Scope and affect of se. 
3 & 3— Widow succeeding to interest of husband in joint family property claiming partition 
under 8, 3(8)—Hffect of partition— Whether on death of widow interest in property of husband 
passes by survivorship, 


Under the Hindu Women’s Rights to Property Act, 1937, upon the widow succeeding 
to the interest of her husband under s. 3(2) and claiming & partition under the right given 
to her under s. 3(3), the interest of her husband in the joint family property is completely 
separated from the coparcenary property and that interest in the property of her husband 
on the death of the widow will pass not by eurvivorship to the erstwhile members of the 
coparcenary but to the heirs of her husband, 

. Sobujpart v. Satrughan Isserl, Mt, Khatrant v. Smt. Pipaalaonies Harekrishna Das v. 
Jujesthi Panda’, Keluni Dei v. Jagabandhu Naikt, Rad Bewa v. Bhagwan Sahu® 
(minority judgment of Jagannadhadas J.) and Ramaswami v. Lakshmamma® (judgment 
of Umamaheswaram J.), agreed with 

Subba Rao v. Krishna Prasadam’, Parappa v. Naganvna,* Bhagobat v. Bhatyalal’, 
Shamrao v. Kashibat!®, Alamelu v. Chelammal! and Ohinniah v. Sivagami Achi, t 

- dissented from. 


*Dectded, Ootober 25, 1986. Second Appeal 4 [1958] A.I.R. Orissa £7. 
No. 838 of 1959, against the decision of 5. [1961] A.I.R. Orissa 378, 8.B. 
P. F. Khilnani, Extra Assistant Judge at 6 [1963] A.I.R. Andhra 199. 
Nasik, in Civil Appeal No. 332 of 1987, 7 [1954] Mad. 257. 
setting aside the decree passed by K. J. 8 [1954] Mad. 183, F.B. 
Chandiramani, Civil Judge, Junior Division, at 9 [1957] A.I.R. M.P. 29. 
Igatpuri, in Regular Civil Suit No, 18 of 1958. 10 [1955] Nag. 728. 

1 [1968] A.LR. Pat. 405. 11 [1959] Mad. 106, F.B. 

2 [1964] A.L.R. Pat. 261, ¥.B. 12 [1945] Mad. 403, 

3 [1956] A.L.R. Orissa 73, 
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Tus faets are stated in the judgment. 


K. B. Sukthankar, for the appellant. 
P. 8. Joshi, for respondent No. 1. f 


Kortvau © J. This second appeal has been referred for decision to the Full 
Bench asit involves an important question aw to the scope and effect of ss. 2 
and 3 of the Hindu Women’s Rights to Property Act XVIII of 1987 as amend- 
ed by Act XI of 1938. The facts upon which the questions arise fall within 
a narrow compass. One Yesu had two sons, Pandu and Goga. Pandu had a 
wife Dhondi and two daughters Jani and Patri. Pandu died in 1939 leaving ` 
behind his widow Dhondi, two daughters Jani and Patri and a widow of his 
pre-deceased son Sakharam. The name of the widow of the pre-deceased son 
does not appear on the record before us. Goga had two sons Santu and Bahiru. 
On March 24, 1939, a partition took place between Goga and Dhondi,, the 
widow of his brother Pandu, and by that partition Dhondi was given 
the agricultural lands which were the subject-matter of the suit. They are 
lands admeasuring in all 21 acres and 114 gunthas. It appears that on the 
same day that the partition took place, Dhondi sold away the entire property 
to defendant No. 1 Ranu Thaku Kokate for a sum of Rs. 300. After the sale 
Dhondi died in 1945 and after her Goga died in 1949. 

Now the suit was a suit for possession of joint family property. In the suit 
the plaintiff was Santu, the son of Goga. He joined his brother Bahiru as de- 
fendant No. 3 because the latter declined to join with him as ‘the plaintiff. 
Defendant No. 1 was Ranu Thaku Kokate, the purchaser of the lands, defen- 
dant No, 2 was one Valu Gangaram Kanade who was joined because he was on 
the date of the suit recorded as the holder of some part of the lands sold by 
the deceased Dhondi; defendant No. 3 was Bahiru Goga Bhangare who, as we 
have said, was joined as a pro forma defendant. 

The plaintiff claimed that Dhondi being a limited owner had no right to sell 
the fields to defendant No. 1 because they were joint family properties. The 
plaintiffs claimed the properties as the reversionary heirs to Pandu’s estate in 
the hands of Dhondi along with his brother defendant No. 3 after the death 
of Dhondi. They claimed that though Dhondi had claimed partition of the 
property from Goga in 1939 she still held the property as a limited owner and 
could alienate it only for legal necessity. The sale to defendant No. 1 was 
without legal necessity and the plaintiff as reversionary. heir had the right to 
recover it from the alienee. In answer to the suit, defendant No. 1, who was 
the purchaser, denied that Pandu and Goga were joint when Pandu died. 
According to him Pandu was separate froin his brother Goga and Dhondi in- 
herited his separate property and had a right to sell away the fields to him.. 
In any case he pleaded that even assuming that Dhondi held the property as 
a limited owner, Dhondi sold them away for legal necessity. Her “husband 
Pandu had some debts to pay and, therefore, his widow Dhondi sold the pro- 
perty to discharge the debts. Moreover she had to maintain -herself and her 
daughters and therefore there was legal necessity for the sale of the suit lands. 
Defendant No. 2 adopted the defence of defendant No. 1. Defendant No. 3, 
the brother of the plaintiff, filed no written statement. 

The trial Judge dismissed the plaintiff’s suit. He held. that the suit lands 
were sold for legal necessity and that the sale was binding on the plaintiff and 
defendant No. 8, but in addition the trial Judge held that the plaintiff was 
not the reversionary heir of the deceased Pandu. 

The plaintiff appealed and the Extra Assistant Judge at Nasik reversed the 
decision of the trial Court. He has held that the plaintiff and defendant No. 3 
were the reversionary heirs of the deceased-Pandu. On the question of legal 
necessity for the sale of the suit properties he held that the legal necessity 
had not been established.. In the result he held that the plaintiff and defen- 
dant No. 3 were entitled to recover the property from defendant No. 1 and 

` granted a decree in their favour. Defendant No. I is the appellant-before-us. 
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Now this being a second appeal we are bound by the findings of facts reach- 
ed by the appellate Court and Mr. Sukthankar on behalf of the appellant has 
` rightly not pressed any ground against the finding of the appellate Judge 
that there was no legal necessity for the transaction of sale between Dhondi 
and defendant No.1 Ranu. Therefore, so far as the points raised in the appeal 
before us are concerned, it must be accepted that Dhondi sold the suit lands 
‘without legal necessity. The principal point which has been raised in the pre- 
sent case is that Dhondi when she took the property on the partition with 
Goga, exercised her statutory right of partition under the provisions of s. 8 of 
the Hindu Women’s Rights to Property Act. If so, her rights in the property 
after her life time cannot be taken by the plaintiff and defendant No. 3 by 
survivorship or by inheritance, but the property will go by inheritance to the 
heirs of her deceased husband Pandu who are the two daughters Jani and 
Patri. Upon that contention it will be secn that a pure question of law arises 
for determination in the present appeal. Since on this question there is a con- 
flict of authorities the question has been referred to a Full Bench. 

Prior to the coming into force of the Hindu Women’s Rights to Property 
Act a Hindu widow inheriting property was subject to certain restrictions on 
alienation and the property which she held would devolve upon the next heir 
of the last full owner upon her death. Though the whole estate vested in ‘her 
and she represented it she had only a power of alienation subject to limitations, 
the limitations being that there should be legal necessity for the alienation or 
that the alienation should have been reasonably made as to the necessity or 
that the next reversioner to the alienation should have consented to it 
or under certain cireumstances that she surrendered her estate. Apart from 
these conditions she had no power of alienation and on her death the property 
passed to the heirs of her late husband. 

Upon this customary law were engrafted the provisions of the Hindu Wo- 
men’s Rights to Property Act XVIII of 1937 which came into force on April 
14, 1937, and inevitably the attempt to impose by statute a new but qualified 
right in favour of women upon the orthodox Hindu law based on ancient 
custom has affected in diverse unforeseen ways several branches of that law 
and given rise not merely to complexities but to diverse views as to what the 
Legislature truly meant when it purported to give enlarged rights to women. 
In Dagadu Balu v. Namdeo! Chief Justice Chagla observed that the language 
of the Act was not happy and its provisions obscure. How obscure are its 
provision and how difficult of interpretation its language will be seen from what 
follows :— 

The preamble of the Act indicates that it was ‘enacted to give better rights 
to women in respect of property and it is one of the first pieces of legislation 
which the State undertook as a measure of Hindu Law Reform. It was follow- 
ed in later years by other similar legislations. Sections 2 and 3 of the Act 
run as follows (we quote only that portion of s. 3 which applies to Hindus 
governed by the Mitakshara which is the case here) : ; 

“9 Notwithstanding any rule of Himdu law or custom to the contrary; the provisions 
of ‘section 3 shall apply where a Hindu dies intestate, ` 

8. (I) sees ; 

(2) =i a Hindu governed by any school of Hindu law other than’ the Dayabhaga 
school or by customary law dies having at the time of bis death an interest in a Hindu joint 
family property, his widow shall, subject to the provisions of stb-section (3), have in the pro- 
perty the same interest as he himself had. 

(3) Any interest devolving on a Hindu widow under the provisions of this section shall be 
the limited interest known as a Hindu women’s estate, provided however that she shall have 
the same right of claiming partition as a male owner, 

(4) The provisions of this section shall not apply to an estate which by a customary or 
other rule of succeasion or by the terms of the grant applicable thereto descends on a single 
heir or to any property to which the Indian Succession Act, 1925, applies,” 

f 1 (1954) 66 Bom. L.R, 513. 

B.L.R.—80 
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Section 3(2) provides that a Hindu widow shall have in the property ‘‘the 
same interest as he (her husband) himself had’. What is involved in the ex- 
pression ‘‘same interest’? was an initial difficulty which had to be resolved, for 
the Hindu coparecener had quite apart from a right to be the Karta of the 
joint Hindu family also the right to ask for partition and the right to take by sur- 
vivorship. His right of alienation was limited by considerations of legal neces- 
sity or for payment of family debts. The words ‘‘same interest’’ leave the field 
wide open, and if nothing more had been said would have given rise to the 
argument that the widow gets all the above rights of a coparcener and indeed 
in spite of the qualification of the new rights in s. 3(2) by s. 3(3) such argu- 
ments were advanced and, in some of the reported cases, upheld. 

In sub-s. (3) it is provided (1) that the interest which the widow gets ‘‘shall 
be the limited interest known as Hindu women’s estate’? and (2) that a Hindu 
widow on whom an interest devolved under the provisions of sub-s. (2) ‘‘shall 
have the same right of claiming partition as a male owner’’. Now here again, 
the exact connotation of the words ‘‘same right of claiming partition as a male 
owner’’ has given rise to much divergence of opinion and questions of great 
difficulty. To say in the same breath that the widow’s interest shall be the 
“interest known as a Hindu women’s estate’’ and also to say that she can 
claim ‘‘partition as a male owner” are two completely antithetical proposi- 
tions from the point of view of customary Hindu law. The paradox is not re- 
solved by the earlier declaration in s. 3(2) that the widow shall have in the 
property ‘‘the same interest” as he (the husband) himself had. 

One of the rights incidental to the right to claim partition is the right of a 
coparcener to bring about a disruption of the joint family and one of the 
questions acutely debated among Courts in construing this sub-section has been 
whether a Hindu widow who has been given this right under sub-s. (3) of 
s. 3 has the right by claiming partition to bring to an end the joint family 
of which her husband was a coparcener. Authorities, on the other hand, have 
gone so. far as to say that she herself by virtue of this provision has become 
a coparcener in the joint family, but it is now practically the unanimous 
opinion among Courts that by the rights conferred by sub-ss. (2) and (3) of 
s. 3 of the Hindu Women’s Rights to Property Act, a widow succeeding to 
her interest created by that Act does not become a coparcener herself, much 
Jess has she the right ever to become a Karta. That is the only point upon 
which the authorities are now agreed. As to what are the other implications 
of the Act and to what extent its provisions modify the Hindu law there has 
been no unanimity. 

If one turns to the authorities, one finds that so far as the interpretation of 
sub-ss. (2) and (3) of s. 3 is concerned, three distinct and separate views have 
been propounded which some of the authorities call the conservative or ortho- 
dox view as opposed to-the radical view and a middle of the line view—a view 
which in our opinion best reconciles the provision of the statute with the normal 
Hindu law and has the imprimatur of high authority. The conservative or 
narrowest view of the provision of the Act is to be found expressed in Subba 
Rao v. Krishna Prasadam,? which is followed in a decision of the same High 
Court in Parappa v. Nagamma® and by Hidayatullah C. J., as he then was, 
in Bhagobai v. Bhatyalal+ and by a Division Bench of the Nagpur High Court 
in Shamrao v. Kashibat.© There is also a decision of a Full Bench of the 
Madras High Court in Alamelu v. Chellammal.® 

The most powerful statement of this point of view is to be found in the judg- 
ment of Venkatarama Ayyar J. in Subba Rao’s case. In that case the facts 
were that one Nagiah had three sons who were members of a joint undivided 
Hindu family. One of the sons K. died leaving behind a widow R. and a 
daughter K.P. who was posthumously born, The widow R. instituted a suit 

2 [1054] Mad. 257. 5 [1955] Nag. 728,"at p. 730, 


3 [1954] Mad. 183, F.B. 6 [1959] Mad. 106, F.B. 
4 [1957] A.LR, M.P. 29, 
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under the Hindu Women’s Rights to Property Act for partition of the hus- 
band’s one-fourth share in the joint family properties, but pending the suit 
she passed away. Then an application was made to bring her minor daughter 
K.P. on the record as her legal representative. The defendants in the suit 
were the surviving brothers of K. and their mother, the widow of Nagiah. 
They opposed the substitution of the daughter K.P, on the ground that the 
causes of action for partition under the Act and for maintenance, which the 
widow had claimed were personal to her and that they did not survive to the 
daughter. It was argued before the Division Bench that s. 3(2) completely 
put an end to the right of survivorship possessed by the coparceners under the 
law as it stood prior to the Act and the section had in consequence the effect 
of causing a severance in status of the deceased coparcener and that the pro- 
vision in s. 3(3) that the widow was to take a woman’s estate implied that 
after her death the estate would devolve on her husband’s heirs. It ‘was, 
therefore, urged that the daughter would take as an heir to her father and 
the brothers could not take as surviving coparceners. 

Venkatarama Ayyar J. repelled this contention and pointed out that prior 
to the enactment of the Act the right of the widow flowed from the text of 
Brihaspathi, ‘‘When a person dies and his wife survives, half his body sur- 
vives in her; when half the body of a person survives, how can another per- 
son take his property?’’ Thus according to the Hindu law theory the widow 
being the surviving half of her deceased husband could not alienate his pro- 
perty but merely held it on his behalf as a limited owner. 

The learned Judge pointed out that it was upon this state of the law that 
the provisions of the Act came to be engrafted and if that was the-state of 
the law then there can be no question of either severance of status by opera- 
tion of law or of succession by the widow as heir. ‘‘The true seope of sec- 
tion 3(2) then is”, the learned Judge said, ‘‘that it modifies the pre-existing 
law on the subject to this extent that, where under the law as it stood before 
the Act the interest of the eoparéener lapsed on his death, thereby augmenting 
the interest of the surviving coparceners, under that section, the interest of 
the deceased coparcener does not lapse where he leaves a widow surviving. 
As against her, the right of the coparceners to take by survivorship is taken 
away. To this extent the right of survivorship under the Mitakshara law is 
modified.’’(p. 262). In a later passage the learned Judge pointed out ‘‘The 
true purpose of section 3(3) is not to confer rights on persons other than the 
widow, but to limit her rights over the estate to which she becomes entitled 
under section 3(2).’’ So long as she is alive the right of survivorship of the 
members of the coparcenery is so to say held in suspension but on her death 
it revives and, therefore, on her death the property will go by survivorship to 
the coparceners of her deceased husband. The learned Judge then observed 
at page 269 as follows: 

“To sum up, section 3(2) of the Act does not operate as a severance of interest of the 
deceased coparcener; the right which a widow gets under that section is not as heir of her 
deceased husband; it-is a statutory right based on the recognition of the principle that a 
widow is the surviving half of her deceased husband; that the incidents of that right are those 
specified in the Aot; that such right is one personal to the widow and comes to an end on her 
death; that the estate which the widow takes under section 3(2) does not, on her death, devolve 
on her husband’s heirs; and that the right of the coparceners to take by survivorship is sus- 
pended as against the widow of a deceased coparcener and such right re-asserts itself on her 
des 
The ‘above statement of this shade of opinion as to the construction of the 
provisions of sub-ss. (2) and (3) of s. 3 has been the basis of all the cases 
which took that view subsequently. It was followed in a later Full Bench de- 
cision of the same High Court in Parappa’s case and reaffirmed in Alamelu v. 
Chellammal and is supported by the view of Hidayatullah J. in Bhagobai’s 
case and his earlier view sitting in Division Bench in the Nagpur High Court 
in Shamrao v. Kashibat ‘referred above. 


1 
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It is no doubt true that in applying the provisions of this Act one must 
have regard to the law existing on the date of its enactment, that is to say 
the principles of Hindu common law as they were’ applied by the Courts prior 
to the coming into force of the Act, and so we will assume for the sake of 
consideration of this point that the Hindu law postulated the principle that 
when a person dies and his wife survives, half his body survives in her and, 
therefore, when half the body of a person survives the wife cannot alienate 
his property. But if the husband continues to live in her after his death, we 
can see no reason why she cannot exercise her husband’s right to partition 
and thereby to affect the continued existence of the coparcenery to which her 
husband belonged. When the statute categorically gives the widow the same 
interest in the joint family property ‘‘as he (the husband) himself had” and 
also says that ‘‘she shall have the same right of claiming partition as a male 
owner’ why must it be supposed that she can still put an end to the joint 
status only for her own benefit and no more? The question is not what was 
the Hindu law before the Act but the question is to what extent it was in- 
tended to modify that law by the provisions of ss. 3(2) and 3(3) of the Act. 
There is nothing in the Act which indicates that the right of partition con- 
ferred upon the widow is a right which is peculiar or personal to her. On 
the other hand, it seems to us that when the legislation in conferring the right 
upon the widow used the words ‘‘the same right of claiming partition as a 
male owner” and used especially the word ‘‘partition’’, the legislative drafts- 
man could not have been unaware of the fixed connotation which the word 
“partition”? had by then acquired as being an act by which the joint status 
is disrupted or put an end to and of the governing text of Manu IX-47 which 
has been accepted in all the authorities as the guiding principle that once a 
partition is made it is made irrevocably and once for all. 

Next we may point out that in this respect at least the Legislature has not 
left anything in doubt. The words,used are not the ‘‘same right of claiming 
partition’’, but ‘‘the same right of claiming partition as a male owner”. 
Now it goes without saying that under the Hindu law as it existed prior to 
the Act, no one but a male owner could put an end to the joint status, There- 
fore, the ambit of the right which the Hindu widow is given by s. 3(3) is 
further made clear. It is the same right which a Hindu male owner exer- 
cised prior to the coming into force of the Act. If by the exercise of the statu- 
tory right of partition given to her, the widow can by a partition only tem- 
porarily separate her husband’s share for her own benefit and during her own 
life-time only, then assuredly she is not getting ‘‘the same right of claiming 
partition as a male owner’’. It will be a much attenuated right of partition, 
which the statute however never intended to curtail. 

We may also say that we are not in agreement with the remark in Subba 
Rao’s case at page 265 of the I.L.R. report that ‘‘The true purpose of 
section 8(3) is not to confer rights on persons other than the widow but to 
limit her rights over the estate to which she becomes entitled under section 
3(2)’’ (italics are ours). In our opinion, s. 8(2) gives the widow the same 
interest as her husband had and s. 3(3) defines the ambit of that interest. 
Tt is not merely a provision meant- to lay down limitations. As we have said 
the male owner can be a coparcener and as such take by survivorship; he can 
become a Karta and he can claim partition and thereby disrupt the joint 
family. By s. 8(2) read with s. 3(3) the widow cannot become a coparcener 
and cannot become a Karta but in terms has the right to partition ‘‘as a 
male owner’’. That can only imply that she can also like her husband claim 
a partition and disrupt the joint family. 

In Bhagobai v. Bhaiyalal, at page 30, column 1, Hidayatullah J. high- 
lighted the fact that in sub-s. (3) of s. 3 the Legislature did not use the 
word ‘‘coparcener’’ but only the words “a male owner” and he, therefore, 
drew a distinction as follows: : 

%,..She (the widow) is not enabled to bring the coparcenary to an end ag a coparcener 
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can by asking for e partition, Shehas the same right of claiming a partition as a male owner 
but not as @ coparcener, That right is available only to a coparcencr, which, as the Full 
Bench admits, the widow is not.” 

(The Full Bench to which the learned Judge was referring was Parappa v. 
Nagamma, to which we shall presently advert). 


It is now settled law despite some authorities to the contrary that a Hindi 
widow by virtue of the rights given to her by sub-ss. (2) and (3) of s. 3, does 
not become a coparcener. Indeed that right under the Hindu common law 
could only belong to a male and upon all authorities it is now settled that 
that right has not been given to the widow by this legislation. If it was the 
intention of the legislative draftsman that the widow should not become a 
coparcener, we can see no other course open to him but to use the generic 
expression which he has used ‘‘as a male owner”. That would be the most 
convenient and effective way of saying that the widow will have the right of 
partition which a male owner possesses while at the same time she does not 
become a coparcener. Apart from that, we may also say that even under the 
Tiindu common law cases can arise where a Hindu male member claims parti- 
tion of joint family property from a person who is not a coparcener and with 
whom he does not form a ecoparcenery. Sub-section (J) of s. 3 refers to a 
case of separate property and confers upon a widow certain rights in respect 
thereof. Sub-section (3), however, is not confined to cases arising under the 
provisions of sub-s. (2) only but may cover cases falling under sub-s. (Z). 
One can conceive that in such circumstances a male owner may sue for parti- 
tion although he is not a member of a coparcenary; hence the need to use 
the expression ‘‘partition as a male owner” in sub-s. (3) of s. 3 and not 
merely the expression ‘‘partition as a copareener’’ which of course covers 
most of the cases normally. 


If the right of partition conferred by sub-s. (3) of s. 3 is a right such as 
was well recognised in the Hindu common law till the date of the Act, then 
it must follow as a necessary corollary that when the widow claims a parti- 
tion as a male owner she claims partition no doubt in her own right, but to 
the property which is not her property but the property of her husband. If 
the partition is of property in which her husband had a right then it cannot 
revert to the former members of the coparcenary upon the widow’s death, for 
property which has once been separated from the coparcenary cannot merely 
revert without anything more. 

In the Full Bench case of Alamelu Ammal referred to above, though no 
doubt Subba Rao’s case was relied on it will be noticed that no other point 
of view was put forward before the Full Bench, but what was argued was 
that in view of certain remarks of the Full Bench in Parappa v. Naganma 
that decision over-ruled the decision in Subba Rao’s case,—not expressly, but 
by implication and it was really that point which induced the reference to the 
Full Bench in Alamelu Anunal’s case. The point was negatived and the deci- 
sion in Subba Rao’s case in so far as it held that the provisions of s. 3(3) 
of the Act did not operate to effect a severance of interest of her deceased 
husband and that the right which the widow got was personal to her and came 
to an end on her death and the estate reverted to the original coparcenary 
was not over-ruled by the observations in Parappa’s case. We do not, there- 
fore, think that upon the real question which falls to be determined in this 
appeal the decision of the Full Bench in Alamelu Ammal’s case carries the 
matter any further than the decision in Subba Rao’s case. 


We have just referred to the decision of the Full Bench in Parappa’s cane 
and we may say at once that though it held that Subba Rao’s case was right- 
ly decided, a certain passage therein conflicts with the remarks of Venkata- 
rama Ayyar J. in Subba Rao’s case. After referring to the provisions of the 
Act Mr. Justice Subba Rao delivering the judgment on behalf of the Full 
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Bench posed two points at page 187 as.follows:- 

“To afford a satisfactory solution to the problem raised, it would X convenient to con- 
sider the question from three aspects: 

(i) What were the rights of a Hindu widow in her husband’s interest in the joint family 
property under Hindu law before the Act ? : 

(ii) What were the changes offected by the Act in respect of her right ?” 

(With the third point we are not here directly concerned), 

Then the learned Judge pointed out that the rights of a widow under the 
general Hindu law in the joint family property were well settled; 

‘that the] wife of a coparcener becomes a member of the family, though she does not 
attain the status of a coparcener. In remote antiquity her claim to a share was recognised ; 
but the later development of the law, perhaps due to her subordinate position in the family, 
reduced the content of her rights and confined it to a claim for maintenance from and out of 
the joint-family property. But her husband’s interest.in the family property would pass by 
survivorship to the other mombers of the family, In essence, her right to maintenance was 
attached to property...” (pp. 187-188) j 
As to the effect of the Act upon these provisions of the law the Full Bench 
held at page 192 as follows: 

“The Act, therefore, has conferred a new right on the. widow of a deceased coparcener in 

modification, of the pre-existing law. Section 3(2) of the Act does not bring about a severance 
of interest of tho deceased coparcener. Certainly the widow is not raised to the status of a 
coparcener, though she continues to be a member of the joint Hindu family as she was be- 
fore the Act. The joint family would continue as before, subject only to her statutory right. 
The Hindu conception that a widow is the surviving half of the deceased husband was invoked 
and a fiction was introduced, namely, that she continued the legal persona of the husband 
till partition. From the standpoint of the other male members of the joint family, the right 
to survivorship was suspended, The legal effect of the fiction was-that the right of the 
other members of the joint family would be worked out on the basis that the husband died on 
the date when the widow passed away. She would have during her lifetime all the powers 
which her husband had, save that her interest was limited to a widow’s interest, She could 
alienate her widow's interest in her husband’s share: she could even convey her absolute in- 
terest in the same for necessity or other binding: purposes. She could ask for partition and 
separate possession of her husband’s share, In case she asked for partition, her huspand’s 
interest should be worked out having regard to the circumstances obtaining in the family on, 
the date of partition. Jf she divided herself from the other members of the family during her 
lifetime, on her demise the succession would be traced to her husband on the basis that the property 
was his separate property. If there was no severance, if would devolve by survivorship to the 
other members of the joint Hindu family. This conception of the legal persona of the hus- 
band continuing to live in her steers clear of many of the anomalies and inconsistencies that 
otherwise would arise.” 
The italicised portion of the passage we have quoted expresses, in our opinion, 
correctly—and we say so with the greatest respect—the position that would 
arise if the widow exercises her right to partition under s. 3(3) of the Act, 
and in the present case we are concerned. with just such a position. With 
the rest of the statements in the passage wa are not directly concerned in the 
present case, but we have quoted this passage at length because it should not 
be torn from its context. We have already said that so far as the Full Bench 
decision in Alamelu Asmmal’s case is concerned, it did not consider any 
possible contrary view because all that was urged before that Bench was that 
the decision in Parappa v. Nagamma had not over-ruled Subba Rao’s case. 
Secondly even in Alamelu Ammal’s case the said remarks were not disapproved 
or dissented from but all that was said was “‘The observations in Par‘appa v. 
Nagomma regarding succession to the interest of the widow after partition 
were-obiter’’, (See p. 117). 


The view we are inclined to take is in accord with several decisions of other 
High Courts, particularly of the Patna High Court in Sabujpart v. Satrughan 
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Tsser,’ Mt. Khatrant v. Smt. Tapeshwart,2 and of the Orissa High Court in 
Harekrishna Das v. Jujestht Panda? and Kelum Det v. Jagabandhu Naik,'° 
and the minority judgment of Mr. Justice Jagannadhadas in Radhs Bewa v. 
Bhagwan Sahu, and the judgment of Mr. Justice Umamaheswaram in Rama- 
swami v. Lakshmamma.’? Mt. Khatrant v. Smt. Tapeshwart was also a Full 
Bench case and it pointed out that a right which a widow gets under s. 3(2) 
is neither by way of inheritance nor survivorship but ‘‘by virtue of a special 
statutory right conferred upon her by the Act’’ (see p. 267), which is also 
the view accepted in several other cases. It is a statutory right, on the basis 
of the fiction that half the body of her deceased husband survives in the widow. 
That it is a statutory right is now confirmed by the Supreme Court in 
Lakshmi Perwmallu v. Krishnavenanma.’? Then the Full Bench pointed 
out in para, 82 the effect which will result if the widow asks for partition and 
the Full Bench held: 


“Fourthly, the joint family will, undoubtedly, be disrupted if the widow of a copar- 
cener, who has succeeded to his interest, asks for partition. . 
í Her share would then be determined, and, on her death, it would pass to her husband’s 
heirs.”’ 
With respect, we accept this as the correct position that would emerge upon 
the provisions of the Act in a case where the widow claims partition. We 
must not be held to endorse the other propositions laid down in the Patna case 
and in some of the other cases cited above, because they are really not neces- 
sary for the disposal of the case before us, especially the view taken that the 
property would pass by survivorship to the then living coparceners of her hus- 
band if the widow dies without claiming partition. 

Apart from the two views to which we have adverted we have already gaid 
that there is a third view propounded upon the provisions of s, 3 of the Act, 
where it was held that when a widow takes an interest in the property of her 
husband under s. 3(2), she becomes an outright coparcener. See Chinntal, v. 
Sivagami Acii'4 cited with approval in Manorama Bai v. Rama Bai” at 
page 292 (para. 60) in the judgment of Ramaswami J. That view was dis- 
sented from in Keluni Det v. Jagabandhu Naik at page 50 and we are in 
agreement with that dissent. If that view were correct then the provisions of 
s. 8(3) conferring the right of partition would make no meaning. 

In our opinion, the position as to the effect of s. 3(2) and s. 3(3) of the 
Hindu Women’s Rights to Property Act is as follows:—(and in stating the 
position we would strictly confine ourselves to the facts of this case and no 
further). Upon the widow succeeding to the interest of her husband under 
s. 3(2) and claiming a partition under the right given to her under sub-s. (3) 
of s. 3, the interest of her husband in the joint family property is completely 
separated from the coparcenary property and that interest in the property of 
her husband on the death of the widow would pass not by survivorship to the 
erstwhile members of the coparcenary but to the heirs of her husband. 

In that view, it seems to us that upon the partition having taken place in 
the present case between Dhondi and Goga on March 24, 1939, the suit pro- 
perty ceased to be joint family property of Pandu and Goga. Upon the death 
of Dhondi, the property would devolve on the heirs of Pandu, but since 
Dhondi disposed of the property during her life-time the purchaser thereof, 
defendant No. 1 Ranu would rightly take it as his property unless the aliena- 
tion is challenged as not being for legal necessity. The appellate Court ad- 
verted to this position and remarked that Dhondi had claimed partition from 
Goga under the Hindu Women’s Rights to Property Act and had been given 
a share in the joint estate, but it argued that since under the Act Dhondi 


7 [1958] A.L.R. Pat. 406. 12 [1963] A.I.R. Andhra 199, 
8 [1964] A.I.R. Pat. 261, F.B. 13 [1965] A.I.R. 8.0, 825, 
9 [1956] A.LR. Orissa 73. 14 [1945] ALR. Mad. 402, s.o. [1945] 


‘10 [1958] A.L.R. Orissa, 47, at p. 48, para 6, A.I.R. Mad. 21, 
11 [1951] A.L.R. Orissa 378, 8.3. 15 [1957] Mad. 269. 
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could take only'a limited estate. of a Hindu widow and nothing more, the pro- 
perty must be deemed to be the share of her husband Pandu who had died 
during the continuance of the. coparcenary.. It was not a case where Dhondi’ 
succeeded to self-acquired property and, therefore, it follows that the pro- 
perty would go to the surviving coparceners who. were admittedly the plaintif- 
and defendant No, 3, the sons of Goga. In our opinion, in so holding the 
appellate Court made a clear error of law in so far as it failed to appreciate 
the proper effect of the new right created under s. 3. We have shown that 
upon Dhondi claiming a partition and upon her death, the property would 
pass not to the surviving members of the coparcenary but to the heirs of her 
late husband Pandu i.e. to the two daughters of Pandu namely Janu and 
Patri. However, since Dhondi sold the property to defendant No. 1 Ranu, 
defendant No. 1 will be the rightful owner thereof unless the alienations were 
to be successfully challenged by the reversionary heirs of Pandu e.g. Janu and 
Patri. 

In the result, therefore, we allow the appeal, set aside the judgment and 
decree of the appellate Court and restore that of the trial Court. Having re- 
gard to the fact that the position in this case depended upon the decision of 
an important question of law which required considerable discussion and clari- 
fication, we think that the proper order to pass should be that each party 
should bear its own costs in this Court and the lower appellate Court. 


Appeal allowed. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. S. P. Kowal, Ohtef Justice, and Mr. Justice Bal. 


RAJGOPAL RAGHUNATHDAS SOMANI 
£ : v. 
RAMCHANDRA HAJARIMAL JHAVAR.* 
Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 50, 2(10), 2(18), 2(8), 19(iv}—0ivil Pro- 
__ . ceduro Code (Aos V of 1908), Seo, 92—Civil Procedure Code (XIV of 1882), Seo, 589—Whether 

trustee can sue to recover trust property without sanction of Charity Oommisstoner—De facto 
trustee whether can sue for possession of trust property—Person declared trusies under 3. 
19{iv) but out of possession of trust property whether can sus for possession of auch property, 

Section 50 of the Bombay Public Trusts Act, 1950, is not restrictive but cumulative 
in its effect, It only enables persons having an interest to sue and does not prohibit 
any suits being filed by trustees or publio trusts. The trustee. who is in the position of 
a legal owner of property oan sue to recover the property from persons who are with- 
out any right, title or interest in themselves, without obtaining any provioni sanction 
of the Charity Commissioner. à 

Khemchand v. Parmanand, Nellaiyappa Pillas v. Thangama Nachtyar?, Tirumalat 
Devasthanams v. Krishnayya®, O.RM.O.M.SP. (Firm) v. Nagappa Ohettiart, Budree 
Das Mukim v. Chooni Lal Johurry®, Vishwanath . Gorina Deshmane v. Rambhat*, and 
Kashinath v. Gangubat 7, referred to. 

Balakrishna Odayar v. Jagannada Ohartar® . and EON Laddashst v. Anant Padma- 
nabh?, distinguished. g 


: *Decided, November 15/16, 1966. First 


' 3 E A.I.R. Mad. 466, FB. 
Appeal No, 573 of 1963 (with L. P. Appeals 4 (1940) 43 Bom. L.R. 440, P.O. 
Nos. 54 & 89 of 1964, M.C.A. 51 of 1964 and 5 (1906) I.L.R. 33 Cal. 789, 
C.R.A. No. 1902 of 1964), against the decision -6 (1890) LL.R. 15 Bom. 148. 
of N. 8. Pathak, Civil Judge, Senior Division 7 (1930) 32 Bom. L.R. 1687. 
at Sholapar, in Special Civil Suit No. 50 of 8 (1924) 48 M.L J. 534. 
1062, in me) LL.B. 42 Bom, 742, s.o, 20 Bom, 


1 (1961) 64 Bom, L.R. 235. - 
2 (1807) LL.B, 21 Mad. 406, 
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A de facio trustee con suo for possession of tho trust properties from persons who have 

no right, title or interest therein. 
Vikrama Das v. Daulat Ram’, applied. 

Harilal Ranchhod v. Gordhan Keshav and Chinna Alagumperumal Karayalar v. 

Vinayagathammal?, distinguished. A 
Sankaranarayanan v. S. P. Tomple,!? oxplained. 
Subramania v. Srinivasa Raol, referred to. 

Where a person has been declared as a trustee under s. 19(¢v) of the Bombay Public 
Trusts Aot, 1950, the trust properties vest in him though he may be temporarily out of 
possession and he would be entitled to sue for posacssion of the said properties, 


THE facts are stated in the judgment. 


In F. A. No. 573 of 1968. 
V. N. Venkat Vardachari, with V. B. Rege and V. G. Madhbhavi, for the 
appellants. 
U. R. Lalit, for the respondents. 
V. H. Gumaste, Government Pleader, for the Charity Commissioner. 


In L. P. As. Nos. 54 & 89 of 1964. 
U. R. Lalit, for appellants Nos. 2 to 5. 
F. N. Venkat Vardachari, with V. B. Rege and V. G. Madbhavi, for respon- 
dents in L. P. A. 54/64 & for respondents Nos, 1(i) & (ii) in L. P. A. 89/64. 
V. H. Gumaste, Government Pleader, for the Charity Commissioner. 


In M. O. A. No. 51 of 1964. 
R. V. Mehta, with V. G. Madbhavi, for the petitioners. 
U. R. Lalit, for the opponents, 


In C. R. A. No. 1902 of 1964. 
U. R. Lalit, for the petitioners, 


Korvan C. J. The judgment in this appeal shall also govern the disposal 
of letters patent appeals Nos. 54 and 89 of 1964, application No. 1879 of 1964, 
miscellaneous civil application No. 51 of 1964 and civil revision application 
No. 1902 of 1964. All these matters relate to a public temple known as 
Shri Laxminarayan Bhagwan Mandir, which is a public trust. The origin and 
history of this trust and its properties is not very clear from the record of 
the proceedings before us and appears to have been lost in antiquity, but such 
facts as we have been able to ascertain and which are relevant for the pur- 
poses of the matters before us are briefly as follows: 


The site on which the temple stands in Sholapur town was purchased by one 
Ramnarain Kashinath Singh on August, 5, 1890. The temple was then built 
on it and the idol of God Laxminarayan installed. On January 29, 1912, an 
Utsava was arranged for worship of the idol and at that time the person ‘who 
` arranged it was the priest Rangachari Ramanujachari. The temple followed 
the Ramanuja Sampradaya and in that persuasion it appears that there are 
two sects, the Tingal sect and the Badgal sect. Shri Rangachari belonged to 
the Tingal sect. Thereafter the history of this temple is somewhat obscure, 
but it appears that one Ganeshram Somani was its manager. Ganeshram 
Somani died in 1930 and was succeeded by Raghunathdas his son. Raghunath- 
das died in 1947 and was succeeded by Narsinghdas. Till this date it appears 
that there were really no disputes and that Narsinghdas Somani was a man of 
the ‘confidence of the entire Sampradaya. 


“10 pasa) ALR. 8.0, 382. 12 (1928) 65 M.L.J. 861. 
11 1927) ILR. 51 Bom. 1040, s.o. 29 13 [1949] ALR . Mad.-721, F.B. 
Bom. L.R. 14 [1940] ALR. Mad. 6 
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On August 14, 1950, however, there came into force the Bombay Publie 
Trusts Act, (Act XXIX of 1950), and that Act required that all public trusts 
must be registered by the trustees of the public trusts (vide s. 18). Accord- 
ingly, three applications for registration came to be filed before the Assistant 
Charity Commissioner and they were application No. 3/2485 of 1952 pre- 
sented by Narsinghdas Somani, No. 3/3601 of 1952 presented by Sukhdev 
Raghunath Singi and Vithaldas Badridas Bhattad who were the plaintiffs in 
the suit out of which appeal No. 573 of 1963 arises. A third application 
was also filed, though it was not separately numbered. The latter application 
was by one Motilal Ramnarayan. By that application Motilal claimed that 
the temple and its properties were a private trust of himself and his family 
members and that neither Narsinghdas Somani nor the plaintiffs in the suit had 
any right thereto, 

For the purposes of the proceedings before us however it is not disputed by 
any of the parties that Shri Laxminarayan Bhagwan Mandir at Sholapur is 
a publie trust. The point of dispute between the parties is as to who should 
be its proper trustees. In the application filed by Narsinghdas Somani (No. 
3/2485 of 1952) he had originally shown a certain number of trustees, but by 
a further application he had admitted that there were 16 persons as trustees. 
That application signed by Narsinghdas Somani is at’ exh, 128. When the 
matter came before the Assistant Charity Commissioner for the purposes of 
registration of the public trust other questions were raised. The Assistant 
Charity Commissioner held that the temple and its properties were undoubted- 
ly a public trust. There was also a dispute raised before him as to the mode 
of worship adopted at the temple, but the view which the Assistant Charity 
Commissioner took was that that was a question which the contending parties 
could have settled in a civil Court. As to who should be the trustees of this 
public trust, the Assistant Charity Commissioner negajtived the contention 
raised on behalf of Motilal Ramanarayan that he should be the sole trustee be- 
cause it was a private trust. The entire claim made by Motilal Ramnarayan 
was negatived and it was held that the temple was a public temple and Motilal 
had no right to be a trustee thereof. The Assistant Charity Commissioner 
appointed thirteen persons as trustees all of whom were named in the appli- 
vation (exh. 128) of Narsinghdas Somani, except three. One of the trustees 
whose claims were put forward was Rangachari Ramanujachari who, as we 
have stated, was the priest attached to the temple. It was claimed on his be- 
half that he was an ex-officio trustee by virtue of his being the priest but 
that claim was negatived by the Assistant Charity Commissioner. 

Against the order registering the trust there was hardly any complaint ex- 
cept on the part of Motilal Ramnarayan who appealed against the finding that 
the trust was a public trust. On the part of the other parties two other 
appeals came to be filed, appeal No. 133 of 1954 by Sukhdev Raghunath Singi 
and Vithaldas Badridas Bhatad disputing the right of the Somanis to be trus- 
tees and a counter appeal No. 145 of 1964 filed by Narsingdas Ganeshram 
Somani disputing that the plaintiffs had no right to be trustees. The Charity 
Commissioner who disposed of all these matters by a common order dismissed 
the appeal of Motilal and confirmed the finding of the Assistant Charity Com- 
missioner that the temple and its properties constituted a public trust and, 
therefore, Motilal had no right to any part of the properties nor any right 
against the same. 

"AS regards the other two appeals the Charity Commissioner discussed the 
question as to who were entitled to be the trustees of this publie trust and 
came to the conclusion that upon the evidence it was not possible for him to 
find who had the legal right to be trustees, that is to say to be de jure trus- 
tees, But then the Charity Commissioner ‘observed that there was no dqubt 
from the evidence that various persons had in fact acted as trustees at various 
times not because they had been appointed according to any rules or custom, 
but because they had been ‘‘present on the scene and in some way or the other 


b 
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associated with the management of the temple’’. He, therefore, held that they 
were no better and no worse than dé facto trustees, Having come to that 
conclusion the Charity Commissioner was not satisfied and he observed in his 
judgment that the proper thing to do in a case of this kind was to see that a 
scheme.was framed throtigh Court for the administration of the temple and 
to prescribe among other things the manner of appointing trustees. Pursuant 
to that observation of the Charity Commissioner, we are now informed that 
the defendants have taken steps to that effect and that a suit for settling a 
scheme. for the management of the temple or fixing the manner of appointing 
trustees is now filed and is pending before the District Judge, Sholapur. So 
far as the matter before him was concerned, the Charity Commissioner found 
that among the number of names of trustees mentioned before him six per- 
sons out of the list submitted by Narsinghdas Somani were de facto trustees 
according to all the parties. He, therefore, appointed them observing ‘‘ AIL 
parties agree that the following have been acting as trustees”. In addition 
the Charity Commissioner felt that Rangachari Guru Ramanujachari was also 
a de facto trustee and had been mentioned in every document produced be- 
fore him as a de facto trustee and, therefore, he appointed him also. Thus 
upon the order of the Charity. Commissioner seven persons came to be appoin- 
ted as the trustees of this public trust. 

The matter then went before the Extra Assistant Judge at Sholapur at the 
instance of the Somanis who -claim to represent Narsinghdas Ganeshram 
Somani who had passed away by that time—some time in 1959. The Extra 
Assistant Judge, Sholapur, merely confirmed all the findings of the Charity 
Commissioner and dismissed the two applications before him. It may be noted 
at this stage that the third original applicant Motilal had not moved before 
the Extra Assistant Judge. 

The decision of the Extra Assistant Judge was given on August 29, 1961, 
and on-April 21, 1962 the suit out of which the present appeal arises came to 
be filed in the Court of the Civil Judge, Senior Division, at Sholapur. 

The plaintiffs claimed possession of the immovable properties of the trust 
and actual possession of movable properties or in the alternative a decree for 
the-amount of the price of the movable property. They also claimed damages 
of Rs. 1,000 from the defendants, for wrongfully depriving the plaintiffs “of 
possession and management, and a declaration that none of the defendants are 
entitled to manage the trust properties and a permanent injunction against 
thém prohibiting them from management or ‘being in possession of the trust: 
properties. The suit was filed in forma pauperis because the plaintiffs alleged 
that they had nothing with them belonging to the trust and were, therefore, 
not in a position to pay the Court-fees. The plaintiffs claimed to file the suit 
in their capacity as trustees alleging that the trust properties had vested in 
them and they were entitled to their possession. They alleged that defen- 
dants No. 1 and 2 had illegally taken possession of the trust properties and 
started using and converting the properties of the trust and intermeddling 
with it. Defendant No. 3 wag joined because he was a cousin of defendant 
No. 2 and defendant No. 4 was joined because he was the younger brother of 
defendant No. 1. It was alleged that defendant No: 1 claimed to intermeddle 
with the trust properties because he claimed that he was the Karta of the 
joint Hindu family of Narsinghdas Somani and had as such the right to be in 
oe of the trast properties—a claim which the plaintiffs denied in the 
plaint 

The defendants first of all challenged the right of the plaintiffs to sue on 
the basis that they were de facto trustees. Since they had no de jure right 
the defendants alleged that they could not file the present suit. So far as 
their own title was “concerned, the defendants alleged that Narsinghdas Somani 
had rightly claimed to be the hereditary sole managing trustee of the trust 
and its properties and that the defendants had the same right. 

The Civil Judge, Senior Division, has decreed the plaintiffs’ suit and has 
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held that the plaintiffs were entitled to file the present suit as trustees and 
that under the Bombay Public Trusts Act they had a right to file it, although 
they were merely de facto trustees. The view which the Civil Judge took 
was that there was nothing like de facto or de jure trustees under the Bom- 
bay Public Trusts Act and one is either a trustee within the meaning of 
s. 2(18) of the Bombay Public Trusts Act or not. Since the plaintiffs were 
recognised as trustees by the Charity Commissioner and by the Extra Assis- 
tant Judge it must be assumed that they were trustees and had the right to 
file the suit. The Qivil Judge has also held that so far as the defendants are 
concerned they have absolutely no right, title or interest in the trust pro- 
perty. They were neither trustees nor can they be held to be managers of 
the trust. In short, the finding is that the defendants were purely tres- 
passers. i 

[His Lordship after referring to points not material to this report, proceeded]. 

So far as the fist appeal No. 573 of 1963 is concerned, the defendants in 
the suit are the appellants and the respondents are the plaintiffs. On behalf 
of the defendants-appellants, Mr. Venkat Varadachari though he did not accept 
the finding, argued on the assumption that the plaintiffs were de facto trus- 
tees as held by the Charity Commissioner. He has raised two contentions on 
the basis of which he urges that the suit as framed could not lie at the in- 
stance of the present plaintiffs. The first point which he argued is based up- 
on the provisions of s. 50 of the Bombay Public Trusts Act and he has urged 
that the present plaintiffs could not have filed the suit without the consent of 
the Charity Commissioner under that section. Secondly, he has urged that the 
plaintiffs have not based their suit upon any title whatever but all that they 
have claimed is that they were de facto trustees and recognised as such by the 
Charity Commissioner. Thus they have filed the suit only as de facto trustees. 
Tf so, they cannot file the suit because they have admitted in the suit that 
they have not been in possession of any part of the trust property. He has 
urged that the plaintiffs who claim to be de facto trustees will have no 
locus standi to sue since they admit that they are not in possession of any 
` part of the trust properties. These are the only two points urged in First 
Appeal No. 573 of 1963 on the basis of which Mr. Venkat Varadachari has 
urged that the plaintiffs’ suit should have been dismissed.... 

Turning to the point raised by Mr. Varadachari, s. 50 of the Bombay 
Public Trusts Act makes special provisions analogous to the provisions of s. 92 
of the Code of Civil Procedure in regard to suits relating to public trusts. 
Tt contemplates three categories of suits in its opening clause which is as 
follows: 

“50. In any caso— 

(i) where it is alleged that there is a breagh of a publio trust, 

(ii) where a direction is required to recover possession of a ‘property belonging to a 
public trust or the proceeds thereof or for an aceount of such property or proceeds from any 
person including a person holding adversely to the public trust, or 

(iii) where the direction of the Court is deemed necessary for the administration of 
any public trust, 
the Charity Commissioner after making such enquiry as he thinks necessary or two or more 
persons having an interest in the trust and having obtained the consent in writing of the 
Charity Commissioner as provided in section 51 may institute a suit whether contentious or 
not in the Court within the local limits of whose jurisdiction the whole or part of the subject 
matter of the trust is situate, to obtain a decree for any of the following reliefs :—” 
Then follows a description of the nine categories of reliefs which can be asked 
for. The first proviso to the section is important for our purposes and it 
runs as follows: 

“Provided that no suit claiming any of the reliefs specified i in this eection shall be instituted 
in respect of any public trust except in conformity with the provisions thereof.” 

Now, Mr. Varadachari has argued that the present suit was clearly a suit 
where the plaintiffs were seeking a direction to recover possession of a pro- 
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perty belonging to a public trust or the trustees thereof or for an account 
of such property or proceeds from any person including a person holding 
adversely to the public trust, that is to say a suit falling within s. 50, 
el. (4). Therefore, he urges that the permission of the Charity Commis- 
sioner was essential before the plaintiffs could claim to institute the suit. On 
behalf of the respondents it was pointed out that the section speaks of ‘‘two 
or more persons having an interest in the trust” and that the plaintiffs were 
not such persons; they were merely trustees already recognised as such and 
were suing in their capacity as trustees. To that the reply on behalf of the 
appellants was that ‘‘Person having interest’’ is defined in s. 2(J2) in such 
a manner that it would include the trustees. It was also urged that pre- 
viously the definition was ‘‘Person having interest means”, but by the Bom- 
bay Act XXVIII of 1953 the sub-section was amended and instead of the 
word ‘‘means’’ the word ‘‘ineludes’’ is now substituted with the result that 
the trustee would be included because he would necessarily be included in 
the ordinary acceptance of the words ‘‘Person having interest”. 

The latter construction of the section was disputed on behalf of the res- 
pondents and reliance was placed upon a decision of a single Judge of this 
Court in Khemchand v. Parmanand,’ where Datar J. held that the expres- 
sion ‘‘person having an interest’’ in s. 2(J0) of the Bombay Publie Trusts 
Act, 1950, does not include a trustee. That decision was given under the 
definition as it stood after amendment, by the Bombay Act XXVIII of 1953, 
but the learned Judge did not notice the difference that has been brought 
about by substituting the word ‘‘includes’’ for the word ‘‘means’’, for at 
page 237 he observed: 

' “The expression ‘trustee’ has been defined in the Bombay Public Trusts Act, It means: 
‘a person in whom either alone’ or in association with jother persons, the trust property 
vested and includes a manager,” 

In view of this change in the law which passed without any notice in that 
decision Mr. Varadachari urged that the view ‘taken by Datar J. in Khem- 
chand v. Parmanend was no Tonger good law. 

Now, in our opinion, it is unnecessary to go into all these questions, parti- 
cularly the question as to whether on its language s. 50 applies in the pre- 
sent case and as to the proper construction of the said phrase ‘‘Persons 
having an interest’’ occurring in that section, for, in our opinion, the present 
suit is not a suit which would fall within the category of cases contemplated 
in s. 50, When the law relating to public trusts was separately codified as 
the Bombay Public Trusts Act, it became necessary to include in it a provi- 
sion analogous to that contained in s. 92 of the Code of Civil Procedure 
which did not apply to religious and charitable trusts. Its provisions were 
never intended to act as a curb upon the normal powers of trustees in the 
matter of instituting snits. Section 50 itself confers the right upon two or 
more persons having an interest in the trust to file a suit whether conten- 
tious or not to obtain certain stated reliefs which are to be found mention- 
ed in els. (a) to (h) of the section. In terms the section does not speak of 
trustees at all and prior to the amendment of the definition in s. 2(J0) by 
substituting the word ‘‘includes’’ for the word ‘‘means’’ the appellant could 
not reasonably have contended that the word ‘‘trustee’’ means ‘‘person having 
an interest’. It was because of the amendment- made by the Bombay Act 
XXVIII of 1953 that the appellants have heen enabled to raise the conten- 
tion that ‘‘trustees’’ will be included within ‘‘persons having an interest”? 
under s. 2(70) and therefore ‘‘trustees’’ would be included in the category 
of ‘‘two or more persons having an interest in the trust’’ as mentioned in 
s..50. Whatever may be the effect of the amendment, it is clear that the 
section is in the first place both a protective as well as an enabling section. 
Tt protects publie charities from frivolous suits being brought by persons in- 
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terested by interposing the condition that the consent of the Charity Com- 
missioner must be obtained. At the same time, it enables two or more per- 
sons interested to sue subject to the limitations laid down in the section. 
That is a necessary safeguard in case the trustees of a -publie trust fail in 
their duty to safeguard the property of the trust. The question is whether 
having regard to the purpose and object of the section, it was intended to 
bar every other suit which a trustee could undoubtedly bring as the legal 
owner of the property unless the conditions of s. 50 are fulfilled. In our 
opinion, that was not the intention behind s. 50. 

Normally a trustee as the legal owner of the trust properties has all the 
vights inherent in a natural owner of property and can sue to recover trust 
property. That right we do not think was at all intended to be affected by 
the provisions of s. 50. But what s. 50 purported to do was to confer upon 
two or more persons interested in trust property, not necessarily the trustee, 
the right to move to protect the trust property in the event of the trustees 
failing to do so. The provisions of s. 92 of the Code of Civil Procedure are 
analogous to the provisions of s. 50 and prior to the present Code of Civil 
Procedure, the relevant section in the old Code of Civil Procedure (Act XIV 
of 1882), was s. 589. The separate right of a trustee de hors the provisions 
of s. 539 to file a suit for the protection of trust properties was recognised in an 
early Madras case viz Nellaiyappa Pillai v. Thangama Nachtyar.2 In that case 
the trustee of a temple had sued to recover from the representatives of a trustee 
of a fund constituted for special purposes in connection with the temple wor- 
ship, a sum of money misappropriated by him and to obtain the appointment 
in his place of himself or some other fit person. The trustee had sued without 
leave being obtained under s. 539 of the Code of Civil Procedure. An objection 
was taken to such a suit being filed. The circumstances were thus similar to 
those in the present case. Here also the defendants have undoubtedly no right, 
title or interest in the trust property and the persons who are suing are suing 
in their capacity as trustees, The Division Bench pointed out that the plaintiff 
in that case was a general trustee of the temple and as such held a special posi- 
tion in regard to the protection of its interests and observed (p. 408): 

‘In that character it was not only his right, but his duty to see that the temple funds 
in the hands of special trustees were duly appropriated... and even before the enactment in 
1877 of the provision now embodied in section 589 of the Civil Procedure Code he would have 
been entitled to resort to the ordinary courts to enforce the obligations of the special trustees, 
and to obtain all appropriate relief for the protection of the interests of the temple, We do 
not think that such right was intended to be affected by section 539 of the Civil Procedure 
Code If that section were held to apply to the case of a person in the position of the present 
plaintiff, the rights which he had prior to the enactment would be seriously restricted, inas- 
much as the exercise of his rights would be made dependent on the sanction of the Advocate- 
General or Collector as the case might be, It is difficult to believe that special rights of the 
character in question were intended to be so restricted. 

We agree with the learned Advocate-General that the section was intended to apply 
to persons who, before its enactment, had, or were believed to have, no right to take pro- 
ceedings for the purposes mentioned in the section, and in their case the limitation requiring 
previous sanction for the suit was one that was necessary to prevent an abuse of the powers 
conferred,” 

The principle involved in Nellatyappa Pillai’s case was affirmed by a Full 
Bench of the Madras High Court in Tirumalai Devasthanams v. Krishnayya.S 
Tt was observed at page 469 as follows: 


“After hearing the arguments of learned counsel in the present case we can see no reason 
for disagreeing with anything said in Shanmukham Chetty v, Govinda Chetiy3, On.the other 
hand we find ourselves in full agreement with the opinion of Varadachariar J, that in decid- 
ing whether a suit falls within S. 93 the Court must go beyond the reliefs and have regard 


2 (1897) LL.B, 21 Mad. 406. 3a [1938] Mad. 39. 
3 [1943] A.I.R. Mad. 466, vz. 
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to the capacity in which the plaintiffs are suing and to the purpose for which the suit is 
brought....The trustees of the Tirupati temple, qua trustees, have the right of recovering from 
the trustees of the temple at Moolki moneys which those trustees have collected on behalf of 
the Tirupati temple and this right is entirely independent of B. 92,...The plaintiffs are not 
seeking to control the manner of collection or the duties of the respondents which are pecu- 
liarly theirs. They are merely seeking to get from the respondents what the respondents , 
hold on behalf of the plaintiffs. In these circumstances, we consider that 8,92 has no appli- 
cation here and we answer the reference in this sense,” ; 

In 0.RM.O.M. SP. (Firm) v. Nagappa Chettiar,4 the plaintiff was suing 
on behalf of two religious charities. His deceased father was interested to 
recover from the plaintiff’s uncle two amounts of Rs. 10,000 each which had 
been wrongly credited to the personal account of his uncle after they had been 
first credited to the accounts of the religious charities. A similar objection was 
raised that the plaintiff could not bring the suit without the consent of the 
Advocate-General under s. 92 and their Lordships of the Privy Council nega- 
tived the contention as follows (p. 449): 


“It was suggested in the course of argument that the suit should only have been brought 
with the consent of the Advocate General under 8.92 of the Civil Procedure Code, but their 
Lordships think it clear that no such consent is necessary in order that a trustee may recover 
trust property in the hands of a stranger to the trust.” 

Budree Das Mukim v. Choom Lall Johurry,® where Mr. Justice Woodroffe ana- 
lysing the provisions of s. 92 observed (p. 802): 


“Then has this section done away with or affected rights of suit, which existed prior to 
and independently of it. I think not. If an individual could have sued before, he can, in 
my opinion, do so now,” 


and at page 808, 


“I think the argument addressed to me by learned Counsel for the plaintiffs is sound, 
namely, that the section is not restrictive, but cumulative in its effect, Its action is shortly 
this, As regards parties it confers aright on certain persons, who had none before, namely, 
the Collector or other public officer such as the Legal Remembrancer in Allahabad....It is 
therefore entirely enabling as regards such persons, As regards the general public interested, 
it is enabling in this sense that two persons may now sue, where it would have been necessary 
before that all should sue or that some should obtain leave to sue on behalf of the rest, 
To this special privilege it annexes a condition to prevent wasteful suits in that it requires 
that sanction should be obtained”. 

In that case a curious contention was also advanced that s. 92 would not apply . 
as the defendant in that suit was a mere trespasser and not a trustee and it 
was answered at p. 805 as follows: 

“There is no doubt but that claims by trustees against persons, who are strangers to the 
trust and who set up a title hostile thereto, such as alienees and mere trespassers holding 
adversely thereto, are not within the section”, . 
In Vishvanath Govind Deshmane v. Rambhat,S the same view was taken, in a 
ease where the trustee was suing persons who were not at all entitled to the 
property sued for and it was held that the case was not cavered by s. 92. See 
also Kashinath v. Gangubat.7 

Considerable stress was laid by Mr. Varadachari upon the first proviso to 
s. 50 which says that no suit claiming any of the reliefs specified in this section 
shall be instituted in respect of any public trust except in conformity with the 
provisions thereof, It seems to us that the proviso must be read in the light of 
the totality of the provisions of s. 50 itself. It is a settled rule of construction 
that the proviso to a section cannot enlarge its scope and that its proper func- 
tion is merely to carve out an exception from the general rule laid down in the 
section. What Mr. Varadachari argues is that having regard to this proviso 
if a suit is filed in which reliefs claimed come within the reliefs (a) to (h) 
mentioned in s. 50 and those reliefs are in respect of any public trust, then 


4 (1940) 43 Bom. L.R. 440, P.O. ` 6 (1890) LL.R. 15 Bom. 148. 
5 (1906) I.L.R. 38 Cal. 789. 7 (1930) 32 Bom. L.R. 1687, 
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s. 50 would apply in every case. We do not think that the proviso to a section 
can enlarge the scope of the parent section, We must, therefore, limit the ope- 
ration of the proviso to what is the true meaning of the main provisions of 
s. 50. We have already indicated that though s. 50 is couched in somewhat 
wide language, it is clear from the authorities to which we have referred above 
that it is ‘‘not restrictive but cumulative.’’ It only enables persons having an 
interest to sue and does not prohibit any suits being filed by trustees or public 
trusts. The trustee who is in the position of a legal owner of property can 
sue to recover the property from persons in the position of the defendants 
who are without any right, title or interest in themselves, (and it must be 
emphasised here that though Mr. Varadachari has challenged the finding that 
the defendants are trespassers and have no right, title or interest whatsoever 
there was very little that could be shown to the contrary) without obtaining 
any previous sanction. 

Mr. Varadachari relied upon a decision in Balakrishna Odayar v. Jagannada 
Chariar.® In that case a suit had been filed by one trustee along with another 
person against the other trustees and it appears that there were quarrels bet- 
ween the trustees each charging the other with mismanagement and suppression 
of accounts, What was argued there was that s: 92 prevented the plaintiffs 
from suing and that contention was negatived. We do not think that decision 
can at all apply to the facts of the. present case. The principles laid down 
there depended upon the peculiar facts of that case. The defendants here are 
not trustees but trespassers. Mr. Varadachari also relied upon a decision of 
a Division Bench of this Court in Hansraj Laddashet v. Anant Padmanabh.? In 
that case again the position was the reverse of the position ag it exists in the 
present suit. There the plaintiff who was the heir of the original donor, a newly 
appointed Muktesar of a temple, sued the trustees of the endowment and the 
other superseded Muktesars for possession of the moveable and immoveable 
properties, for mesne profits and for accounts, and it was held that the suit 
fell within the scope of s. 92. That was not a suit like the present one where 
the trustees are suing complete strangers or persons without any right, title or in 
terest. It was specifically held in that case that s. 92 applied becanse the 
defendants were not in the position of strangers but were trustees-and claimed 
as such to be entitled to hold the lands from generation to generation subject 
‘to. the due fulfilment of the trust. At p. 751 Mr. Justice Shah pointed ont: 

“Taking the plaint as a whole, it seems to me that it is a suit for the removal of the 
defendants from their position as trustees, for the restoration of the trust property to the 
plaintiff as the Mukissar appointed by the Temple Committee, for taking accounts, and 
for damages for their wrongful acts as trustees, Such a suit would be clearly within the 
scope of section 92 of the Code.” . 

He further went on to say : 

“This is not a suit against strangers as contended by Mr. Murdeshwar, It is not 
necessary to refer to the decisions cited by him. The question is whether in the present 
suit the defendants are in the position of strangers. In my opinion they are not. They are 
really trustees under the? documents referred to in the plaint, and they claim to be 
trustees...”’. G 
The ratio decidendi of that case, therefore, cannot apply in the present case. 
We hold that the suit filed by the respondents did not fall within the ambit of 
s. 50 of the Bombay Public Trusts Act and it was not necessary for the plain- 
tiffs to obtain sanction from the Charity Commissioner before filing the suit. 

Then we turn to the second objection regarding the maintainability of the 
suit. The objection is based upon the findings of the Charity Commissioner 
which findings were confirmed by the Assistant Judge and have been accepted by 
the trial Court viz. that the plaintiffs were in the position of de facto trustees 
and, therefore, ought to be recognised as trustees under s. 19(7v) of the Bom- 
bay Public Trusts Act. The point argued is that the right under which the 
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plaintiffs are claiming in the present suit is only a right of de facto trustees, 
that is to say of persons who were somehow connected with the, management 
of the temple but who have no legal right in them. They are not de jure 
trustees and being out of possession they cannot sue merely as de facto trustees. 
Mr. Varadachari in this connection emphasised the averments in the plaint. 
In the plaint, however, the plaintiffs do not say that they are claiming only as 
de facto trustees. In para. 6 they have stated ‘‘ At present the plaintiffs are, 
therefore, the only trustees of the trust. The trust properties vest in the plain- 
tiffs. They are entitled to possess the said trust properties and.manage the 
trust”, So far as the defendants are concerned, the plaintiffs have alleged that 
the defendants have no right whatever to withhold the trust property from the 
plaintiffs or to manage the trust or its property; that the defendants’ posses- 
sion and management of the trust and trust property is unauthorised and/or 
illegal and/or that of trespassers. (See para. 6). 

As regards possession of any part of immoveable or moveable property of 
the trust, no doubt the plaintiffs have not alleged that they are in possession. 
All that they have said is (para. 3): 

“The said Narsingdas was in possession of the trust property and he aleo managed the 

trust during his life time, illegally without the consent of other co-trustees, He died on or 
about 12-9-1959,’ Immediately on his death defendants 1 and 2 took possession of the trust 
property, started using or converting the recoipts belonging to the trust and intermeddling 
with it”, 
The suggestion in this averment undoubtedly is that the plaintiffs were in joint 
possession so long as Narsingdas was alive, because they say ‘‘He (Narsingdas) 
also managed the trust during his life time illegally’’. Be that as it may, 
however the allegations of the plaintiffs are undoubtedly very vague in this 
respect and, therefore, we will assume as Mr. Varadachari desires it to be as- 
sumed that there is no allegation that the plaintiffs were in possession of any 
part of the immoveable or moveable property of the trust. This is especially 
so, since in para. 12 in showing cause why they are entitled to sue in forma 
pauperis they have made a somewhat damaging statement that they do not 
possess any assets of the trust with them and that they have nothing with 
them belonging to the trust. The question is whether even so and upon the 
plain ‘allegations the plaintiffs could not have sued the defendants in the suit 
for return of the temple property. 

It is an important circumstance that the plaintiffs were recognised as trustees 
not only by the Assistant Charity Commissioner but in appeal by the Charity 
Commissioner and by the Assistant Judge. It has also been so found upon the 
evidence by the trial Court. We have already shown that the Charity Commis- 
sioner found that upon the evidence before him he could not come to the con- 
clusion as to who were the de jure trustees, that is to say who-were legally en- 
titled to the trust property. What he found was that there were various 
persons who had acted as trustees at various times, not because they were. ap- 
pointed according to rule or custom but because they were actually present on 
the scene and in some way or the other associated with the management of the 
temple. Therefore, he observed that they were no better and no worse than 
de facto trustees. 

Now, whatever were the reasons which impelled the findings of the Charity 
Commissioner, what the law required him to find is laid down by s. 19 of the 
Bombay Public Trusts Act. Clause (tv) of s. 19 requires him to find inter alia 
‘the names and addresses of the trustees and manager of such trust’’. It was 
that enquiry and that alone which the Assistant Charity Commissioner and in 
appeal the Charity Commissioner were enjoined to make. In arriving at that 
finding, they discussed the evidence and found that there was no evidence of de 
gure title but only of de facto possession. However, all the authorities held that 
it was sufficient upon the basis of de facto position to hold that these persons must 
be trustees. The proper conclusion, therefore, which the Charity Commissioner as 


well ag the Assistant Judge reached and indeed could in law at all reach, was that 
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the plaintiffs were the trustees. Whatever else they may have said in reaching 
that finding was, in our opinion, merely by way of reasons given for that finding. 
Tt is the finding of the authorities that will operate and not the reasons. 

We may also point out that so far as the Bombay Publie Trusts Act is con- 
cerned, there is a special meaning attached to the word ‘‘trustee’’ and not the 
meaning which the Trusts Act gives or which is attached to it in common 
parlance. ‘‘Trustee’’ is defined in s. 2(/8) to mean ‘‘a person in whom either 
alone or in association with other persons, the trust property is vested and 
includes a manager”. The word ‘‘vested’’ may be noticed. The definition 
does not say in whom the trust property is legally vested, but merely that it is 
vested for the time being, that is to say, persons who would be legally in 
possession thereof as against having title thereto. But apart from that the 
definition includes ‘‘a manager’’. In other words, a person who is a manager 
or is somehow connected with the management of the trust is himself the trustee. 
In view of this artificial definition of the word ‘‘trustee’’ in the Bombay Public 
Trusts Act we can see nothing wrong in the finding of the Charity Commis- 
sioner and of the Assistant Judge that the plaintiffs were trustees. 

Mr. Varadachari sought to meet this argument by further pointing to the 
definition of ‘‘manager’’ in s. 2(8) of the Act where ‘‘manager’’ is defined as 
meaning ‘‘any person (other than a trustee) who for the time being either alone 
or in association with some other person or persons administers the trust pro- 
perty of any public trust and includes...’’ (with the rest of the definition we 
are not here concerned). What Mr. Varadachari has emphasised is the ex- 
pression ‘‘for the time being’’. He urges that if the plaintiffs were trustees 
because of the definition in s. 2(18) which includes ‘‘a manager’ ’, then ‘‘mana- 
ger’’ means any person who for the time being is in possession of irust property 
and that would show that the plaintiffs were in no better position.than being 
merely temporary custodians of the property, that is to say no better and no 
worse than de facto trustees, with the result that the position would still 
remain the same even having regard to the definitions in ss. 2(J8) 
and 2(8). In the first place we must point out that the expression ‘‘for the 
time being’’ cannot be read isolated from its context and the expression as 
used in s. 2(8) is ‘‘who for the time being either alone or in association with 
some other person or persons administers the trust property of any public 
trust’’. The Charity Commissioner found that the plaintiffs were at some time 
or another connected with the administration or management of the trust pro- 
perty. Therefore, they would be trustees. But apart from all this, the defini- 
tion in s. 2(/8) says that a trustee is a person in whom the trust property is 
vested. A person may not be in possession of trust property and yet the pro- 
perty may be vested in him. Since the plaintiffs have been declared as the 
trustees under s. 19(iv) of the Act the trust properties would vest in them, 
though they may be temporarily out of possession. To that extent, therefore, 
they would be entitled to sue for the possession of the said properties. 

We are also in agreement with the trial Judge when he holds that even a 
de facto trustee can sue for the possession of the trust properties from persons 
who have no right, title or interest thereto. Mr. Varadachari relied upon a 
decision of the Madras High Court in Sankaranarayanan v. S. P. Temple.’ 
The facts of that case are not very clear from the judgment of Chief Justice 
Rajamannar or of Mr. Justice Vishwanatha Sastri. It appears that the plain- 
tif Devasthanam’s right in that case was mainly based upon a consent decree, 
the effect of which was in doubt, but the learned Chief Justice observed that 
it was not necessary to advert in detail to the terms of the razinama, because 
the subordinate Judge had not gone into the merits of the plaintiff’s case and 
the plaintiff had pleaded an alternative basis for its claim, namely that ‘‘even 
though the compromise deeree did not confer any title on it, the plaintiff 
Devasthanam was entitled to file the suit as a de facto trustee”. The decision 
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on that contention was that the plaintiff would be entitled to maintain the suit 
if the plaintiff could prove that it was in possession and management of the 
temple and its other properties and, therefore, was its de facto trustee (vide 
para. 11 of the judgment of Chief Justice Rajamanpar). Mr. Varadachari, 
therefore, strongly relied upon this decision to urge that in order that a person 
may be a de facto trustee and be entitled to maintain a suit for possession of 
trust properties, he must be in possession and management of the temple and its 
properties. No doubt upon the particular facts of that case the Full Bench 
held that that ought to be found before the plaintiff could sue, but if one turns 
to the body of the judgment one finds that the view which the Full Bench 
accepted was that it was not necessary that there must be any title inherent 
in a trustee before he can sue. In fact at page 722, Chief Justice Rajamannar 
prefaced his whole judgment with the remark ‘‘It will be seen from an exami- 
nation of some of the decided cases that the right of a person other than a 
de jure trustee to maintain a suit for possession of trust properties cannot be 
decided in the abstract and depends upon the facts of each case’. On the 
same page Chief Justice Rajamannar referred to the decision in Appasami v. 
Ramu Tevar,'! and to the view of Ramesam J. with approval. That view was: ‘‘It 
has been held in several cases that a de facto trustee can maintain a suit to 
recover trust properties...a de facto manager of a trust should be allowed to 
maintain a suit which is for the benefit of the trust in spite of some defect in 
hig title as trustee’. The learned Chief Justice has stated in the earlier passage 
in para. 6 that a de facto trustee could maintain a suit to recover properties be- 
longing to the idol or the institution, on behalf of the idol or institution ‘‘pro- 
vided that such a person was able to prove that he was in exclusive possession 
of the office of manager or head of the institution, though he may not be able 
to establish his legal title to it’’ (the italics are ours). In para. 10 the learned 
Chief Justice stated the reason behind the rule and he said: 


“The rationale of the rule permitting a ‘de facto trustee’ in possession and management 
of a temple or a mutt to bring a suit for the recovery of properties belonging to the institu- 
tion and to take such other action as may be necessary in the interests of the trust can be 
stated thus in the words of Wadsworth J. in Subramania v Srinivasa Raol?, 

‘It is the duty of the Court to protect trust property from misappropriation and diver- 
sion from the objects to which it was dedicated. When trust property is without a legal 
guardian owing to any defects in the machinery for the appointment of a trustee or owing to 
the unwillingness of the legal trustee to act, it would be a monstrous thing if any honest person 
recognised as being in charge of the institution and actively controlling its affairs in the inte- 
rests of the trast should not be entitled, in the absence of any one with a better title, to 
take those actions which are necessary to safeguard the objects of the trust”. 

If that is the principle on the basis of which de facto trustees are allowed to 
gue we can see no reason whatever why the plaintiffs in the present suit should not 
be allowed to sue. We may emphasise here the words of Wadsworth J. from the 
passage quoted above, ‘‘in the absence of any one with a better title’. It is 
vlear that so far as the defendants are concerned, they have no right, title or 
interest. The trial Judge has held them to be trespassers—a finding with which 
we entirely agree. As between the plaintiffs and the defendants it is the plain- 
tiffs who at least have a right as de facto trustees and in the words of Wads- 
worth J. it would be a monstrous thing if such persons recognised as being in 
charge of the trust property should not be entitled, in the absence of any one 
with a better title, to take those actions which are necessary to safeguard the 
objects of the trust. 


Another decision relied upon was Harilal Ranchhod v. Gordhan Keshav.'% 
That, however, was a case where a Separated uncle of a Hindu minor who had 
never acted as a guardian of the minor was held not entitled as a guardian 
de facto to sell property on behalf of the minor. In the first place that is not 
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a case pertaining to a trust or trust property and in the second place in that 
ease the person who claimed to be de facto. guardian had absolutely no connec- 
tion whatever with the property of the ‘minor prior to the time when he claimed 
to sell it. Therefore, it was held that he could not be a de facto guardian. That 
is not the position here. The plaintiffs were found to have had connection 
with the management of the trust properties for a considerable time. The case 
in Harilal Ranchhod v. Gordhan Keshav can have no application here. 


The other case referred to by Mr. Varadachari was Chinna Alagumperwmal 
Karayalar v. Vinayagathammal.'4 That was also a case where a person claim- 
ed to be a de facto guardian of a minor. But it was held in that case that he 
could not be such a guardian because the evidence showed that there was only 
one fugitive or isolated act with regard to the minor’s property which connected 
him with it and that was not sufficient to make him a de facto guardian. In 
the present case the plaintiffs have been found to have been associated with the 
temple properties for a long time and not merely by an isolated or fugitive act. 
The case is, therefore, distinguishable. 


We cannot omit to mention here that the plaintiffs in the present suit who have 
been recognised as de facto trustees have sued for the possession of immoveable 
and moveable properties of the trust in order to safeguard the trust properties 
in the hands of persons who have no right, title or interest thereto. If the 
plaintiffs’ suit were to be thrown out upon a preliminary objection such as 
this that they have no right to sue because they are merely de facto trustees 
and out of possession, then the trust properties would remain in the hands of 
persons who have been adjudged complete trespassers. That such a position 
should never be allowed to be brought about has been impressed upon Courts 
by the Supreme Court in Vikrama Das v. Daulat Ram,'> where the general rule 
in matters of this kind was stated thus (p. 390): 


«the ordinary rule that persons without title and who are mere intermeddlera cannot 

sue as of right ia clear, But where public trusts are concerned, courts have a duty to see 
that their interests and the interests of those for whose benefit they exist are safeguarded. 
Therefore, courts must possess the power to sustain proper proceedings by them in appropriate 
cases and grant relief in the interests of and for the express benefit of the trust imposing - 
such conditions as may be called for”. 
We think that this is pre-eminently a case where the principle laid down by the 
Supreme Court should be made to apply. In our opinion, the plaintiffs, even 
though they are found to be de facto trustees, were in the circumstances of the 
case entitled to bring the present suit to recover the properties of the Shri Laxmi- 
narayan Bhagwan Mandir from the hands of the defendants who have no right, 
title or interest thereto. Thus both the contentions upon which the defendants 
claim that the plaintiffs’ suit should be thrown out fail. 


In the result we affirm the judgment and decree of the trial Court and dismiss 
the First Appeal No. 573 of 1963. 


[The rest of the judgment is not material to this report.]} 
Appeal dismissed. 
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Before Mr. Justice Abhyankar and Mr, Justice Palekar, 


VILLAGE PANCHAYAT, DHARNA WADHONA BUZRUK 
Vv. à 
COMMISSIONER, NAGPUR DIVISION.* 


Bombay Village Panchayats Act (Bom, III of 1959), Secs.4(2), 160—Action under 3,4(2) whether 
can be taken without consulting Panchayat—Power exercised by delegate of State Government 
under s, 4(2) whether justiciable. 

When any action is proposed to be taken under s, 4(2) of the Bombay Village Panchayats 
Aot, 1958, the members who constitute the Panchayat and are affected by the action have 
a right to be consulted. Consulting the Panchayat does not mean consulting office bearers 
or any selected representative, but the Panchayat as a whole comprising of totality of its 
membership. If that is not done, then action taken under 6.4(2) of the Aot is liable to be 
struck down as an exercise of power without duecompliance with the requirement of the 
section itself. The Panchayat concerned which ought to be consulted is the Panchayat 
as constituted on the date the decision is required to be taken by the State Government, 

The mere statement in the notification issued under s.4(2) of the Act that the power is 
exercised after consultation with the Panchayat concerned, will be no answer to the charge 
that the requirement of the section is not complied with when there is a specific averment 
that no such consultation had taken place. | 

The power exercised by the Commissioner under s.4(2) of the Aot which hag been dele- 
gated to him by the State Government, is not an exercise of an administrative power and. 
is, therefore, justiciable. 


Radeshyam v. State of M.P., distinguished. 
Tue facts appear in the judgment. 


8. G. Kukday, for the petitioners. 

8. M. Hajarnavis and P. G. Palshikar, for respondent No. 2. 

C. 8. Dharmadhikari and C. G. Mudholkar, for respondent No. 5. 
D. L. Jayawant, for respondent No. 4. 


ABHYANKAR J. This petition under arts. 226 and 227 of the Constitution 
raises an interesting question of the interpretation of s. 4 of the Bombay Vil- 
lage Panchayats Act, 1958. 


Petitioner No. 1 is a villlage panchayat of the local area of iga Dharna 
and Wadhona Buzruk, while petitioners Nos. 1 (a) to 5 are some of the mem- 
‘bers of this Village Panchayat. They have challenged the validity of a noti- 
fication No. C-27102-1686-VPT-64, published in the Maharashtra Government 
Gazette, dated December 2, 1965, in Para-1-A of the Nagpur Supplement, page 
619. The relevant notification is as follows: 


No, C-27102-1686-VPT-V-64,—In exercise of the powers conferred by sub-section (2) of 
section 4 of the Bombay Village Panchayats Act 1958 (Bom. III of 1959), read with Govern- 
ment Notification Local Self-Government and Public Health Department, No. VPS8-2459-P, 
dated the 25th May 1959, and after consultation with the Standing Committee of the Yeotmal- 
zilla Parishad and the Village Panchayats of (1) Wagada, (2) Dharna and (3) Sakhi Bk. in 
Pandharkaoda Panchayat Samiti in Kelapur Taluka of the Yeotmal district, I, M. N. Desai, 
Commissioner, Nagpur Division, Nagpur, with effect from the date of publication of this noti- 
fication in the official Gazette, hereby exclude from the villages shown in column (3) of the 
following table, the local area comprising the villages shown in column (4) of the table for 
establishment of separate Village Panchayats :— 


* Decided, September 13, 1966. Special Civil 1 [1959] A.I.R. 8.C, 107, Pom 
Application No, 1794 of 1965, . i . 
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TABLE 
Villages to Name of i 
Name of be excluded Village 
Serial Group Jurisdiction from the Panchayat 
No, Village over villages Group Serial to be Jurig- 
Panchayat Village No, established / diction 
Panchayat reconstituted 
(1) (2) (3) (4) (6) (6) (7) 
x x x x x R x x 
2, Dharna 1. Dharna r 3 Dharna 1 Dharna 
2. Wadhona Bk. Wadhona Bk. 
x x x. x x x x” 





The notification purports to have been issued under s. 4(2) of the Bombay 
Village Panchayats Act, 1958. The grievance of the petitioners is that they 
have not been consulted before the issue of the notification as required by the 
provisions of s. 4 and, therefore the notification is bad. 


Under the Bombay Village Panchayats Act, power is given to the State Gov- 
ernment to constitute a panchayat for every village. Under s. 2(2¢) of the 
Act, a ‘‘village’’ is defined as ‘‘any local area declared to be a village under 
section 4 or deemed to be a village.’ Under s. 4(/) of the Act, the State 
Government is empowered to declare any local area comprising a revenue vil- 
lage or a group of revenue villages or hamlets forming part of a revenue 
village, or other such administrative unit or part thereof, to be a village. Thus, 
under the statutory definition of a village, area comprising more than two 
revenue villages can form a unit as a village panchayat under the Act. Such 
a village panchayat was constituted for the two villages of Dharna and Wa- 
dhona Buzruk, combined under one unit of administration as a village panchayat. 

In 1961, to be precise, on July 18, 1961, the then members of the Village 
Panchayat: of Dharna-Wadhona Bk. passed a resolution, which has been re- 
produced by the petitioners as Annexure A, tesolving that in view of the de- 
mand of the villagers of Wadhona Bk, Wadhona Bk. village may be made 
separate and accordingly a request was made by the Village Panchayat to the 
State Government. In other words, by this resolution, petitioner No. 1, the 
Village Panchayat recommended to the State Government that villages Dharna 
and Wadhona Bk. should have separate village panchayats. 


Fresh elections seem to have taken place when a new body came into office in 
1962. On July 29, 1968, the Village Panchayat passed a unanimous resolution 
expressing an opinion exactly contrary to that expressed by their resolution of 
1961. By this resolution, the Panchayat resolved that it was the desire of 
villagers of both the villages, i.e. Dharna and Wadhona Bk., that they should 
continue to form one village panchayat and it was resolved that this decision 
should be brought to the notice of the Government. A similar resolution was 
also passed subsequently on December 7, 1964, of which Annexure C is a copy. 

The petitioners’ grievance is that inspite of these later resolutions, respon- 
dent No. 1, i.e. the Commissioner of Nagpur Division, had issued the notifi- 
cation reproduced above but without consulting either petitioner No. 1 the 
Village Panchayat or any of its members, who are affected by the notification. 

The petition is contested pricipally by respondent No. 2, i.e. the Zilla Pari- 
shad, Yeotmal, representing its Standing Committee. They have filed a return 
in this case, and the learned Additional Government Pleader supported the 
action of respondent No. 1 on their behalf. A return is also filed on behalf of 
respondent No. 5, who is a member of the Village Panchayat. Respondent No. 
4 has supported the cause of the petitioners while respondent No. 5, who is also 
a member, has opposed the petition. It may be noted at this stage that res- 
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pondent No. 1 has not filed any return nor any appearance is entered on behalf 
of respondent No. 1. 


In supporting the action of respondent No. 1, respondents Nos.2 and 5 contend 
that there was no occasion, nor any necessity, for a fresh consultation with any 
of the petitioners inasmuch as the resolution of 1961 had already accepted the 
desirability of splitting up of the two villages into two separate units as pan- 
chayats and there being no contrary indication before the authorities, the action 
taken by respondent No. 1 is not open to challenge on any ground. The Stand- 
ing Committee of the Zilla Parishad, respondent No. 2, was consulted by res- 
pondent No. 1, and they have accepted the desirability of splitting up of the 
two villages into two separate panchayats inasmuch as the villagers of Wadhona 
Bk, desired a change in their status. 

It is further urged on behalf of the contesting respondents that 
at no stage petitioner No. 1 or any of the other members, who are now 
making a grievance, brought to the notice of respondent No. 1 that 
they did not desire the Splitting up of the two villages into two sepa- 
rate panchayats and if respondent No. 1 acted on the basis of the resolu- 
tion of 1961, that would be adequate compliance with the provisions of s. 4(2) 
of the Bombay Village Panchayats Act. In this connection, it is pointed out 
that respondent No 1 must be presumed to be aware of the resolution of 1961, 
because, under rule 40 of the Rules framed for regulating the meetings of the 
village panchayats under the Bombay Village Panchayats Act, a copy of the 
proceeding had to be submitted to the Chairman of the District Village Pan- 
chayat Mandal within seven days of the meeting. A presumption would, there- 
fore, arise that a copy of the resolution of 1961 must have been submitted to 
the District Village Panchayat Mandal as required by the rules. Under the - 
Bombay Village Panchayats Act a District Village Panchayat Mandal was to 
be constituted under s. 134 of the Act. There being a presumption of official 
acts being done properly and regularly, if such a resolution had been forwarded 
to the District Village Panchayat Mandal, that resolution would, in its turn, 
form part of the record of the Zilla Parishad. There is a reference to this 
resolution in the proceedings before the Standing Committee when the Stand- 
ing Committee was consulted by respondent No. 1 with regard to the proposal 
for reconstitution of the Panchayats. In this manner respondent No. 1 being 
made aware of the opinion of the Panchayat as reflected in its resolution of 
1961, there was neither any necessity nor occasion for a further consultation 
and, in absence of any complaint to the contrary, the exercise of power by 
respondent No. 1 cannot be challenged. It is further submitted that the scheme 
of the Village Panchayats Act is that every village should have its own pan- 
chayat. In pursuance of this objective, steps are being taken to give a separate 
panchayat for each village as a unit of village administration and, in the 
course of implementation of this policy, if action is taken by respondent No. 1 
in this case, it cannot be seriously objected to. It is claimed that the decision 
is an administrative decision and is not open to challenge nor justiciable in 
these proceedings under art. 226 or 227 of the Constitution. Support is claimed 
for this latter contention from a décision of the Supreme Court in Radeshyam 
v. State of M.P.' 

After hearing the contesting respondents, we have come to the conclusion 
that the objections are not well founded. It will be convenient to deal with 
the last objection to the jurisdiction of this Court. The power that is vested 
in the State Government and delegated to respondent No. 1 in this case under 
s. 4(2) of the Bombay Village Panchayats Act is not an exercise of an adminis- 
trative power. Respondent No. 1 is acting under a statute and is bound by 
the terms of the statute. We are unable to appreciate how in exercising the 
power under any provision of the statute, any question of policy, other than 
that laid down by the Legislature, is germane or claim protection from scrutiny. 


1 [1959] A.T.R, 8.0, 107, 
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If the exercise of the statutory power is shown to be in contravention of the 
provisions of the statute, persons affected by such exercise of the power are 
certainly entitled to invoke the jurisdiction of this Court. The matter which 
went before the Supreme Court was under s. 53-A of the C.P. & Berar Muni- 
cipalities Act, and, as far as we can see, what seems to have been decided is 
that, when power is vested in an authority to take a policy decision in respect 
of exercise of an administrative power, it is not vulnerable nor is it justiciable 
ordinarily by a writ of certiorari. We do not, therefore, think that the decision 
on which reliance is placed is of any assistance to the respondents. 

The consequences of action under s. 4(2) of the Bombay Village Panchayats 
Act are provided for in s. 160 of that Act. That section is as follows: 


“160. (1) Where any local area comprised within the limite of a village ceases to be a 
village and is declared as constituting two or more new villages by virtue of a notification under 
section 4, with effect from the date on which such notification is issued (hereinafter in this ` 
section referred to as ‘the said date’), the following consequences shall ensue, that is to say,— 

(a) the panchayat constituted in respect of such local ares. shall cease to exist and all the 
members of the panchayat shall vacate office ; 

(b) until panchayats are constituted for the new villages, the State Government shall 
appoint an administrator or administrators to exercise the powers and perform the functions 
of the panchayat for each of the new villages ; 

(0) the unexpended balance of the village fund and all the property (including arrears of 
rates, taxes and fees) belonging to such panchayat shall vest in the new panchayat in such 
proportion and in such manner as the State Government may direct ; 

(d) the officers and servants of such panchayat shall be allocated by the State Govern- 
ment to the new panchayats in such manner as the State Government may direct ; 

(e) subject to clauses (a) to (d) the provisions of section 159 shall mutatis mutandis apply 
to the administrator or administrators of the new panchayats and their members. 

(2) Within one year of the said date the panchayats for the new villages shall be con- 
stituted in accordance with the provisions of this Act. 

(3) If any difficulty arises in giving effect to the provisions of section 159 or this section, 
the State Government may, by order, as the occasion may require, do anything which appears 
to it to be necessary to remove the difficulty.” 

It will be seen that one of the effects of a decision to reconstitute or making 
a declaration under s. 4 is that a panchayat previously functioning as consti- 
tuted prior to the action taken under s 4, ceases to exist and a further effect of 
such notification is that all the members of that panchayat vacate office auto- 
matically. . Thus, a notification under s. 4(2) of the Bombay Village Pancha- 
yats Act has a two-fold effect; Firstly, the ex-panchayat in respect of which 
a notification is issued ceases to exist as a legal entity. The second and more 
serious effect is that the members constituting that panchayat automatically 
vacate office. The notification thus affects the status of the members as repre- 
senting their wards in the local body. It is precisely for this reason, in our 
opinion, that the Legislature has made advisedly a provision in sub-s. (2) of 
s. 4 for consulting the panchayat concerned before action is taken under s. 4(2) 
of the Bombay Village Panchayats Act. 

There is a specific averment in para. 5 of the petition that the Panchayat 
was not consulted nor was it granted a hearing to place its point of view 
before the notification was issued. This allegation raises a question of fact, 
viz, whether, in fact, petitioner No. 1 the panchayat was or was not consulted 
by respondent No. 1. The only party which could have made any statement 
in reply to this averment would be, with propriety, respondent No. 1. It is 
respondent No. 1 who is required by law to consult the Village Panchayat, and 
we are constrained to observe that, in absence of any return being filed or 
any appearance being entered on behalf of respondent No. 1, it ig not possible 
to hold that this allegation has been refuted as required by law. It is true 
that respondent No. 2 has denied this allegation. But respondent No.2 is not 
an authority which would have any direct knowledge about the fact of consul- 
tation by respondent No. 1 with petitioner No. 1, the Panchayat. The alter- 
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native argument that the resolution passed by petitioner No. 1 in 1961 and a 
knowledge of that resolution would be adequate compliance with the require- 
ments of sub-s. (2) of s. 4 is also not tenable. Section 4(2) speaks of consul- 
tation with ‘‘the panchayat concerned.” The panchayat concerned will not 
only mean the panchayat with respect to which the action is proposed to be 
taken but the panchayat as constituted at the time when consultation has to be 
made. It is true that the Village Panchayat constituted under the Act is a 
legal personality or entity and is having a perpetual seal and succession. But 
it is well-known that the complexion of the panchayat will change from time 
to time and especially when new bodies come in. There is nothing like un- 
alternability of decisions of the deliberative body like panchayat constituted as 
a corporation. It will be, therefore, difficult to uphold the contention that, 
because of the resolution of 1961, the Panchayat was bound by the resolution 
for all time to come. We pnt it to the learned counsel for respondent No. 2 
whether a resolution of a prior date could be operative and held good against 
the Panchayat for all time to come. The resolution may be good in the light 
and context of circumstances then prevailing. But, if there is nothing in law 
preventing the Panchayat from coming to a contrary or different conclusion, 
then we fail to see why respondent No. 1 was not liable to consult the Pancha- 
yat when action was actually proposed to be taken, i.e. when the notification 
in dispute was about to be issued or action was initiated for issuing of such a 
notification. ho, ri 

We are also not satisfied that there is any reliable evidence on record to 
presume that the resolution of 1961 passed by petitioner No. 1 was within the 
cognizance of respondent No. 1. The process of reasoning by which such an 
argument is pressed before us is as follows: The resolution passed in 1961 
must, in the ordinary circumstances and in compliance with the rules of meet- 
ings then prevailing, have been forwarded to the District Village Panchayat 
Mandal. The District Village Panchayat Mandals, which were functioning 
under s. 134 of the Panchayat Act, were abrogated as a result of the Maha- 
- rashtra Zila Parishads Act which came into force on May 1, 1962. Zilla Pari- 
shad is the succeeding district unit of local administration and should be taken 
as a successor of the District Village Panchayat Mandal under s. 134 of the 
Bombay Village Panchayats Act. If the records of the District Village Pan- 
chayat Mandal could properly be sent and might have been sent along with 
the resolution of the Panchayat which must have been sent through the Pan- 
chayat Mandal to the Zilla Parishad, the Zilla Parishad would have access to 
such resolution. Support is sought for this submission on the basis of reference 
to this resolution passed by petitioner No. 1, in the proceedings of the Stand- 
ing Committee of the Zilla Parishad (respondent No. 2), which assented to the 
change proposed by respondent No. 1. Respondent No. 2 has not filed a copy 
of those proceedings before us. But even assuming that there is a reférence 
to. the resolution of 1961 passed by petitioner No. 1 Panchayat agreeing to 
split up the two villages, we fail to see how a mere reference to that resolution 
is a substitute of the requirement of consultation with the Panchayat by res- 
pondent No 1 when he proposed to take action under s. 4(2) of the Act. 

The Panchayat concerned which ought to be consulted is the Panchayat as 
constituted on the date the decision is required to be taken by respondent No. 1. 
Under g. 9 of the Bombay Village ‘Panchayats Act, the Panchayat is made a 
corporate body; but under s. 10 what shall comprise or consist of the panchayat 
is provided, and under s. 10(7)(a) a panchayat shall consist of such number 
of members as the Collector may determine. So all members of the panchayat 
are a vital and integral part of the panchayat itself When any action is pro- 
posed to be taken under s. 4(2), it has its impact on the status of the members 
constituting the panchayat. If for nothing else, at least in obedience to the 
well accepted principles of natural justice, the members, who constitute the 
panchayat and are affected by the action, have a right to be consulted. Con- 
sulting the panchayat does not mean consulting office bearers or any selected 
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representative, but the panchayat as a whole comprising of totality of its 
membership. An opportunity must, therefore, be given to all the members 
comprised in the panchayat to express their opinion with respect to the pro- 
posal initiated by respondent No. 1 under s. 4(2) of the Bombay- Village Pan- 
chayats Act. If that has not been done and we must observe in this case that, 
that is not complied with in this case, then an action taken under s. 4(2) is 
liable to be struck down as an exercise of power without compliance with the 
requirement of the section itself. 

Even in absence of a provision like s. 4(2) regarding consultation, one should 
have thought that in exercise of a power under the Act, the authority exer- 
cising the power would normally consult the persons affected by the exercise 
of such power. This principle is a salutary principle in dealing with repre- 
sentative institutions and that has been recognized by the Legislature in the 
provision it made in s. 4(2). The requirement of this important provision, 
therefore, cannot be either ignored or whittled down by following a circuitous 
procedure. In the instant case, it is not even averred by the authority con- 
cerned, that such a procedure was followed. The mere statement in the noti- 
fication that the power is exercised after consultation with the Panchayat con- 
cerned, will be no answer to the charge when there is a specific averment that 
no such consultation had taken. From the facts disclosed on record also, it 
does not appear that respondent No. 1 independently, at any time, gave an 
opportunity to petitioner No. 1 and its members constituting the Panchayat 
to say what they wanted with respect to the proposal for splitting up the two 
villages. In view of the serious lacuna in the exercise of the power, it must 
be held that the, notification concerning these villages is not validly issued 
and is ineffective. We accordingly quash that notification, so far as it affects 
Village Panchayat of local area of Dharna and Wadhona Bk. 

The petition is allowed. In the circumstances, the petitioners will be entitled 
to costs from respondent No. 2. The consequences of the quashing of the 
notification will follow in due course. 

Petition allowed. 


[NAGPUR BENOH] 


Before Mr. Justices Abhyankar and Mr. Justice Palekar, 
RANI ANNAPURNABAI v. COURT OF WARDS, NAGPUR.* 

Central Provinces Court of Wards Act (XXIV of 1890), Secs, 2(a), 26, 27, 30, 31, 28, 29, 84— 
Person claiming interest in property of dectased Government ward—Property retained under 
superintendence of Court of Warde— Whether such person becomes Government ward, 

A person who claims interest in the property of a deceased Government ward as his heir 
and which property is retained under the superintendence of the Court of Wards under 
the Central Provinces Court of Wards Act, 1890, does not automatically become-a Govern- 
ment ward within the meaning s. 2(a) of the Act by the mere fact that the property con- 
tinues to be managed by the Court of Wards. 

Gulabsingh v. Raja Gokuldas! and Thakur Himachal Singh v. Kuar Pratap Singh Lodhi, 
referred to.’ 


Tre facts are stated in the judgment. 


B. R. Mandlekar and S. V. Padhye, for the appellant. 

8. P. Deshpande, for respondent No. 1. 

N. K. Diwan, for respondents Nos. 2 and 3. 

N. B. Mahajan, for respondent No. 5. 

“Decided, October 27, 1966. First Appeal Nagpur, in Civil Suit No. 16 of 1961. 


No. 97 of 1963, against the decision of N. 8. 1 (908) 8 N.L.R. 117. 
Deshpande, Civil Judge, Senior Division at 2 (1905) 1 N.L.R, 97. 


/ 
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ÅBHYANKAR J. The appellant, the original plaintiff —Rani Annapurnabai— 
is widow of Raje Bahadur Raghuji Rao Bhonsle. In this appeal, she has chal- 
lenged the dismissal of her suit by the Civil Judge, Senior Division, Nagpur, 
on the ground that the suit was filed in violation of the provisions of ss. 27 and 
30 of the Central Provinces Court of Wards Act, i.e. Act No. XXIV of 1890 
(hereinafter referred to as the Court of Wards Act). 

Certain facts leading to this litigation may be stated to appreciate the rival 
contentions between the parties. 

In para. 1 of the plaint (exh. 1), the appellant has given a genealogical table 
of the family of the late Shri Raje Bahadur Raghuji Rao Bhonsle. The genea- 
logy is.as follows: 








Rani Gojara Bai = Raje Bahadur ReghujiRao = Rani Aannapurna Bai 
| | (plaintiff) 
| | 

Raje Bahadur Fatesingh Rao Kunwar Jaisingh’ Rao 
(defendant No, 2), (defendant No. &) 

Kunwar Ajitaingh Kunwar Laxmanrao 

(defendant No. 3) , (defendant No. 4) 


The late Shri Raje Bahadur Raghujirao belonged to the Bhonsla family of 
ex-rulers of Nagpur and is governed by the Mitakshara School of Hindu law in 
respect of their joint family property The late Shri Raje Bahadur Raghuji 
Rao applied under s. 6 of the Court of Wards Act that his whole estate should 
be taken over by the Court of Wards. The then Government of the Central Pro- 
vinces and Berar indicated that .his property would be taken’ under manage- 
ment on certain conditions. The Raje Bahadur Raghuji Rao then wrote a 
letter on January 11, 1926, to the Commissioner, Nagpur Division, agreeing to 
the Government proposal. Thereafter, on February 12, 1925, the Governor 
in Council for the State Government issued a notification notifying that the 
Court of Wards will assume superintendence of the property belonging to the 
Raje Bahadur Raghuji Rao Bhonsle, Kunwar Fattesingh Rao Bhonsle and Kun- 
war Jaisingh Rao Bhonslé. Since then the property of the late Shri Raje 
Bahadur Raghuji Rao has been under the superintendence of the Court of 
Wards. 

The extent of the property as shown in various schedules filed with the 
plaint appears to be considerable. On November 23, 1958, the late Shri Raje 
Bahadur Raghuji Rao purported to effect partition of the immoveable pro- 
perty of the joint family excluding immoveable property in the old Bombay 
State. This action seems to have been taken, as alleged in the plaint, in view 
of a notice given by Kunwar Jaisingh Rao in 1952 expressing his unequivocal 
intention to disrupt the joint family demanding partition and separate pos- 
session of his share in the estate. According to the averments in para. 5 of 
the plaint, all parties agreed to appoint Raje Pratapsingh Rao Bhonsle as 
arbitrator for making division of their joint family property, but that arbi- 
tration did not come through due to some developments. Plaint also alleges 
that some document was executed by late Shri Raje Bahadur Raghuji Rao on 
November 23, 1953, though it is styled as a will, but, in fact, was a partition. 

The plaint gives a long history of the family after the conquest of the 
Bhonsla Rule by the British with which we are not immediately concerned: 

Late Shri Raje Bahadur Raghuji Rao died on May 20, 1958, at Nagpur. 
Thereafter, the appellant served the defendants including the Court of Wards, 
Nagpur, with a notice under s. 26 of the Court of Wards Act, on or about 
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May 14, 1959. Thereafter the present suit was filed by the appellant in forma 
pauperis on September 18; 1959. The application to sue as a pauper seems 
to have been hotly contested; but ultimately, the trial Court granted permis- 
sion to the appellant to sue as a pauper and the application has been registered 
as Civil Suit No. 16 of 1961. 

On December 9, 1959, the Under-Secretary to the Government of Bombay, 
Revenue Department, sent a communication to the Commissioner, Nagpur Divi- 
sion. In this communication, the Government directed that under proviso to 
s. 34(1) of ‘the Civil Procedure Code’ Court of Wards Act, Government was 
pleased to accord sanction to the continuance of the superintendence of the 
Court of Wards, Nagpur over the estate of the late Shri Raje Raghuji Rao 
Bhonsle after his demise or May 20, 1958. He further directed that the estate 
should continue under the superintendence of the Court of Wards, Nagpur 
until the encumbrance over the estate is finally cleared, and it was added, ‘‘It 
is therefore not necessary to declare Shrimati Annapurnabai as a Govt. 
Ward.” There was an error in making a reference to ‘the Civil Procedure 
Code,’ in this communicaticn which was later on corrected as having a refer- 
ence to s. 84(1) of ‘‘the Court of Wards Act, 1899”. 

The plaintiff claims partition and separate possession of her property; firstly, 
on the basis of the partition already effected by late Shri Raje Bahadur Raghuji 
Rao in 1953 or, in the alternative, cn the basis of her claim as the widow of 
Raje Raghuji Rao in his joint family property. 

To this suit, appellant had impleaded, firstly, the Court of Wards through 
the Collector, Nagpur, then (2) Raje Bahadur Fattesingh Rao, (3) Kunwar 
Ajitsingh s/o Raje Bahadur Fattesingh Rao, (4) Kunwar Laxmanrao s/o Raje 
Bahadur Fattesingh Rao and (5) Jaisingh Rao, as five defendants. In the 
original cause title to the plaint, defendant No. 2 Fattesingh Rao or defendant ` 
No. 5 Jaisingh Rao were not shown as being sued through their guardian Court 
of Wards, but subsequently, an application has been made for amendment of 
the plaint by showing these two defendants and also defendants Nos. 3 and 4, 
if necessary, as being sued through the Court of Wards as their guardian, as 
required by s. 27 of the Court of Wards Act. It is an admitted position that 
the learned Judge of the trial Court has not passed any order on this appli- 
cation till the suit was disposed of as not tenable. 

On issue of summonses to the parties, the Court of Wards, as defendant No. 
1, filed what is styled as ‘‘application for striking the plaint off the file.” 
Defendants Nos. 2 to 4 have filed a written statement, but not on merits of 
the claim. The gist of the defence raised at that stage by defendants Nos. 1 .to 
4 is that the suit is not tenable at the instance of the plaintiff-appellant, be- 
cause the plaintiff is a ‘‘Government Ward’’ within the meaning of s. 2(a) 
of the Court of Wards Act. Then it is complained that the appellant failed 
to eemply with the provisions of ss. 27, 29 and 30 of the Court of Wards Act, 
and the failure is fatal to this suit. According to the defence, the estate of 
the Jate Shri Raje Bahadur Raghuji Rao as well as Raje Bahadur Fattesingh 
Rao and Jaisingh Rao is under the management of the Court of Wards and 
after the death of Raje Raghuji Rao, superintendence and management of 
the cstate is continued with the Court of Wards. On account of the continu- 
ance of superintendence over the entire estate, the plaintiff-appellant is also a 
Government Ward. As defendants Nos. 2 to 5, who are Government Wards, 
have been sued without being represented by statutory guardian, viz. the Court 
of Wards, the suit is not tenable. As the plaintiff has not obtained any autho- 
risation in writing from the Court of Wards to bring this suit, ‘the suit is un- 
tenable on that account also. Ultimately, thenefore, the Court of Wards prayed 
that the plaint be taken off the file and they may be given their costs. In 
addition to the provisions of as. 27 and 30, defendants Nos. 2 to 4 also raised 
the bar under s. 29 of the Court of Wards Act to the maintainability of the suit. 

The appellant filed a reply to these objections raised on behalf of the defen- 
dants in writing on August 22, 1961. The appellant denied that she is a Gov- 
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ernment ward, because there was no notification by the State Government de- 
elaring the appellant as the person disqualified to manage her property or 
ordering the Court of Wards to assume superintendence of her property. As 
regards the non-mention of the Court of Wards as guardian-ad-litem for de- 
fendants Nos. 2 to 5, the appellant admitted that the omission was through 
oversight and that she had made an application for permission to amend the 
plaint. The appellant denied that it was necessary for her to obtain authori- 
zation from the Court of Wards, because, according to the appellant, s. 30 
was not applicable to the appellant at all. The appellant specifically denied 
that, merely by reason of continuance of superintendence or management over 
‘the property with the Court of Wards, the plaintiff became a Government 
Ward. The appellant asserted her right to institute suits without Court of 
Wards being a next friend and without any order or authority from the Court 
of Wards to bring the suit. 

As issues raised in contest till then are based on several provisions of the 
Court of Wards Act, the learned Judge proceeded to determine the compe- 
tency of the suit on the basis of rival contentions. The learned Judge came 
to the conclusion that the plaintiff had no cause of action to the suit and the 
suit, as filed, violated the provisions of ss. 27 and 30 of the Court of Wards 
Act, because the suit was filed without the previous sanction of the Court of 
Wards—and by a ward, without next friend. The suit, as framed, was, there- 
fore, held to be not maintainable and on this ground the suit was dismissed. 
In para. 4 of the judgment, the learned Judge has given the reasons for his 
conclusion thus: 

“The expression ‘Government Ward’ has been defined in the C.P. Court of Wards Act as 
any person of whose property, or of whose person or property, the Court of Wards may, for the 
time being have the superintendence under this Act, It is conceded by Rani Annapurnabsi 
that the property of which she claims a share by partition is under the superintendence of the 
Court of Wards. This property as stated earlier belonged to her husband Raja Bahadur 
Raghuji Rao. Even during his lifetime the Court of Wards had taken over the superintendence 
of the property of his family. The Government sanctioned the continuance of the superin- 
tendence of the Court of Wards over the estate of Raje Bahadur Raghuji Rao Bhonsle after 
his demise on 20th May 1958 under section 34(1) proviso of the C.P. Court of Wards Act. 
The Government directed that the estate should continue to be under the superintendence of 
the Court of Wards, Nagpur, until the encumbrance over the estate is fully cleared. It is 
pointed out that in the memorandum under which the superintendence of the Court of Wards 
was continued it is stated that it is not necessary to declare Rani Annapurnabai as a Govern- 
ment Ward, This, however, does not necessarily show that Rani Annapurnabai is not a 
Government ward within the meaning of the O.P. Court of Wards Act, 1899, If under the 
law she is a Government Ward then no better purpose will be served by again declaring by the 
Government that she is a Government Ward. It is in this sense that it was stated in the me- 
morandum dated 9th December 1958 that it is not necessary to declare Rani Annapurnabai 
as a Government Ward. Her property is under the superintendence of the Court of Wards and, 
therefore, she is a Government Ward within the meaning of the C.P. Oourtof Wards Act, 1899...” 

The learned counsel for the appellant has challenged the view taken by the 
trial Court regarding the applicability of the several provisions of the Court 
of Wards Act to sustain the dismissal of her action. According to the appellant, 
she does not become a Government ward merely by reason of the fact that the 
Court of Wards has been permitted to retain and continue the superintend- 
ence over the property of her late husband Shri Raje Bahadur Raghuji Rao 
Bhonsle. The appellant claims an independent right of her own in the pro- 
perty, which was either joint family property or property of persons who were 
once members of the joint family, and that her right to claim her share in 
that property is in no way affected by the fact that the family property, for 
the time being, continues under the superintendence of the Court of Wards. 
If the appellant is not a Government Ward, there is no question of her being 
required to seek an authorisation by order in writing from the Court of Wards 
to enable her to file a suit; nor would any question of her suing by showing 
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the Court of Wards as the next friend or guardian-ad-litem, arise if the appel- 
lant cannot be treated as a Government ward. 

The learned counsel appearing for the contesting defendants, i.e. defendants 
Nos. 1 to 4, have, more or less, supported the reasoning by which the trial 
Court came to the conclusion that the suit was not maintainable. According 
to these respondents, the various provisions of the Court of Wards Act have 
to be taken into consideration in determining whether a person can be said 
to be a Government ward. The primary object, according to the respondents, 
for assuming superintendence over the estate of a person, is to save immove- 
able property of that person if the property has become unduly encumbered 
or if that person volunteers to place the property under the management of the’ 
Court of Wards under s. 6 of the Court of Wards Act. 

Section 2(c) of the Court of Wards Act which is a definition section, gives 
the definition of ‘‘landholder’’. So, unless a person is a landholder, according 
to the respondents, superintendence of his property cannot be taken over by 
the Court of Wards. In the definition of ‘‘landholder’’ are included a mal- 
guzar as defined in the C.P. Land-revenue Act, and the Zamindar of any 
Zamindari in a Scheduled district including a muafidar, jagirdar, ubaridar or 
other assignee of land revenue, or any person belonging to a class which the 
State Government has declared to belong to a class of members or landholders 
for the purposes of this Act. There is no dispute that the late Shri Raje 
Bahadur Raghuji Rao Bhonsle was a landholder within the meaning of this 
definition. He had himself volunteered to place his property under the superin- 
tendence of the Court of Wards under s. 6, and it is in exercise of powers 
under that section, read with s. 9, that the State Government accepted the 
proposal and placed his property under the management of the Court of Wards 
as far back as 1925. Now, s. 34(/) of the Court of Wards Act makes a provi- 
sion for withdrawal of superintendence or continuance of superintendence of 
the management of the Court of Wards under certain circumstances. Relying 
upon the first proviso to s. 34(/) of the Act, the learned counsel for the Court 
of Wards urged that on the death of late Shri Raje Bahadur Raghuji Rao, 
who was himself a Government ward, the Court of Wards decided, of course, 
with the previous sanction of the State Government, to retain his property 
under its superintendence, until the debts and liabilities are discharged. In 
this property the appellant claims a share as an heir. The appellant, therefore, 
cannot dispute —the argument runs—that the appellant is a person whose 
property is, for the time being, under the superintendence of the Court of 
Wards under the Court of Wards Act. The further argument is that the 
moment it is shown that the property of a person is under the management 
of the Court of Wards, that person becomes a Government ward. For this 
proposition, the respondents heavily lean on the definition of the expression 
t‘ Government ward’’ as given in s. 2(a) of the Act. If this contention of the 
respondents is correct, then there is no doubt that both under s. 27 and s. 30 
of the Act, the plaintiff having failed to sue through the statutory guardian, 
viz. the Court of Wards, and. also having failed to obtain authorization in 
writing by an order of the Court of Wards permitting the appellant to bring 
a suit, the suit itself and the frame of the suit would also become incompetent. 

Before we proceed to consider the rival contentions of the parties, it will 
Le useful to analyse the scheme of the Court of Wards Act which is under 
interpretation in this case. The Court of Wards Act is a consolidating and 
amending law relating to the Court of Wards. Section 2 of the Act gives 
certain definition of the expression used in the Act and that section is as 
follows : 

“2, In this Act, unless there is anything repugnant in the subject or context,— 

(a) the expression ‘Government ward’ means any person of whose property, or of whose 
person and property, the Court of Wards may, for the time being, have the superintendence 
under this Act: 

(Œ) ‘land’ includes the rights of a land-holder in respect of the land of which he is the 
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malguzar or zamindar or musfidar, jagirdar, ubaridar or other assignee of land revenue, or 
in which he is interested ; and 

(c) ‘land-holder’ means a malguzar as defined in the Central Provinces Land-revenue 
Act, 1881, and the Zamindar of any Zamindari in a Scheduled district, and includes a muafidar, 
jagirdar, ubaridar or other assignee of land-revenue, and any person not hereinbefore specified 
who is interested in land and belongs to a olass of which the State Government has declared 
the members to be land-holders for the purposes of this Act: 

Provided that a person who is a Government ward immediately before the vesting of his 
proprietary rights in the State under section 3 of the Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated Lands) Act, 1950, shall not merely for that reason cease 
to be a land holder for the purposes of this Act,” 


The Commissioner is constituted the Court of Wards for his area (s. 3), but 
now it is the Collector of the district. Then follows ss. 4 and 5. These sections 
are as follows: 


“4, The Court of Wards may, with the previous sanction of the State Government, 
assume the superintendence of the property of any land-holder owning land within the local 
limits of its jurisdiction who is disqualified to manage his property. 

5. (1) The following persons shall, for the purposes of section 4, be deomed to be dis- 
qualified to manage their own property, namely :-— 

(a) minors; 

(b) persons adjudged by a competent Civil Court to be of unsound mind and incapable 
of managing their affairs ; 

(c) persons not being zamindars of zaminderis ine Scheduled district, declared by the 
District Judge on the applications of the Deputy Commissioner of the district in which any part 
of the property of such persons is situated and after such judicial enquiry ashe thinks necessary, 
to be incapable of managing or unfitted to manage their own property owing to their having 
entered upon a course of wasteful extravagance likely to dissipate their property ; 

(d) persons declared by the State Government to be incapable of managing their property 
owing to — 

(i) any physical or mental defect or infirmity ; 

(tt) their having been convicted of non-bailable offence and being unfitted by vice or bad 
character ; 

(iit) their being females ; and 

(e) Zamindars of Zamindaris in a Scheduled district declared by the State Government to 
be incapable of managing or unfitted to manage their own property owing to — 

($) their having entered upon a course of wasteful extravagance ; or 

(ii) their failure without sufficient reason to discharge the debts and liabilities due by them : 

Provided that no such declaration shall be made unless the State Government is satisfied : 

(a) that the aggregate annual interest payable at the contractual rate on the debts and 
liabilities due by the zamindar exceeds one-third of the average annual profita of the preceding 
five years; and 

(b) that such extravagance or such failure to discharge the said debts and liabilities is 
likely to lead to the dissipation of property. 

(2) No declaration under clause (e) of sub-section (7) shall be made until the zamindar 
has been furnished with a detailed statement of the grounds on which it is proposed to disqualify 
him and has had'an opportunity of showing cause why such declaration should not be made, 

(3) No appeal shall lie against any declaration made by the District Judge under clause (0) 
of sub-section (1), 

(4) No suit shall be brought in any’ Civil Court in respect of any declaration made by 
the State Government under clause (d) or clause (e) of sub-section (3).” 

It will be seen that the power to assume superintendence of the property of 
any landholder vests in the Court of Wards compulsorily only in those cases 
where the landholder is disqualified to manage his property. As to who shall 
be considered persons deemed to be disqualified to manage their own property 
is elaborately provided in s. 5. Thus, minors or persons adjudged by Court 
to be of unsound mind and incapable of managing their affairs, or certain 
classes of Zamindars who are judicially declared to be incapable of managing 
or unfit to manage their own property owing to the fact that they entered 
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upon a course of wasteful extravagance likely to dissipate their property, or 
persons declared by the State Government to be incapable of managing their 
property owing to physical or mental defect or infirmity or because of their 
having been convicted of non-bailable offence and being unfitted by vice or 
bad character, are included in the class of persons’ liable to be considered 
disqualified to manage their property. A few more categories are also given 
in respect of Zamindars of Zamindaris in scheduled districts with which we 
are not concerned immediately. A declaration that a Zamindar or a person 
is unfit or unqualified to manage his own property cannot be made unless the 
person concerned is given an opportunity to show cause. But there is a general 
right of appeal provided under s 37 from orders passed under this Act by the 
Deputy Commissioner or the Commissioner to the State Government. 

Section 6 enables a landholder to apply to the State Government to place 
his property under the superintendence of the Court of Wards and if the 
State Government thinks it expedient in the public interest, may order the 
Court of Wards to assume the superintendence over such property. Apart 
from these specific cases where superintendence over the property of persons 
under disability or disqualification can be taken, provision is made for manag- 
ing the property for temporary period if a landholder dies and there is reason 
to believe that the heirs of the landholder are such as could be adjudged dis- 
qualified under s. 5. When the Court of Wards assumes the superintendence 
of the property of any person, the fact of such assumption and the date on 
which it was sanctioned by the State Government have to be notified in the 
local official Gazette. The consequence of such assumption is that the whole of 
the property, moveable and immoveable, of such person and whether the exist- 
ence of such property is known to the said Court or not, ipso facto comes 
under the superintendence of the Court of Wards by deeming provisions. Simi- 
larly, any property which the Government ward may inherit subsequent to 
the date of sanction is also deemed to be under the superintendence of the 
Court of Wards. In other words, the Court of Wards is made the custodian 
of all the moveable and immoveable property of the Government ward so long 
as its superintendence continues with the Court of Wards. 

The object of the legislation being primarily to preserve the property and 
to pay off the debts standing against the estate by frugal and proper manage- 
ment of the property, there are certain safeguards provided for the smooth 
administration of the property by the Court of Wards. A suit to contest the 
authority of the Court of Wards in respect of the property is expressly barred, 
In other words; Civil Court cannot adjudicate on the issue whether a person 
is or is not a landholder or minor. As soon as superintendence is taken over 
by the Court of Wards, the law requires the Court of Wards to call in claims 
against the estate of the Government ward. If the claims are not submitted 
within the time and according to the provisions of the Act, the claimants ran 
the risk of being discharged. The claimants arc made to furnish a full account 
and particulars of documents. If any action is pending against the estate of 
the ward, then the Court of Wards is empowered to apply to the Civil Court 
within a year after the issue of notification under s. 10, for stay of such pro- 
ceeding. Certain immunity from the monies in the hands of the Court of 
Wards pertaining to the estate being attachable or otherwise proceeded against 
is given so that certain allowances as enumerated in s. 14-A may be paid 
without diminution. On receipt of claims against the estate, the Court of 
Wards is empowered to adjudicate the claims (s. 15) and thereafter a report 
is to be made to the State Government regarding debts and liabilities of the 
Government ward so that the Government may take a decision whether the 
superintendence shall continue or relinquish (s. 16). The Court of Wards 
may appoint a manager for a particular estate and the duties and the obliga- 
tions and liabilities of managers and servants of the Court of Wards have 
been provided for in ss. 18 and 19. Under s. 21, the Court of Wards is em- 
powered to do all things requisite for the proper care and management of the 
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property of which it assumes jurisdiction as an owner of the property, whether 
for the care or management of the property. In addition to the management 
of property, some times, the Court of Wards is also empowered to be the 
eustodian of the person of the Government ward and, for that purpose, it is 
empowered to do all things which may lawfully be done by the guardian of 
such Government ward. For this purpose, necessary provision for the educa- 
tion of the ward and provision for his expenses to be determined and made 
by the Court of Wards, are made. The power of superintendence for manage- 
ment of the property includes the power to deal with immoveable property by 
way of mortgage, sale, exchange etc. subject to the Government directions. 

Then follow ss. 26 to 30 which have come in for interpretation in this appeal 
and these are as follows: 


“96, No suit relating to the person or property of any Government ward shall be brought 
in any Civil Court until the expiration of two months after notice in writing, stating the name 
and place of abode of the intending pleintiff, the cause of action and the relief claimed, has 
been delivered to, or left at the office of, the Court of Wards; and the plaint shall contain a 
statement that such notice has been so delivered or left: 

Provided that notice under this section shall not be required in the case of any suit the 
period of limitation for which will expire within three months from the date of a notification 
issued under section 10, sub-section (7). 

27, In every suit brought by or against a Government ward, the manager of the Ward's 
property or, if there is no manager, the Court of Wards having the superintendence of the 
ward’s property shall be named as the next friend or guardian for the suit, as the case may be, 

28, Tf, in any suit brought by or against a Government ward, any Civil Court decrees 
any costs against the Government ward’s next friend or guardian for the suit, the Court of 
Ward shall cause the cost to be paid out of any property of the Government ward which may, 
for the time being, be in ite hands. 

29. Every process which may be issued out of any Civil or Revenue Court against any 
Government ward shall be served on the Government ward’s next friend or guardian for the suit, 

30. No suit shall be brought, and no appeal in any suit shall be preferred. on behalf of 
any Government ward unless it is authorized by an order in writing of the Court of Wards: 

Provided as follows :— 

(1) a manager may authorize a plaint to be filed in order to prevent a suit from being barred 
by the law of limitation, but the suit shall not afterwards be proceeded with except under the 
sanction of the Court of Wards ; 

(2) a suit for arrears of rent may be brought on behalf of 2 Government ward, if authorised 
by an order of the manager of the property on which the rent is due, ” 

Section 31 is also important. Inasmuch as the disabilities of a Government 
ward are concerned, they are carefully incorporated in this section. Under 
this section— 

(§) a Government ward is incompetent to transfer or create any charge on, or interest in 
his property or any part thereof ; 

(#) he is incompetent to enter into any contract which may involve him in pecuniary 
liability ; 

(šis) his property is not liable under section 68 of the Indian Contract Act, 1873; 

(iv) no suit shall be brought in any Civil Court to charge any person upon any promise 
made after he has ceased to be a Government ward to pay any debt or discharge any liability 
under section 68 of the Indian Contract Act; and 

(v) the Government ward cannot ratify any contract made during the period as Government 
ward after he has ceased to be a ward, whether it is or is not for consideration, 

The Government ward is free to enter into a contract of marriage but again, 
not a contract, which will involve any pecuniary liability. Under s. 32 no 
Government ward can make an adoption, unless a permission in writing is 
given to the ward itself, without the consent of the State Government obtained 
previously or subsequently to the adoption. 

Under s. 33, provision is made for the consequences of death of a Govern- 
ment ward, and the succession to his property opens. In such a case, the 
Court of Wards has either of the three options: (a) it may direct that the 
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property or any part be made over to any person claiming property with the 
previous sanction of the State Government; or (b) the Court of Wards may retain 
the superintendence of the property until one of the claimants has established 
his claim to the same in a competent Civil Court; or (e) the Court of Wards 
itself may institute a suit of interpleader against all the claimants. 

Then follows s. 34 which is a sheet-anchor of the contesting respondents. 
That section is as follows: 

“34. (1) The Court of Wards may, with the sanction of the State Government, at any 
time withdraw its superintendence from the person or property, or both, of a Government 
ward, and ghall withdraw its superintendence as soon as,—- 

(a) in the case of a person disqualified under clause (a) ef section 5, sub-section (1), he 
attains his majority ; 

(b) in the case of a person disqualified under clause (b) of the same, he ceases to be of 
unsound mind and incapable of managing his affairs ; 

(o) in the case of a person disqualified under sub-clause (1) of clause (a) of the same, his 
physical or mental defect or infirmity is removed or ceases ;— 

Provided as follows :- 

(i) Whenever a Government ward dies or ceases to be disqualified and his property is 
still encumbered with debts and liabilities, the Court of Wards may, with the previous sanction 
of the State Government, either release such property or retain it under its superintendence 
until such debts and liabilities have been discharged ; and, ; 

(ii) if one or more of the proprietors of a property remain disqualified, although another 
or others may have ceased to be disqualified, the Court of Wards may, with the previous sanction 
of the State Government, retain the whole of the property under its superintendence, paying 
any proprietor who has ceased to be disqualified, the surplus income accruing from his share of 
the estate ;.., 

(2) Where any question arises as to whether the superintendence of the Court of Wards 
should be withdrawn from any’ person or property, or both, under clause (a), or from any 
property under clause (c), of sub-section (1), the decision of the State Government thereon 
shall be final, and no suit shall be brought in any civil Court in respect of such decision.” 

When the Court of Wards withdraws its superintendence from any person 
or property under the Court of Wards Act, the fact of such withdrawal has 
again to be notified in the official Gazette (under s. 36), just as the fact of 
assumption of superintendence is also required to be notified in the Gazette. 
Section 39 bars a suit to be brought against any action done in exercise of 
discretion by an authority on whom discretion is conferred by the Act. 

It will thus be seen that a complete Code is provided for the powers, its 
obligations, and disabilities of both, the Court of Wards as well as the Gov- 
ernment Ward. What we have to consider is whether on the basis of inter- 
pretation sought by the contesting respondents, the view taken by the learn- 
ed Judge of the trial Court that the appellant is a Government ward with- 
in the meaning of the Court of Wards Act can be upheld. After hearing 
lengthy arguments on either side, we have come to the conclusion that the 
contention is not sustainable. 

As we have pointed out already, primarily, whenever superintendence of 
the estate of a person is assumed or is to be assumed without the consent or 
concurrence of that person, the law requires as a condition precedent that 
such person must be disqualified to manage his property. That is specifically 
demanded of s. 4 read with s. 5 which describes persons who should be con- 
sidered disqualified to manage their own property. It is true that under s. 6 
a person is enabled to volunteer to place his estate under the management 
or superintendence of the Court of Wards; but there the voluntary nature of 
the action obviates any consideration of the owner being disqualified to 
manage his own property. The contention of the contesting respondents is 
that by reason of the fact that the property in which the appellant claims a 
share or interest is retained under the superintendence of the Court of Wards 
by virtue of the power granted to it with the sanction of the State Govern- 
ment under the first proviso to s. 34(/) of the Act, the appellant must be con- 
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sidered to be a Government ward. Here again, the respondents rely solely on 
the definition of the expression ~‘‘Government ward” in s. 2(a) of the Act. 
But the definition s 2 opens, as it usually does in most of the statutes, with 
this: ‘‘Unless there is anything repugnant in the subject or context”. The 
appellant’s contention is that she is not a Government ward within the mean- 
ing of this Act because so to hold would lead to absurdities and repugnancies’ 
if the effect of such contention were to be applied to other provisions of the 
Act. If it is, therefore, shown, as the appellant, in our opinion, has success- 
fully done, that the expression ‘‘Government ward’’, is not intended to be 
universally applied, but only with reference to such a context, it is clear that 
the appellant cannot be said to be a Government ward. 

We have reproduced above the consequence of a person being a Government 
ward, whose property is under the superintendence of the Court of Wards. 
The right of dealing with this property or to make any contract involving a 
pecuniary liability is altogether taken away in respect of such a Government 
ward. Similarly, no suit can be filed relating to the person or property of a 
Government ward until a notice is given in writing to the Court of Wards 
and, above all, the ward himself cannot bring a suit or any action unless there 
is an order in writing of the Court of Wards authorising such action to be 
brought. In other words, all the rights inherent in ownership of property or 
to approach Courts of justice in respect of his rights in property or personal 
rights both to the Government ward as well as to any person having such a 
right against the Government ward, are severely restricted and, in some cases, 
prohibited. Before reaching a conclusion which will seriously and incompre- 
hensibly abridge the rights of a person which he otherwise has as a citizen, 
one must be satisfied that the Legislature intended that merely by reason of 
the fact that the property in which a person claims interest comes to be 
managed by the Court of Wards and by that fact alone such a person auto- 
matically becomes a Government ward. 

Now, it will be seen that a person like the appellant in this case has become 
the owner of the property on account of an event of which she has no control, 
viz. the death of her husband Shri Raje Bahadur Raghuji Rao. It is not dis- 
puted that a person who becomes an heir or successor to the interest or pro- 
perty of a Government Ward after his death, may himself be the owner of the 
independent property of his own and in respect of which all his rights as a 
owner are unfettered or unabridged; and yet, if the arguments of the contest- 
ing respondents were to be accepted, by the mere fact that late Shri Raje 
Bahadur Raghuji Rao’s property is decided to be continued under the super- 
intendence of the Court of Wards and because the appellant Annapurnabai 
is an heir to part of such property, Annapurnabai becomes subjected to all 
the disabilities under ss. 26, 27, 30 or 31 of the Court of Wards Act. We 
put it to the learned counsel appearing for the respondents whether such 
would not be the result if the interpretation urged on behalf of the respon- 
dents were to be accepted in determining whether a person becomes a Gov- 
ernment ward merely because a part of his property comes to be managed 
under the superintendence of the Court of Wards, and the answer had to be in 
the affirmative to reach the logical conclusion of the argument. We find it a 
little difficult to hold that the Legislature intended in casting the definition of 
the expression ‘‘Government ward’’ in s. 2(a) where such a result should 
follow in respect of pre-existing rights and obligations of a owner of property 
merely because such person, at some point of time, becomes entitled as an heir 
or successor to the property of an ex-Government ward. It is at this stage, 
therefore, that it is necessary to see that the Legislature has not merely fram- 
ed a definition of the expression ‘‘Government ward’’ but has restricted the 
use of that definition to sections where the use of that expression, in that 
sense, in that meaning, will not be repugnant in the subject or context. 

There was yet another difficulty pointed out during arguments. If the con- 
tention of the respondents were to have any validity, there is no obligation on 
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the Court of Wards when it purports to exercise its powers under the first 
proviso to s. 34(/) of the Act to make known its decision to retain the super- 
intendence of the estate of a Government ward on his death by a notification 
in the Gazette. However, the mere fact that a decision is taken by the Court 
of Wards and the Government in the privacy of their chambers to retain 
superintendence of the estate of a Government ward on his death, because the 
estate is encumbered, has startling consequences on the rights and obligations 
of innocent persons like the heirs to the property without any means at their 
command to avoid these consequences. We do not see how anybody who wants 
to sue a person like the appellant after the death of Shri Raje Bahadur 
Raghuji Rao either for her personal debts or any other liability could at all 
have any means of knowing that such person has become the owner of the pro- 
perty of a Government ward on his death and that the Court of Wards has 
decided to retain its superintendence over the property because of continuance 
of debts. 

Section 33 is one of the two sections which make provision consequent to the 
death of a Government ward. Under that section, the Court of Wards can 
follow either of the three courses; when there are claimants to the estate of 
the Government ward by way of succession or inheritance, it may, if satisfied 
that a claimant has a right to the property, restore possession of the property 
to the claimant, wholly or in part, as the case may be, or it may continue 
‘superintendence till the claimant establishes his claim in the Civil Court, or 
it may itself institute an interpleader suit. Right of action which is expressly 
given to a claimant in the property under s. 33 is not made subject to the pro- 
visions of s. 30. The learned counsel wants to read the inhibition of s. 30 by 
ealling in aid the definition of the expression ‘‘Government ward’’ and wants 
it to be held that as such a person becomes a Government ward or must be 
deemed to become a Government ward, authorization of the Court of Wards 
as provided in s. 30 becomes necessary. We do not think this artificial con- 
struction of s. 33 or reading of any limitation on the right of action is intend- 
ed by the Legislature. 

A somewhat anomalous position is also obvious if the contention of the res- 
pondents vis-a-vis ss. 27 and 30 of the Act is to be accepted. Under s. 27 no 
suit can be brought by a Government ward except through the statutory guar- 
dian, viz. the Court of Wards. As an illustration of the anomaly, the present 
dispute itself may be taken. If the appellant is to be considered a Govern- 
ment Ward, the suit will have to be brought by the Court of Wards, acting for 
the appellant. The property being in possession of the Court of Wards it- 
self, it will have to be impleaded as a defendant and some of the other de- 
fendants who are admittedly the Government wards will have to be repre- 
sented again by the Court of Wards as their guardian-ad-litem. Thus, in 
such a suit the Court of Wards will array as a plaintiff as well as contesting 
defendants, a position which is so clearly anomalous and untenable that it 
could not have been intended by the Legislature. We put it to the learned 
counsel appearing for the respondents whether there is any solution to this 
conundrum and none was suggested at the Bar; all this because, the respon- 
dents say, the appellant becomes the Government ward merely by reason of 
the retention of superintendence over the property of late Shri Raje Bahadur 
Raghuji Rao to which now the appellant lays a claim as an heir. i 

Similarly, if a permission or authorization of the Court of Wards is con- 
sidered necessary for purposes of a suit contemplated by s. 33 by a claimant 
to the property, the same anomalous position will arise. We are satisfied that, 
the Legislature could not have intended that rights of owners of property. or 
claimants to the property of a deceased Government ward should be put. in 
jeopardy by requirement of an authorization before an action at law can be. 
brought. F 

We have, therefore, come to the conclusion that the finding of the learned 
Judge that the plaintiff’s suit was not tenable because of violation of the pro- 
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visions of s. 27 or s. 30 cannot be upheld and has to be set aside. The plain- 
tiff who is an heir to the property left by late Shri Raje Bahadur Raghuji 
Rao who was himself an ex-Government ward, is not fettered by any provi- 
sions of the Court of Wards Act and plaintiff’s snit could not have been 
thrown out on that ground. 


‘We may make a note here that respondent No. 5, i.e. Kunwar Jaisingh Rao 
has not contested the claim of the plaintiff. On the other hand, it will be 
seen that he is himself an aggrieved person and has been demanding partition 
of the property for quite some time. 


The learned counsel for the respondents invited our attention to a decision 
of the Privy Council reported in Gulabsingh v. Raja Gokuldas.1 That was a 
ease of an application being made under s. 6 of the C.P. Government Wards 
Act, 1885 by managing members of a joint Hindu family on which superin- 
tendence of the entire joint family property was assumed and it was held 
that if the manager of the joint Hindu family invited management under the 
superintendence of the Court of Wards, a member of such a family could not 
resist the action of the Court of Wards on the ground that his interest in the 
family property was not under the superintendence of the Court of Wards. 
Once it is held that it is the whole family which placed its property under 
the management of the Court of Wards, the conclusion reached can be easily 
explained. There is no plea here and we do not see such a plea could be 
raised now that when the late Shri Raje Bahadur Raghuji Rao made an appli- 
cation under s. 6 of the Court of Wards Act he made it on behalf of the 
family. The application seems to be made by late Shri Raje Bahadur Raghuji 
Rao and the names of the three persons, who were claimants, have been men- 
tioned in the order and it is their property which was placed under the super- 
intendence of the Court of Wards. We, therefore do not see how this deci- 
sion is of any assistance to the respondents. 


On behalf ‘of the appellant reference was made to a very early decision of 
the Nagpur Judicial Commissioner’s Court reported in Thakur Himachal 
Singh v. Kuar Pratap Singh Lodhi.2 It would appear from the facts reported 
in the judgment that the head of a family was declared to be disqualified 
and, in consequence of such disqualification, whole of the property was taken 
under the management of the Court of Wards. An objection was raised on 
behalf of some members of the family that they had not become Government 
wards merely because the family property was placed under the management 
of the Court of Wards. This seems to have been accepted. We may refer to 
the observations made in this context at page 99 of the report: 

“...By section 3 of the Act a Government ward was defined to mean ‘any person of whose 
property or of whose person and property the Court of Wards may, for the time being, have 
the superintendence under this Act.’ But the Court of Wards could only assume the superin- 
tendence of the property of a landholder who was disqualified to manage his own property ; 
this disqualification which formed a condition precedent to any assumption of superintendence 
under the Act was a personel disqualification and the Court of Wards had no authority to assume 
the superintendence of the property of other members of the family who wore not disqualified, 
In practice no doubt such other members have frequently acquiesced in their shares of the estate 
being managed by the Court of Wards, but they have not, by virtue of such acquiescenco, 
become Government wards or subject to the disabilities affecting such wards.” 


As the facts disclose, the assumption of superintendence followed on the de- 
claration of disqualification of a member of the family. But the principle 
seems to be that the mere fact that the property which is under superintend 
ence of the Court of Wards is shared by many persons does not ipso facto 
make all such persons Government wards merely by reason of such assumption 
of superintendence. 


1 (1913) 9 N.L.R. 117, ` 24 (1905) 1 N.L.R. 97. 
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Thus, the result is that the appeal is allowed, the judgment and decree of 
the trial Court are set aside and the trial Court is directed to proceed with 
the suit according to law. The appellant will be entitled to costs from respon- 


dents Nos. 1 to 4. 
Appeal allowed. 


Before Mr. Justice Patel. 


KANJI KARSANDAS THAKKAR v. LALA ABU PATIO? 

Civil Procedure Code (Act V of 1908), Seo, 47; O.XXI, r. 97—Order on auction purohaser’s 
application for possession of properiy—-Whether such order appealable as falling under 3,47 
—High Oourt—Revistonal jurisdiction of,—-Whether can be exercised to uphold technical 
objections. 

An order made in an application filed by the auction purchaser for recovery of possession 
of property purchased by him cannot be regarded as an order under 8.47 of the Civil 
Procedure Code, 1908, and therefore is not appealable as such. 

Hargovind v. Bhudar!, followed. 
Rukkumant Ammal v. Kamachi Ammal’, referred to. 

Revisional jurisdiction of the High Court is to be exercised for doing justice and not 

for upholding technical objections, 


Tue facts appear in the judgment. 


Y. V. Divekar, for the appellant. 
G. N. Vaidya, for the respondent. 


PATEL J. This is an appeal against an order made under O. XXI, r. 95, 
of the Civil Procedure Code. The short facts are that a suit was filed by the 
plaintiff for recovery of his monetary dues from the defendant, being Suit 
No. 340 of 1952. After a decree was made in that suit, a darkhast was filed, 
being darkhast No. 440 of 1957 for sale of the property. This darkhast was 
filed on November 17, 1960. The property was sold in execution proceedings 
and it was purchased by the plaintiff and the same was finally confirmed on 
February 24, 1961. The defendant-appellant took an appeal to the District 
Court but it was dismissed on January 29, 1962. The present application for 
possession was filed on January 29, 1965. The trial Court directed possession 
to be delivered. Then the defendant made an application for recalling of the 
order on the ground that the present application was barred by limitation. 
The contention was that the new Limitation Act of 1963 had come into force 
on January 1, 1964 and the period provided for recovery of property purchased 
at an execution sale was one year from the date the sale became absolute. 
The trial Court held that art. 134 did not apply, but art. 1387 applied and 
confirmed its earlier order. The defendant took an appeal to the District 
Court but the District Court relying upon the decision in Hargovind v. 
Bhudar,' held that the appeal was not competent under s. 47. The learned 
Judge, therefore, dismissed the appeal. Originally, this appeal was filed as 
an appeal from order, but at the time of the admission, Mr. Divekar got it 
converted into a second appeal. 

Mr. Divekar contends that the matter falls squarely within s. 47 of the 
Civil Procedure Code and, therefore, a second appeal is competent. Origi- 
nally, there was a conflict whether or not an auction-purchaser could be re- 
garded as a party to the suit in relation to some disputes which arise between 
the parties. Some Courts held that as he purchases the property in the sale 
in execution, he may as well be regarded as a party to the suit since he takes 

*Decided, December 19, 1966. Civil Revi- 1 (1924) 26 Bom. L.R. 601, F.B. 


sion Application No, 243 of 1967, converted 2 [1963] A.I.R. Mad. 450. 
from Second Appeal No. 180 of 1966. 1 (1924) 26 Bom. L.R. 601, F.B. 
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the property of the judgment-debtor and if the question arising in the dis- 
pute between him and any of the parties related to the execution, discharge 
or satisfaction of the decree, then it must be decided under s. 47 of the Civil 
Procedure Code. On the other hand, quite a few other Courts took the view 
that an auction-purchaser could not be regarded as a representative of the 
judgment-debtor and as such a party to the suit. By the amendment to s. 47 
of the Code, the explanation was added, by which it was provided, amongst 
other things, that a purchaser at a sale in execution of a decree is deemed to 
be a party to the suit. Mr. Divekar contends that the question in issue now 
between the parties, that is recovery of possession by the auction-purchaser, 
relates to at least execution of the decree and, therefore, as the auction-pur- 
chaser is party to the suit under the explanation to s. 47, the order of the trial 
Court must be regarded as an order under s. 47 and, therefore, appealable as 
such, 

In my view, the contention is not sound. There can be several kinds of dis- 
putes raised on the entry of an auction-purchaser which could be regarded as 
relating to the satisfaction, discharge or execution of the decree, and yet could 
not be tried because some Courts held that an auction-purchaser could not be 
regarded as a party to the suit, and it is only, in my view, in order to re- 
solve this conflict that the amendment of the section was brought about. In 
order, however, that this explanation should apply, the disputes between the 
parties must be such as relate to execution, satisfaction or discharge of the 
decree. The present dispute as to possession of the property which the 
auction-purchaser has purchased can in no sense be regarded as a matter con- 
nected with the execution, discharge or satisfaction of the decree. It is ob- 
vious, that the decree is fully or partly satisfied by the sale of the property, 
and to that extent the decree is executed. Whether the purchaser obtains 
possession or not has nothing to do with the judgment-debtor or the decree. 
Even if there is defect in the title and the purchaser loses the property, 
effectiveness of execution is not reduced. Obtaining of possession by the pur- 
chaser is wholly independent of the execution of the decree. It is something con- 
sequential upon his purchasing the property, and there is a current of autho- 
rity that he has the option either to apply for possession under O. XXI, r. 97 
or file a separate suit and claim possession within 12 years before the suit. 
It is merely an enabling provision which enables him to apply to the Court 
for possession of the property. A Full Bench of this Court has in Hargovind 
v. Bhudar held that an auction-purchaser, even if he himself is the decree- 
holder, can sue to recover possession of the property purchased by him at the 
Court sale, irrespective of the provisions of s. 47 of the Civil Procedure Code. 
The Full Bench agreed with the reasoning of Mr. Justice Banerji in Bhag- 
watt v. Banwari Lal,? in this connection where the learned Judge said after 
having given certain reasons (p. 101): 

“..The purchase of the property can, therefore, in no sense be regarded as acquisition 
of the fruits of the decree, and failure to obtain possession of the property cannot effect the 
decree itself. Even if the decree be one for sale upon a mortgage, and a sale takes place in 
pursuance of it, delivery of possession to the purchaser is not made under the decree.” 

The Full Bench overruled the earlier decision of this Court to the contrary in 
Sadashw bin Mahadu v. Narayan Vithal.3 Mr. Justice Shah also held that 
though the question could be regarded as between the parties to the suit, 
it cannot be said to relate to execution, discharge or satisfaction of the decree. 

Mr. Divekar has brought to my attention a decision of the Madras High 
Court in Rukkumami Ammal v. Kamachi Ammal.4 The Court held that a 
dispute arising in execution proceedings, between the purchaser in execution 
of a mortgage decree and the purchaser of the same property in execution of 
a simple money decree, would fall under s. 47 and the order passed is appeal- 


2 Gorn LL.B. 31 All, 82, F.B. 4 [1963] A.I.R. Mad. 450. 
3 (1911) LL.R. 35 Bom. 462, 
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able. With great respect, it is difficult to accept that every dispute that may 
arise between an auction-purchaser and a party to the suit must relate to 
execution, discharge or satisfaction of the decree even assuming without decid- 
ing that both auction-purchasers can be regarded as parties to the suit as to 
which I have my own doubts. I prefer the reasoning of Hargovind Faul- 
chand’s case, which I am bound to follow. As the amendment by the addition 
of the explanation to s. 47 of the Civil Procedure Code was not intended to 
affect the principle of this decision, Mr. Divekar’s contention must fail. 

Mr. Divekar then prayed that this matter should be treated as an applica- 
tion to revise the trial Court’s order and the question of limitation be deter- 
mined herein. It is true that it is possible in a revisional application to in- 
terfere with the decision of the trial Court on the question of limitation though 
there are conflicting authorities even on this point. However, revisional juris- 
diction of the High Court is to be exercised for doing justice and not for up- 
holding technical objections. Here is a case where a suit for money was 
filed in 1952. The sale of property was finally confirmed in 1962. At the 
time of the sale, the decree-holder paid substantial money for purchase of the 
property. Assuming that the decision of the trial Court is erroneous, my in- 
terference would only mean that there would be undue delay in the plaintiff 
being able to obtain possession of the property which he has purchased at the 
execution sale. So far as this,defendant is concerned, he has absolutely no 
defence to the proceeding. In my- view, therefore, I am not called upon to 
exercise my revisional jurisdiction by any call of justice. 

In the result, the rule will, therefore, stand discharged with costs. 

Rule in the Civil Application is discharged with costs. 

Record and proceedings be sent back immediately. Rule discharged. 


Before Mr, Justice Patel and Mr, Justice Thakker. 
THE BANK OF POONA 


v. 
NAVRAJASTHAN CO-OPERATIVE HOUSING SOCIETY LIMITED.* 

Transfer of Property Act (IV of 1882), Secs. 60, 91, 92, 82—Civil Procedure Gods (Act V of 
1908), OXXXIV, r.1l—Portion of mortgaged property sold to plaintiff—Mortgages not 
aware of sale and purchasing property in execution of his decree for sale of mortgaged pro- 
perty—Plainttff’s suit for redemption of entire propsriy— Whether plaintiff's claim sustainable. 
Three survey numbers were mortgaged by the mortgagors to the defendant and there- 
after they sold a portion of one of these survey numbers to the plaintiffs, Tho defendant 
who was not aware of the sale, instituted arbitration proceedings which resulted in an 
award which was made a decree of the Court. In execution of this decree against the 
mortgegors the three survey numbers were purchased by the defendant with leave of the 
Court, In the arbitration proceedings the plaintiffs were not made parties, The plain- 
tiffs filed a suit against the defendant claiming that a redemption decree be made in their 

favour in respect of all the three survey numbers :— 
Held, that the plaintiffs were entitled to redeem that portion of the survey number 


that they had purchased on payment of the proportionate amount of the mortgage dues, `. , 


Shahascheb v. Sadashiv Supdu!, Kherodamoyi Dasi v. Habib Shaha’, Nagubai v. B. 
Shama Rao, Wood v. Surri, Mirra Yadalli Beg v. Tukaram’, Pawankumar v. Jagdeo®, 
Maulabux v, Sardarmal', Nawab Azimut Ali Khan v. Jowahir Sing*, Sukhi v. Ghulam Safdar?, 
Nagu v. Gopal’, Pala Singh v. Attar Singh and Prithi Nath v. Suraj Ahir'4, referred to. 

*Deoided, January 31, 1967. First Appeal L.R. 1315. 
No. 319 of 1963, against tbe decision of 6 [1947] A.I.R. Nag. 210. 
A. M. 8ayed, Joint Civil Judge, Senior Divi- 7 [1962] A.LR. Neg. 341. 
sion, at Poona, in Special Suit No. 109 of 1960. 8 (1870) 13 M.I.A. 404. 
1 (1918) LL.R. 43 Bom. 575, s.c. 21 9 (1921) L.R. 48 I.A. 465, s.o. 24 Bom. 


Bom. L.R. 369. L.R. 590. 
2 [1925] A.I.R. Cal, 152. 10 [1953] A.I.R. Bom. 406, s.c. 66 Bom. 
3 pase) A.LR. S.C. 593. L.R. 458. 
4 (1854) 19 Beav. 551. 11 asi ALR. Pwj., 81. 
5 (1920) L.R. 471.A.207,8.0. 22 Bom, 12 [1963] ALR. B.C. 1041. 
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Tre facts are stated in the judgment. 


Y. B. Rege, with N. D. Hombalkar, for the appellant. 
S. E. Vaidya, for respondents Nos. 1 and 2. 
M. R. Parpia, with S. M. Mhamane, for respondent No. 13. 


PATEL J. This is an appeal by the defendant against the decree of the 
Civil. Judge, Senior Division, Poona, in a redemption suit. 

The facts are few and they are as follows: 

The appellant before us is the Bank of Poona, which is now merged into 
Sangli Bank Ltd. Defendants Nos. 9, and 10 owned S. Nos. 93, 102 and 107 
in Poona, near Bhamburda. They effected a mortgage in respect of these 
Survey Numbers in favour of the Bank of Poona on February 16, 1949. The 
mortgage deed is at exh. 85/9. Thereafter defendants Nos. 9 and 10 sold 4 
acres and 34 gunthas to the plaintiffs Nav Rajasthan Co-operative Housing 
Society Ltd., for a sum of Rs. 67,000. Out of this amount, the Society re- 
tained a sum of Rs. 16,500 to be paid to the mortgagee, but which it did not 
pay. Thereafter in 1954, the bank instituted arbitration proceedings and 
ultimately the award was made a decree of the Court on August 17, 1954, in 
Suit No. 92 of 1954. In these proceedings the plaintiff-society was not made 
a party. Only the mortgagors, defendants Nos. 9 and 10, were parties as de- 
fendants. Under this decree the Bank brought the property to sale and it 
purchased all the three survey numbers with the leave of the Court on 
October 16, 1959, for the amount then due. It appears that during the execu- 
tion proceedings the Society appeared in Court and took time to make pay- 
ment of the due but did not make any payment. Eventually the sale came 
to be confirmed. Defendants Nos. 9 and 10 challenged the said order of con- 
firmation in Appeal No. 48 of 1960, which was eventually dismissed on 
September 6, 1960. The Society then instituted the present suit for redemption. 

In the plaint, the plaintiff-society alleged that it had purchased 4 acres 
and 34 gunthas of the land and that a redemption decree be made in its 
favour in respect of all the three survey numbers mentioned in the schedule. 
In this suit some of the members of the Society who had become owners of 
smaller plots made in these 4 acres and 34 gmnthas were joined as party-de- 
fendants, the main defendant being the Bank. The Bank contended that the 
Society was not entitled to redeem the whole of the mortgage property, but 
only the property that it had purchased on payment of proportionate amount 
of the mortgage dues. The learned trial Judge made a decree for redemp- 
tion of the entire mortgage property, i.e. the three survey numbers, by de- 
eree, dated September 26, 1962. By this appeal the Bank challenges the said 
decree. 

In order to appreciate the contentions raised and accepted by 
the trial Judge, it is necessary to refer to the sale-deed executed by defen- 
dants Nos. 9 and 10 in favour of the plaintiff-scciety, which is at exh. 92. 
The sale-deed recites that 4 acres and 34 gunthas out of S. No. 93 was sold 
for a sum of Rs. 67,500 free from all encumbrances. To ensure payment of 
the mortgage dues, Rs. 16,500 were kept with the Society in order to be paid 
over to the mortgagee. The terms agreed between them are provided in 
para. 8, which refers to the amount of consideration for the sale deed. 
Against item Rs. 16,500 this appears: 

“After making accounts of the deed of simple mortgage which we have executed to the 
Bank of Poona, Ltd., on the date 16-2-1949 for Rs. 15,000/- the amount found due to the 
Bank to day is Rs. 16,500. We have deducted the said amount from the amount of this 
sale-deed. So you should pay in full the amount due to the Bank on the mortgage deed dated 
16-2-1949 and the interest from today and should take the mortgage deed of the Bank satis- 
fied. To-day a larger amount is not due to the Bank. If a debt in excess of Ra, 16,500 
is found due, we shall pay it. And if the debt is found to be less, you should pay back tho 
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balance to us. As you have accepted the liability to pay the amount of the Bank if any injury 
is caused to us and if we suffer any losa we will be entitled to recover the same from you,” 


The rest of the terms are not material, because they recite the making up of 
the consideration of Rs. 67,500. 

In the Court below and here it was contended on behalf of the plaintiff that 
under this deed the right to the equity of redemption is vested in the plaintiff 
and, therefore, the plaintiff had a right to redeem the whole property it be- 
ing not bound by the proceedings which had so far taken place between the 
mortgagors and the mortgagee. The trial Court accepted this contention of 
the society. In para. 16, the learned Judge says that as a result of the sale 
by exh. 92 in its favour the Society became entitled to the equity of redemp- 
tion of the suit property, i.e. the whole of the mortgaged property. 

We do not see how by any canon of construction of the sale-deed the con- 
clusion that the plaintiff-society became entitled to the equity of redemption 
can be supported. The clause which we have reproduced above clearly indi- 
cates that the plaintiffs in order to be able to get the property, ie. 4 
acres and 34 gunthas, free from all encumbrances, retained with it a sum of 
Rs. 16,500, which the mortgagors said was due to the bank for payment to the 
mortgagee Bank. It thus constituted itself a trustee for making the payment 
to the Bank only, as shown by the subsequent terms in the said paragraph, viz. 
“Tf a debt in excess of Rs. 16,500 is found due we shall pay it and if the 
debt is found to be less you pay back the balance to us’’. It also provides 
that ‘‘if the Society made a default in making the payment and if any loss was 
caused to mortgagors then the Society would be liable.’’ There is not a word 
in the said sale-deed by which equity of redemption of the whole property is 
transferred to the Society. It is clear from the whole tenor of the document 
that what was transferred was only 4 acres and 34 gunthas of S. No. 93 free 
from all encumbrances and in order to fulfil that term, as the Society could 
not have redeemed only that portion of the land, a sum of Rs. 16,500 was kept 
with the Society so that the whole mortgage debt could be discharged and the 
property freed of the mortgage. This is entirely different from conveying the 
right of equity of redemption to an assignee which gives the assignee the right 
to redeem the whole property. 

The question then is what arẹ the rights of the Society as an assignee of a 
portion of the mortgaged property in its favour under the provisions of the 
Transfer of Property Act. We would like to consider the question. first apart 
from authorities. The relevant sections which fall to be considered are ss. 60, 
82 and 91 of the Transfer of Property Act. Section 60 defines the rights and 
liabilities of the mortgagor. The first part of the section entitles him to re- 
deem the property as soon as the mortgage amount becomes payable it being 
subject to the proviso, ‘‘Provided that the right conferred by this section has 
not been extinguished by the act of the parties or by decree of a Court’’. The 
last clause in this section is relevant and it is: 

“Nothing in this section shal] entitle a person interested in a share only of the mort- 
gaged property to redeem his own share only, on payment of a proportionate part of the 
amount remaining due on the mortgage, except only where a mortgagee, or, if there are 
more mortgages than one, all such mortgagees, has or have acquired in whole or in part, the 
share of a mortgagor”. 

Now, the purport of this section seems to be very clear. As soon as the mort- 
gage money falls due the mortgagor is entitled to redeem the property. But 
this right is subject to the continued existence of the mortgage. If the right 
is extinguished either say by conveyance of the said right by the mortgagor 
to the mortgagee by a voluntary act or by a decree of a Court such as one of 
foreclosure or by a completed sale in execution, then, the right could no longer 
subsist. Subsequent provisions must be read in the light of this fundamental 
requirement. The last clause in this section provides that where a mortgagor 
owns only a share of the mortgaged property to be redeemed, he cannot break 
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up the mortgage and insist on redemption of his share only. He must, if he 
wants to redeem the property, redeem the entire mortgage. To this again 
there is an exception and that is where a part of the equity of redemption is 
acquired by the mortgagee he can redeem his share only. The exception in 
this clause is a consequence to the proviso to the first part of the section 
and recognises the principle that redemption of the mortgage can be only to 
the extent to which the equity of redemption is not extinguished. As has been 
frequently observed this rule has been enacted both for the benefit of the 
mortgagor and mortgagee in order to prevent multiplicity of suits. If redemp- 
tion can be permitted in part each one of the sharers may institute separate 
suit against the mortgagee without making other sharers parties and there may 
even bè conflicting decrees and confusion and chaos may result, Similarly, 
if the mortgagee was entitled to file separate suits against the co-Sharers a 
similar result may follow. Where, however, the mortgagee acquires a part of 
the property the mortgage is broken up and the sharer is entitled to redeem 
his share only. 

Section 91 provides for right of redemption and enables amongst others re- 
demption of the property by any person who has any interest in, or charge 
upon, the property mortgaged or in or upon the right to redeem the same, 
except the mortgagee of the interest songht to be redeemed. Under this sec- 
tion a co-mortgagor is entitled to redeem the mortgage and when read with 
the last clause of s. 60 already referred to he must redeem the whole of the 
mortgage but if the exception in that clause applies then of course he can 
redeem his share. 

Now, the argument in the present case is that inasmuch as in the earlier suit 
the Bank did not make the plaintiff-society a party, though the decree for 
sale was made against defendants Nos. 9 and 10 and subsequent sale of the 
property was effected, it did not affect the rights of the society to redeem the 
whole property because it was interested in a part of the mortgage security, 
viz. 4 acres 34 gunthas. The first question, theréfore, to be decided is what are 
the rights that are acquired by the Bank by its purchase of the entire property. 

The provisions of Order XXXIV, r. 1 cannot be ignored. It requires that 
in a mortgage suit every one interested in the mortgage security must be made 
a_party. This Court has held that this rule is subject to the other pro- 
visions of the Code of Civil Procedure, with the result that merely because a 
necessary party is not added, the suit ‘of the mortgagee cannot fail. It is on 
this principle that in Shahasaheb v. Sadashiv Supdo' this Court held that a 
decree for sale can be passed only in respect of the right, title and interest 
of those co-sharers who are parties to the proceedings. This case was later 
followed by the Calcutta High Court in Kherodamoys Dasi v. Habib Shaha.? 
Indeed the effect of the decision is that in all such cases where necessary party 
is not joined in such a suit the rights of those who were not joined cannot be 
affected and such person is entitled to enforce such of his rights, as are avail- 
able to him. The fact remains that the Bank has obtained a decree against 
defendants Nos. 9 and 10 and acquired their interest in the auction sale. It is 
admitted that the decree obtained in the earlier suit by the Bank is binding 
as between it on the one hand and defendants Nos. 9 and 10 on the other. 
In Nagubai v. B. Shama Rao, after referring to the passage from the judg- 
ment of Sir John Romilly in Wood v. Surr,4 Mr. Justice Venkatarama Ayyar, J. 
said (para. 26), ‘‘These observations directly cover the point now in eontro- 
versy, and they embody a principle adopted in the law of this country as to 
the effect of a sale in execution of a decree passed in a defectively consti- 
tuted mortgage suit. Such a sale, it has been held, does not affect the rights 
of redemption of persons interested in the equity of redemption, who have 
not been impleaded as parties to the action as they should have been under 


1 (1918) I.L.R. 43 Bom. 575, 8.0. 21 Bom. 3 p A.LR. 8.C. 593. 
L.R. 369. 4 (1854) 19 Beav. 551, 
2 [1925] A.LR. Cal, 152. 
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O. XXXIV, r. 1, Civil Procedure Code, but that it is valid and effective as 
against parties to the action.” The result in the present case would be that 
after the plaintiff redeems the property, the next day the bank as purchasers 
of the property in execution sale i.e. owner of the equity of redemption would 
be entitled to file another ‘suit for redemption against the plaintiff who would 
be subrogated the mortgagee’s right. In such case the Court would be called 
upon to decide the contribution to be made by the two part owners of the 
property in respect of the debt and allow the Bank to redeem the entire pro- 
perty minus 4 acres and 34 gunthas. If the very purpose of O. XXXIV, 
r. 1 is to prevent multiplicity of suits, it is difficult to see why in this very 
suit the same result cannot be brought about. 


It is argued that the plaintiff-society has a right under s. 60 read with s. 91 
to redeem the whole property and this right can be enforced notwithstand- 
ing the fact that there was a decree against defendants Nos. 9 and 10 and 
the consequential sale of the whole property. This contention overlooks the 
fact that so far as defendants Nos. 9 and 10 are concerned their equity of re- 
demption, or right to redeem is completely extinguished by reason of the sale 
of the property in execution proceedings. As a result, the Society as pur- 
chaser of 4 acres and 34 gunthas becomes a co-owner of the mortgaged property 
along with the mortgagee. It is argued that this case does not come within 
the words of exception to the last clauSe in s. 60, because this is not a case 
where the mortgagee has acquired a share in the mortgaged property by a 
proceeding against the mortgagor in respect of a different cause of action, 
independant of the mortgage transaction, but has purchased the whole pro- 
perty of the mortgagors in execution sale in respect of the mortgage transaction 
itself. One fails to see on what principle this distinction can be made. It is 
well recognised and well settled that what is sold at the execution sale 
is right, title and interest of the judgment-debtor and there is no warranty of 
title. In this case without the knowledge of the alienation in favour of the 
society of a portion of the property, the defendant brought all the three pro- 
perties to sale. As the plaintiff was not a party, the decree was not binding 
on it and defendants Nos. 9 and 10 had no right or interest in 4 acres and 34 
gunthas sold to the Society. As a result of the sale, therefore, the bank got all 
the property minus 4 acres and 84 gunthas of the Society. In principle no 
distinction can be made between this case and a case where either by agree- 
ment with the mortgagor or by sale in execution of another decree the mortgagee 
acquires a part of the interest in the equity of redemption. Once this conclu- 
sion is reached then, as s. 91 and s. 60 must be read together, the plaintiff can 
redeem only its interest as the right of redemption of defendants Nos. 9 and 10 
is lost. 


There is another way of looking at the question. Assume that the plaintiff 
under s. 91 has got a right of redeeming the whole property. The plaintiff not 
being owner of the whole equity of redemption, owning only 4 acres and 34 
gunthas, is liable to be redeemed under s. 92 of Transfer of Property Act by the 
owner of the other part of the property. Even in Mirza Yadalli Beg v. 
Tukaram,® relied upon by Mr. Vaidya, the Judicial Committee says: 

“A transferee of part of mortgaged property is entitled to redeem the whole, unless tho 
mortgage in whole or in part is extinguished or the transferee is estopped from denying that 
it is so; the right is subject to the safeguarding of an equal right to redeem possessed by any 
other person,” 7 
As the Bank has become the owner of the rest of the property it would be 
entitled to redeem the same from the Society to the extent of its share. 


Such decision was reached in two cases: (1) Pawankumar v. Jagdeo® and 
(2) Maulabuc v. Sardarmal’. 


5 (1920) L.R. 47 LA. 207, s.o, 22 Bom. 6 [1047] AIR. Nag. 210. 
L.R. 1315, 7 [1962] ALR. Nag. 341. 
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We may here notice the decision in Nawab Azimat Ali Khan v. Jowahir Sing.® 
The appellant before the Judicial Committee, original defendant, was a mort- 
gagee of sixteen different mouzahs. The estate was sold in execution of the 
decree against the mortgagors. The plaintiffs purchased mouzah Hosseinpore, 
mouzah Jeetpur was purchased by Buhal Singh and Basti Ram. Mouzah 
Rookunpore was purchased by Mossein Alli Khan and two others and one 
fourth of mouzah Chundharee by Mussamat Imamee Begum. The residue 
of the estate was purchased by the appellant. In 1862, the plaintiffs brought 
a suit for redemption of mouzah Hosseinpore on payment of Rs. 4,727-7-0. 
saying that that amount was the rateable share of the mortgage dues payable 
by them. The suit was dismissed mainly on the ground that the purchasers of 
other three parcels of land should have been made parties and the plaintiffs 
should have offered to redeem their shares as well. Then the plaintiffs filed the 
new suit claiming to redeem not only their mortgage but also the other 
three parcels of the property. Decree was made in their favour which 
the defendant challenged before the Judicial Committee. He complained that 
the plaintiffs were wrongly allowed to redeem the other parcels of the property. 
The Judicial Committee said (p. 415): 

“The Courts below, however, seem to their Lordships to have mistaken the effect 

of the former decision of the Sudder Court, It merely ruled that the plaintiffa were bound 
to offer to redeem the villages in question, it did not rule that they were entitled to do so, 
or to acquire the interest of the Mortgages in them against his will, It is unnecessary to 
determine in this suit, whether in the peculiar circumstances of this case the former pro- 
position is correct, Their Lordships are of opinion, that the latter cannot be supported. 
They think that Appellant, if desirous of retaining possession of these villages as Mortgagee, 
is entitled to do so against theSplaintiffa, whose right in that case is limited to the redemption 
and recovery of their village of Hosseinpors, upon payment of so much of the sum deposited 
in Court as represents the portion of the mortgage debt chargeable on that village”. 
In the circumstances similar to the present case, the Judicial Committee per- 
mitted redemption of only a part of the mortgaged property on this principle. 
It is said that the effect of this decision is nullified by the two subsequent 
decisions. 

Mr. Vaidya relied upon the decision in Mirza Yadalli Beg v. Tukaram, to 
which we have already referred to. The facts were that one Laxman Balkrishna 
mortgaged with possession to the appellant sixteen fields in five different vil- 
lages by a document, on March 9, 1893. On October 4, 1906, the mortgagor 
sold one of the fields so mortgaged. In 1899, the appellant mortgagee filed a 
suit in the District Court, East Berar to recover mortgage amount with interest 
without making the alienee under the deed dated October 4, 1896, a party to 
the suit. In this suit a consent decree was made providing that the appel- 
lant should be paid within a year and on failure to do so the nine fields including 
the field alienated under the said deed dated October 4, 1896 be foreclosed, 
As the terms were not complied with, the property stood foreclosed and he 
obtained possession. of the property so foreclosed on April 14, 1901. Thereafter 
the alienee filed the suit for redemption of the entire property. The Judicial 
Committee affirmed the right of the plaintiff to redeem the whole mortgage 
saying (p. 211): 

' "According to English Law the respondents would have been entitled to redeem the 
mortgage in its entirety, subject only the safeguarding of the equal title to redeem of any 
other person who had a right of redemption, a point which has not arisen so far in the present 
case. The respondents, being transferees of part of the security, by English law, if it applied, 
would on the one hand be entitled to redeem the entire mortgage on properties generally, 
and correlatively could not compel the mortgagee to allow them to redeem their part by 
iteelf, This would be so as the result of principle unless something had happened which 
ontinguished the mortgage in wholes or in pari, such as an exercise of a power of sale originally 
conferred on the mortgagee by his security, or such conduct on the part of the’ traxiaferees 


8 (1870) 13 M.I.A. 404, 
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as would estop them from asserting what normally would have been their right. Nothing of 
this kind is alleged in the case before their Lordships.” (Italics are ours). 

This case was governed by English law. As pointed out by Mr. Justice Hidayat- 
ullah in Pawankumar v. Jagdeo, the decision did not specifically consider and 
decide whether foreclosure decree would not be a means of acquiring mort- 
gaged property. A passing observation has been made by their Lordships in 
the last para in connection with s. 60 that ‘‘if it had applied, it would have 
done more than declare applicable what is just the law as established in Eng- 
land.’ The observation of the Privy Council is good enough so far as it goes” 
but cannot be read to decide anything on the construction of the relevant pro- 
visions of this group of sections which must be construed together with due 
regard to the binding nature of the decree between the mortgagor and the mort- 
gagee. In this connection we cannot fail to notice a peculiar incident of a 
foreclosure decree in English law. In Halsbury’s Laws of England (8rd edn., 
Vol. 27, para. 757) we find: ‘ 

“Neither the order for foreclosure nisi, which directa foreclosure in the event of non- 
payment at a prescribed date, nor the order for foreclosure absolute, is conclusive as regards 
the mortgagor's right to redeem. After the order for foreclosure nisi, whether followed by 
an order for foreclosure absolute or not, the mortgagor cay apply for, and, in suitable cir- 
cumstances and on certain conditions, obtain an order enlarging the time for redemption, 
and, if there has been foreclosure absolute, opening the foreclosure and giving a new right of 
redemption.” 

This would not be so under our Civil Procedure Code. If a final decree for 
foreclosure is made, it is binding and cannot be reopened, except of course on 
the ground of fraud as any other decree. Sir Dinshaw Mulla seems to be of 
the opinion (Transfer of Property Act, 5th edn., p. 444) that Nawab Aziz Agimat 
Alli’s case is overruled by Mirza Yadalli Beg’s case. In the present case we 
are not concerned with the question whether the owner of a parcel of mortgaged 
property is bound to redeem the whole of the mortgaged property, parcels of 
which are owned by others including the mortgagee. We, therefore, need ex- 
press no opinion on that, though we doubt the correctness of the observation. 
Mr. Vaidya has ‘relied upon the decision of the Privy Council in Sukhi v. 
Ghulam Safdar®, where the mortgagee obtained a foreclosure decree against 
his mortgagor without making a puisne mortgagee a party. The latter then 
filed a suit for enforcing his mortgage by sale of the property. The right of 
the puisne mortgagee to have the property sold was approved on the condition 
that he should pay the amount due under his mortgage. So far there is no 
difficulty. A second point arose in that case and under these circumstances. 
Original owners of suit property and others had mortgaged the same to K. by 
two deeds of January 3, 1874 and June.10, 1875, the husband of the plaintiff 
before the Judicial Committee. The mortgagor executed another mortgage 
on January 13, 1883 for suit property in favour of one G.S. K. filed a suit on 
his mortgage without impleading G.S. and in execution purchased the pro- 
perty. Subsequently K died leaving a will of his property in favour of his 
widow the plaintiff. Then she made a gift of the property to her nephew Jag 
Ram and Net Ram and they agreed to pay her Rs. 1,200 per year as main- 
tenance, and as security for this, they hypothecated the properties including 
the suit property. G-.S. filed suit against Jag Ram and Net Ram but did not 
implead the plaintiff. Jag Ram and Net Ram set up the original mortgage of K. 
and the foreclosure decree was made conditional upon his paying them Rs. 2,954. 
The plaintiff filed the suit for sale and the decree for sale was conditional upon 
her paying the dues of G.S. under his mortgage and also what G@.S. paid in 
connection with mortgage to K. The plaintiff challenged the second condition. 
Their Lordships approved of the general principle enunciated by the High 
Court which is 
“The plaintiff is a present mortgagee seeking to enforce his mortgage, the first mortgage 


9 (1021) L.R, 48 I.A. 4685, 3.0, 24 Bom.L.R, 590. 
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in his suit having failed to make her a party. It is the duty of the Court to give the plain- 
tiff the opportunity of occupying the portion which she would have occupied if she had been 
a party to the former suit,” 

Reliance is placed on this proposition for the contention that the plaintiff so- 
ciety would have been entitled to redeem the whole property if it had been 
made a party in the former suit and, now should be enabled to do so- The 
observation cannot be read out of its context. Their Lordships observed that 
as the widow was wrongfully deprived of the amount which was carried away 
by Jag Ram and Net Ram which she was entitled in right of her mortgage could 
not be called upon to pay the same to G.S. This was what was restored to her. 
We think, the general principle must be applied having due regard to definite 
provisions of law. As we have stated, the Society even if it is allowed to redeem 
the whole must again return the rest of the property of the Bank which has 
become owner of the same by purchase. This follows from the following obser- 
vations of their Lordships (p. 473) : ‘‘Now the original mortgagee having bought 
the estate at the sale in the suit, was owner of both the mortgage and the equity 
of redemption, merged in one, by the decree of the Court.’’ 


Mr. Vaidya has adopted a rather indefinite attitude. In one breath he says 
that the decree in favour of the mortgagee and the sale proceedings in the 
former suit were binding on defendants Nos. 9 and 10, and yet as they do not 
bind him, the mortgagee gets nothing. He was not able to cite any authority 
for such a proposition. He said that that would be the logical conclusion which 
must follow from the decision of the Privy Council in Mirza Yadalli Beg v. 
Tukaram and Sukhi v. Ghulam. We have shown above that no such conclusion 
follows. The case of Sukhi v. Ghulam decides to the contrary since it holds 
me K the mortgagee became owner of the property though he had not implead- 

d G.8. in his suit. It is settled that a decision in a case is authority only 
for what it decides and not what may be thought to follow logically from that 
‘decision. Mirza Yadalli Beg v. Tukaram was decided in accordance with Eng- 
lish law. 


It is not necessary to refer in detail the three other decisions which were 
referred to by Mr. Vaidya as they have absolutely no application to the pre- 
sent case. One is Nag v. Gopal'®. It was a case of puisne mortgagee, who 
was not made a party to the suit of the first mortgagee for sale and it was held 
that he was not bound by the decree for sale. The next case is Pala Singh v. 
Attar Singh, where the Court held relying upon the decision of the Privy 
Council that a co-mortgagor is entitled to redeem the shares of other co-mort- 
gagors even if they did not seek to redeem the same, which is entirely a 
different matter. In the third case, Prithi Nath v. Suraj Ahir,’? there is an ob- 
servation that if a mortgagor makes payment of all the moneys due under the 
mortgage the mortgage is extinguished. We are not concerned with the question 
of extinction of the mortgage. 


We, therefore, hold that the plaintiff is entitled to redeem that portion of the 
property that it had purchased on payment of proportionate amount of mort- 
gage dues, viz. 4 acres and 34 gunthas, which it holds in its possession out of 
Survey No. 93. 

We think it is desirable that we call for a finding from the lower Court since 
the relevant issue has not been decided. The issue will be what is the rateable 
amount of the mortgage debt of defendant No. 1 Bank payable by the plain; 
tiff as purchaser of 4 acres and 34 gunthas of the land? The Court will decide 
the issue in accordance with the principles laid down in s. 82 of the Transfer 
of Property Act and certify its finding to this Court within two months of the 
record and proceedings reaching it. 

Order accordingly. 


10 [1953] A.I.R, Bom. 405, 8.0, 55 Bom. 11 [1964] A.I.R. Punj. 81. 
L.R. 458, 12 [1963] A.T.R. S.O. 1041. 
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Before Mr, Justice Tulzapurkar. 
MISS KAMALINI MANMADE v. UNION OF INDIA.* 
Defamation—Absolute privilege—Defamaiory siatements made by Judges, advocates, attorneys, 
witnesses or parties during judicial procesding—Whether such statements absolutely privi- 
leged in relation to civil suits for damages for defamation—Applicability of English Common 
law rule of absolute privilege—Indian Penal Code (XLV of 1860), Seos. 499, 500. 

The English Common law rule pertaining to absolute privilege enjoyed by Judges, 
advocates, attorneys, witnesses and parties in regard to words spoken or uttered during 
the course of a judicial proceeding is applicable in India in relation to civil suite filed for 
damages for libel or slander. 

Baboo Gunnesh Duti Singh v. Mugneeram Chowdhry', followed. 

Kennedy v, Hilliard®, Munster v. Lamb®, Pedley and May v. Morrist, Chunni Lal v. Nar- 
singh Das’, Sumat Prasad Jain v, Sheodatt Sharma, Satish Chandra Chakravarti v. Ram 
Royal De’, Sundar Das Loghani v, Fardun Rustom Irani?, Hindustan Gilt Jewel Works v. 
Gangayya®, Hanumantharow v. Sestharamayya!?, Sullivan v. Norton", Tiruvengada Mudali 
v. Tripurasundari Ammal?, Ramkirat Kamkar v. Biseswar Nath!3, Bhaishanker v. 
L. M.Wadiali, Nathji Muleshvar v. Lalbhai Ravidat!®, Govind Ramchandra v. Gangadhar 
Mahadeo'* and Tulsidas v. Bilimoria”, referred to. 


Tee facts are stated in the judgment. 
The plaintiff in person. 


K. 8. Cooper, with Ajit Mehta, for defendants Nos. 1 to 4. 
A. B. Divan, with K. H. Bhabha, for defendant No. 5. 
Mrs. Sujata Manohar, with M. R. Mody, for defendant No. 6. 


TULZAPURKAR J. This is a suit filed by the plaintiff against the Union of 
India and five others to recover Rs. 1 lac as and by way of damages for defama- 
tion. The plaintiff’s case, as set out in the plaint, may briefly be stated: On or 
about October 20, 1956, a telephone directory was published at the instance of 
defendants Nos. 1 and 2, in which against the telephone number and name of 
the plaintiff the following entry appeared in bold letters ‘‘Miss Prostitu- 
tion Solicitor’? on page 188 thereof. In respect of this entry, which was 
prima facie defamatory of the plaintiff, a suit, being Suit No. 30 of 1958 was 
instituted by the plaintiff against the Union of India (present defendant No. 1) 
and Shri P. M. Agarwala (present defendant No. 2). In that suit the plain- 
tiff claimed a sum of Rs. 50,000 as and by way of damages for defamation for 
the said entry in the public telephone directory. Defendants Nos. 1 and 2 (who 
were also defendants Nos. 1 and 2 in that suit) filed their written statements 
but they pleaded an apology for the entry having appeared in the telephone 
directory through inadvertence and raised contentions in mitigation of the 
quantum of damages claimed by the plaintiff. It appears that the suit was 
heard on September 20/21, 1961, by Mr. Justice K. K. Desai and on these 
dates evidence of the plaintiff in chief was recorded. The suit was thereafter 
adjourned and it again came up on Board before the same learned Judge and 
was heard for three days viz. on October 10, 11 and 12, 1961, and the case was ad- 


*Decided, November 19, 1965. 0.0.3. Buit 8 [1939] I Cal, 474, 
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journed to October 16, 1961, on which day arguments were advanced on both 
the sides before the learned Judge and the suit was adjourned to the follow- 
ing day. It may be stated that defendants Nos. 5 and 6 were the attorney and 
counsel representing defendants Nos. 1 and 2 in that case. On October 17, 
1961, when the suit reached hearing at about 1.55 p.m. defendant No. 6 in- 
structed by defendant No. 5 applied for an adjournment of the hearing of the 
suit by making a statement to the Court that their clients (meaning defen- 
dants Nos. 1 and 2) had evidence in their possession about certain facts viz. 
that the plaintiff was a divorcee, that she had been divorced by her husband 
on the ground of unchastity and immorality and that the plaintiff had a daughter, 
who had been married to one Bhavsar, but the plaintiff wanted her daughter to 
live with some other person. These facts were stated to the learned Judge for 
the purpose of getting an adjournment of the hearing of the suit since such 
evidence of the type mentioned by defendant No. 6 to the learned Judge would 
have gone a long way to mitigate the quantum of the damages that had been 
claimed by the plaintiff in that suit. 

(Note: At this stage the plaintiff requests that she may be permitted to 

leave the Court. Permission granted.). 

This application for adjournment was made in the presence of the plaintiff and 
her advocate and solicitor. The learned Judge told defendant No. 6 to renew 
his application after the recess duly supported by a proper affidavit. It appears 
that prior to October 17, 1961, some cffer had been made on behalf of defendants 
Nes. 1 and 2 to the plaintiff for settlement of the suit, which the plaintiff had 
shown her unwillingness to accept. When the Court resumed the hearing of 
the suit at 2.45 p.m. defendant No. 6 stated to the Court that an affidavit con- 
taining the relevant facts had been made and had been kept ready in support 
of the application for adjournment, but in the meantime the plaintiff had ac- 
cepted the offer made by defendauts Nos 1 and 2 for settlement of the suit 
and in view of such acceptance of the offer there was no necessity to press 
the application for adjournment. It may be stated that the plaintiff thereafter 
accepted the offer of Rs. 15,000, which had been made on behalf of defendants 
Nos, 1 and 2 in settlement of her claim in the suit, but on reflection after a 
few months the plaintiff took steps for the purpose of setting aside the said 
settlement that had been arrived at between the parties, It is not necessary 
for me to set out here in detail as to what happened in all the several steps, 
which the plaintiff took for the purpose of setting aside the said settlement, but 
suffice it to say that all her attempts proved futile. -The plaintiff has filed the 
present suit against the Union of India and five other defendants claiming 
damages for the alleged defamation said to have been made by defendants Nos. 
5 and 6 (the attorney and the counsel, who appeared for defendants Nos. 1 
and 2 in that suit) for the aforesaid statement made by defendant No. 6 as 
counsel of defendants Nos. 1 and 2 in Court on October 17, 1961. Damages arc 
claimed against defendant No. 5 for having instructed defendant No. 6 to 
make those statements in Court about the plaintiff and against defendant No. 
6 for having actually made those statements against the plaintiff. Defendants 
Nos. 1 and 2 have been joined to this suit, inasmuch as the alleged defamatory 
statements were made by defendant No. 6. for and on their behalf. So far as 
defendants Nos. 8 and 4 are concerned, the plaintiff has alleged that in the 
proceedings which the plaintiff had taken for setting aside the settlement that 
had been arrived at between the parties, defendants Nos. 3 and 4 in their aff- 
davits filed by them in those proceedings had repeated and reiterated all that 
had happened in Court on October 17, 1961. It is in these cireumstances that 
the plaintiff has filed this suit claiming damages in the sum of Rs. 1 lac from 
all the defendants on the allegations that defamatory statements were made 
by defendant No. 6 as instructed by defendant No. 5 for and on behalf of 
defendants Nos. 1 and 2 maliciously and with intent to lower her in the estima- 
tion of the public. She has alleged that she is a young, unmarried, ambitious 
lady from a respectable Maharashtrian family and she is a writer, publisher 
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and an editor of certain magazines and that she is a well-known figure as a great 
social worker and by reason of the aforesaid unprofessional conduct on the 
part of defendants Nos. 5 and 6 transgressing their limits of professional 
decency and decorum they had defamed her by making those statements about 
her character in open Court, 

Defendants Nos. 5 and 6 have by their written statements raised several 
contentions by way of defence to the suit. In the first place, it has been con- 
tended by them that the alleged defamatory statements for which they are 
sought to be held liable were uttered in the ordinary course of a judicial pro- 
ceeding and in the course of conduct of such proceeding and that, therefore, 
they were uttered on an occasion which the law regards as absolutely privileged 
and as such the suit is liable to be dismissed. In the alternative, it has 
been contended by them that in making the alleged defamatory statements 
referred to in the plaint, they acted reasonably and in bona fide discharge of 
their duties as attorney and counsel in good faith without any malice towards 
the plaintiff and on instructions from their clients, and that, therefore, the 
plaintiff’s suit is liable to be dismissed. They have further contended that the 
plaintiff has not set out with precision or certainty the exact defamatory words 
alleged to have been spoken in Court on October 17, 1961, and that therefore, 
in the absence of such precise words spoken being stated with definiteness the 
suit ig liable to be dismissed. In their written statements both these defen- 
dants have set out in great detail under what circumstances they made the 
application for adjournment to the Court on October 17, 1961, and how they 
had taken reasonable precautions and care before the alleged defamatory state- 
ments were uttered in Court and they have also set out in detail as to what 
exactly transpired in the Court on October 17, 1961 before the learned Judge. 
These defendants have also raised several other defences to the suit, 
which it is not necessary to set out in detail here. Rest of the defendants 
have also filed their written statements and have raised various contentions; 
in particular they have adopted all the legal contentions which have been 
raised by defendants Nos. 5 and 6 in their written statements pertaining to the 
oceasion being absolutely privileged or at any rate one of qualified privilege. 

Out of the several issues that arose from the rival pleadings of the parties, 
I directed that two issues should be tried as preliminary issues viz. (1) whether 
the alleged defamatory allegations were made on an occasion absolutely privi- 
leged and (2) if so, whether the plaint discloses any cause of action. On behalf 
of the defendants it was urged that the entire suit was capable of being dis- 
posed of on these two preliminary issues, for if the Court came to the conclu- 
sion that the occasion on which the alleged defamatory statements were uttered 
was one of absolute privilege, the plaintiff’s action was liable to be dismissed. 
On the other hand, the plaintiff urged that without going into the evidence, it 
would not be possible for the Court even to decide the question of absolute 
privilege. The learned counsel for defendants Nos. 5 and 6 pointed out that 
for the purpose of these two issues, the allegations made in the plaint may be 
assumed to be true and that on that basis as on demurrer the two issues should 
be tried as preliminary issues. It is obvious that if the two issues are to be 
tried as preliminary issues I shall have to proceed on the basis that all the 
allegations made by the plaintiff in her plaint are to be assumed to be true 
and it is on that basis that I propose to deal with the two preliminary issues. . 

At the outset, it may be stated that Mr. Diwan, appearing on behalf of de- 
fendant No. 5, has pointed out that the relevant allegations made by the plaintiff 
oecurred in para. 6 of the plaint and contended that even if all these allegations 
were assumed to be true the plaintiff’s suit was liable to be dismisséd because 
on her own showing the plaintiff could be said to have admitted the position 
that the alleged defamatory statements were uttered on an occasion which’ was 
absolutely privileged. Ile contended that the rule of English common law 
pertaining to absolute privilege was applicable in India and had been adopted 
and applied by several Courts in India, at any rate to civil actions in damages 
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for libel or slander, On the other hand, the plaintiff, who argued the matter 
in person, contended that in India a member of the bar did not enjoy absolute 
privilege and that at any rate in regard to criminal proseentions for defa- 
mation the law was to be found in s. 499 of the Indian Penal Code and in view 
of such codification of law of defamation in India the English common law rule 
about the advocate having absolute privilege should be taken to have been 
abrogated and the same should not be applied to civil actions for libel or slander. 
In support of these rival contentions several authorities were relied upon. 

Before I go to the several authorities which have been referred to and relied 
upon on either side touching the question as to whether the English common 
law rule pertaining to absolute privilege is applicable in India and whether the 
same is applicable to civil actions for libel and slander, it would be desirable 
to set out the relevant allegations, which have been made by the plaintiff in 
her plaint, in order to find out whether on the basis of these allegations this 
occasion on which the alleged defamatory statements were uttered could be 
regarded as an absolutely privileged one or not. The relevant allegations oceur 
in para. 6 of the plaint and they run as follows: 

“8. On 17th October 1961 when the suit was called outat 1.55 p.m. the defendants Nos, 5 

and 6 on behalf of the defendants Nos, 1 and 2 in the above suit, declared that they had evi- 
dence against the plaintiff’s ‘bad character’ alleging that she was a divorced wife of an alleged 
husband who divorced her on the ground of unchastity and immorality and secondly she was 
making her alleged daughter lead an immoral life which daughter was married to one Bhavsar, 
and that they wanted to lead the evidence of the alleged husband and son-in-law and there- 
fore, pleaded an adjournment for that purpose, The plaintiff was completely shocked and 
dazed to hear such false, heinous, unthinkable, mean, callous allegations of the grossest kind 
of defamatory nature thrown on her all of a sudden as a stupefying surprise when the suit 
was ripe for judgment and that too without the least notice to the plaintiff or to her counsel 
or to her solicitor”, 
These are the material and relevant allegations on which the entire cause of 
action of the plaintiff is founded. Incidentally, it may be stated that in para. 
10 the plaintiff has gone on to state how and under what circumstances defen- 
dants Nos. 3 and 4 repeated and reiterated the same alleged defamatory state- 
ments made by defendant No. 6 in open Court by incorporating them in the 
affidavits, which those defendants filed in the proceedings which she had taken 
out for setting aside the settlement, but nothing new is alleged in para. 10 K 
the plaint. 

From the relevant allegations, which I have quoted above, it will appear guits 
clear that on plaintiff’s own admission the statements said to have been made 
by defendant No. 6 when he was instructed by defendant No. 5 were obviously 
made in Court on that day after the suit had been called out, and for the 
purpose of obtaining an adjournment to enable defendants Nos. 1 and 2 to lead 
evidence in mitigation of the quantum of damages claimed by the plaintiff. There 
could, therefore, be no doubt that the alleged statements were made or words 
spoken in the ordinary course of a judicial proceeding before a Court of law 
and in the conduct of a cause that was pending before the learned Judge. It 
is also clear that the words spoken by defendant No. 6 were in connection with 
or with reference to the cause that was pending before the Court and were 
not opprobrious or irrelevant to the cause. In fact, I may go a step further 
and point out that the plaintiff herself has in para. 8 of her plaint admitted 
at more than one place that the alleged defamatory words were uttered or 
statements made for the purpose of mitigating the damages that had been 
‘claimed by her in the suit. In para. 8 this is what she has averred: 

“The unprofessional conduct of the defendants Nos, & and 6 transgressing ihe limits of 
their professional decency and decorum was heightened to a great extent when they deolared 
and made such false and grossest of kind of defamatory allegations by their own mouth in 
a Court of Justice at such a stage when thesuit was ripefor judgement and without a moment's 
notice to the counsel of the plaintiff, and in such a manner and that too for mitigation of 


damages after apology.” 
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A little lower down in the same paragraph she has further averred as follows: 


“The defendants 5 and 6 with the deliberate intention and malicious motive to degrade the 
plaintiff made such false, grossest defamatory allegations against the plaintiff in euch a manner 
and at such a stage and that too in mitigation, to achieve a purpose in which they had failed 
in their crogs-examination of the plaintiff.” 

In view of the several averments made by the plaintiff in the plaint it will, 
therefore, appear quite clear that the alleged defamatory statments made by 
defendant No. 6 on October 17, 1961, were obviously in the ordinary course of 
a judicial proceeding and in the proper conduct thereof, before the learned 
Judge when the ease had been called out and that the said statements were ob- 
viously relevant to the cause, and therefore, in my view, it is obvious that it 
was an occasion of absolute privilege. 

T may observe that for the purpose of arriving at this conclusion, it was not 
necessary that any cvidence should have been placed before the Court and I 
have come to this conclusion on the basis of the averments made in the plaint 
and I am proceeding on the basis that all the averments made in the plaint are 
to be assumed to be true. 

The next question that I have to consider in this case is as to what is the 
Jegal position pertaining to this doctrine of absolute privilege. In this behalf 
Mr. Diwan has invited my attention to certain passages in Halsbury’s Laws of 
England, Third edn., Vol. 24, paras. 89 onwards at pp. 49 to 52 and in Gatley 
on Libel and Slander. Before I go to para. 89 in Halsbury it would be useful 
to set out para. 86, which sets out the nature of absolute privilege. Para- 
graph 86 runs as follows: 


“86, Protection according to the occasion. If the occasion of the publication of a defama- 

tory and untrue statement concerning the plaintiff is privileged, the statement is absolutely 
or conditionally protected according as the occasion of the publication is an occasion of 
absolute privileage or an occasion of qualified privilege. If the occasion of the publication is 
one of absolute privilege, tho statement also is absolutely privileged, and no action for 
defamation, either for libel or for slander, lies, whether the defendant was actuated by malice 
or not,” 
Paragraph 89 sets out the categories when the occasions are regarded ag of 
absolute privilege and one of such category mentioned is anything said or 
uttered in the course of administration of justice. Paragraph 89, which deals 
with absolute privilege pertaining to the category of administration of. justice, 
rans as follows: j 

“89, Absolute privilege.—No action lies, whether against judges, counsel, jury, witnesses, 
or parties, for words spoken in the ordinary course of any proceedings before any court or 
tribunal recognized by law. It is manifest that the administration of justice would be para- 
lysed if those who were engaged in it were liable to actions of libel or slander upon the im- 
putation that they had acted maliciously and not bona fide, Thus, all witnesses or parties 
speaking with reference to the matter before the court have privilege for their evidence, whether 
oral or in writing, relevant or irrelevant, malicious or not. The privilege extends not only 
to words spoken but also to documents properly used and regularly prepared for use in the 
proceedings. Advocates are within the scope of this privilege, as also are juries and judges.” 
Reliance was also placed upon the passage occurring at para. 277 in Gatley on 
Libel and Slander (5th edn., p. 164), which runs as follows: 


“977. General rule. No action will lie for defamatory statements, whether oral or written, 
made in the course of judicial proceedings before a court of justico or a tribunal exercising 
functions equivalent to those of an established court of justice, The authorities establish 
beyond all question this : that neither party, witness, counsel, jury, nor judge, can be put to 
answer civilly or criminally for words spoken in office; that no action for libel or slander lies 
whether against judges, counsel, witnesses, or parties for words spoken in the course of any 
proceeding before any court recognized by law and this although the words were written or 
spoken, maliciously, without any justification or excuse, and from personal ill will or anger 
against the party defamed, It is immaterial whether such proceedings take place in open 
court or in private, whether they are of a final or preliminary character, whether they are 
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ex parte or inter partes, and whether the court has jurisdiction to deal with the matter before 
it or not, The authorities are clear, uniform, and conclusive that no action of libel or slander 
lies, whether against judges, counsel, witnesses, or parties, for words written or spoken in 
the ordinary course of any proceeding before any court or iribunal recognized by law.” 

Mr. Diwan also invited my attention to certain observations of Chief Baron 
Pigott in Kennedy v. Hilliard,’ which make it clear that the aforesaid rule of 
English common law is founded on sound public policy. The relevant obser- 
vations run as follows: 


“I take this to be a rule of law, not founded on the absence of malice in the party sued, 

but founded on public policy, which require that a judge, in dealing with the matter before 
him, & party in preferring or resisting a legal proceeding, and & witness in giving evidence, oral 
or written, in a court of justice, shall do so his mind uninfluenced by the fear of an 
action for dofamation or a prosecution for libel.” 
The aforesaid observations of Chief Baron Pigott were cited with approval by 
Master of Roll Brett in Munster v. Lamb,2 who added the words ‘‘Into the rule 
thus stated the word ‘counsel’ must be introduced’’. Since this is a case con- 
cerning a counsel and an attorney; it would be pertinent to refer to the case of 
Munster v. Lamb, which dealt with the absolute privilege of a counsel. The 
first head-note appearing at p. 588 is most material and may be quoted: 


“No action will lie against an advocate for defamatory words spoken with reference to, 
and in the course of, an inquiry beforo a judicial tribunal, although they are uttered by the 
advocate maliciously and not with the object of supporting the case of his client, and are ut- 
tered without any justification or even excuse and from personal ill-will or anger towards the 
person defamed arising out of a previously existing cause, and are irrelevant to every issue 
of fact which is contested before the tribunal.” 

Lord Justice Fry has observed as follows in his judgment at p. 607 of the 
report: 

“,.. The rule of law exists, not because the conduct of those persons ought not of itself to be 

actionable, but because if their conduct was actionable, actions would be brought against judge 
and witnesses in cases in which they had not spoken with malice, in which they had not spo- 
ken with falsehood. It is not a desire to prevent actions from being brought in cases where 
they ought to be maintained thet hasled to the adoption of the present rule of law; but it is 
the fear that if the rule were otherwise, numerous actions would be brought against persons 
who were merely discharging their duty. It must always be borne in mind that it is not 
intended to protect malicious and untruthful persons, but that it is intended to protect per- 
sons acting bona fide, who under a different rule would be liable, not perhaps to verdicts and 
judgements against them, but to the vexation of defending actions.” 
Reference may also be made to the case of Pedley and May v. Morris? where a 
solicitor was sued in libel for having filed objections containing reflections upon 
the conduct and character of the plaintiff’s solicitor, whose bill of cost was 
being taxed and it was held that the occasion being absolutely privileged no 
action in libel lay against the solicitor. It will thus appear from what I have 
said above that in England the common law rule has always been recognized 
that if anything is said or uttered by either a Judge, party, witness or counsel 
or attorney in the ordinary course of a judicial proceeding, uo action in libel 
or slander lies for such words spoken or uttered, inasmuch as the occasion is 
regarded as an absolutely privileged one and it is also clear that the above 
rule is based on sound public policy to enable a Judge, party, witness, counsel 
or attorney to discharge his duty with a free mind uninfluenced by any fear 
of being sued for defamation or prosecuted for such libel. 

The next question is as to whether this rule of common law obtaining in 
England has been recognized and applied by Indian Courts in our country. 
At the outset it may be stated that at one time there was divergence of opinion 
among the several High Courts as to whether this rule of common law regard- 
ing absolute privilege enjoyed by an advocate or counsel should be recognised 


1 (1889) 10 Ir. Cr. L.R. 105, at p. 209, 2 (1882-83) 11 Q.B.D. 588, 
8.C, 1 L.T. 78. 3 (1891) 65 L, T. 520. 
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and applied in this country and some older decisions of Calcutta and Allaha- 
bad High Courts had taken the view that it should not be applied in India. 
Besides, some doubt has also been expressed in some of the older decisions as to 
whether in view of the provisions of s. 499, Indian Penal Code, if the common 
law rule could be said to have been abrogated at least in regard to criminal 
prosecutions, the same should or should not be applied to civil actions instituted 
for libel or slander. But I may observe that so far as the applicability of this 
common Jaw rule (that absolute privilege is enjoyed by the advocates and 
counsel in regard to whatever is spoken or written during the course of a 
judicial proceeding) to civil actions in libel or slander is concerned, there is 
now preponderance of authority in favour of applying this common law rule 
in this country. I shall first refer to some of the decisions of the other High 
Courts and then I will come to the decisions of this Court on the point. 


In the Full Bench decision in the case of Chunni Lal v. Narsingh Das,4 after 
overruling one of its previous decisions in Abdul Hakim v. Tej Chandar 
Mukarji,© the Allahabad High Court has acecepted the view that in the absence 
of statute law in India regarding civil liability for libel, there was no reason 
why the English law applicable thereto should not be followed. After pointing 
out the difference obtaining in civil and criminal law and procedure under the 
topic of defamation, the Court proceeded to observe as follows (p. 351): 


«|, We thereforo restrict ourselves to the civil wrong and the right to redress in a civil 
action, Next, it iscloar (and is also admitted before us) that tho English rule of law on the 
point for decision is woll established and beyond discuasion, and that under that rule the 
appellant before us would be absolutely protected. It is unnecessary, therefore, to discuss the 
English decisions on a principle which has been accepted for generations and has never been 
questioned in England. It has been recognized by Indian Judges. Ithad to be conceded 
before us that the High Courts of Bombay and Medras have applied it without hesitation, 
and that tho latter has even gone to the extent of applying it to criminal cases, on the cor- 
reotness of which we abstain from expressing any opinion, 

There is no Statute in India dealing with civil liability for defamation. We have, there- 
foro, to apply the rule of oquity, justice and good conscience. This has been interpreted by 
tho Privy Council in Waghela Rajeanfi v. Shekh Masluddin® to mean the rules of English Law 
if found applicable to Indian society and circumstances. On behalf of the plaintiff respondent 
it is urged that in the present instance the rule of English law is inapplicable to the ciroum- 
stances of this country, and that, whatever may have been the rule applied prior to 1860, the 
Legislature in introducing the Penal Code in that year did not apply the rule of English Law 
to criminal cases and may be said, by implication, to have amended the civil law... 

Reference has also been made to several decisions in criminal cases; but we decline to 
discuss them, for the roasons already given. In regard to the first part of the argument the 
learned advocate for the respondent has failed toshow us what there is in tho circumstances and 
society of this country that would make it improper or inadvisable to apply the English rule. 
It is suggested that the mass of the population is uneducated and more impulsive and sen- 
sitive and therefore more likely to take the law into its own hands if it cannot get redress for 
defamation, ond that therefore it would not be sound public policy to enforce the English 
rule. We do not think that these are weighty reasons, The English Law does not seek to 
protect dishonest parties, witnesses or advocates; but deems it a lesser evil that they should 
escape than that the great majority of honest parties, witnesses and advocates should be 
éxposed to vexatious actions, Unless it can be said that the great majority of these classes 
in India is dishonest, there can be no good reason against epplying the same rule in this 
country. Needless to say this has not been urged before us, and in this instance we consider 
that what is sound public policy in England is equally sound policy in India and that the 
rule of English Law is in accordance with the principles of justice, equity and good conscience,” 


After referring to the decision of the Calcutta High Court in Augada Ram 
Shaha v. Nemai Chand’ Shaha,? and after observing that they were unable 


4 (1917) LLL.R. 40 All. 341, F.B. Bom. 561. 
5 (1881) I.L.R. 3 All. 815. 7 (1896) I.L.R. 23 Cal. 867. 
6 (1887) L.R. 14 I.A. 89, s.o. LOR, 11 
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to agree with that decision, their Lordships further went on to observe as 
follows (p. 852): 


“It appears to bo basod upon tho assumption that thero was no law of dofamation 
in India before the Penal Code. This is not the case, for there are reported decisions on the 
subject in this province as far baok as 1852, Moreover, the learned Judges applied the teat 
of the Criminal Law to the Civil Law, whereas we hold that the two are independent of each 
other. 

Lastly, the plea that a criminal enactmont can be interpreted as amonding the civil law 
by implication stands unsupported. It may be anomalous that a party should be criminally 
punishable and yet be not civilly liable in a case like the present, but it is not the only 
anomaly in this branch of the law. 

We thorefore Hold thet defamatory words used on such an occasion as is alleged by the 

plaintiff in this suit are not actionable, on tho ground of absolute privilege, and that the 
present suit fails.” 
This Full Bench decision of the Allahabad High Court, it may be stated, was 
not pointed out to the learned Judges of the same Court, who decided a sub- 
sequent case reported in Rahim Bakhsh v. Bachcha Lall® and it was held that the 
rule of English common law should not be applied to civil actions in libel in 
India. In Sumat Prasad Jain v. Sheodatt Sharma® the entire case law has 
been discussed and following the Full Bench decision reported in Chunni Lal 
v. Narsingh Das, it has been held that on grounds of public policy, an advocate, 
acting professionally in a cause, is absolutely protected from a suit for defa- 
mation for words spoken or written in his professional capacity in the course 
of the administration of the law in respect of that cause, even though the words 
are uttered withont justification and maliciously and are irrelevant to any 
issue then before the Court. On the point as to what is the effect of the Indian 
Penal Code on the immunity claimed under the English common law, it has 
been observed as follows in that case (p. 720) : 

‘|,,Whatever may bo the proper view of tho effect of tho Indian Penal Code on the im- 
munity of these classes from criminal proceedings for defamation and even if the oxceptiona 
by section 499 of tho Code aro oxhaustive—which are matters not falling to be considered in 
the case now bofore us—I should for mysolf be loath to think that the provisions of & criminal 
statute have altered or affected the civil common law as to the privilege of certain classes in 
litigation—a privilege which existed, in India as in England, long before tho Penal Code was 
enacted, If an anomaly has been created in consequence of section 499 of the Indian Penal 
Code, then I should rather accept it than admit either that established civil rights designed 
in the public interest can be curtailed by mere analogies to be drawn from the criminal Code, 
or that the public can be deprived of the immunity accorded to their advocates in courts of 
law at least from civil liability.” 

Turning to the decisions of the Caleutta High Court, I may refer to a Full 
Bench decision of that Court reported in Satish Chandra Chakravarti v. Ram 
Doyal De.1° In this Full Bench case, which was concerned with a criminal 
prosecution for defamation under s. 499, Indian Penal Code, distinction be- 
tween the position obtaining with regard to criminal prosecutions and the posi- 
tion obtaining with regard to civil actions has been clarified. The relevant 
head-notes which appear at pages 388 and 389 may be set out: 

“A defamatory statement, on oathor otherwise, by a party to a judicial proceeding falls 
‘within 8. 499 of the Penal Code, and is not absolutely privileged. Under cl. 30 of the Lettera 
Patent, 1865, the provisions of such Code must be followed, and the Court cannot engraft 
thereon exceptions derived from the Common Law of England or based on publio policy.” 

‘The civil liability for defamation in India does not stand on the same basis as the eri- 
minal. A suit for damages for a defamatory statement, made on oath or otherwise, by a party 
to a judicial proceeding, in the absence of statutory rules on the subject, is governed by the 
principles of justice, equity and good conscience, which, according to a large preponderance of 
judicial opinion, are ideatical with the corresponding relevant rules of English Common Law.” 


8 [1929] AIR. All, 214, 10 (1920) I.L.R. 48 Cal, 388, s,f. 
9 [1945] All. 702. 
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As I have said above, that was a ease of criminal prosecution for defama- 
tion and after dealing with the entire case law on the subject the aforesaid 
two conclusions, oue in regard to the criminal liability and the other in regard 
to civil liability have been summarised in the aforesaid manner at pages 425 
and 426 of the report. This Full Bench decision has been followed in a subse- 
quent decision of the same Court reported in Sundar Das Loghani v. Fardun 
Rustom Irami.!! DE 

The Madras High Court has also taken a similar view. In Hindustan Guilt 
Jewel Works v. Gangayya'? it was held: 


“In civil action for defamation, there is absolute privilege for a statement made in a 
pleading provided that the statement has reference to the inquiry., In deciding a question 
of this nature a Court should not take a too restricted view of what is pertinent but must give 
the words ‘having reference to tho enquiry’ a very wide and comprehensive application.” 
After referring to the Privy Council decision in Baboo Gwnnesh Dutt Singh v. 
Mugneeram Chowdhry,'3 their Lordships observed as follows (p. 688) : 


“We consider that the English rule should apply in civil proceedings. In fact a contrary 
opinion does not appear to be open in view of the decision of the Privy Council in Baboo 
Gunnesh Dutt Singh v. Mugnecram Chowdhry, but it is to be borne in mind that there exists 
@ qualification, Whilo there is absolute privilege where the statement is pertinent to the 
inquiry, this does not hold good when the statement is entirely irrelevant to it.” 

This decision has been followed in a later judgment of the Madras High Court 
reported in Hanumantharow v. Seetharamayya.'+ It may be stated that in 
an earlier decision reported in Sullivan v. Norton,1> the Madras High Court 
had taken the view that an advocate in India could not be proceeded against 
civilly or criminally for words uttered in his office as advocate. In other 
words, by that decision the Madras High Court applied the rule of English 
common law even to criminal prosecution for defamation, but in a later judg- 
ment, reported in Tirwvengada Mudali v. Tripurasundari Anunal,'® the Court 
resiled from this position and fell in line with the decisions of the Calcutta 
High Court and Allahabad High Court and took the view that in regard to 
criminal prosecutions for defamation the law applicable would be one contained 
in s. 499, Indian Penal Code, and to criminal prosecution for defamation, it 
would not be proper to apply the rules of English common law of absolute 
privilege. But from the judgment of the Madras High Court reported in 
Hindustan Gilt Jewel Works v. Gangayya, which I have referred to above 
and which has been followed in a later decision reported in Hanumantharow 
v. Seetharamayya, it would be clear that so far as civil actions for libel or 
slander are concerned, the rule of English common law pertaining to absolute 
privilege has been held to be applicable. 

The Patna High Court in Ramkirat Kamkar v. Biseswar Nath’? has taken 
a similar view, The head-note of that decision runs as follows: 


“In India the law relating to a Civil action of defamation, as distinguished from crimina. 
proceedings which are governed by section 499 of the Penal Code, is not a matter of statutel 
It is inherited from the English Common law and is applicablo in India by virtue of the 
principle that the Indian Courts in default of special legislation are to apply the rules of equity 
and good conscience which include the English Common law of defamation, 

Therefore, a civil action of defamation in India, in respect of statements made to a 
Magistrate for the purpose of getting him to act within the scope of his authority, must be go- 
verned by the rule of English Common law which makes such statements absolutely privileged.” 

I may now refer to some decisions of this Court. In Bhaishanker v. L. M. 
Wadia,'® though the case was under the High Court’s disciplinary powers, 
the Full Bench has made observations on the aspect of the law applicable to 
civil suits for defamation. The principle of the English decision of Munster 
v. Lamb was accepted as laying down the correct law on the point. I may 


11 [1939] 1 Cal. 474, 15 (1886) L.1.R. 10 Mad 28. 
12 [1943] Mad. 68b. 16 (1936) L.L.R. 49 Mad, 728, F.B. 
13 (1872) 11 Beng. L.R. 321, P.O. 17 (1982) LL.R. 11 Pat. 693. 


14 [1942] A.LR, Mad. 343. 18 (1899) 2 Bom. L.R. 3,7.n. 
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usefully refer.to a Division Bench ruling of this Court reported in Nathje 
Muleshvar v. Lalbhat Ravidat,'® which was a case dealing with a civil action 
for damages for libel and slander where it was held that no action for slander 
lies for any statement in the pleadings or during the conduct of a suit against 
a party or witness in it. Chief Justice Sargent, after referring to several 
English cases including Seaman v. Netherclift,2° Munster v. Lamb and 
Dawkins v. Lord Rokeby?’ observed as follows (p. 99): 

“This view of the law would equally apply to similar actions against judges, witnesses 
and counsel for defamatory statements in the course of æ judicial proceeding, which by 
English law are held not to lie, even if the statements be mala fide and spoken with express 
malice, However in Baboo Gunnesh Duti Singh v. Mugneeram Chowdhry, the Privy Council 
held in 1872 that the same rule applied to witnesses in this country....... 

We doubt whether there is anything in the circumstances of this country which makcs 
it less desirable from the point of view ‘of public policy as concerning the public and adminis- 
tration of justice’ as it is expressed by the Privy Council in the case above cited, that such 
statements, though false and malicious, should in no case be made the subject of civil action 
quite independently of the question as to thoir being criminally puniehable. 2 
In other words, this Court has clearly taken the view in the case mentioned 
by me above, that the English common law rule pertaining to absolute pri- 
vilege in regard to defamatory statements made in the course of judicial pro- 
ceedings, even though such statements are false or malicious, would be appli- 
eable in India to civil actions in libel or slander and apart from the question 
as to whether making of such statements would make these statements erimi- 
nally liable. The same view has been accepted and expressed in a later Divi- 
sion Bench ruling reported in Govind Ramchandra v. Gangadhar Mahadeo? 
In that case allegations were made in a petition as well as in the affidavit in 
support of it, addressed to the High Court for taking steps under the Bar 
Council Act, 1926, against a legal practitioner under the disciplinary juris- 
diction and the legal practitioner filed a suit to recover damages for libel con- 
tained in the petition as well as in the affidavit. It was held that the peti- 
tion as well as the affidavit made in support thereof were essential steps in a 
judicial proceeding and, therefore, were absolutely privileged. This Court 
while deciding the case did not go into the merits of the allegations contained 
in the petition and affidavit and apart from the question as to whether the 
said allegations were true or not, the Court held that since those allegations 
had been made on an occasion which was absolutely privileged, the legal prac- 
titioner’s suit was liable to be dismissed. Incidentally, it may be stated that 
both these Bombay decisions dealt with cases in which parties were concerned 
in making defamatory allegations in judicial proceedings. 

I shall now refer to a decision of this Court reported in Tulsidas v. Bills- 
morta.°3 That was a case dealing with a criminal prosecution for defama- 
tion and it was held that in India a member of the bar has no privilege. 
The relevant portion of the head-note runs as follows: 

..An advocate who makes defamatory statements in the conduct of a case has no wider 
protection than a laymen, that is to say, he has to bring his case within the terms of except- 
ion 9 to s. 499, and under s. 105 of the Indian Evidenco Act the burden of proofis normally 
upon him. In practice, However, an advocate is entitled to special protection, and if an 
advocate is called in question in respectof defamatory statements made by him in the course 
of his duties as an advocate, the Court ought to presume that he acted in good faith and 
upon instructions and ought to require the other party to prove express malice,” 

It is, no doubt, true that in this case it has been held that a member of the 
bar in India has no absolute privilege, but this statement of law must be con- 
fined to the facts of that case. It was a case where a criminal prosecution has 
been launched for defamation and since the law pertaining to criminal pro- 
secution for defamation has been codified in the form of ss. 499 and 500 of 
19 (1889) LL.R. 14 Bom. 97. 22 (1943) 46 Bom. L.R. 417. 


20 (1876) L.R. L.O.P.D. 540, at p. 545. 23 (1982) 34 Bom, L.R. 910. 
21 (1875) L.R. 7 H.L. 744, at p. 753. 
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the Iudian Penal Code, it is but proper that the advocate who is sought to be 
prosecuted criminally for such defamatory words spoken or uttered during the 
conduct of a trial should be required to bring his case within exception "9 to 
s. 499. The question as to whether an advocate would have an absolute pri- 
vilege or not in relation to a civil action for damages in libel or slander has 
not at all been touched, much less discussed in this case and rightly so. In 
my view the distinction that has been made between criminal prosecution and 
vivil actions for defamation on the point as to the applicability of English 
Common Jaw rule of absolute privilege in the several decisions of other High 
Courts and of this Court is perfectly understandable. It is uo doubt true 
that if the English Common law rule is based on sound public policy to enable 
a Judge, party, witness, counsel or attorney to discharge his duty with a free 
mind uninflueneed by any fear of any action being taken against him and if 
the same sound public policy holds good in India, it is a little anomalous that 
in regard to words spoken or uttered by him in the conduct of a case before 
a judicial tribunal an advocate should be absolutely immune from any civil 
action in damages and that he should not be so absolutely immune if a cri- 
minal prosecution were launched against him; but it must be stated as has 
been pointed out by the Allahabad Ifigh Gourt in one of its decisions, to which 
I have already referred, that prior to 1860 ie. before the Indian Penal Code 
came into operation the English Common law rule conferring absolute privi- 
lege or complete immunity against any kind of action upon Judges, counsel, 
advocates, attorneys, witnesses or parties was applicable in India. One way 
of looking at the matter would be that by reason of the enactment of the 
Penal Code and its provisions contained in ss. 499 and 500 an exception to 
the English Common law rule should be said to have been engrafted in rela- 
tion to criminal prosecutions for defamation, but subject to such exception 
that may be said to have been engrafted the English Common law rule should 
continue to apply in fields other than those covered by the exception. I may 
incidentally mention that the decision reported in Govind Ramchandra v. 
Gangadhar Mahadeo pertaining to civil action for damages in libel was a deci- 
sion later in point of time than the decision reported in Tulsidas v. Billimorta 
and in that decision it has been positively held that so far as civil liability 
for defamation is concerned the English Common law rule pertaining to abso- 
lute privilege or immunity enjoyed by advocates has been held applicable in 
India. 

In my view, as has been rightly pointed out in one of the Madras decisions 
to which T have already referred, it is not open to take a contrary view having 
regard to the binding pronouncement of the Judicial Committee of the Privy 
Council in'the case of Baboo Ganesh Dutt Singh v. Mugnecram Chowdhry, 
where the rule of English Common law of absolute privilege was held appli- 
cable to a civil action against a witness, who while giving evidence was alleged 
to have made false and defamatory statements. 

Having regard to the aforesaid discussion of the several authorities, it is 
clear to me that the English Common law rule pertaining to absolute privi- 
lege enjoyed by Judges, advocates, attorneys, witnesses and parties in regard 
to words spoken or uttered during the course of a judicial proceeding is appli- 
cable in India, at any rate, in relation to civil suits filed for damages for 
libel or slander. The prepouderance of authority obtaining in the matter, as 
I have indicated above, favours this view and I, therefore, feel no hesitation 
in coming to the conclusion that having regard to the fact that the alleged 
defamatory statements were made by defendant No. 6 on an occasion which 
was absolutely privileged, the plaintiff’s suit to recover damages for the said 
slander would be not maintainable. 

In the result, the two preliminary issues are answered in favour of the de- 
fendants and consequently the suit is dismissed with costs. 

Sutt dismissed. 
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Before Mr, Justice V. S. Desai and Mr, Justice K. K. Desart. 
-BABGONDA RAMGONDA PATIL v. ANNA NEMGONDA PATIL.* 
Hindu Law—Adoption—Alienation of joint family proporty by sole surviving coparcencr— 
Whether alienation can be challenged by subsequently adopted son to pre-deceased coparcensr, 
Under Hindu law the alienation of joint family property by the sole surviving coparcener 
cannot be challenged by a subsequently adopted son to a pre-deceased coparcener in the 
family by the widow of the said coparcener, The power of the sole surviving coparcener to 
treat the property as his absolute property and deal with it as such is not fettered by 
the contingency of an adoption being made by a widow in the family. 
_ One B died leaving two sons R and N. R died in 1921 leaving his widow 8. N died 
in 1929 leaving a son A and his widow SO. A died two years later ; he was then unmarried 
i and a minor, His mother 80 who had succeeded to the joint family property adopted 
the defendant in 1941 as a son to her deccased husband. In 1945 the defendant alienated 
some joint family properties, About two months thereafter 8 the widow of R adopted 
_the plaintiff and the latter filed a suit challenging the alienations made by the defendant : 
Held, that the principle of relation back that on adoption the adopted son’s rights to 
property ordinarily relate back to the date of hie adoptive father’s death, does not apply 
to alienations made by tho sole surviving coparcener of the joint family prior to the date 
of adoption, and 
that, therefore, the olienations made by the defondent could not be challenged by the 
plaintiff. 
N: Paramanna v. S. Ningappa' and Mahadevappa v. Ohanabasappa.* dissented from, 
Vinayak Gopal Phadnis v. Shankar Basapa Ghugare, disapproved. 
Shrinivas Krishnarao v. Narayan Devfi,4 Krishnamurthi v. Dhruwarajs and Quramma 
Chanbasappa v. Mallappa,* explained. 
. Veeranna v. Sayamma,’ Bhimaji Krishnarao v, Hatunantrao Vinayok,® Vithalbhat 
Gokalbhat v. Shivabhat,® Udhao Sambh v. Bhaskar Jatkirishna”® and Anant Bhikappa Patil 
v, Shankar. Ramchandra Patil," referred to. 


_ Tam facts are stated in the judgment. 


K. J. Abhyankar, for the appellant. 
S. B. Bhasme, for respondent No. 6. 


V. S. Desar J. The short question which arises for consideration in this 
Second Appeal is whether the alienation by the sole surviving coparcener can 
be challenged by a subsequently adopted son to a pre-deceased coparcener in 
the family by the widow of the said coparcener. 

One Babangonda Patil had two sons Ramgonda and Nemgonda. Ramgonda 
died in 1921 leaving behind his widow Satakka. Nemgonda died in 1929 leav- 
ing behind a son Appa and his widow Sonubai. Appa died a couple of years 
later while he was unmarried and still a minor and his mother Sonubai suc- 
ceeded to the joint family property which consisted of six lands and a house 
at the village Samdoli in Tasgaon Taluka of the Sangli District. In 1941, 
Sonubai adopted Anna defendant No. 1, as a son to her deceased husband. 
On July 26, 1945, Anna, defendant No. 1, alienated six of the seven joint 


*Decided, November 18/21, 1966, Second decided by Patel J., on November 16, 1964, 
peal No, 278 of 1959, against the decision nrep.) 
§.M. Khatavkar, Assistant Judge at Sangli, 4 F954) 57 Bom, L.R. 878, S.C. 
în Civil Appeal No. 151 of 1957, confirming (1961) 64 Bom, L.R. 166, 8.C, 
the decree passed by 8. V. Bhorkar, Joint (1964) 66 Bom, L.R. 284, 8.C. 
Civil Judge, Junior Division at Sangli, in (1928) ILL.R. 52 Mad. 398, 
Civil Suit No. 232 of 1955. (1949) 52 Bom. L.R. 290, 
1 [1964] A.I.R. Mys. 217. (1949) 52 Bom. L.R. 301. 
2 Hoods A.I.R. Mys. 15. 10 ois A.LR. Nag. 208. 
3 (1964) Second Appeal No. 907 of 1955, 11 (1948) 46 Bom, L.R. 1, r.c. 
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family properties þy exhs. 81 and 82; Thereafter, on September 19, 1945, 
Satakka, the widow of Ramgonda, adopted the present plaintiff and on October 
28, 1946, the plaintiff filed the present suit against defendant No. 1 and the 
alienees challenging the alienations and claiming his half share by partition in 
all the seven properties which had belonged to the joint family and six out of 
which had been alienated by defendant No. 1. The suit was resisted by de- 
fendants on several grounds, all of which are not necessary to be mentioned for 
the purposes of this appeal. One of the contentions was that defendant No. 1 
being the sole surviving coparcener at the time when the alienations were 
effected on July 26, 1945, had the right to deal with the properties as if he 
was the absolute owner thereof and the plaintiff who came into the family by 
a subsequent adoption could have no right to challenge the said alienations. 
This contention was accepted by both the Courts below and they held that the 
plaintiff could have no right to challenge the alienations. As to the remain- 
ing property which had not been alienated, the plaintiff was undoubtedly en- 
titled to have a half share in the interest: which the joint family had in that 
property. It was found, however, that there were other co-sharers in the pro- 
perty and partition and separation of the plaintiff’s share in that property 
could not be made in the absence of the said sharers. Since the plaintiff had 
not joined the other co-sharers in ‘the said property to the suit nor was he 
willing to do so, the Courts could not give him a decree in respect of the said 
property also. In the result, both the Courts below have dismissed the plain- 
tiff’s suit. 

In our opinion, the proposition that lawful alienations of the joint family 
property made by the sole surviving coparcener could -not be challenged by a 
coparcener who has come into the joint family either by birth or adoption 
subsequent to the date of the alienations is well settled. In Veeranna v. 
Sayamma,’ it was held: í 

“ The last surviving malo member of a joint Hindu family is the full owner of all the family 
properties in spite of an unexercised power of adoption possessed by the widow of a deceased 
member ; such survivor can alienate all or any of the family properties absolutely...without the 
gon adopted after the alienation, being able to question the same. The theory that, on an adop- 
tion, the adopted son’s rights to property ordinarily relate back to the date of his adoptive father’s 
death, does not apply to such a case.” 

The same view was taken by this Court in Bhimajit Krishnarao v. Hanmantrao 
Vinayak? and Vithalbhait Gokalbhai v. Shivabhai. In the former case, the 
sole surviving coparcener had made an alienation of portions of the family 
property and these alienations were challenged by the adopted son of a pre- 
deceased coparcener who had been adopted by his widow subsequent to the date 
of the alienations. It was held that since at the date of the alienations the 
alienating coparcener had full right to treat the family property as if it were 
his own, the adoption which was subsequent to the alienations could not affect 
the property which was already disposed of by the coparcener as a person 
who had acted as the full owner of the property. In the latter case, it was 
held that the adopted son was not entitled to question the dispositions made 
by the testator of the family property which were made prior to the adop- 
tion. The same view also has been taken by the former Nagpur High Court 
in Udhao Sambh v. Bhaskar Jatkrishna.4 The view taken in these decisions 
is not in any way affected by the Privy Council decision in Anant Bhikappa 
‘Patil v. Shankar Ramchandra Patil, because in the said decision their Lord- 
ships of the Privy Council specifically referred to the decision in Veeranna v. 
Sayamma and approved of the view taken in that decision that the theory 
that on adoption the adopted son’s rights to property ordinarily relate back 
to the date of his adoptive father’s death does not apply to the alienations 
1 (1928) I.L,R. 62 Mad. 398, 4 noa ALR. Nag, 203, 
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made by the sole surviving coparcener of the. joint family. property- prior -to 
the date of adoption. 

It is, however, argued by Mr. Abhyankar, who appears for the appellant, 
that the view taken in these decisions is no longer correct, having regard to 
the decisions of the Supreme Court in Shrinivas Krishnarao v. Narayan 
Devii; Krishnamurthi v. Diruwaraj’ and Guramma Chanbasappa v. Mal- 
lappa.8 In our opinion, the submission put forward by the learned advocate 
is not correct. In Shrinivas Krishnarao v. Narayan Devji, the Supreme 
Court was considering the effect of adoption in a joint family subsequent to 
the devolution of the joint family property by inheritance on the collaterals 
of the last surviving coparecener in the family. In that case, it was held that 
the adopted son is entitled under the Hindu law to take in defeasance of the 
rights acquired prior to his adoption on the ground that in the eye of law 
his adoption relates back, by a legal fiction, to the date of death of his adop- 
tive father, he being put in the position of a posthumous son. The principle 
of relation back, however, has limitations and only applies when the claim 
made by the adopted son relates to the estate of hig adoptive father and has 
no application when the claim made by the adopted son relates not to the 
estate of his adoptive father but to that of a collateral. 

It may be pointed out that in Anant Bhikappa Patil v. Shankar Ram- 
chandra Patil, the Privy Council considered the effect of adoption made by 
the mother of the last surviving coparcener who had died unmarried and on 
whose death the properties had devolved upon his distant collateral. The pro- 
perties which had passed on to the distant collateral consisted of properties 
of which the last surviving coparcener was possessed as properties of the joint 
family as well as properties which he had inherited as the heir of his sepa- 
rated uncle. In other words, the properties which had devolved upon the dis- 
' tant collateral on the death of the last surviving coparcener were properties 
of which he was possessed as the properties of his own family as well as pro- 
perties which had come to him by collateral succession. The Privy Council 
held in that case that the adoption by the mother of the last surviving copar- 
cener was valid and by reason of the doctrine of relation back the adopted 
son was entitled to divest not only the joint family property of his adoptive 
father but also as a preferential heir -to the last surviving coparcener the pro- 
perty which had been inherited hy him by. collateral succession. In Shrinivas 
Krishnarao v. Narayan Devji, the Supreme Court narrowed down the applica- 
tion of relation back even in cases of inheritance, to the property of the adop- 
tive father and it pointed out that the doctrine of relation back cannot be 
applied when the claim made by the adopted son relates not to the estate of 
the adoptive father but to that of a collateral. The Supreme Court case in 
Shriniwas Krishnarao v. Narayan Devji was a case of inheritance and the 
Supreme Court was concerned with the application of the doctrine of relation 
back to eases of inheritance. It is clear from this judgment of the Supreme 
‘Court that the doctrine of relation back has limitations even in cases 
of inheritance. Whilst observing about the limitations, their Lordships 
also pointed out, as was done by the Privy Council in Anant Bhikappa 
Patil v. Shankar Ramchandra Patil, that .when an adoption is made by 
a widow of either a coparcener or a separated member, then the right of 
the adopted son to claim properties as on the date of the death of the adop- 
tive father by reason of the theory of relation back is subject to the limita- 
tion that alienations made prior to the date of adoption are binding on him 
if they were for purposes binding on the estate. This observation, of the 
Supreme Court appears in the context of its considering the point that the 
theory of relation back has limitations to its application and the. observation 
is by way of illustrating one of such limitations. The Supreme Court was-not 
considering a case of alienations made prior to the date. of adoption by a male 
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person who was competent io make such alienations. It is impossible to read 
in this observation that the Supreme Court stated the law as meaning that 
except in cases where the alienations were made either for legal necessity or 
for the benefit of the estate the doctrine of relation back would enable the 
adopted son to challenge all such alienations. It may be pointed out that the 
right to challenge alienations on the ground that they are not justified either 
by legal necessity or for the benefit of the estate is available in cases where 
there is only a limited power to alienate dependent upon the existence of the 
conditions of legal necessity or benefit of the estate, e.g., in the case of a widow 
who has inherited the joint family property or where a coparcener in the 
family who is in the position of a manager or Karta of the family wants to 
alienate the family property without the consent of all the other members of 
the coparcenary. There is no such limit where the alienating person is the 
sole surviving coparcener in the family. Tt has been always held that the 
power of the sole surviving coparcener to treat the property as his absolute 
property and deal with it is not fettered by the contingency of an adoption 
being made by a widow in the family—a contingency which may not operate 
at all. It is also well settled that alienations of the joint family property 
made with the consent of all the existing coparceners who are capable of 
giving consent to it, even if it be without legal necessity or the benefit of the 
estate, are not capable of being challenged by the coparceners coming into 
the family subsequent to the date of the alienations, Thus, for instance, a 
father’s alienations, if the father is the sole surviving coparcener, are not 
capable of being challenged by a son subsequently born to him, though the 
son on his birth becomes a coparcener with the father and is entitled to the 
jomt family property along with his father as a coparcener. If a son or other 
member in the coparcenary born subsequently to the date of the alienations 
is not entitled to challenge the alienations effected prior to his birth, a son ' 
brought into the family by an adoption made by a widow in the family would 
put the adopted son in a more favourable position if the doctrine of relation 
back is held as entitling him to challenge the alienations. Mr. Justice Odgers, 
one of the learned Judges who decided the case of Veeranna v. Sayamma, after 
having exhaustively considered the position of law relating to the application 
of doctrine of relation back, observed as follows (p. 414): 


“The theory of relation back has only to do with establishing a line of succession to the 
adoptive father and in order to establish that line, it is necessary that certain intermediate 
holders should give way to the adopted gon’s superior claims as that of a natural born son of his 
adoptive father. There are limits. We have seen some of them, but I have not discussed all 
the cases in this connection regarding his power of divesting, as for instance, when the succession 
to the property gets into a collateral line, But within these limita, he can so to speak insist 
on the property devolving in a direct line a» far as possiblo from father to son or from grandfather 
to grandson and it is in this connexion and this alone that the doctrine of relation back and the 
cases I have quoted in the first category of inheritance, are to be regarded. What authority 
there is with regard; to alienations by a male-holder, are strongly, and it seems to me conclu- 
sively, against the contention argued by the appellant. ” 

This position of the law, as we have already pointed out, has been accepted with 
approval in Anant Bhikappa Patil v. Shankar Ramchandra Patil by the 
Privy Council and we find that not only no divergence thereto has been ex- 
pressed by the Supreme Court in Shrinivas Krishnarao v. Narayan Devji but, 
on the other hand, the observation that we have referred to appears to indi- 
cate that the Supreme Court is in agreement with the view taken in Veeranna 
v. Sayamma. It may be pointed out that in Veeranna v. Sayamma, even in 
cases of inheritance, although the learned Judges were not considering a case 
of inheritance, the observations indicated their view that the scope of the doc- 
trine of relation back can have only application to the property of the adop- 
tive father. The Privy Council in Anant Bhikappa Patil v. Shankar Ram- 
chandra Patil no doubt extended the scope of the doctrine even to property 
inherited by collateral succession, but the Supreme Court in Shrinivas 
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Krishnarao v. Narayan Devi limited it once again to property of the adop- 
tive father only and thus concurred with the view taken in Veeranna v. 
Sayamma. We do not, therefore, find anything in Shrinivas Krishnarao v. 
Narayan Devji which can be taken as going counter to Veeranna v. Sayanuna 
or to the two cases reported in Bhimaji Krishnarao v. Hanumantrao Vinayak 
and Vithalbhai Gokalbhai v. Shivabhai, to which we have already referred. 
The Supreme Court decision in Krishnamurthi v. Dhruwaraj was again a 
case of inheritance. The facts of the case were that one N died in 1892 
leaving him surviving two daughters, one of whom was K, and T the widow 
of a predeceased son B. On N’s death, K and her sister succeeded to N’s pro- 
perty in equal shares. K diced in 1933 and was succeeded by her son V, who 
died in 1934, leaving behind his sons who were the defendants. It was there- 
after that T adopted the plaintiff in 1945. The plaintiff’s suit to recover ‘the 
property was decreed, the Court holding that the doctrine of relation back 
entitled the plaintiff to recover the property. It was held that the character 
of the property did not change from coparcenary property to self acquired 
property of K so long as T, the widow of the family, existed and was capable 
of adopting a son and since the plaintiff on his adoption was entitled to 
divest K, the claim of the defendants was also liable to be defeated since 
they claimed only under K. It will be seen that in this case the application 
of the doctrine of relation back was capable of being made within the limits 
within which it could operate in view of the Supreme Court decision in Shvi- 
nivas Krishnarao v. Narayan Devjt. What was claimed on adoption was the 
property of the adoptive family which had devolved by inheritance on an 
intermediate holder, The argument advanced in that case was that since the 
property which had devolved on K, the intermediate holder, had on the death 
of K vested in her own heirs, the adoption made subsequently could not have 
the effect of divesting it and a further limitation on the application of the 
doctrine of relation back was sought to be propounded proceeding on the 
analogy of the limitation of the said doctrine to cases of collateral succession. 
Their Lordships pointed out that the case of an adopted son’s claiming to 
divest the heir of a collateral who died before the adoption took place of the 
property inherited from the collateral is different from the case of his claim- 
ing the property which originally belonged to the adoptive father but had de- 
volved on a collateral and after the death of the collateral which took place 
before the adoption devolved on the heir of the collateral. In the former case, 
the claim is to the property of the collateral, while in the latter case, it is to 
the property of the adoptive father which by force of circumstances had pass- 
ed to the hands of a collateral. Mr. Abhyankar for the appellant has relied 
on the observations of their Lordships to the effect that the character of the 
property does not change from coparcenary property to self acquired property 
of the person on whom it has devolved so long as the widow of the family 
exists and is capable of adopting a son who becomes a coparcener. He 
argues that this statement of the law by the Supreme Court has the result 
that the character of the joint property does not change in all events even 
in eases where it is sought to be alienated by the sole surviving coparcener 
and the doctrine of relation back, therefore, which entitles the adopted son 
to a share in the joint family property will enable him to obtain a share in 
the alienated property also ignoring the said alienation, because the alienated 
property, in spite of the alienation, still retains the character of the joint 
family property. In our opinion, Mr. Abhyankar cannot press into service 
the observations of their Lordships of the Supreme Court in the manner in 
which he has sought. It is no doubt true that the alienated property is the 
joint family property. But what the adopted son can claim to have a share 
in is the property which continues to be the joint family property and that 
would mean such joint family property as remains after any lawful aliena- 
tions thereof. The mere circumstance that the property alienated was joint 
family property will not help the adopted son to get the share of the property 
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unless he is in a position to challenge the alienation and have it ignored. If 
the doctrine of relation back can avail him to challenge the said alienations, 
then only he can claim that in spite of the alienations the property still re- 
tains the character of the joint family property and he is entitled to claim a 
share therein. Where property has devolved by inheritance, the law is that 
the said devolution can have no effect against the adopted son because of the 
doctrine of relation back. In the cases of alienations, however, as we have 
already pointed out, the settled law has been that the doctrine of relation 
back does not apply to challenging the lawful alienations which have taken 
place before the date of adoption. We do not, therefore, think that there is 
anything in Krishnamurthi v. Dhruwaraj which can be taken to depart from 
the law as to the application of the doctrine of relation back to the cases of 
alienations. 

The last case to be considered is the Supreme Court case in Guramma Chan- 
basappa v. Mallappa. In that case, one C died on January 8, 1944, leaving 
behind three widows, viz. N, G and V, and two widowed daughters, V was 
pregnant at the time of C’s death and gave birth to a son on October 4, 1944. 
N adopted her sister’s son on January 30, 1944, N then filed the suit for 
partition and possession. The two other widows G and V were made defen- 
dants Nos. 1 and 2 to the said suit. N’s adopted son was made defendant 
No. 3. V’s son was defendant No. 4 and defendants Nos. 5 to 18 were the 
alienees from C prior to his death. We are not concerned with the other 
points involved in that case excepting the challenge to the alienations made 
by C on the 4th and 5th of January 1944 which was the period during which 
defendant No. 4 was conceived and in the womb of V, the wife of C. The 
alienations were challenged both on behalf of defendant No. 3, the son adopted 
by N on January 30, 1944, as well as by defendant No. 4 who was born on 
October 4, 1944. It was held by the Supreme Court that defendant No. 3 who 
was adopted on January 30, 1944, was not entitled to challenge the aliena- 
tions because he was not in existence on the date on which the alienations 
were made. Since they were made on the 4th and 5th of January 1944, C had 
died on January 8, 1944 and the adoption was made only on January 30, 1944. 
As to defendant No. 4, the posthumous son of C, it was held that he having 
been conceived at the time when the alienations were made had to be regard- 
ed as if he was born on the principle that a son conceived is a son.born and 
he was, therefore, a coparcener with the father at the date of his alienations, 
and inasmuch as with the existence of the son the father alone could not have 
the power to alienate the entire interest in the joint family property, defen- 
dant No. 4 was entitled to challenge the said alienations. We do not see how 
this case can support Mr. Abhyankar. It is not only that this case does not 
support Mr. Abhyankar, but we find that some of the observations in this case 
are against the position that he has contended. Dealing with the question of 
alienations in the joint family, their Lordships observed (p. 290): 

.. A coparcener, whethor he is natural born or adopted into the family, acquires an interest 
by birth or adoption, a8 the caso may be, in the ancestral property of the family. A managing 
member of the family has power to alienate for value joint family property either for family 
necessity or for the benefit of the estate. An alienation can also be made by a managing member 
with the consent of all the coparceners of the family. The sole surviving member of a coparcenary 
lag an absolute power to alienate the family property, as at the time of alienation there is 
no other member who has joint interest in the family. If another member was in existence or 
in the womb of his mother at the time of the alicnation, the, power of the manager was circums- 
cribed as aforesaid and his alienation would be voidablo at the instance of the existing member 
or the member who was in the womb but was subsequently born, as the case may be, unless 
it was made for purposes binding on the members of the family or the existing member consented 
to it or the subsequently born member ratified it after he attained majority. If another 
member was conceived in the family or inducted therein by adoption before such consent or 
ratification, his right to avoid the alienation will not be affected.” 

Tt will be clear from these observations that where an alienation of the joint 
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family property is made by a managing member with the consent of all the 
other coparceners in the family or by the sole surviving coparcener who has 
an absolute power to alienate the property, there being no other member 
whose consent he must take, such alienations whether or not they are for legal 
necessity or benefit of the estate are binding on the joint family. Where, 
however, an alienation is made by a managing member in the family without 
the consent of other coparceners, it can only be binding on the family if it is 
for legal necessity or benefit of the estate. It is in such cases where the aliena- 
tions In order to be binding Have to be for legal necessity or benefit of the 
estate that the right of the adopted son to challenge them on his adoption 
would arise. In cases, however, where there is a power in the alienor to deal 
with the property as an owner, e.g. in the case of a sole surviving coparcener, 
there is no need of the conditions of either legal necessity or benefit of the 
estate to exist in order to make the alienations binding on the family. In 
our opinion, therefore, this case also cannot be pressed into service by 
Mr. Abhyankar to support his submission that the view taken in Veeranna v. 
Sayamma and followed by this Court in Bhimaji Krishnarao v. Hanmantrao 
Vinayak and Vithalbhat Gokalbhai v. Shivabhai in the cases to which we have 
already referred is affected by this case. 

Mr. Abhyankar then has invited our attention to two decisions of the Mysore 

High Court in N. Paramanna v. S. Ningappa® and Mahadevappa v. Chana- 
basappa.'° It is no doubt true that in both these cases the adopted son’s 
right to challenge the alienations made by the sole surviving coparcener of 
-the family prior to his adoption has been upheld. The view taken by the 
learned Judges in these decisions appears to be that the Supreme Court deci- 
sions in Shrinivas Krishnarao v. Narayan Devji, Krishnamurthy v. Diruwa- 
raj and Guramma Chanbasappa v. Mallappa are to the effect that the doctrine 
of relation back can extend even to cases of alienations and that unless the 
alienations are justified by legal necessity or benefit of the estate so as to be 
binding on the family, the adopted son is entitled to challenge the said alie- 
nations. With respect, we are not in agreement with the view taken by the 
learned Judges of the Mysore High Court in these two cases for the reasons 
which we have already discussed sufficiently. 

Mr. Abhyankar has invited our attention to a decision of a single Judge 
of this Court in Vinayak Gopal Phadnis yv. Shankar Basapa Ghugere.' In 
this case also, the learned Judge appears to be inclined to take a view of the 
law similar to that taken by the Judges of the Mysore High Court. It may, 
however, be pointed out that the decision of the case proceeded on the basis 
that the so-called alienations were in fact not the alienations at all and after 
having taken the view, the learned Judge proceeded to consider what the posi- 
tion would be on the assumption that the transactions were alienations as 
was contended. In the case before him, the two decisions of this Court in 
Bhimaji Krishnarao v. Hanmantrao Vinayak and Vithalbhai Gokalbhai v. 
Shivabhai were pointed out. The learned Judge, however, was pleased to take 
the view that the said decisions were affected by the Supreme Court decisions 
in Shrinivas Krishnarao v. Narayan Devji and Krishnamurthy v. Dhruwaraj. 
In our opinion, the Supreme Court decisions, for the reasons which we have 
already stated, do not affect the view taken by this Court in Bhimaji Krishna- 
rao v. Hanumantrao Vinayak and Vithalbhai Gokalbhai v. Shivabhai. 

There is no other point which has been urged in this appeal. 

The result, therefore, is that the appeal must fail and must be dismissed. 
We order accordingly. There will be no order as to costs. 

Appeal dismissed. 


9 [1964] A.I.R. Mys, 217. docided by Patel J., on Novomber 16, 1984 
10 [1966] A.LR, Mys. 15. (Unrep.). = 
11 (1884) Second Appeal No, 907 of 1958, 
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Before Mr. Justice Padhyc. 
STATE v. BHANUPRASAD SHYAMLAL JOSHI* 

Oriminal Procedure Code (Act V of 1898), Secs, 640, 162(1)—Indian Evidence Act (I of 1872), 
Secs. 137, 188—-Prosecution witness recalled under s. 540 on application by proseoution— 
Whether such witness a Court-witness—Applicability of proviso to 8.162(1). 

A prosecution witness who has been recalled under 8.640 of the Criminal Procedure 
Codo, 1898, on an application mado for his recall by the prosecution, takes the character 
of æ prosocution witness and, therefore, under the proviso to s.162(1) of the Code, the 
prosecution with tho permission of the Court will bo entitled to put tho provious statement 
of such witness to contradict him, 

Tahsildar Singh v, State of U.P., In ro Koti Reddi,? Sheo Shanker v. The State, 
Dahyabhai v. Stats of Gujarat,’ Inayat y, Rex,5 State v. Mohan Hirat, Hansraj Harjiwan 
v. Emperor? and Mohammad Akbar y. Emperor, roforred to. 


THE facts appear in the judgment. 


C. 8. Dharmadhikari, Assistant Government Pleader, for the State. 
S. K. Deshpande, for the opponent. 


Papaye J. This reference by the learned Sessions Judge, Nagpur, in Cri- 
minal Revision Application No. 101 of 1966 arose in the following manner. 

The accused Bhanuprasad was being tried for the alleged offence under 8. 
409, Indian Penal Code. One Sitalprasad Havildar of Nagpur Central Prison 
was examined as a prosecution witness on September 15, 1966. Ile was exa- 
mined, cross-examined, and discharged. Thereafter some other cvidence was 
recorded on the same day and at the end of the day, the Police Prosecutor, who 
was conducting the case on behalf of the prosecution, filed an application, seek- 
ing permission of the Court to recall the witness Sitalprasad Havildar and to 
contradict the said witness with his statement recorded by the investigating 
officer during investigation. 

This application was opposed on behalf of the accused as it would cause 
prejudice to the case. It was contended on behalf of the accused that this 
Witness could not be recalled at the instance of the Prosecutor to afford him 
an opportunity to contradict him under s. 162 of the Code of Criminal Proce- 
dure. Accepting the request of the Police Prosecutor, the learned Magistrate 
granted the application for recalling the witness Sitalprasad Havildar. The 
aceused, therefore, filed a revision application before the Sessions Judge, Nagpur, 
challenging the said order. 

It was contended on behalf of the accused that the aforesaid witness was 
examined-in-chief by the Police Prosecutor. He was cross-examined on behalf 
af the accused and his examination had been completed and he was also dis- 
charged by the Court. It was also contended that some questions were also 
put to this witness by the learned Magistrate, and thereafter he was discharged. 
Tt was further urged that some more witnesses were also examined on behalf of 
the prosecution after the close of the evidence of this witness Sitalprasad. It is 
next contended that since this witness was discharged after examination, he ceases 
to be a witness for the prosecution and if the said witness is further recalled 
at the instance of the Court, he could not be called a prosecution witness and 
would be a witness recalled under s. 540 of the Code of Criminal Procedure, 

*Decided, January 28, 1907. Criminal 4 [1964] A.I.R. S.O. 1563, 

Reference No. 563 of 1968. [1950] A.T.R, All. 369, 

1 [1959] A.LR. S.O. 1012. [1980] A.I.R, Guj. 9. 


2 [1960] ATR. A.P. 76. - {1940} ALR. Nag < 390, 
3 [1953] ALR. All. 652. [1948] ATR, Nos 209. 
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and thus would be a Court witness. On this basis a further argument was based 
that if the aforesaid witness would be a Court witness, then he could not be 
contradicted with any statement made by him under s. 162 of the Code, and 
since the prosecution wanted this witness to be recalled only for purpose of 
contradicting him with his earlier statement under s. 162 of the Code, the said 
witness should not have been recalled by the learned Magistrate. 

The learned Sessions Judge has taken the view that the witness after he was 
recalled does not become a witness on behalf of the prosecution, but he is to be 
examined as a Court-witness under s. 540 of the Code, and therefore he could 
not be contradicted with any statement made by him under s. 162. The learned 
Judge, therefore, differed from the decision of the learned Magistrate and has 
made this reference to this Court recommending that the order of the learned 
Magistrate should be quashed. 

It may be useful at this stage to reproduce the provisions of s. 162 and 
s. 540 of the Code of Criminal Procedure. Only the proviso to s. 162(/) needs 
to be stated as that alone is relevant for the purposes of this case. It reads: 

“Provided that whon any witness is called for the prosecution in such inquiry or trial 
whose statement has been reduced into writing as aforesaid, any part of his statement, if 
duly proved, may be used by the accused, and with the permission of the Court, by the 
prosecution, to contradict such witness in tho manner provided by section 145 of the Indian 
Evidence Act, 1872, and when any part of such statement is so used, any part thereof may 
also be used in the re-examination of such witness, but for the purpose only of explaining 
any matter referred to in his cross-examination,” 

Section 540 reads thus: 

“Any Court may, at any stage of any inquiry, trial or other proceeding under this Code, 
summon any person a8 a witness, or examine any person in attendance, though not sum- 
moned as @ witness, or recall and re-examine any person already examined; and tho Court 
shall summon and examine or recall and re-examine any such person if his evidence appears 
to it essential to the just decision of the case,” 

Under the proviso to s. 162(/) the accused is given a right to use the previous 
statement of a prosecution witness made to the police, for the purpose of 
contradicting such a witness at the trial by such previous statement, and the 
prosecution can also use such a statement to contradict its own witness if per- 
mission is granted by the Court, otherwise not. In the present case, the pro-- 
secution asked for permission of the Court to contradict the prosecution wit- 
ness Sitalprasad, and the learned Magistrate gave such permission to the pro- 
secution. If such permission was asked for and had been given by the learned 
Magistrate, while the prosecution witness Sitalprasad was in the witness-box, 
there would have been no difficulty as s. 162(/) proviso would have covered 
the said matter fully. The difficulty, however, arises from the fact that no 
such permission was asked for by the prosecution or given by the learned 
Magistrate while the witness Sitalprasad was in the witness-box in the first in- 
stance. This witness was examined-in-chief on behalf of the prosecu- 
tion, then cross-examined on behalf of the aceused, certain questions 
were put to this witness by the Court, and thereafter this witness was discharg- 
ed. Permission, however, was asked for on behalf of the prosecution to further 
recall this witness and permit the prosecution to put his previous statement to 
the witness for contradicting him. This application was evidently made under 
s. 540 of the Code of Criminal Procedure. Under this provision the Court is 
given wide powers to summon any person as a witness or examine any person 
in attendance though not summoned as a witness or to recall and re-examine any 
person already examined, and this can be done by the Court at any stage of 
the inquiry or trial or other proceedings under the Code, and the Court is en- 
joined to summon and examine or recall and re-examine any such person if 
his evidenee appears to be essential to the just decision of the case. It is under 
ihese powers under s. 540 that the learned Magistrate thought it fit to recall the 
prosecution witness Sitalprasad on the request made in that behalf by the 
prosecution. 
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There can be no doubt that if a witness on being recalled continues to be a 
witness on behalf of the prosecution, the right given to the prosecution under 
s. 162(/) proviso can be exercised by the prosecution with the permission of 
the Court. In the same manner, if such a witness cannot in any sense be a 
witness for the prosecution but can be called only as a court-witness, then the 
provisions of s. 162(2) proviso cannot be made use of on behalf of the 
prosecution, It has been held in a number of cases that the provisions 
of s. 162(/) proviso of the Code of Criminal Procedure are not applicable to a 
witness who is either a witness for the accused or a court-witness. I will only 
refer to a passage in this connection from the decision of their Lordships of 
the Supreme Court in Tahsildar Singh v. State of U.P.’ in which it is stated: 

‘Lt (statement under section 162) cannot be used for corroboration of a prosecution 
or a defence witness or even a Court witness, Nor can it be used for contradicting a defence 
or a Court witness. Shortly stated, there isa general bar against its use subject to a limited 
exception in the interest of the accused, and the exception cannot obviously be used to cross 
the bar.” 

The only question, therefore, that needs consideration in the present case is 
whether the said witness who was recalled by the Court granting the applica- 
tion on behalf of the prosecution, can be a witness for the prosecution or a 
Court-witness as contended on behalf of the accused. 

Sections 187 and 188 of the Evidence Act deal with examination of a witness 
and the different stages of the evidence of a witness. The examination of a 
witness by the party who calls him is called examination-in-chief. The exami- 
nation of a witness by the adverse party is called cross-examination, and the 
examination of the witness subsequent to the cross-examination by a party is 
re-examination. Section 138 then prescribes the order in which the witness is 
to be examined. It says, the witness shall be first examined-in-chief, then if 
the adverse party so desires, cross-examined, and then if the party calling him so 
desires, it can get him re-examined. The aforesaid provision, therefore, lays 
down a procedure as to how a witness called on behalf of a party is to be dealt 
with at the trial and the order in which the witness has to be examined by each 
party to the trial. Section 540 of the Code of Criminal Procedure deals with 
three kinds of cases and invests the Court with a power to deal with them. The 
first case is of a person not examined by any party and who is not present in 
Court. Such a person may be summoned by the Court to give evidence, in 
which case he will be summoned and examined by the Court. The second case 
is of a person who is present in Court though he is not summoned as a witness. 
In this case also the Court can examine such a person, and the third case is of 
a person who has already been examined in Court and the Court is invested 
with the power to recall that witness already examined, and to re-examine him. 
This power, however, can be exercised by the Court if the evidence of such a 
person appears to the Court essential to the just decision of the case. It is in 
exercise of these powers that the witness Sitalprasad was recalled by the learned 
Magistrate for being re-examined. In the first two cases the person to be 
examined is not owned by either party. None of the parties wanted to examine 
such a person even though such a person in the first category might have been 
cited as a witness on behalf of a party, while in the third case the said witness 
at the time of his being examined was owned by a party, was examined by such 
party, cross-examined and discharged, and later on it was found that it was 
necessary io recall and to re-examine him. Some decisions were placed before 
me by the learned counsel for the accused in support of the proposition that if 
a witness is recalled by the Court exercising its power under s. 540 of the Code 
of Criminal Procedure, he does not thereby become a witness of the party who 
had originally summoned him, but becomes a Court witness. In particular, 
I have been referred to In re Koti Reddi,? Sheo Shanker v. The State, Dahya- 


1 [1059] A.I.R. S.C. 1012, at p. 1023, 2 [1060] A.IL.R. A.P. 76. 
para 17. 3 [1953] ALR. All, 652. 
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bhai v. State of Gujarat,+ Inayat v. Rez State v. Mohan Hira, Hansraj Har- 
jiwan v. Emperor? aud Mohammad Akbar v. Emperor.® 

In my opinion, none of these decisions bears out the coutention of the learned 
counsel for the opponent. In In re Koti Reddi three persons were cited as eye- 
witnesses in the case by the prosecution but their statements were not recorded 
because the Publie Prosecutor in the lower Court stated that they were not 
traceable. The witnesses, therefore, were not examined on behalf of the prose- 
cution and when the case was heard in the High Court their Lordships in the 
interests of justice directed the lower Court to record the statements of these 
three witnesses, and remanded the case to the Sessions Judge for that purpose. 
The question arose whether these witnesses could be contradicted with their 
previous statements under s. 162 of the Code of Criminal Procedure, and it was 
urged on behalf of the prosecution that they were witnesses for the prosecution 
while it was urged on behalf of the accused that they were Court-witnesses and 
in that context their Lordships held that they were Conrt-witnesses and could not 
be contradicted with their previous statements under s. 162. In Sheo Shanker v. 
The State, a particular witness who was sought to be contradicted by his pre- 
vious statement was examined as a defence witness and not as a prosceution wit- 
ness, and under the provisions of s. 162 their Lordships directed that such use of 
the statement was forbidden. 

The decision in Dahyabhai v. State of Gujarat in fact deals with the scope 
of ss. 154 and 187 of the Evidence Act, and lays down that the Court can permit 
a party calling a witness to put questions in the nature of cross-examination 
at the stage of re-examination and the adverse party must be given further 
opportunity to cross-examine the witness in such cases. In fact, this deci- 
sion does not deal with the question whether a person who is examined as a 
witness on behalf of the prosecution and is recalled after heing discharged, be- 
comes a Court-witness or a witness for the prosecution. Inayat v. Rex brings 
out the powers of the Court under s. 540 of the Code of Criminal Procedure, 
and lays down that the Court is empowered to examine a witness for the just 
and proper disposal‘of the case irrespective of the fact that the prosecution or 
the defence has failed to produce some evidence in the case and the Court 
examines this witmess neither to help the prosecution nor io help the accused. 
State v. Mohan Hira dealt with the question whether a witness on behalf of 
the prosecution can be called to contradict the evidence given by the witness 
under the proviso to s. 162(7) of the Code of Criminal Procedure, without 
declaring him hostile and without his being cross-examined. This is again a 
ease where the witness was in the witness-box when the question of contradict- 
ing the witness arose, and the learned Judge took the view that before permit- 
ting to cross-examine him it was not necessary to declare the witness hostile, 
but the party could be permitted to contradict the said witness without declar- 
ing him as hostile. The case that arises in the present case before me was not 
in contemplation before the learned Judge of the Gujarat High Court. 

In Hansraj Harjiwan v. Emperor, which was cited on behalf of the State, 
the scope of s. 540 of the Code of Criminal Procedure was defined and it was 
held. that s. 540 is usually associated with Court witnesses, but there is nothing 
in the section itself so to limit it, and it can apply also to witnesses for the 
prosecution as well as for the defence. The facts of this case disclose that the 
prosecution had put in a list of witnesses to be examined in the case, along with 
challan. After some time the prosecution put in an additional list of witnesses, 
but no order was passed on that application. After the charges were framed 
and the cross-examination was proceeding, the prosecution again put in another 
list of 12 witnesses, out of which three were from the earlier list and 8 were 
new and one witness was cited to be recalled. The Special Magistrate who tried 
the case passed an order allowing these witnesses to be examined and this order 


4 [1964] A.I.R. 8.0, 1563. 7 [1940] A.I.R. Nag. 390. 
5 [1950] A.LR. AH. 369. - 8 71948] ALR. Nag. 209. 
6 [1980] A.LR. Guj. 9. 
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was challenged unsuccessfully before the Session Judge, and hence it came up 
in the High Court. It was contended that there was no provision in the Code 
by which the prosecution could file an additional list of witnesses, and the 
learned Magistrate could not have allowed the prosecution to examine all these 
additional witnesses on its behalf. It was contended in the revision before the 
High Court by the learned Advocate Ciencral that certain witnesses were cited, 
but on going through the papers he found that the police had omitted to men- 
tion certain necessary evidence, and it was contended that the Magistrate’s 
action in summoning the extra prosecution witnesses was justified under s. 540 
of the Code of Criminal Procedure. The contention before the learned Judge 
was that s. 540 of the Code .of Criminal Procedure was confined to Court wit- 
nesses i.c. witnesses examined by the Court on its own behalf, and in that 
context it was observed by the learned Judge of the Nagpur High Court that 
one usually associates s. 540 with Court witnesses bit there is nothing in the 
section itself so to limit it and it could apply also to witnesses for the prosecu- 
tion as well as to witnesses for the defence. This decision gocs against the con- 
tention of the accused. 

Mohammad Akbar v. Emperor was a case , where certain accused were under- 
going prosecution for certain offences and in challan certain witnesses were 
cited. However, only four witnesses were examined prior to the framing of 
the charge, and ‘after the charge was framed certain prosecution witnesses had 
been further cross-examined and the Prosecutor stated that he did not want 
the other prosecution witnesses to be examined. Thereafter the defence wit- 
nesses were examined and the case was closed for arguments and thereafter fixed 
for delivery of judgment. On the date fixed for delivery of judgment the 
Magistrate, in pursuance of the defence complaint that the prosecution had 
deliberately given up prosecution witnesses, issued processes for the attendance 
of the remaining witnesses given up by the prosecution. It was held that the 
Magistrate was legally entitled to act as he did under s. 540 of the Code of 
Criminal Procedure. In that case the question whether those witnesses should 
be treated as witnesses for the prosecution or witnesses for the defence or Court 
witnesses was not mooted and no question of contradicting any such witness 
with his previous statement under s. 162 of the Code of Criminal Procedure 
arose. 


No doubt, in the instant case the witness has been recalled by the order of 
the Court on an application made by the prosecution. This witness is not a 
new witness altogether whose evidence was thought necessary by the Court in 
the ends of justice. This witness was already summoned, examined and cross- 
examined in the case and he was needed by the prosecution for re-examination 
by putting to him his previous statement to contradict the said witness. If a 
witness is neither sought by a party, or sought but not examined, but is needed 
by the Court, for the just and fair disposal of the case, and if the Court 
summons or examines that witness, then such a witness would be termed as a 
Court-witness as such a witness would be neither a witness for the prosecution 
nor for the defence. If, however, a party calls a particular witness, examines 
lim, he is examined by the adverse party and re-examined, if at all, by the 
prosecution, and discharged, and therafter because of certain inadvertent omis- 
sion or for further consideration of any matter, that witness is further recalled 
and the Court grants such request and recalls that witness and that witness is 
further put into box, his evidence which was initially given is reopened, the 
(discharge order is cancelled and the said witness is further examined in con- 
tinuation of the examination already held. The evidence which the witness gives 
after being recalled will be a continuation of evidence which he has already 
given and ‘this further evidence will be the same deposition of that witness and 
will be a part of the evidence already given. It could not be said that he is 
absolutely an independent witness and his further evidence is unconnected with 
the evidence already given by him. Therefore, even though this witness might 
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have been recalled after being discharged already, at the instance of the pro- 
secution, he will be a witness for the prosecution. It will be a different matter 
if the prosecution had not requested the recalling of this witness and the Court 
itself had found it necessary to recall this witness without there being any 
request on behalf of the prosecution. If that were the case then the prosecu- 
tion could very well say that since it did not want this witness any further, 
the witness could not be treated as its witness, in which event the witness would 
be called a Court-witness and will get that character. If the prosecution itself 
has applied for this witness being called, and on that request being granted 
that witness is further examined, in my view, such a witness will take the 
character of a prosecution witness and will not become a Court-witness. In 
this view, the provisions of s. 162(/) proviso of the Code of Criminal Procedure 
will be attracted, and the prosecution with the permission of the Court will 
be entitled to put the previous statement of such witness to contradict the said 
witness within the limits prescribed by the Code of Criminal Procedure. 

On this view, I am unable to agree with the recommendation made by the 
learned Sessions Judge, and unable to accept the reference.. The reference is 


therefore rejected. l Reference rejected. 


SUPREME COURT. 





Present : Mr. Justice R. B. Bachawat and Mr. Justice J. M. Shelat. 


NIRANJAN SHANKAR GOLIKARI 
v. 
THE CENTURY SPINNING AND MANUFACTURING CO. LTD.*® 
Indian Contract Act (IX of 1872), Sec. 27—Negative covenant whereby employes bound to serve 
employer eaclustvely during period of coniract—Whether such covenant restraint of trade 
—Applicability of rule of severance vis-a-vis negative covenants, 

Negative covenants operative during the period of the contract of employment when 
the employee is bound to serve his employer exclusively are generally not regarded as 
regtraint of trade and, therefore, do not fall under s, 37 of the Indian Contract Act, 1872. 
A negative covenant that the employee would not engage himself in a trade or business 
or would not get himself employed by any other master for whom he would perform 
similar or substantially similar duties is not, therefore, a restraint of trade unless the con- 
tract is unconscionable or excessively harsh or unreasonable or one sided as in the case of 
W. H. Milsted & Son, Lid. v. Hamp And Ross And Glendinning. Ltd. 

The Courts have a wide discretion to enforce by injunction a negative covenant, 

The Brahmaputra Tea Co., Lid, v. Scarth’, Pragjt v. Pranjiwan,’ Lalbhat D. & Co. 
v. Ohittiaranjan*, Deshpande v. Arvind Mills Oo., Gaumont Corporation v, Alexanders, 
Warner Brothers Pictures, Incorporated v. Nelson’, Ehrman v. Bartholomew® and Gopal 
Paper Mills v. 8.K.G. Malhotra’, referred to. 

The rule against severance applies to cases where the covenant is bad in Jaw and it is 
in such cases that the Court is precluded from severing the good from the bad, But 
there is nothing to prevent the Court from granting a limited injunction to the extent 
that is necessary to protect the employer’s interests where the negative stipulation ia not 
void, 


A. K. Sen, with Rameshwar Dial and A. D. Mathur, for the appellant. 
8. V. Gupte, Solicitor-General of India, with R. P. Bhatt, R. A. Gagrat, 
d. L. Sangh, B. R. Agarwala, for the respondent. 
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SHELAT J. This appeal by special leave is against the judgment and order 
of the High Court of Maharashtra coufirming an order of injunction against 
the appellant. 

The respondent company manufactures amongst other things tyre cord yarn 
ut its plant at Kalyan known as the Century Rayon. Under an agreement 
dated January 19, 1961, Algemene Kunstzijde Unie of Holland (hereinafter 
referred to as AKU) and Vereinigte Clanzstoff Fabrikan AG of West Germany 
(hereinafter referred to as VCF) agreed to transfer their technical know-how 
to the respondent company to be used exclusively for the respondent com- 
pany’s tyre cord yarn plant at Kalyan in consideration of 1,40,000 Deutsche 
Marks payable to them by the respondent company. Clause 4 of that agree- 
ment provided that the Century Rayon should keep secret until the termina- 
tion of the agreement and during three years thereafter all technical informa- 
tion, knowledge, know-how, experience, data and documents passed on by the 
said AKU and VCF and the Century Rayon should undertake to enter into 
corresponding secrecy arrangements with its employees. The respondent com- 
pany thereafter invited applications for appointments in its said plant includ- 
ing appointments as Shift Supervisors. On December 3, 1962, the appellant 
sent his application stating therein his qualifications. By its letter dated 
March 1, 1963, the respondent company offered the appellant the post of a 
Shift Supervisor in the said-tyre cord division -stating that if the appellant 
were to accept the said offer he would be required to sign a contract in stan- 
dard form for a term of five years. Oi March 5, 1963, the appellant accepted 
the said offer agreeing to execute the said standard contract. On March 16, 
1963 he joined the respondent company and executed on that day the said 
contract exh, 28. 

Clause 6 of the agreement provided :— 


“The employee shall, during the period of his employment and any renewal thereof 
honestly, faithfully, diligently and efficiently to the utmost of his power and skill 

(a) eee 

(b) devoto tho whole of his time and energy exclusively to the business and affairs ` 
of the company and shall not engage directly or indirectly in any business or serve whether 
a8 principal, agent, partner or employee or in any other capacity either full time or part time 
in any business whatsoever other than that of the company.” 
Clause 9 provided that during the continuance of his employment as well as 
thereafter the employee shall keep confidential and prevent divulgence of any 
and all information, instruments, documents, ete., of the company that might 
come to his knowledge. Clause 14 provided that if the company were to close 
its business or curtail its ‘activities due to circumstances beyond its control and 
if it found that it was no longer possible to employ the employee any further 
it should have option to terminate his services by giving him three months’ 
notice or three months’ salary in lieu thereof. Clause 17 provided as follows :— 

“In the event of the employes leaving, abandoning or resigning the service of the com- 
pany in breach of the terms of the agreement before the expiry of the said period of five years 
ho shall not directly or indirectly engage in or carry on of his own accord or in partnership 
with others the business at present being carried on by the company and he shall not serve 
in any capacity whatsoever or be associated with any person, firm or company carrying on 
such business for the remainder of the said period and in addition pay to the company as 
liquidated damages an amount equal to the salaries the employee would have received during 
the period of six months thereafter and shall further reimburse to the company any amount 
that the company may have spent on the employee’s training,” 


The appellant received training from March to December 1963 and acquired 
during that training, knowledge of the technique, processes and the machinery 
evolved by the said collaborators as also of certain documents supplied by them 
to the respondent company which as aforesaid were to be kept secret and in 
respect of which the respondent company had undertaken to obtain secrecy 
undertakings from its employees. According to the evidence, the appellant as 
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a Shift Supervisor was responsible for the running of Shift work, control of 
labour and in particular with the specifications given by tho said AKU. 

No diffculty arose between the appellant and the respondent company until 
about September 1964. The appellant thereafter remained absent from the 
6th to the 9th October, 1964 without obtaining leave therefor. On Octo- 
ber 10, he took casual leave. On October 12, he applied for 28 days’ pri- 
vilege leave from October 14, 1964. Before that was granted he absented him- 
self from the 14th to the 31st October, 1964. On October 31, he was offered 
salary for 9 days that he had worked during that month. On November 7, 
1964, he informed the respondent company that he had resigned from October 
31, 1964. The respondent company by its letter of November 23, 1964 asked 
him to resume work stating that his said resignation had not been accepted. 
On November 28, 1964, the appellant replied that he had already obtained an- 
other employment. 

It is clear from the evidence that in October he was negotiating with Raja- 
sthan Rayon Company at Kotah which was also manufacturing tyre cord yarn 
and got himself employed there at a higher salary of Rs. 560 per month than 
what he was getting from the respondent company. The respondent company 
thereupon filed a suit in the Court at Kalyan claiming inter alia an injunc- 
tion restraining the appellant from serving in any capacity whatsoever or be- 
ing associated with any person, firm or company including the said Rajasthan 
Rayon till March 15, 1968. The Company also claimed Rs. 2,410 as damages 
being the salary for six months under Clause 17 of the said agreement and a 
perpetual injunction restraining him from divulging any or all information, 
instruments, documents, reports, trade secrets, manufacturing process, know- 
how, ete. which may have come to his knowledge. The appellant, while ad- 
mitting that he was employed as a Shift Supervisor, denied that he was a 
specialist or a technical personnel asserting that his only duty was to super- 
vise and control labour and to report deviations of temperature etc. He also 
alleged that the said agreement was unconscionable, oppressive and executed 
under coercion and challenged its validity on the ground that it was opposed 
to publie policy. He challenged in particular clauses 9 and 17 of the said 
agreement on the ground that whereas clause 9 was too wide as it was opera- 
tive not for a fixed period but for life time and included not only trade 
seerets but each and every aspect of information, clause 17 precluded him 
from serving elsewhere in any capacity whatsoever which meant a restraint on 
his right to trade or to carry on business, profession or vocation and that such 
a term was unnecessary for the protection of the respondent company’s in- 
terests as an employer. 

The trial Court on a consideration of the evidence led by the parties held: 
(1) that the respondent company had established that the appellant had 
availed himself of the training imparted by the said AKU in relation to the 
manufacture of tyre cord yarn, the operation of the spinning machines and 
that he was made familiar with their know-how, secrets, techniques and in- 
formation; (2) that his duties were not merely to supervise labour or to 
report deviations of temperature as alleged by him; (3) that the said agree- 
ment was not void or unenforceable; (4) that he committed breach of the said 
agreement; (5) that as a result of the said breach the respondent company 
suffered loss and inconvenience and was entitled to damages under clanse 17 
and lastly that the company was entitled to an injunction. On these findings 
the trial Court passed the following order :— 

“(1) The injunotion is granted against the defendant and he is restrained from getting 
in the employ of or being engaged or connected as a Shift Supervisor in the Manufacture of 
tyre cord yarn or as an employes under any title discharging substantially the same duties 
as a Shift Supervisor in Rajasthan Rayon, Kotah or any other company or firm or individual 
in any part of India for the term ending 15th March 1968, 

(2) The defendant is further restrained during the said period and, thereafter, from 
divulging any of the secrete, processes or information relating to the manufacture of tyre 
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cord yum by continuous spinning process obtained by him in tho course of and as a result 
of his omploymont with tho plaintiffs.” 

It is clear that the injunction restrained the appellant only from serving as 
a Shift Supervisor and in a concern manufacturing tyre cord yarn by con- 
tinuous spinning process or as an employee under any designation substan- 
tially discharging duties of a Shift Supervisor. It was also confined to the 
period of the agreement and in any concern in India manufacturing tyre cord 
yarn. 

In the appeal filed by him in the Iligh Court, the plea taken by him as to 
undue influence and coercion was given up. The High Court, agreeing with 
the trial Court, found that the evidence of Dr. Chalishhazar, Mehta and John 
Jacob established that the appellant had been imparted training for about nine 
months during the course of which information regarding the special processes 
and details of the machinery evolved by the said collaborators had been divulg- 
ed to him. It also found that as a result of his getting himself employed 
in the said rival company, not only the benefit of training given to him at 
the cost of ihe respondent company would be lost to it but that the know- 
ledge acquired by him in regard to the said continuous spinning process in- 
tended for the exclusive use of the respondent company was likely to be made 
available to the rival company which also was interested in the continuous 
spinning process of tyre cord. The High Court further found that though 
the machinery employed by the said Rajasthan Rayon might not be the same 
as that in the respondent company’s plant the know-how which the appellant 
acquired could be used for ensuring continuous spinning yarn. The High 
Court further found that Rajasthan Rayon started production of tyre cord 
yarn from January 1965, that is, two or three months after the appellant 
joined them along with two other employees of the respondent company, that 
the cumulative effect of the evidence was that the appellant had gained 
enough knowledge and experience in the specialised continuous spinning pro- 
cess in the tyre cord yarn division of the respondent company and that it was 
evident that he left the respondent company’s employment only because the 
said Rajasthan Rayon promised him a more luerative employment. The High 
Court concluded that it was not difficult to imagine why the appellant’s ser- 
vices were considered useful by his new employers and that the apprehension 
of the respondent company that his employment with the rival company was 
fraught with considerable damage to their interest was well-founded and justi- 
fied its prayer for an injunction restraining him from undertaking an em- 
ployment with the said rival manufacturers. 

As regards the challenge to the validity of clauses 9 and 17, the High Court 
held that though the said agreement was with the respondent company and 
the company carried on other businesses as well, the employment was in the busi- 
ness of Century Rayon. The appellant was employed as a Shift Supervisor 
in that business only, the training given to him was exclusively for the spin- 
ning department of the tyre cord division and his letter of acceptance was 
also in relation to the post of a Shift Supervisor in that department. The 
High Court therefore concluded that Clauses 9 and 17 related only to the 
business in the tyre cord division and therefore restraints contained in those 
clauses meant prohibition against divulging information received by the appel- 
lant while working in that Division and that clause 17 also meant a restraint 
in relation to the work carried on in the said spinning department. There- 
fore the inhibitions contained in those clauses were not blanket restrictions as 
alleged by the appellant, and that the prohibition in clause 17 operated only 
jn the event of the appellant leaving, abandoning or. resigning his service dur- 
ing the term of and in breach of the said agreement. On this reasoning it 
held that clause 17, besides not being general, was a reasonable restriction to 
protect the interests of the respondent company particularly as the company 
had spent considerable amount in training, secrets of know-how of specialised 
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processes were divulged to him and the foreign collaborators had agreed to 
disclose their specialised processes only on the respondent company’s under- 
taking to obtain corresponding secreey clauses from its employees and on the 
guarantee that those processes would be exclusively used for the business of 
the respondent company. Furthermore, clause 17 did not prohibit the appel- 
lant even from seeking similar employment from any other manufacturer after 
the contractual period was over. The High Court lastly found that there was 
no indication at all that if the appellant was prevented from being employed 
in a similar capacity elsewhere he would be forced to idleness or that such a 
restraint would compel the appellant to go back to the company which would 
indirectly result in specific performance of the contract of personal service. 


Counsel for the appellant raised the following three contentions: (1) that 
the said agreement constituted a restraint on trade and was therefore opposed 
to publie policy, (2) that in order to be valid and enforceable the covenant 
in question should be reasonable in space and time and to the extent neces- 
sary to protect the employer’s right of property, and (3) that the injunction 
to enforce a negative stipulation can only be granted for the legitimate pur- 
pose of safeguarding the trade secrets of the employer. He argued that these 
conditions were lacking in the present case and therefore the respondent com- 
pany was not entitled to the enforcement of the said stipulation. 


“As to what constitutes restraint of trade is summarised in Halsbury’s Laws 
of England (8rd edn.), Vol. 38, at page 15 and onwards. It is a general prin- 
eiple of the Common law that a person is entitled to exercise his lawful trade 
or calling as and when he wills and the law has always regarded jealously 
any interference with trade, even at the risk of interference with freedom of 
contract as it is public policy to oppose all restraints upon liberty of indi- 
vidual action which are injurious to the interests of the State. This prin- 
ciple is not confined to restraint of trade in the ordinary meaning of the word 
‘‘trade’’ and includes restraints on the right of being employed. The Court 
takes a far stricter view of covenants between master and servant than it does 
of similar covenants between vendor and purchaser or in partnership agree- 
ments. An employer, for instance, is not entitled to protect himself against 
competition on the part of an employee after the employment has ceased but 
a purchaser of a business is entitled to protect ‘himself against competition 
per se on the part of the vendor. This principle is based on the footing that 
an employer has no legitimate interest in preventing an employee after he 
leaves his service from entering the service of a competitor merely on the 
ground that he is a competitor. [Kores Manufacturing Co. Ltd. v. Kolok 
Manufacturing Co. Ltd.']. The attitude of the Courts as regards public 
policy however has not been inflexible. Decisions on publie policy have been 
subject to change and development with the change in trade and in economic 
thought and the general principle once applicable to agreements in restraints 
of trade have been considerably modified by later decisions. The rulé now is 
that restraints whether general or partial may be good -if they are reasonable. 
A restraint upon freedom of contract must be shown to be reasonably neces- 
sary for the purpose of freedom of trade. A restraint reasonably necessary 
for the protection of the covenantee must prevail unless some specific ground 
of publie policy can be clearly established against it. [E. Underwood & 
Son,‘ Limited v. Barker?]. A person may be restrained from carrying on 
his trade by reason of an agreement voluntarily entered into by him with that 
object. In such a case the general principle of freedom of trade must be 
applied with due regard to the principle that publie policy requires for men 
of full age and understanding the utmost. freedom of contract and that it is 
public policy to allow'a trader to dispose of his business to a successor by 
whom it may be efficiently carried on and to afford to an employer an un- 
restricted choice of able assistants and the opportunity to instruct them in his 


1 [1959] Ch. 108, 126. 2 [1899] 1 Ch. 300. 
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trade and its secrets without fear of their becoming his competitors. [Pitch 
v. Dewes]. Where an agreement is challenged on the ground of its being a 
restraint of trade the onus is upon the party supporting the contract to show 
that the restraint is reasonably necessary to protect his interests. Once this 
onus is discharged, the onus of showing that the restraint is nevertheless in- 
jurious to the public is upon the party attacking the contract. [See Che- 
shire’s Law of Contract, (6th edn.) 328, Afason v., Provident Clothing and 
Supply Company, Limitcd+ and Attorney-General of the Commonwealth of 
Australia v. Adelaide Steamship Company, Lamuited®]. 


The Courts however have drawn a distinction between restraints applicable 
during the term of the contract of employment and those that apply after its 
cessation. [Halsbury’s Laws of England (8rd edn), Vol. 38, p. 31]. But in 
W. I. Milsted & Son, Ltd. v. Hamp and Ross and Glundiuing, Ltd.® where 
the contract of service was terminable only by notice by the employer, Eve J. 
held it to be bad as being wholly one-sided. But where the contract is not 
assailable on any such ground, a stipulation therein that the employee shall 
devote his whole time to the employer, and shall not during the term of the 
contract serve any other employer would generally be enforceable. In Gau- 
mont Corporation v. Alexander’ clause 8 of the agreement provided that— 


‘the engagement is an exclusive engagemont by the corporation of the entire services 
of the artiste for the period mentioned in clause 2 and accordingly the artiste agrees with 
the corporation that from the date hereof until the expiration of her gaid engagement the 
artiste shall not without receiving the previous written consent of the corporation do any 
work or perform or render any services whatsoever to any person firm or company other 
than the corporation and its sub-lessees,” 

On a contention that this clause was a restraint of trade, Porter J. held that 
restrictions placed upon an employee under a contract of service could take 
effect during the period of contract and are not in general against public 
policy. But the learned Judge at p. 1692 observed that a contract would be 
thought to be contrary to publie policy if there were a restraint, such as a 
restraint of trade, which would be unjustifiable for the business of the clai- 
mants in the case. He however added that he did not know of any ease, 
although it was possible, there might be one, where circumstances might arise 
in which it would be held that a restraint during the progress of the contract 
itself was an undue restraint. He also observed that though for the most 
part, those who contract with persons and enter into contracts which one 
might for this purpose describe as contracts of service, have generally im- 
posed upon them the position that they should occupy themselves solely in the 
business of those whom they serve but that it would be a question largely of 
evidence how far the protection of clauses of that kind would extend, at any 
rate during the existence of the contract of service. Therefore, though as a 
general rule restraints placed upon an employee are not against publie policy, 
there might, according to the learned Judge, be eases where a covenant might 
exceed the requirement of protection of the employer and the Court might 
in such cases refuse to enforce such a covenant by injunction. In William 
Robinson & Co., Limited v. Hewer8 the contract provided that Heuer would 
not during this engagement without the previous consent in writing of William 
Robinson & Co., ‘‘carry on or be engaged directly or indirectly, as principal, 
agent, servant or otherwise, in any trade, business or calling, either relating 
to goods of any descriptions sold or manufactured by the said W. Robinson & 
Co. Ltd.,... or in any other business whatsoever.’’ Lindley M. R. there 
observed that there was no authority whatsoever to show that the said agree- 
ment was illegal, that is to say, that it was unreasonable or went further than 
was reasonably necessary for the protection of the plaintiffs, It was confined 
3 [1921] 2 4.0. re 162-167. 6 (1927) W.N. 283. 


4 f1913] A.C. 7 7 [1936] 2 All E.R. 1686. 
5 [1913] A.C. BE 796. 8 [1898] 2 Oh. 451. 


1967.] NIBANJAN V. CENTURY SPG. & MFG. CO. LTD. (8.0.)—Shelat J. 537 


a Shift Supervisor was responsible for the running of Shift work, control of 
labour and in particular with the specifications given by the said AKU. 

No difficulty arose between the appellant and the respondent company until 
about September 1964. The appellant thereafter remained absent from the 
6th to the 9th October, 1964 without obtaining leave therefor. On Octo- 
ber 10, he took casual leave. On October 12, he applied for 28 days’ pri- 
vilege leave from October 14, 1964. Before that was granted he absented him- 
self from the 14th to the 31st October, 1964. On October 31, he was offered 
salary for 9 days that he had worked during that month. On November 7, 
1964, he informed the respondent company that he had resigned from October 
31, 1964. The respondent company by its letter of November 28, 1964 asked 
him to resume work stating that his said resignation had not been accepted. 
On November 28, 1964, ihe appellant replied that he had already obtained an- 
other employment. 

It is clear from the evidence that in October he was negotiating with Raja- 
sthan Rayon Company at Kotah which was also manufacturing tyre cord yarn 
and got himself employed there at a higher salary of Rs. 560 per month than 
what he was getting from the respondent company. The respondent company 
thereupon filed a suit in the Court at Kalyan claiming inter alia an injune- 
tion restraining the appellant from serving in any capacity whatsoever or be- 
ing associated with any person, firm or company including the said Rajasthan 
Rayon till March 15, 1968. The Company also claimed Rs. 2,410 as damages 
being the salary for six months under Clause 17 of the said agreement and a 
perpetual injunction restraining him from divulging any or all information, 
instruments, documents, reports, trade secrets, manufacturing process, know- 
how, ete. which may have come to his knowledge. The appellant, while ad- 
mitting that he was employed as a Shift Supervisor, denied that he was a 
specialist or a technical personnel asserting that his only duty was to super- 
vise and control labour and to report deviations of temperature ete. He also 
alleged that the said agreement was unconscionable, oppressive and executed 
under coercion and challenged its validity on the ground that it was opposed 
to public policy. He challenged in particular clauses 9 and 17 of the said 
agreement on the ground that whereas clause 9 was too wide as it was opera- 
tive not for a fixed period but for life time and included not only trade 
secrets but each and every aspect of information, clause 17 precluded him 
from serving elsewhere in any capacity whatsoever which meant a restraint on 
his right to trade or to carry on business, profession or vocation and that such 
a term was unnecessary for the protection of the respondent company’s in- 
terests as an employer. 

The trial Court on a consideration of the evidence led by the parties held: 
(1) that the respondent company had established that the appellant had 
availed himself of the training imparted by the said AKU in relation to the 
manufacture of tyre cord yarn. the operation of the spinning machines and 
that he was made familiar with their know-how, secrets, techniques and in- 
formation; (2) that his duties were not merely to supervise labour or to 
report deviations of temperature as alleged by him; (3) that the said agree- 
ment was not void or unenforceable; (4) that he committed breach of the said 
agreement; (5) that as a result of the said breach the respondent company 
suffered loss and inconvenience and was entitled to damages under clause 17 
and lastly that the company was entitled to an injunction. On these findings 
the trial Court passed the following order :— 

*(1) The injunction is granted against the defendant and he is restrained from getting 
in the employ of or being engaged or connected as a Shift Supervisor in the Manufacture of 
tyre cord yarn or as an employee under any title discharging substantially the eame duties 
as a Shift Supervisor in Rajasthan Rayon, Kotah or any other company or firm or individual 
in any part of India for the term ending 15th March 1968. 

{2) The defendant is further restrained during the said period and, thereafter, from 
divulging any of the secrets, processes or information relating to the manufacture of tyre 
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cord yarn by continuous spinning procoss obtained by him in the course of and as a result 
of his omployment with the plaintiffs,” 

It is clear that the injunction restrained the appellant only from serving as 
a Shift Supervisor and in a concern manufacturing tyre cord yarn by con- 
tinuous spinning process or as an employee under any designation substan- 
tially discharging duties of a Shift Supervisor. It was also confined to the 
period of the agreement and in any concern in India manufacturing tyre cord 
yarn. 

In the appeal filed by him in the Iligh Court, the plea taken by him as to 
undue influence and coercion was given up. The High Court, agreeing with 
the trial Court, found that the evidence of Dx. Chalishhazar, Mehta and John 
Jacob established that the appellant had been imparted training for about nine 
months during the course of which information regarding the special processes 
and details of the machinery evolved by the said collaborators had been divulg- 
ed to him. It also found that as a result of his getting himself employed 
in the said rival company, not only the benefit of training given to him at 
the cost of the respondent company would be lost to it but that the know- 
ledge acquired by him in regard to the said continuous spinning process in- 
tended for the exclusive use of the respondent company was likely to be made 
available to the rival company which also was interested in the continuous 
spinning process of tyre cord. The High Court further found that though 
the machinery employed by the said Rajasthan Rayon might not be the same 
as that in the respondent company’s plant the know-how which the appellant 
acquired could be used for ensuring continuous spinning yarn. The High 
Court further found that Rajasthan Rayon started production of tyre cord 
yarn from January 1965, that is, two or three months after the appellant 
joined them along with two other employees of the respondent company, that 
the cumulative effect of the evidence was that the appellant had gained 
enough knowledge and experience in the specialised continuous spinning pro- 
cess in the tyre cord yarn division of the respondent company and that it was 
evident that he left the respondent company’s employment only because the 
said Rajasthan Rayon promised him a more luerative employment. The High 
Court concluded that it was not difficult to imagine why the appellant’s ser- 
vices were considered useful by his new employers and that the apprehension 
of the respondent company that his employment with the rival company was 
fraught with considerable damage to their interest was well-founded and justi- 
fied its prayer for an injunction restraining him from undertaking an em- 
ployment with the said rival manufacturers. 

As regards the challenge to the validity of clauses 9 and 17, the High Court 
held that though the said agreement was with the respondent company and 
the company carried on other businesses as well, the employment was in the busi- 
ness of Century Rayon. The appellant was employed as a Shift Supervisor 
in that business only, the training given to him was exclusively for the spin- 
ning department of the tyre cord division and his letter of acceptance was 
also in relation to the post of a Shift Supervisor in that department. The 
High Court therefore concluded that Clauses 9 and 17 related only to the 
business in the tyre cord division and therefore restraints contained in those 
clauses meant prohibition against divulging information received by the appel- 
lant while working in that Division and that clause 17 also meant a restraint 
in relation to the work carried on in the said spinning department. There- 
fore the inhibitions contained in those clauses were not. blanket restrictions as 
alleged by the appellant, and that the prohibition in clause 17 operated only 
in the event of the appellant leaving, abandoning or. resigning his service dur- 
ing the term of and in breach of the said agreement. On this reasoning it 
held that clause 17, besides not being general, was a reasonable restriction to 
protect the interests of the respondent company particularly as the company 
had spent considerable amount in training, secrets of know-how of specialised 
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to the period of the engagement, and meant simply that ‘‘so long as you are 
in our employ you shall not work for anybody else or engage in any other 
business’’, There was, therefore, according to hin, nothing “unreasonable in 
such an agreement. Applying ‘these observations Branson J. in Warner 
Brothers Pictures, Incorporated v. Nelson? held a covenant of a similar nature 
not to be void. The defendant, a film artist, entered into a contract with 
the plaintiffs, film producers, for fifty-two weeks, renewable for a further 
period of fifty-two weeks at the option~of the plaintiffs, whereby she agreed to 
render her exclusive service as such artist to the plaintiffs, and by way of 
negative stipulation not to render, during the period of the contract, such 
services to any other person. In breach of the agreement she entered into a 
contract to perform as a film artist for a third person. It was held that in 
such a ease an injunction would issue though it might be limited to a period 
and in terms which the Court in its diseretion thought reasonable. 

A similar distinction has also been drawn by Courts in India and a restraint 
by which a person binds himself during the term of his agreement directly 
or indirectly not to take service with any other employer or be engaged by a 
third party has been held not to be void and not against s. 27 of the Con- 
tract Act. In The Brahmaputra Tea Co., Lid. v. Scarth'© the condition 
under which the covenantce was partially restrained from competing after the 
term of his engagement was over with his former employer was held to be 
bad but the condition by which he bound himself during the term of his 
agreement, not, directly or indirectly, to compete with his employer was held 
good. At page 550 of the report the Court observed that an agreement of 
service by which a person binds himself during the term of the agreement not 
to take service with any one else, or directly or indirectly take part in, pro- 
mote or aid any business in direct competition with that of his employer was 
not hit by s. 27. The Court observed: 


“An agreement to serve a person exclusively for a definite term is a lawful agrcement, 
and it is difficult to see how that can be unlawful which is essential to its fulfilment, and 
to the due protection of the interests of the employer, while the agreement is in force,” 
[See also Pragji v. Pranjiwan" and Lalbhai D. & Co. v. Chittaranjan'?). In 
Deshpande v. Arvind Mills Co.13 an agreement of service contained both a 
positive covenant, viz., that the employee shall devote his whole-time atten- 
tion to the service of "the employers and also a negative covenant preventing 
the employee from working elsewhere during the term of the agreement. Re- 
lying on Pragji v. Pranjiwan (supra), Charlesworth v. MacDonald,'+, 
Madras Railway Company v. Rust,'© Subba Naidu v. Haji Badsha Sahib!* 
and Burn & Co. v. MacDonald’? as instances where such a negative covenant 
was enforced, the learned Judges observed that illustrations (c) and (d) to 
s. 57 of the Specific Relief Act in terms recognised such contracts and the 
existence of negative covenants therein and that, therefore, the contention that 
the existence of such a negative covenant in a service agreement made the 
agreement void on the ground that it was in restraint of trade and contrary 
to s. 27 of the Contract Act had no validity. 

Counsel for the appellant, however, relied on Ehrman v. Bartholomew'® as 
an illustration where the negative stipulation in the contract was held to be 
unreasonable and therefore unenforceable. Clause 3 of the agreement there 
provided that the employee shall devote the whole of his time during the 
usnal business hours in the transaction of the business of the firm and shall 
not in any manner directly or indirectly engage or employ himself in any 
other business, or transact any business with or for any person or persons 
cther than the firm during the continuance of this agreement. Clause 13 of 


9 ess) 1 K.B. 209, i4 (1898) I.L.R. 23 Born. 103. 
10 (1885) L.I. R. 11 Cal. 645, 15 (1890) LL.B, 14 Mad. 18. 
11 (1803) 5 Bom. L.R. 878. 16 (1902) ILL.R. 26 Mad. 168. 
12 [19686] A.I.R. Guj, 189. 17 (1908) LL.R. 36 Cal. 354. 


13 (1945) 48 Bom. L.R. 90. 18 [1898] 1 Ch, 671. 
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the agreement further provided that after the termination of the employment 
by any means, the employee should not, either on his sole account or jointly 
with any other person, directly or indirectly supply any of the then or past 
eustomers of the firm with wines etc. or solicit for orders any such customers 
and should not be employed in any capacity whatsoever or be concerned, en- 
gaged or employed in any business of a wine or spirit merchant in which any 
former partner of the firm was engaged. Romer J. held these clauses to be 
unreasonable on the ground that clause>3 was to operate for a period of 10 
years or for so much of that period as the employer chose and that the word 
‘business’? therein mentioned could not be held limited by the context to a 
wine merchant’s business or in any similar way. So that the Court, while un- 
able to order the defendant to work for the plaintiffs, is asked indirectly to 
make him do so by otherwise compelling him to abstain wholly from business, 
at any rate during all usual business hours. The other decision relied on by 
him was Mason v. Provident Clothing and Supply Co. Ltd. (supra). This 
was a case of a negative covenant not to serve elsewhere for threc years after 
the termination of the contract. In this case the Court applied the test of 
what was reasonable for the protection of the plaintiffs’ interest. It was also 
not a case of the employee possessing any special talent but that of a mere 
vanvasser, This decision, however, cannot assist us as the negative covenant 
therein was to operate after the termination of the contract. Herbert Morris, 
Limited v. Saxelbyt® and Attwood v. Lamont®° are also cases where the res- 
trictive covenants were to apply after the termination of the employment. In 
Commercial Plastics, Lid. v. Vincent?! also the negative covenant was to 
operate for a year after the employee left the employment and the Court held 
that the restriction was void inasmuch as it went beyond what was reasonably 
necessary for the protection of the employer’s legitimate interests. 

These decisions do not fall within the class of cases where the negative cove- 
nant operated during and for the period of employment as in Gaumont Cor- 
poration’s case (supra) and Warner Brothers v. Nelson (supra) where the 
covenant was held not to be a restraint of trade or against public policy un- 
less the agreement was wholly one-sided and therefore unconscionable as in 
W. H. Milsted & Son Lid. v. Hamp (supra) or where the negative covenant 
was such that an injunction to enforce it would indirectly compel the em- 
ployee cither to idleness or to serve the employer, a thing which the Court 
would not order as in Ehrman v. Bartholomew (supra). There is, however, 
the decision of a Single Judge of the Caleutta High Court in Gopal’ Paper 
Mills v. 8S. K. G. Malhotra,?? a case of breach of a negative covenant during 
the period of employment. This decision, in our view, was rightly distin- 
guished by the High-Court as the period of contract there was as much as 
20 years and the contract gave the employer an arbitrary power to terminate 
the service without notice if the employer decided not to retain the employee 
during the three years of apprenticeship or thereafter if the employee failed 
to perform his duties to the satisfaction of the employer who had absolute 
discretion to decide whether the employee did so and the employer’s certi- 
ficate that he did not, was to be conclusive as between the parties. Such a 
contract would clearly fall in the class of contracts held void as being one 
sided as in W. H. Milsted & Son Ltd. v. Hamp (supra). The decision in 
Gopal Paper Mills v. Malhotra therefore cannot further the appellant’s case. 

The result of the above discussion is that considerations against restrictive 
covenants are different in cases where the restriction is to apply during the 
period. after the termination of the contract than those in cases where it is 
to operate during the period of the contract. Negative covenants operative 
during the period of the contract of employment when the employee is bound 
to serve hig employer exclusively are generally not regarded as restraint of 


19 (1916] A.C. 688. 21 [1964] 3 AIL E.R. 546. 
20 [1920]3 K.B. 571. 22 [1962] A.LR. Cal, 61. 
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trade and therefore do not fall under s. 27 of the Contract Act. A negative 
covenant that the employee would not engage himself in a trade or business 
or would not get himself employed by any other master for whom he would 
perform similar or substantially similar duties is not therefore a restraint of 
trade unless the contract as aforesaid’ is unconscionable or excessively harsh 
or unreasonable or one sided as in the case of W. H. Milsted & Son Ltd. 
(supra). Both the trial Court and the High Court have found, and in our 
view, rightly, that the negative covenant in the present case restricted as it is 
to the period of employment and to work similar or substantially similar to 
the one earried on by the appellant when he was in the employ of the res- 
pondent company was reasonable and necessary for the protection of the com- 
pany’s interests and not such as the Court would refuse to enforce. There 
is, therefore, no validity in the contention that the negative covenant contain- 
ed in clanse 17 amounted to a restraint of trade and therefore against public 
policy. 

The next question is whether the injunction in the terms in which it is fram- 
ed should have been granted. There is no doubt that the Courts have a wide 
diseretion to enforce by injunction a negative covenant. Both the Courts 
below have concurrently found that the apprehension of the respondent com- 
pany that information regarding the special processes and the special machi- 
nery imparted to and acquired by the appellant during the period of training 
and thereafter might be divulged was justified; that the information and know- 
ledge disclosed to him during this period was different from the general know- 
ledge and experience that he might have gained while in the service of the 
respondent company and that it was against his disclosing the former to the 
rival company which required protection. It was argued however that the 
terms of clause 17 were too wide and that the Court cannot sever the good 
from the bad and issue an injunction to the extent that was good. But the 
rule against severance applies to cases where the covenant is bad in law and 
it is inssuch cases that the Court is precluded from severing the good from 
the bad. But there is nothing to prevent the Court from granting a limited 
injunction to the extent that is necessary to protect the employer’s interests 
where the negative stipulation is not void. There is also nothing to show that 
if the negative covenant is enforced the appellant would be driven to idleness 
or would be compelled to go back to the respondent company. It may be that 
if he is not permitted to get himself employed in another similar employment 
he might perhaps get a lesser remuneration than the one agreed to by Raja- 
sthan Rayon. But that is no consideration against enforcing the covenant. 
The evidence is clear that the appellant has torn the agreement to pieces only 
because he was offerd a higher remuneration. Obviously he cannot be heard 
to say that no injunction should be granted against him to enforce the nega- 
tive covenant which is not opposed to public policy. The injunction issued 
against him ig restricted as to time, the nature of employment and as to area 
and cannot therefore be said to be too wide or unreasonable or unnecessary 
for the protection of the interests of the respondent company. 

As regards Clause 9 the injunction is to restrain him from divulging any 
and all information, instruments, documents, reports, ete. which may have 
come to his knowledge while he was serving the respondent company. No 
serious objection was taken by Mr. Sen against this injunction and therefore 
we need say no more about it. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
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Present : Mr, Justices K. N, Wanchoo, Mr. Justice R. S. Bachawat and Mr. Justice 
V. Ramaswami. 


THE STATE OF MAHARASHTRA 


v. 
BABULAL KRIPARAM TAKKAMORE.* 


Quasi-judicial or adminisirative order—Order based on several grounde—Some grounds found 
non-existent or trrelevani—When such order can be sustained—Ctty of Nagpur Corporation 
Act (0. P. & Berar Act II of 1950), Sec. 408. 

An administrative or quasi-judicial order based on several grounds, all taken together, 
cannot bo sustained if it be found that some of the grounds are non-existent or irre- 
levant and there is nothing to show that the authority would have passed the order on 
tho basis of the other relevant and existing grounds. On the other hand, an order based 
on several grounds some of which are found to be non-existent or irrelevant, can be 
sustained if tho Court'is satisfied that tho authority would have passed tho order on tho 
basis of the other relevant and existing grounds, and the oxclusion of the irrelevant or 
non-oxisting grounds could not have affected the ultimate opinion or decision. 

Dwarka Dass Bhatia v. The State of Jammu and Kashmir', Maursinha v. State of M.P.°, 
Dhirajlal v. I.-T. Gommissioner® and State of Orissa v. Bidvabhushan Mahapatra', 
referred to. 

An, order passed under s. 408 of the City of Nagpur Corporation Act, 1048, is liable 
to be set aside on a writ petition if no reasonable person on a proper consideration of 
tho matorials before the State Government could form the opinion that the Corporation 
“is not competent to perform, or persistently makes default in the performance of the 
duties imposed on it by or under this Act or any other law for the time being in force 
or exceeds or abuses its powers”, Likewise, the order is liable to be set aside if it was 
passed in bad faith or if in a case which was not one of emergency, due opportunity to 
show Cause was not given to the corporation. In all such cases, the order is in excess of 
the statutory power under s. 408 of the Act and is invalid. 


M. C. Setalvad and N. S. Bindna, with R. H. Dhebar, for the appellant. 
A. 5. Bobde and 8. G. Kukdey, for respondent No. 1. 


M. M. Kinkhede, G. L. Sanghi and A. G. Ratnaparkhi, for respondents 
Nos. 3 to 16, 19 to 31, 33, 34, 36 to 45, 47 to 53, 55 and 57. 


Bacuawat J. This appeal arises out of a writ petition filed by respon- 
dent No. 1 before the Nagpur Bench of the Bombay High Court, challenging 
the show cause notice dated July 21, 1965, and the order dated September 29, 
1965, superseding the municipal corporation of the city of Nagpur. In July, 
1962 the term of office of the present councillors commenced. On July 21, 
1965, the Government of Maharashtra issued a notice to respondent No. 1, the 
Mayor of the Nagpur municipal corporation, asking him to show cause why 
the corporation should not be superseded. On August 1, 1965, respondent 
No. 1 filed his reply to the show-cause notice. On September 29, 1965, the 
State Government passed the impugned order superseding the corporation 
under ss. 408 and 409 of the City of Nagpur Corporation Act, 1948 (O.P. & 
Berar Act II of 1950). On September 30, 1965, respondent No. 1 filed a writ . 
petition challenging the show-cause notice and the order of supersession. The 
High Court allowed the writ ‘petition and quashed the order of supersession. 
The [igh Court held that the State Government exercised its power under 
<. 408 on grounds which were not reasonably related to its legitimate exercise 
and the finding upon which the order was passed was rationally impossible 
on the materials before the State Government. The State of Maharashtra now 
appeals to this Court on a certificate granted by the Tigh Court. 

*Decided, February 2, 1967. Civil Appeal 2 [1958] A.I.R. M.P. 397, 

No. 2340 of 1966. 3 [1955] A.LR. S.O, 271. 
1 [1956]S.C.R. 948. 4 [1963] Supp. 1 S.0.R. 648, 
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Section 408 of the City of Nagpur Corporation Act, 1948 is in these terms :— 
“408. (1) If at any time upon representations made or otherwise it appears to the State 
Government that the Corporation is not competent to perform, or persistently makes default 
in the performance of the duties imposed on it by or under this Act or any other law for the 
time being in force, or exceeds or abuses ita powers the State Government- may, after having 
given an opportunity to the Corporation to show cause why such an order should not be made, 
or, if it appears to the State Government that the case is one of emergency, forthwith issue 
an order directing that all the Councillors shall retire from office as and from such date as 
may be appointed and declare the Corporation to be superseded. Such order shall be 
published in the Gazette and the reasons for making it shall be stated therein. 
(2) Notwithstanding anything contained in sections 17 and 20, all Councillors shall 
vacate their office from the date mentioned in any order under sub-section (1).” 

The consequence of supersession of the corporation under s. 408 is that all 
its members vacate their office, all powers aud duties of the corporation, the 
Standing Committee and the chief executive officer may be exercised by the 
administrator of the city appointed by the State Government, and all pro- 
perty vested in the corporation vests in the administrator (s. 408). 


The conditions for the exercise of the power under s. 408 are clearly stated 
in the section. It must appear to the State Government that the corporation 
ig not competent or persistently makes default in the performance of the duties 
imposed on it by or under the Act or any other law for the time being in force, 
or exceeds or abuses its powers. Except in cases of emergency, the State 
Government must give to the corporation an opportunity to show cause why the 
order under the section should not be made. If on a consideration of the 
explanation submitted by the corporation, the State Government considers that 
there is no ground for making the order, the Government may drop the pro- 
ceeding. Otherwise, it may issue an order declaring the corporation to be 
superseded and directing that all the councillors shall retire from office. The 
order must be published in the gazette and the reasons for making it must be 
stated therein. There is no appeal to the Court from the order under s. 408. 
In a writ application the Court will not review the facts as an appellate body. 
But the order is liable to be set aside if no reasonable person on a proper 
consideration of the materials before the State Government could form the 
opinion that the corporation ‘‘is not competent to perform, or persistently 
makes default in the performance of the duties imposed on it by or under this 
Act or any other law for the time being in force, or exceeds or abuses its 
powers’’. Likewise, the order is liable to be set aside if it was passed in bad 
faith or if in a case which was not one of emergency, due opportunity to show 
cause was not given to the corporation. In all such cases, the order is in excess 
of the statutory power under s. 408 and is invalid. 


On the question whether the order under s. 408 is an administrative or quasi- 
judicial act, our attention was drawn to the decisions in Municipality, Kareli 
v. State! and Shri Radeshyam Khare v. The State of Madhya Pradesh.2 These 
cases turned on the construction of, ss. 53A and 57 of the C.P. and Berar 
Municipalities Act, 1922 (Act II of 1922). The point whether the order 
under s. 408 is quasi-judicial or administrative act is not very material, for 
it is common ground that the present case was not one of emergency and the 
State Government was bound to give opportunity to the corporation to show 
eause why the order should not be made. 


The order dated September 29, 1965 was, in these terms :-— 

“Whereas it is reported to the Government of Maharashtra that the Municipal Cor- 
poration of the City of Nagpur (hereinafter reforred to as ‘the Municipal Corporation’) 
constituted under the City of Nagpur Municipal Corporation Act, 1948 (C.P. and Berar Act 
IL of 1950) (hereinafter referred to as ‘the said Act’) 

1 [1958] A.LR. M.P. 323, F.B. 2 [1059] S.C.R. 1440. 


B.L.R.—35 
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. (a) las, since the prosent Councillors entered upon their office, planned its expenditure 
on the basis of uncertain receipts as shown below, that is to say— : 








Receipts in Budget as 
Year passed by Corporation Actual of previous year 
Rs. in lacs, ; Rs. in lacs, 
1063-64 Sg 351 173 
1064-65 are 221 190 
1965-66 abe 258 (200 to 215 lacs anticipated) 





and without exercising the proper controls provided by or under the said Act has allowed ite 
financial position to deteriorate rapidly and seriously to such an extent that the free cash 
balance of Rs. 5.81 lacs approximately in March 1962 was reduced to Re. 53,000 appro- 
ximately on the 12th July, 1965; and that the Corporation had no funds even to disburse 
the salaries of its officers and servants as is noticed from the Resolution of the Municipal 
Corporation No. 98, dated the 4th Septembor, 1965; and 

(b) has neglected to undertake the improvement of water supply and to provide a 
sufficient supply of suitable water for public and private purposes ; 

And whereas, an opportunity was given to the Municipal Corporation to show cause why 
in the eforesaid circumstances an order of supersession under sub-section (1) of section 408 
of the said Act should not be mado : 

And whereas, after considering the reply of the Municipal Corporation and subsequent 
submissions made by it the Government of Maharashtra is of the opinion that the Municipal 
Corporation is not competent to perform the duties imposed on it by or under the said Act ; 

Now, therefore, in exercise of the powers conferred by sub-section (1) of section 408 
and sub-section (1) of section 409 of the said Act, and of all other powers enabling it in this 
behalf, the Government of Maharashtra for the reasons specified aforesaid, hereby— 

(1) directs that all the Councillors of the Municipal Corporation shall retire from office 
as and from the Ist day of October, 1965; 

(2) declares the Municipal Corporation to be superseded from that date ; and 

(3) appoints Shri D, H. Deshmukh to be the Administrator of the city of Nagpur.” 

From the order it appears that there were two grounds on which the State 
Government formed the opinion that the corporation was not competent to 
perform the duties imposed on it by or under the Nagpur Municipal Corpo- 
ration Act 1948. 

Annexure 2 to the show-cause notice dated July. 21, 1965 sets out the follow- 
ing facts relatable to the first ground mentioned in paragraph 1(a) of the 
order :— ; 

“TI, (1) In March 1962, the free cash balance with the Corporation was Rs, 5.81 
lacs. On 12-7-1965, the opening oash balance of the Corporation was Rs, 53,821. The 
Statement ‘A’ appended hereto will reveal the financial position of the Corporation. On 
the basis of average daily receipts the Corporation will have an opening balance of Rs. 7.74 
lacs on 1-8-65. As against that their immediate liabilities are of the order of Rs. 30.84 lacs. 
It is thus clear that the Corporation is heading for a grave financial orisis and it will not be 
in a position even to pay fully the salaries and wages of their permanent and temporary 
employees. Under chapter IV of the City of Nagpur Corporation Act, the Corporation is 
required to pay salaries to their officers and servants as provided for in Sections 47, 49 & 50 
of the said Act. The liability arising out of the payment of salaries and wages is the third 
charge on the municipal fund the previous two charges being repayment of all loans payable 
by the Corporation under chapter IX of that Act and the second being the payment for dise 
charge of all liabilities imposed on the, Corporation in respect of debts and obligations 
and contracts of the Municipality of Nagpur, to whom the Corporation is a successor. Tt 
is assumed that such liabilities do not any longer exist. Thus tho payment of salaries eto., 
is the second charge on' the municipal fund, and it is very obvious from the figures in State- 
ment ‘A’ that the Corporation is not in a position to discharge tbat liability.” 

The opinion of the State Government so far as it is based on the first ground 
cannot be supported. The show-cause notice did not mention the charge that 
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the councillors plauned the expenditure on the basis of uncertain receipts or 
that they did not exercise proper controls provided by or under the Act. No 
opportunity was given to the Corporation to explain the charge. Without 
giving such an opportunity, the State Government could not lawfully find 
that the charge was proved. The cash balances of the corporation vary from 
day to day. No reasonable person could possibly come to the conclusion that 
the financial position of the corporation had deteriorated from the fact that 
the cash balances were Rs. 5,81,000 in March 1962 and Rs. 58,000 on July 
12, 1965. The statement that the corporation had no funds to disburse the 
salaries of its officers and servants had no factual basis. As a matter of fact, 
the corporation paid the salaries. The dearness allowance was not paid because 
the bills were not scrutinized. The resolution dated September 4, 1965 re- 
ferred to in the order was passed long after the show-cause notice was issued, 
and the corporation was not given an opportunity to explain it. The resolu- 
tion did not say that the corporation had no funds even to disburse the salaries 
of its officers and servants. The corporation resolved to raise a loan of Rs. 
15 lacs from the State Government, but the loan was not raised. The High 
Court also pointed out that many of the statements in the statement “A” 
referred to in the show-cause notice were factually incorrect. The opinion 
of the State Government based on the first ground cannot be sustained, firstly 
because the corporation had no opportunity to show cause against the charge, 
and secondly, because no reasonable person on the materials before the State 
Government could possibly form the opinion that the charge was proved. 

The second ground referred to in para. 1(b) of the order dated September 29, 
1965 is more serious. Section 57 (/)(k) of the City of Nagpur Corporation 
Act, 1948 provides that the corporation shall make adequate provision by any 
means or measures which it may lawfully use or take for... 

“(k) the management and maintenance of all municipal wator-works and the con- 

struction and maintenance of new works and means for providing sufficient supply of suitable 
water for public and private purposes”. 
The charge was that the corporation neglected to undertake the improvement of 
water supply and to provide a sufficient supply of suitable water for publie and 
private purposes. The relevant factors were set out in annexure 1-I(1) to (4) 
and annexure II to the show-cause notice. It is common ground that the water 
supply of the city of Nagpur was inadequate. The population of the city 
was fast increasing and it was the duty of the corporation to augment the 
supply. The improvement of the head works at the Kanhan Stage III and 
also the re-modelling and redesigning of the distribution system was necessary 
for augmenting and improving the water supply. The work at Kanhan Stage 
ILI commenced in 1954 and for that purpose the Government sanctioned an 
ad hoc loan of Rs. 21 laces. The cost of the remaining work at Kanban Stage 
TII and the work of remodelling and redesigning of distribution system was 
estimated to be Rs. 70 lacs. The corporation could not meet the cost without 
raising a loan. It had the power to raise a loan for this purpose with the pre- 
vious sanction of the State Government under s. 90 of the City of Nagpur 
Corporation. Act, 1948. The corporation was not in a position to raise the loan 
in the open market unless the repayment of the loan was guaranteed by the 
Government. It approached the Government to give the guarantee. The 
Government was wiling to give the guarantee “if two conditions were 
fulfilled, (1) the corporation would meter the water supply immediately, 
and (2) in the annual budget, the budget of the water works depart- 
ment for the supply of water would be shown separately. The Government 
was not willing to give the guarantee unless these conditions were fulfilled. 
In May/June, 1965, these conditions were communicated by the minister in 
charge to the municipal commissioner and the chairman of the standing com- 
mittee. On June 5, 1965, the standing committee resolved: 


“(i) The Corporation may raise in the open market loan of Re. 70 lacs for the purpose 
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of completing the Kanhan Stago III head works and provision of filtration plant and for 
remodelling and redesigning the water distribution system in Nagpur Corporation area. 

(ii) The principle of universal meterisation should be accepted and all water connection 
in future should only boin the meter system. 

(iii) The principle of providing a separate subsidiary budget for water supply should be 
accepted,” 

At a meeting held on June 30, 1965, the corporation appears to have dis- 
approved of the standing committee’s resolution regarding the principle of uni- 
versal meterisation and setting up a separate subsidiary budget for water 
supply though no specific resolution to that effect was passed. A meeting of 
the corporation on July 5, 1965, was convened to discuss the matter of raising 
a loan of Rs. 70 lacs. In the notice calling the meeting, the following office 
note appeared at the foot of the relevant agenda :— 

“In this connection the State Government demanded the following two assurances from 
the Corporation. 

(1) Nagpur Corporation should metor the water supply immediately. 

(2) In the annual budget of the Corporation, budget of the water works department 
should be shown separately for supply of water. In the said budget provision for payment 
of loans, sinking fund and future increase in expenditure should be made separately. After 
making these provisions the Corporation can expend the money for other works,” 

On July 5, 1965, the meeting was adjourned. On July 12, 1965, the cor- 
poration passed the following resolution :— 

“The Corporation gives its approval to the raising of a loan of Rs, 70 lakhs, In the 
next three years, Such a loan comprising of Rs, 24 lakhs for Kanban 3 Stage scheme and 
Rs, 46 lakhs for improvement in the Distribution System necessitated in view of the addi- 
tional 29 million gallons of water that will be available after completion of the Kanhan 3 
Stage Scheme. 

“The office should take necessary action to obtain the guarantee of ‘the State Govern- 

ment for raising this loan in the open market in accordance with the above resolution.” 
The resolution is not printed in the paper book, but an agreed copy of the 
resolution was filed before us. The State Government was of the view that 
by the resolution dated July 12, 1965, the corporation refused to accept the 
two conditions mentioned in the office note and thereby made it impossible for 
the corporation to meet the cost of construction of the head works and the re- 
modelling and redesigning of the distribution system and to provide a suffi- 
cient supply of water for the publie and private purposes. The corporation 
could not raise the loan without the Government guarantee and the Govern- 
ment could not reasonably guarantee the loan unless the two conditions of 
universal meterisation and the separate budget for the water supply were 
accepted. The two conditions were reasonable. The adoption of universal 
meterisation would have curtailed the wastage of water and secured adequate 
revenues necessary for the repayment of the loan and the setting up of an ade- 
quate sinking and development fund for the water supply. A separate budget 
for the supply of water would have ensured that the receipts from the supply 
of water were allocated to the expenditure on the water supply scheme. The 
answer of the corporation was two-fold. The corporation said firstly that the 
resolution dated July 12, 1965 neither accepted nor rejected the two conditions 
and the question of accepting the conditions was left for future negotiations 
with the Government after the Government would be approached for the sanc- 
tion of the loan under s. 420(2) (1) of the Oity of Nagpur Corporation Act, 
1948, read with City of Nagpur Corporation Loans Rules, 1951. The cor- 
poration said secondly that the cost of immediate meterisation of the old 
connections would be Rs. 52 lacs and it was impossible for the corporation to 
raise this sum, nor could it lawfully divert any portion of the loan of Rs. 70 lacs 
for meeting this cost. 

The Tigh Court accepted the contention that at the meeting held on July 
12, 1965, the corporation had resolved that the matter with regard to the 
conditions imposed by the Government for giving the loan should be left for 
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further negotiations with the Government. But it is to be noticed that the 
resolution dated July 12, 1965, did not state that there should be any further 
negotiations with the Government on the matter, nor did it disclose the financial 
problem with regard to meterisation or the basis upon which negotiations should 
take place. On June 30, 1965, the corporation had talked out the recommenda- 
tion of the standing committee with regard to the universal meterisation and 
separate budget. In this background, the State Government could reasonably 
hold that the passing of the resolution excluding the office note amounted to 
virtual rejection of the conditions mentioned in the note. The High Court 
was in error in accepting the first contention. 

The High Court was also in error in holding that the Government passed 
the order of September 29, 1965 without considering that universal meterisa- 
tion posed a formidable problem which could not be overcome without a loan 
of Rs. 52 lacs in addition to the loan of Rs. 70 lacs. The resolution of July 
12, 1965, did not state that the corporation wanted an additional loan of 
Rs. 52 lacs for meeting the cost of universal meterisation. Even in the answer 
to the show-cause notice, the corporation did not say that it wanted to raise 
an additional loan of Rs. 52 lacs. The answer stated that the raising of this 
sum for the present was an impossibility. There is nothing to show that the State 
Government would not have guaranteed repayment of this additional loan or 
that it was not possible to raise the loan backed by a Government guarantee. In 
the writ petition respondent No. 1 gave a summary of the reply to the show- 
cause notice. But there was no specific averment in the petition supported by 
affidavit that Rs. 52 lacs was necessary for the meterisation and that the raising 
of this sum was an impossibility. That is why the point was not dealt with in the 
return to the writ petition. Even assuming that the meterisation would cost 
Rs. 52 lacs, there is nothing to show that the Government would not have 
guaranteed the loan for this sum or that the corporation could not have raised 
the loan with this guarantee. Moreover, if the government was right in assum- 
ing that the corporation had refused to entertain the proposal of meterisation, 
the question of raising funds for the meterisation would not arise and would 
be irrelevant. The Government passed the order after taking into conside- 
ration the reply to the show-cause notice. There were materials before the 
State Government upon which it could find that the corporation had neglected 
to undertake an improvement of water supply and to provide a sufficient sup- 
ply of water for private and public purposes. On the basis of this finding, the 
State Government could form the opinion that the corporation was not com- 
petent to perform the duties imposed on it by or under the Act. 

Mr. Bobde contended that the opinion of the State Government was based 
on two grounds and as one of them is found to be non-existent or irrelevant, 
the order is invalid and should be set aside. The cases relied on by him may 
be briefly noticed. In a number of cases, the Court has quashed orders of 
preventive detention based on several grounds one of which is found to be 
irrelevant or illusory. After reviewing the earlier cases, Jagannadhadas J, 
in Dwarka Dass Bhatia v. The State of Jammu and Kashmir,3 said: 

“The principle underlying all these decisions is this. Where power is vested in a statu- 
tory authority to deprive the liberty of a subject on its subjective satisfaction with reference 
to specified matters, if that satisfaction is stated to be based on a number of grounds or for 
@ variety of reasons, all taken together, and if some out of them are found to be non-exis- 
tent or irrelevant, the very exercise of that power ia bad. That is so because the matter 
being one for subjective satisfaction, it must be properly based on all the reasons on which 
it purports to be based. If some out of them are found to be non-existent or irrelevant, 
the Court cannot predicate what the subjective satisfaction of the said authority would have 
been on the exclusion of those grounds or reasons. To uphold the validity of such an order 
in spite of the invalidity of some of the reasons or grounds would be to substitute the objec- 
tive standards of the Court for the subjective tatisfaction of the statutory authority. In 


3 [1956] S.0.R. 948, 955. 
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applying these principles, however, the Court must be satisfied that tho vague or irrelevant 
grounds are such as, if excluded, might reasonably have affected the subjective satisfaction 
of the appropriate authority. It is not merely because some ground or reason of a compa- 
ratively unessential nature is defective that such an, order based on subjective satisfaction 
can be held to be invalid. The Court while anxious to safeguard the personal liberty of the 
individual will not lightly interfere with such orders,” 


In Maursinha v. State of M.P+ the Madhya Pradesh High Court, following 
the principle of the preventive detention cases, held that an order of super- 
session of the municipality under s. 208 of the Madhya Bharat Municipalities 
Act, 1954, based on several grounds most of which were found to be irrelevant, 
was invalid. In Dhirajlal v. I. -T. Gommissioner,© Mahajan ©. J. said with 
reference to the order of an Income Tax Tribunal, that: 


“The learned Attorney-General frankly conceded that it could not be denied that to a 
cortain extent the Tribunal had drawn upon its own imagination and had made use of a 
number of surmises and conjecturos in reaching its result, He, however, contended that 
eliminating the irrelovant material employed by the Tribunal in arriving at its conclusion, 
there was sufficient material on which the finding of fact could be supported. In our opinion, 
this contention is not woll founded, It is well established that when a court of facts acts on 
material, partly rolovant and partly irrelevant, it is impossible to say to what extent the mind 
of the court was affected by the irrelevant material used by it in arriving at ita finding. 
Such a finding is vitiated because of the use of inadmissible material and thereby an issue of 
law arises,” 


Tn State of Orissa v. Bidvabhushan Mahapeatra®, an administrative tribunal 
in a disciplinary proceeding against a public servant found the second charge 
proved and four out of the five heads under the first charge proved and recom- 
mended his dismissal. The Governor after giving him a reasonable opportunity 
to show cause against the proposed punishment dismissed him. The High Court 
held that the findings on two of the heads under the first charge could not be 
sustained as in arriving at those findings the tribunal had violated rules of 
natural justice. It held that the second charge and only two heads of the first 
charge were established and directed the Governor to reconsider whether on the 
basis of these charges the punishment of dismissal should be maintained. On 
appeal, this Court set aside the order of the High Court. In the course of the 
judgment, Shah J. observed: 

“If the High Court is satisfied that if some but not all of the findings of the Tribunal 
were ‘unassailable’, the order of the Governor on whose powers by the rules no restrictions in 
determining the appropriate punishment are placed, was final, and the High Court had no 
juriadiction to direct the Governor to review the penalty, for as we have already observed 
the order of dismissal passed by a competent authority on a public servant, if the conditions 
of the constitutional protection have been complied with, is not justiciable. Therefore if 
the order may be supported on any finding as to substantial miedemeanour for which the 
punishment cau lawfully bo imposed, it is not forthe Court to consider whether that ground 
alone would have weighed with the authority in dismissing the publio servant. The Court 
has no jurisdiction if the findings of the enquiry officer or the Tribunal prima facte make out 
a case of misdemeanour, to direct the authority to reconsider that order because in respect 
of some of the findings but not all it appears that there had been violation of the rules of 
natural justice,” 

The principle underlying these decisions appears to be this. An administra- 
tive or quasi-judicial order based on several grounds, all taken together, cannot 
be sustained if it be found that some of the grounds are non-existent or 
jrrelevant, and there is nothing to show that the authority would have passed 
the order on the basis of the other relevant and existing grounds. On the 
other hand, an order based on several grounds some of which are found to 
be non-existent or irrelevant, can be sustained if the Court. is satisfied that 
the authority would have passed the order on the basis of the other relevant 


4 [1958] A.I.R. M.P. 397. 6 [193] Supp.l, S.C.R. 648, 665-6. 
3 11955] A.LR. S.C. 271, 273. 
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and existing grounds, and the exclusion of the irrelevant or non-existent 
grounds could not have affected the ultimate opinion or decision. 


Now the opinion of the State Government that the corporation was not com- 
petent to perform the duties imposed on it by or under the Act, was based 
on two grounds one of which is relevant and the other irrelevant. Both the 
grounds as also other grounds were set out in paras. 1 and 2 read with the an- 
nexures 1 and 2 of the show-cause notice dated July 21, 1965. Paragraph 3 of 
the show-cause notice stated, ‘‘And whereas the grounds aforesaid jointly as 
well as severally appear serious enough to warrant action under section 408(/) 
of the said Act”. The order dated September 29, 1965, read with the notice 
dated July 21, 1965 shows that in the opinion of the State Government the 
second ground above was serious enough to warrant action under s. 408(/) 
and was sufficient to establish that the corporation was not competent to per- 
form its duties under the Act. The fact that the first ground mentioned in 
the order is now found not to exist and is irrelevant, does not affect the order. 
We are reasonably certain that the State Government would have passed the 
order on the basis of the second ground alone. The order is, therefore, valid 
and cannot be set aside, 

In the result, the appeal is allowed, the order of the High Court is set aside 
and the writ petition is dismissed. In all the cireumstances, there will be no 
order as to costs in this Court and in the Court below. 

Appeal alowed. 


APPELLATE CIVIL. 


Before Mr, Justice Patel and Mr, Justice Thakker, 
N. M. NAYAK v. CHHOTALAL HARIJRAM.* 


Bombay Rent., Hotel and Lcdging House Rates Control Act (Bom, LVII of 1947), Secs, 16, 5(11), 
14—Transfer of Property A-t (IV of 1882), Secs, 105, 108 Assignee of lessee whether protected 
under Bom, Act LVII of 1947, 

A person seeking to claim protection afforded by the provisions contained in the notification 
issued by the State Government under the proviso to s. 15 (1) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, must establish that his transferor was a 
“lessee” of the premises transferred or assigned. In other words, tho only persons who are 
entitled to transfer or assign the interest in the premises must satisfy the character of a 
“Jegsce”’ as defined in s, 105 of the Transfer of Property Act, 1882, namely, the transferee of 
an interest in immovable property. The assignee of a lessee cannot be termed as “lessee” 
as defined by the Transfer of Property Act. 

Ohimanlal Ganpatdas v. Subhashcha dra Premsukh Hati!, agreed with. 

Narayan Jiew v, A.O. Banerjee®, Ardeshar +. K. D. & Bros’, and Treasurer of Charitabie 
Endowments v. Tyabji4, referred to. 

Sectior 15(2) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
validates the sub-letting, transfer and assignment by tenants and not further sub-letting or 
further derivative transfer or assignment by such sub-lessees, transferees or assignees, The 
protection co ferred by the Ordinance referred to in the section can be availed of by only 
these persons who can be described as sub-lessees, assignees or transferees from the contrac- 
tual tenant, 

Balkrishna v. Saidanna5, referred to, 


Tue facts appear in the judgment. 


*Decided, February, 1, 1967, Civil Revi- 2 [1953] 2 Cal, 362, 

sion Application No. 748 of 1964, 3 [1925] A.LR. Bom, 330, 8,0. 27 Bom, 
1 (19456) Civil Revision Application No. L.R. 553, 

157 of 1955, decided by Shah J., on February 4 (1948) 50 Bom. L,R. 240. 

8, 1956 (Unrep.). 5 (1962) 65 Bom. L. R. 149. 
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K. K. Sanghvi, Navnit A. Shah and K. A. Shah, for the petitioner. 
F. 8. Nariman and B. R. Zatwala, instructed by Gagrat & Co., for respon- 
dents Nos. 1 and 2. 


THAKKER J. This’ revisional application arises out of a suit filed by res- 
pondents Nos. 1 and 2, original plaintiffs (hereinafter referred to as respon- 
dents Nos. 1 and 2) in the Court of Small Causes, Bombay, for ejectment 
against respondent No. 3—original defendant No. 1 and the petitioner—crigi- 
nal defendant No. 2, The facts giving rise to this application shortly stated 
are: 

Respondents Nos. 1 and 2, at all times material, were and are the trustees 
of a private trust known as ‘‘The Chhotalal Hariram Trust’? and as such 
trustees they are the owners of an immovable property situate at 307-A, 
Bhandarkar Road, Matunga, Bombay. 

By an agreement of lease dated May 22, 1928, the trustees for the Improve- 
ment of the City of Bombay (the successors whereof are the trustees of the 
Port of Bombay) agreed to demise unto one Kaikhushrau Rustom Trani a 
vacant piece of land admeasuring 634 square yards situate at Bhandarkar 
Road, Matunga (on which the. present property at 307-A has been erected) 
on the terms and conditions therein contained. One of the conditions im- 
posed an obligation on iho said -Irani to erect buildings and to execute works 
in accordance -with the stipulations contained in the said agreement. It 
appears that pursuant to the said stipulations, the said Irani executed the con- 
struction work and erected the’ building on the said plot of land. On com- 
pliance with the above covenants, the Trustees for the Improvement of the 
City of Bombay, by an indentūre of lease dated April 19, 1925, demised unto 
the said Kaikushrau Irani the said land and_ buildings constructed thereon 
for a term of 999 years on the terms and conditions contained therein. The 
construction so put up came to be known as Firdoshi Building, and later on 
as Kutchi House. 

It appears that there were several assignments of the leasehold interest in 
the said property and ultimately on June 27, 1950, the said property and the 
leasehold interest therein was assigned to respondents Nos. 1 and 2. On 
October 22, 1951, the said property was duly transferred by the Trustees of 
the Port of Bombay to the name of respondents Nos. 1 and 2 as the trustees 
of the said trust and thereby recognised respondents Nos. 1 and 2 as the 
lessees of the said property under the lease dated April 19, 1925. 

It appears that in-or prior to September 1950, Hari Ramchandra Hegdekar, 
respondent No. 3 herein, was the tenant of shop No. 1 on the ground floor of 
the said building, paying a monthly rent of Rs. 90 therefor. Respondent 
No. 3 was carrying on business in the firm name and style of K. L. Hindu 
Hotel as the sole proprietor thereof. By an indenture of assignment dated 
July 22, 1954, respondent No. 3 sold his business as a going concern together 
with the stock and the goodwill thereof, and incidentally assigned the tenancy 
rights in the suit shop in favour of one D. J. Salian. It appears that before 
the execution of the said assignment, respondent No. 3 had changed the name 
of his business from ‘K. L. Hindu Hotel’ to’ “Sukh Niwas Restaurant’. 

It appears , that the said D. J. Salian changed the name of his business to 
‘Jai Cafe.? On February 15, 1956, the said D. ‘J. Salian sold his business as a 
going concern together with the goodwill thereof and assigned the tenancy 
rights in respect “thereof to N. M Nayak, ‘the present petitioner before us. 

‘On May 26, 1956, respondents Nos. 1 and_2 terminated the tenancy of res- 
pondent No. 3 by serving a notice to quit. On September 4, 1956, respondents 
Nos. 1 and 2 filed the suit for ejectment from the suit shop against respon- 
dent No. 3 and the petitioner in the Court of Small Causes, Bombay. The 
petitioner was domed i in the said suit as he was in the occupation of the suit 
shop. 3 


1967.] N. M. NAYAK V. CHHOTALAL (A.C.J.)—Thakker J. 558 


The ejectment from the suit shop was sought by respondents Nos. 1 and 2 
on numerous grounds, 

On April 30, 1959, the Judge of the Court of Small Causes who tried the 
suit dismissed the same. An appeal therefrom was preferred by respondents 
Nos. 1 and 2 to the Appellate Bench of the Court of Small Causes, Bombay, 
and the Appellate Court reversed the judgment of the trial Court and de- 
creed the suit of respondents Nos. 1 and 2 on December 20, 1963. The Appel- 
late Bench of the Small Causes Court inter alia held that the petitioner, claim- 
ing to be an assignee from the assignee of the original tenant, was not entitled 
to any protection under the Bombay Rents, Hotel and Lodging Houses Rates 
(Control) Act, 1947, Bombay Act LVII of 1947 (hereinafter referred to as the 
Rent Act). The Appellate Bench of the Court of Small Causes also held that 
respondents Nos. 1 and 2 reasonably and bona fide required the suit shop for 
their own purposes. The Court further held that if the petitioner were held 
to be protected under the Rent Act, then in that event it would cause more 
hardship to the petitioner if an ejectment decree were to be passed against 
him. The Bench, however, having found that the petitioner was not entitled 
to any protection under the Rent Act, decreed the suit against the petitioner 
a aa No. 3 and required them to vacate the suit shop by May 31, 
1964. 

In the meanwhile on March 31, 1964, the petitioner presented this revisional 
application to this Court. The same was brought for admission on April 20, 
1964, and stay of the decree was obtained. This revisional application came 
up for hearing before Mr. Justice Chandrachud on August 4, 1965. It appears 
that the petitioner applied for adjournment of the revisional application for 
10 days in order to enable him to present an application for converting the 
revisional application into an application under art. 227 of the Constitution 
of India and, accordingly, the matter was adjourned. The petitioner then 
applied for conversion of this revisional application into an application under 
art. 227 of the Constitution of India, and on August 13, 1965, the revisional 
application was referred to the Division Bench. 

Mr. Nariman, appearing on behalf of respondents Nos. 1 and 2, resisted the 
application made on behalf of the petitioner for converting this application in- 
to an application under art. 227 of the Constitution of India. 

Now, it is well established that the Iligh Court would exercise its powers 
under art, 227 most sparingly in order to prevent gross injustice. The powers 
under art. 227 are exercised by the Court in its diseretion aud cannot be 
claimed as of right by any party. 

In the present case, it has been urged by Mr. Nariman on behalf of respon- 
dents Nos. 1 and 2 that the petitioner is guilty of unreasonable delay in pre- 
senting an application under art. 227 and that the conduct of the petitioner 
is such that the Court should not assist him by exercising its discretion under 
art. 227. We do not wish to consider the question of laches inasmuch as we 
are of opinion that the second ground urged by Mr. Nariman is well-founded. 

-` In para. 10 of the affidavit of Dayalal D. Doshi, affirmed on September 10, 
1965, relevant facts have been set out. The facts on which there seems to be 
no dispute can be summarised as follows: 

By an agreement dated July, 1960, Messrs. N. M. Nayak & Sons, a regis- 
tered partnership firm (in which the petitioner is said to be a partner), pur- 
ported to grant a leave and licence to one K. Laxman Bhangera, whereby the 
restaurant business of ‘Nayak’s Cafe’, together with all its furniture and fix- 
tures and things lying therein with all its licence permits and goodwill was 
given to the said Bhangera for a period of three years commencing from July 
1, 1960, on payment of a Royalty of Rs. 250 per month. By virtue of this 
agreement, the physical possession of the suit shop was handed over to the 
said Bhangera. It appears that the said Bhangera issued pamphlets saying 
that he was starting business in the name of ‘Navak’s Cafe’ under new manage- 
ment at the suit shop. 
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It appears that before the said purported agreement of leave and licence ex- 
pired, by efflux of time, the petitioner entered into an agreement dated June 
1, 1963, with Mysore State Silk Handloom Weavers’ Central Co-operative 
Society Ltd. (hereinafter referred to as the said Society). By and under the 
provisions of the said agreement, the petitioner allowed the said Society to 
keep stocks for selling their products at the said shop in consideration of the 
said Society paying a sum of Rs. 425 per month to the petitioner as and by 
way of fixed minimum commission. It is pertinent to note that under the said 
agreement, the petitioner was not liable or responsible for the stocks and sales 
and it was the responsibility of the said Society to keep its regular paid em- 
ployees on terms and conditions mutually agreed upon between the Society 
and such servants. In substance under the said agreement, the petitioner was 
required to hand over possession of the suit shop together with the furnitures 
and fittings therein to the said Society and the said Society was to carry on 
business therein. 

It appears that one Morarji Hariram purchased a silk blouse piece from the 
said Society carrying on business at the suit shop. In respect of the said pur- 
chase, a bill was issued by the said Society. The delivery of the said blouse 
piece was given by wrapping the same in a paper bag. A pamphlet issued 
by the said Society was also inserted in the said paper bag. Copies of the 
said paper bag, the pamphlet and the bill have been annexed as exh, ‘C’ 
(Colly) to the said affidavit. Perusal of the above documents reveal that the 
said Society was occupying the suit shop and was carrying on business therein. 

It further appears that on August 28, 1963, counsel and the attorney for 
respondents Nos. 1 and 2 attended the suit shop when some persons who were 
found therein obstructed them to enter the suit shop. It was also noticed by 
the legal advisers of respondents Nos. 1 and 2 that the petitioner was not carry- 
ing on hotel business therein and other persons were carrying on cloth busi- 
ness therein. Respondents Nos. 1 and 2 by their attorneys’ letter dated 
August 380, 1963, recorded the said facts and intimated to the petitioner’s 
advocate that counsel and attorney for respondents Nos, 1 and 2 would attend 
the suit shop on September 5, 1963, at the appointed time mentioned therein. 
The petitioner by his advocate’s letter of September 3, 1963, protested against 
the visit of the counsel and attorney of respondents Nos. 1 and 2 to the suit 
shop and questioned the rights of the legal advisers of respondents Nos. 1 and 
2, to attend the same at the appointed date. The relevant correspondence on 
the subject has been annexed as exh. ‘D’ (Colly.) to the said affidavit. The 
above facts also reveal that the petitioner was not occupying the suit shop and 
the said Society was carrying on business therein. 

From the tenor of the said agreements, it is clear that the object of the peti- 
tioner was to cireumvent the provisions of the Rent Act and to make large 
profits by allowing the suit shop to be used and occupied by others. The rent 
of the suit shop was Rs. 90 per month and the petitioner was realising Rs. 250 
per month from the said Bhangera and Rs. 425 from the said Society. In 
our opinion, these agreements are nothing but camouflage and were resorted to 
by the petitioner to make unjustifiable gains. 

The above conduct of the petitioner sufficiently indicates that the petitioner 
has not approached the Court with clean hands and he has, therefore, dis- 
entitled himself from invoking the jurisdiction of this Court under art. 227 of 
the Constitution and we are not prepared to assist the petitioner by exercising 
the discretion vested in us. We also refuse to ‘exercise our powers under . 
art. 227, as there is no possibility of any grave injustice beng caused to the 
petitioner. 

In addition thereto, we do not think that this is a fit case in which the 
Court’s powers under art. 227 should be invoked. It is not the complaint of 
the petitioner that the Court below had no jurisdiction to consider the ques- 
tion raised before it or that the Court below refused to exercise the jurisdic- 
tion vested in it. The only ground urged by Mr. Singhvi on the question was 


1967.] N. M. NAYAK V. CHHOTALAL (4.0.5.)—Thakker J. 555 


that there is an error on the-face of tle record and, therefore, this Court 
ehould exercise the jurisdiction vested in it under art. 227. In our opinion, 
there is no error on the face of the record which calls for any interference 
under art. 227 of the Constitution. 

Under the circumstances, we are not inclined to allow the petitioner to con- 
vert the civil revisional application into the application under art. 227 of the 
Constitution as applied for by the petitioner. We, therefore, reject the peti- 
tioner’s application for conversion. 

Thereupon, this matter was argued as a civil revision application. On be- 
half of respondents Nos. 1 and 2, Mr. Nariman raised a preliminary objection 
and contended that no revisional application lay as there is neither want of 
jurisdiction nor refusal to exercise jurisdiction nor any material irregularity 
in exercise of jurisdiction by the Bench of the Small Causes Court. We, there- 
fore, propose to consider this preliminary contention first before we consider 
the revisional application on merits. 

Now, the petitioner has attacked the judgment and finding of the Bench of 
the Small Causes Court and has urged that it has misconstrued the 
provisions contained in s. 15 of the Rent Act and the notifications issued 
thereunder. According to the petitioner’s submissions, the Court below was 
in error in holding that the assignee of an assignee of the business premises is 
not protected under the Rent Act. In substance, it means that the Small 
Causes Court has decided the question of law that arose before it erroneously. 
Now, it is well known that the powers under s. 115 of the Code of Civil Pro- 
cedure can only be invoked in cases where the Court subordinate to the Tigh 
Court has exercised the jurisdiction not vested in it by law or has failed ‘to 
exercise the jurisdiction vested in it or has acted in exercise of its jurisdic- 
tion illegally or with material irregularity. The High Court in exercise of its 
revisional jurisdiction will not interfere with the findings of the Court sub- 
ordinate to it both on questions of law as well as on questions of fact, even 
if the High Court is of the opinion that the decision of the subordinate Court 
18 erroneous thereon. Therefore, merely because the subordinate Court has 
given an erroneous decision on the question of law that fell within its juris- 
diction, the revisional powers under s. 115 cannot be invoked. 

- Mr. Singhvi, however, says that a jurisdictional fact or legal determination 
is never conclusive, since no Court ean give itself jurisdiction by wrongly de- 
termining fact or law, and contends that this construction of ss. 14 and 15 
of the Act is such determination. We cannot accept the contention. Juris- 
dictional question of law or fact has well known connotation. It means colla- 
teral question which the Court has to decide to ascertain whether it has juris- 
diction and has nothing to do with the merits of the case. In the present 
case, the question whether Court has jurisdiction or not depends on the ques- 
tion whether the dispute is between the landlord and tenant and secondly, whe- 
ther it relates to possession or a question arises under the provisions of the 
Act. The petitioner claims protection under ss. 15 and 14 of the Act and it 
is a question which arises under the Act. The Court, therefore, had jurisdic- 
tion to determine the meaning of ss. 14 and 18 and also the question whether 
he is entitled to the protection of the Act. This is merely the merits of the 
case, and the Court’s decision on merits whether of law or fact can never be 
a question of jurisdiction. 

The arguments advanced by Mr. Singhvi would at the most mean that the 
findings of the appellate Bench of the Court of Small Causes are erroneous 
on interpretation of s. 15 and the notification issued thereunder; but the same 
cannot be a valid ground for ns to interfere in revision under s. 115 of the 
Code of Civil Procedure. We, therefore, uphold the preliminary objection 
urged by Mr. Nariman. 

We, however, propose to consider the question raised by the petitioner on 
merits as, in our opinion, the decision of the Court of Small Causes is right 
on those questions. The first question canvassed by Mr. Singhvi before us is 
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that the petitioner is a lawful assignee of the suit shop and is, therefore, a 
tenant as defined in s. 5(/1) of the Rent Act.. Let us now determine that 
question. For the purpose of ascertaining whether the petitioner is a lawful 
assignee of the suit shop, one has to turn to the provisions of s. 15 of the Rent 
Act and the notifications issued thereunder. 

Section 15(/) prohibits sub-letting or assignment or transfer of any in- 
terest by any tenant after the coming into operation of the said Act despite 
any law providing contrary thereto. An exception thereto is carved out by 
inserting a proviso to that sub-section. By that proviso the State Govern- 
ment is authorised to issue notifications in the Official Gazette permitting 
transfer of interest in premises held under such leases or class of leases and 
to such extent as may be specified in such notification. In exercise of the 
powers contained in the proviso to sub-s. (J) of s. 15, several notifications 
have been issued by the State Government. One of such notifications provides: 

“The Government of Bombay is pleased to permit in all areas to which Part TI of the said 
Act extends, all transfers and assignments by lessees of their interests in leasehold premises as 
and to the extent specified in the Schedule hereto”, i 
and one of the things that has been specified in the Schedule thereto is 

“{(2) transfer or assignment incideatal to the sale of a business as a going concern togetber 

with... ”, 
Therefore, a person seeking to claim protection afforded by the provisions con- 
tained in this notification must establish that his transferor was a ‘lessee’ of 
the premises transferred or assigned. In other words, the only persons who 
are entitled to transfer or assign the interest in the premises must satisfy the 
character of a ‘lessee.’ What we are, therefore, required to ascertain in this 
ease is whether D. J. Salia, who himself was an assignee of the suit shop, was 
a lessee of the premises in question. Now, the expression ‘lessee’ used in the 
notification has not been defined under the Rent Act. One has, therefore, to 
ascertain the meaning of ‘lessee’ by reference to the provisions contained in 
the Transfer of Property Act. Section 105 of the Transfer of Property Act 
defines ‘lease’ and ‘lessor’ and ‘lessee’. It runs as follows: 

“105. A lease of immovable property is a transfer of a right to enjoy such property, made 
for a certain time, express or implied, òr in perpetuity, in consideration of a price paid or pro- 
misec, or of money, a share of crops, service or any other thing of value, to be rendered periodi- 
cally or on specified occasions to the transferor by the transferee, who accepts the transfer 
on such terms. 

The transferor is called the lessor, the transferee is called the lessee, the price is called the 
premium, and the monsy, share, service or other thing to be so rendered is called the rent”. 
Having regard to this definition, the transferee of an interest in immovable 
property is called the lessee. The assignee of a lessee cannot by any stretch 
of imagination be termed as ‘lessee’ as defined by the Transfer of Property 
Act. An assignee of a lessee has privity of estate but there is no privity of 
contract between the assignee of a lessee and the lessor. Mr. Singhvi, on be- 
half of the petitioner, has, however, contended that the petitioner being an 
assignee of the whole interest of his predecessor-in-title, must be deemed to be 
a ‘lessee’ as defined under the Transfer of Property Act. We are afraid that 
we cannot accept the correctness of that argument. It is well-known that an 
assignee of a lessee is not synonymous with or equivalent to the lessee. The 
relationship between the lessor and the lessee springs up from the contract, 
whereas the relationship between the lessor and the assignee of the leasehold 
interest either absolutely or partially springs up from the privity of estate. 
The distinction between an assignee of a lessee and the lessee is well-known. 
Section 108(j) of the Transfer of Property Act itself recognises such distinc- 
tion. In terms, it lays down that notwithstanding the assignment, the lessee 
shall continue to be liable for the performance of his obligation to the lessor. 
TË one needs any authority for the same, they are found in Narayan Jieun v. 
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A. C. Banerjee,’ Ardeshar v. K. D. & Bros.2 and Treasurer of Charitable En- 
dowments v. Tyabji. The Division Bench of this Court in Treasurer of 
Charitable Endowments v. Tyabji has held that a lessee cannot by his unila- 
teral act of assignment of his interest in the leasehold premises put an end to 
his obligations which he has undertaken either by the contract of lease or 
under the statute under s. 108 of the Transfer of Property Act. 

Mr. Singhvi on behalf of the petitioner has not brought to our notice any 
authority or any provision of law showing that an assignee of a lessee is the 
game or is equivalent to a lessee. 

In view of the above discussion, in our opinion, the petitioner is not a law- 
ful assignee of the suit shop by virtue of the notification issued under the pro- 
visions of s. 15(/) of the Rent Act. 

Much argument was advanced on the construction of s. 15(/) of the Act. 
It may be recalled that Hegde was the lessee under the landlords. He 
assigned the business to one Salian on July 22, 1954 and the latter assigned 
the same to the petitioner on February 22, 1965. The landlords then termi- 
nated the tenancy on May 26,1965. It was contended that Salian was a tenant 
within the meaning of s. 5(//) (a) and (aa), and if so, under s. 15(/) he 
had a right to assign the business to the petitioner. According to Mr. Singhvi, 
the word ‘‘tenant’’ in s. 15 must have the same meaning as given to it by 
£. 5(//). It is argued that if the word ‘‘tenant’’ in s. 15 is construed as a 
contractual tenant, then difficulty would also arise in the application of 
s. 13(e) of the Act, for then that section also must be limited to such a tenant 
and any other person cannot be evicted. 

Even if this meaning were given to the word ‘‘tenant’’ in s. 15(/) the con- 
tention must fail for the reasons mentioned earlier. It is under the proviso 
to s. 15(/) read with the relevant notification of the Government that the right 
of assigning the business arises, and not otherwise. Since the proviso itself is 
intended to except such leases or class of leases as may be specified, unless 
what is assigned is a lease by the lessee, the assignment must be held to be 
bad. Apart from that, the notification itself is limited in scope as stated above. 

The expression ‘tenant’ employed in this sub-section means the contractual 
tenant and not the statutory tenant. (See Anand Niwas (P) Lid. v. Anandji.+) 
Therefore, the Legislature did not intend to extend any protection to the 
tenants of the sub-tenants or to assignee or transferees of the sub-tenants or 
to the sub-tenants, assignee or transferees of the assignees or transferees by 
introducing the proviso to that sub-section authorising the Government to issue 
notification granting sub-leases. 

Similar contention was raised in Anand Nivas (P) Lid. v. Anandji and 
rejected. Mr. Justice Shah says (in para. 34): 

“The argument that by restricting the operation of s. 13 (1) (e) to contractual tenarts sub- 
letting Ly statutory tenants would be protected, is without force. Sections 12 and 13 (1) have 
to be read together. Clause (e) of s. 13 (1) entitles a landlord to obtain pessession, whore a con- 
tractual tenant has during the subsistence of the tenancy sublet the premises or assigned or 
transferred bis interest therein, Where a statutory tenant has purported to sublet the premises, 
or has purported to assign or transfer his interest therein, and in pursuance of such a transaction 
parted with possession, he would forthwith forfeit the protection which the statute accords to 
him by s. 12 (1), 

In a case like the present, so far as the first tenant is concerned, if his sub- 
letting or assignment is contrary to the Act, he would be evicted. If the 
assignee of an assignee of the lease is not a tenant, as we have held that he is 
not, he is not protected and must be evicted. So far as the first tenant and his 
assignee are concerned, there is nothing to protect as they are not in possession. 
At best, Salian was a ‘tenant??, but as he assigned to the petitioner, he cannot 
be protected. 

1 [1958] 2 Cal, 362. 3 (1948) 50 Bom. L.R. 240. 


2 [1925] A.T.R. Bom. 330, s,c, 27 Bom, 4 [1965] A.LR, S.C. 414. 
L.R. 553. f 


558 THE BOMBAY LAW REPORTER. [VOL, LXIX, 


It was argued that if s. 15(/) cannot apply, an assignee of a tenant has an 
estate or interest in the property and therefore he would be entitled to assign 
it to another under the Transfer of Property Act and therefore ihe peti- 
tioner cannot be evicted. The contention overlooks the very provisions of 
s. 15(/) of the Act which operates ‘‘notwithstanding anything contained in 
any law’’. The effect is that the Transfer of Property Act must stand abro- 
gated in view of the restrictions regarding assignment and subletting contain- 
ed in s. 15(/) read with the proviso. The rights of the lessee to assign the 
lease or sublet would therefore be only such as is permitted by s. 15(/) and 
its proviso, This was decided in Chimanlal Ganpatdas v. Subashchandra 
Premsukh Hati? and we respectfully agree with the same. 

In view of the above conclusion arrived at by us on the construction of 
s. 15(/) of the Reut Act, and the Notification issued thereunder, it is not 
necessary to consider the correctness or propriety of the reasons assigned by 
the Court below for reaching the conclusion that the assignment of the suit 
shop to the petitioner is not protected by the Rent Act. However, we are of 
cpinion that the reasons assigned by the Court below for reaching to the con- 
elusion to which it arrived at, are prima facie correct. 

For the above reasons we hold that the petitioner was not a lawful assignee 
of the suit shop and consequently is not a tenant as defined under s. 5(//) 
of the Rent Act. The petitioner has, therefore, not derived any valid title- 
to the suit shop as an assignee thereof and is therefore not entitled to any 
protection of the provisions “contained in the Rent Act. 

Mr. Singhvi also urged that the petitioner became a tenant of the suit shop 
on the determination of the tenancy of respondent No. 3. The determination 
of this question was dependent upon the petitioner being held to be a lawful 
assignee of the suit shop. As we have held that the petitioner is not the law- 
ful assignee, the petitioner cannot claim the benefit of s. 14 of the Rent Act. 

The last contention urged by Mr. Singhvi was that even if we hold that the 
assigument in favour of the petitioner was unlawful, the petitioner is entitled 
to claim immunity by virtue of s. 15(2) of the Rent Act. Section 15(2) 
of the Rent Act provides: 


“16, (2) The prohibition against tho sub-letting of the whole or any part of the premises 
which haze been let to any tenant, and agaist the assignment or transfer in any other manner 
of the interest of the tenant therein, contained in sub-section (7), shall, subject to the provisions 
of this sub-section, be deemed to have had no effect before the commencement of the Bombay 
Rents, Hotol and Lodging House Rates Control (Amendment) Ordinance, 1959 in any area in 
which this Act was in operation before such commencemert; and accordingly, notwithstanding 
anything contained in any contract or in the judgment, decree or order of a Court, ary such 
sub-lease, assignment or transfer or any such purported sub-lease, assignment or transfer in 
favour of any person who was entered into possession, despite the prohibition in sub-section 
(1), a8 a purported sub-lesses, assignee or transferee and has continued in possession at the 
commencemert of the said Ordinance, shall be deemed to Le valid and effectual for all purposes, 
and any tenant who has sub-lst any premises or part thereof, assigned or transferred any interest 
therein, shall not be liable to eviction under clause (e) of sub-section (7) of section 13,” 


Sub-section (2) partially nullifies the bar against sub-letting, assignment or 
transfer imposed by sub-s. (7) or by any contract or judgment with retro- 
spective effect, provided the sub-lessee, transferee or assignee has entered into 
possession prior to the commencement of the Bombay Rent Ordinance IIT of 
1959, i.e. prior to May 21, 1959 and has continued to remain in such posses- 
sion on such date. The protection sought to be afforded by this sub-section 
extends to sub-lessee, assignee or transferee and does not extend to sub-lessec 
of sub-lessee or assignee or transferee or to assignee of sub-lessee or assignee 
or transferee. As observed earlier, in Anand Niwas (P) Ltd’s case, the 
Supreme Court has held that s. 15(/) applies to a contractual tenant or lessee. 


5 (1956) Civil Revision Pes von No. 8, 1956 (Unrep.). 
157 of 1955, decided by Shah J., on February 
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The transferee of a lessee is not a contractual tenant. The Legislature whilst 
introducing sub-s. (2) intended to validate the sub-letting, transfer and assign- 
ment by tenants and not further sub-letting or further derivative transfer or 
assignment by such sub-lessees, transferees or assignees. In our opinion, the 
protection intended to be conferred by the Ordinance can be availed of by only 
those persons who can be described as sub-lessees, assignees or transferees 
from the contractual tenant. Our attention was invited to the judgment of 
Mr. Justice Chandrachud in Balkrishna v. Saidanna,® where similar observa- 
tions as to construction of s. 15(2) of the Rent Act have been made. We, 
therefore, hold that the Court below was right in holding that the petitioner 
was not entitled to claim any protection by virtue of s. 15(2) of the Rent Act. 

The lower Court has also held that the landlords themselves were tenants and 
Hegde himself was a sub-tenant and he could not further assign his sub- 
tenancy to Salian on the reasoning above. 

The result is that this revision application fails and the same is dismissed 
with costs. Rule discharged. 

Mr. Singhvi orally applies for leave to appeal to the Supreme Court. Ue 
says he is entitled to appeal as a matter of right under art. 133(b). Article 
133(b) was never intended to apply to cases such as the present, where the 
judgment is one of concurrence. Certificate refused. 
Application dismissed. 





[NAGPUR BENCH] 


Befors Mr, Justice L. M. Parunjpe. 


RANGU VITHOBA v. RAMBHA DINA.* 

Indian Evidence Act (I of 1872), Seos. 90, 4—Practico—Lower Court not properly oxercising 
discretion tn ruising presumption of genuineness of wil—Whether appellate Court oan 
overrule the dtscretion—Proper order to be made by appellate. Jourt—Presumption under 
8.90 whethor must be raised. 


Where tho lower Court fails to exercise proper judicial discretion in raising the presum- 
ption of the genuineness of a will under 6.90 of the Indian Evidence Act, 1873, ordinarily 
it is not proper for the appellate Court to overrule the discretion of the trial Court. In 
such a case the appellate Court should remand the case to the trial Court and should 
give proper: opportunity to the propounder of the will to support the presumption by load- 
ing evidence. i 

Vaidyanathaswamy Iyer v. NatesaMalavarayan' and Mit, Gomtt v, Meghraj Singh’, reforred 

to, Under s, 90 of the Indian Evidence Act, 1872, the Court has discretion either to 
presume the matters referred to therein as proved or may call for proof of the same. 


THe facts are stated in the judgment. 


N. S. Nandedkar, for the appellants. 
V. R. Deopujari, for respondent No. 1. 


L. M. Paranupn J. This is a defendants’ second appeal directed against an 
appellate decision whereby the decree for partition and separate possession of 
the plaintiff’s one-third share was modified by decreeing her full claim for pos- 
session of property on-the basis of a will. 

The suit property was held by one Bondku, who was the last surviving mem- 
ber of the family. He died on August 10, 1957, at the age of 95, leaving be- 


6 (1962) 65 Bom, L.R. 149, passed by M. L. Somalwar, Civil Judge, 
* Decided, December 7, 1966. Second Appeal Junior Division at Sakoli, in Civil Suit No, 
No. 165 of 1961, against the decision of H.A.R, 48-A of 1958, 
Khan, District Judge at Bhandara, in Civil 1 (1022) 69 I.C. 289. 
Appoal No. 167-A of 1959, reversing the decree 2 [1833] A.LR. All, 443. 
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hind him three daughters—the plaintiff Rambha, defendant No. + Rangoo, and 
defendant No. 1 Bangoo. One other daughter Kewna had dicd issueless dur- 
ing the lifetime of Bondku. Defendant No. 4 Rangoo has two sons—Nathu, 
defendant No. 5, and Dayaram, defendant No. 6. Defendant No. 1 Bangoo, 
who is the youngest of the daughters, has two sons—Ragho, defendant No. 2, 
and Sitaram, defendant No. 3, and a daughter Vithabai. This Sitaram son of 
Bangoo died without any heirs and his name was struck off from the suit. 
Bondku had left the property in suit at the time of his death. 

The plaintiff-respondent Rambha filed her suit on the following allegations: 
Bondku got the plaintiff Rambha married to his sister’s son who did not have 
any property. The other two daughters, Bangoo and Rangoo, were well- 
placed. Bondku brought the plaintiff and her husband to reside with him 
and they looked after his property and resided with him till his death in 1957. 
Bondku executed a registered will on June 23, 1926, in respect of the entire 
property in favour of the plaintiff and the other daughter Kewna. Bondku 
was in full possession of his senses and was aware of his interests at the time 
of the exeention of his will with regard to his personal property as detailed in 
the plaint. Since the other legatee Kewna had predeceased Bondku, the pro- 
perty which was given to her by will would be shared by the plaintiff and the 
other two sisters equally. The defendants had wrongfully dispossessed her. 
Ilence the claim for possession of the immovable property which was willed 
away in favour of the plaintiff by Bondku and for partition of the property 
of Kewna and separate possession of the plaintiff’s share therein. 

The defendants contested the suit on the following allegations:—The plain- 
tiff and her husband forced their presence and residence on Bondku without 
his free consent, by taking advantage of his continuous ill health and conti- 
nuous sickness, Due to the infirmity and weak health of Bondku, the plaintiff 
and her husband were managing Bondku’s property. The execution of the will 
dated June 23, 1926, was denied. It was also denied that Bondku was in full 
senses at the time of the execution of the will. The plaintiff was not in posses- 
sion of the property after Bondku’s death either in pursuance of the will or 
in any other manner. Bondku had no knowledge of the will because during 
his lifetime, he had allowed his three. daughters to take equal shares in culti- 
vation. The plaintiff had no cause of action to claim the alleged relief in the 
suit on the strength of the will which is denied by the defendants as it was 
not validly and legally executed. The plaintiff cannot derive any title in pur- 
suance of the alleged will. Even if it were proved that Bondku had made his 
thumb mark on the will, it must have been executed without his free consent 
and must have been got executed fraudulently without Bondku’s knowledge 
and consent. The plaintiff was well-placed, whereas defendant No. 4 was not 
sufficiently provided for and the plaintiff was not entitled to a share in the 
father’s property. 

The learned trial Judge held that the execution of the will was not proved 
and the plaintiff was not entitled to claim anything on the strength of that 
will. He, however, decreed the claim of the plaintiff for possession of her one- 
third share in the whole property left by her father. Being aggrieved by this 
decision, the plaintiff appealed. The learned District Judge found fault with 
the learned trial Judge for not presuming under s. 90 of the Evidence Act 
that the will was duly executed and attested according to law. He went on 
to presume the due execution, attestation, and the mental and physical capa- 
city of Bondku to execute the will. In that view, he modified the decree by 
the trial Court and decreed the full claim of Rambha as laid in the plaint. 
That is how the matter has been brought before this Court. 

The plaintiff-respondent had produced the original registered. will but she 
did not examine either herself or the scribe of the document or any of the 
attesting witnesses to prove the execution and attestation of the will. No 
material was brought on record to indicate whether the scribe andthe attest- 
ing witnesses were alive or dead and whether they could or could not be 
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available for being examined as witnesses. The plaintiff only examined her 
son aged about 80 years, who was not even born on the date of the will. The 
only other witness, Tanba (P.W. 2), made a bare statement that he knew that 
Bondku had executed a will without saying how he came to know it aud with- 
out indicating whether it was hearsay information or personal knowledge. 
On this evidence, the learned trial Judge had rightly held that the will, its 
execution and attestation, and the disposing state of the mind and body of 
Bondku were not proved by the plaintiff. The plaintiff’s counsel was ap- 
parently relying on the provisions of s. 90 of the Evidence Act for drawing a 
presumption that this will was duly executed’by Bondku while in a disposing 
state of health and mind and that it was validly attested. The trial Court dis- 
cussed this question at some length in para. 7 of his judgment. He consider- 
ed the nature of the burden of proof on the party propounding a will and 
also considered the case law which was cited before him. He indicated that 
the defendants had not admitted the will and the plaintiff had not established 
any circumstances which made it impossible for her to examine witnesses to 
prove execution and attestation. He also considered the other circumstances 
attendant upon the will and after taking into account all these factors, he 
came to the conclusion that there was sufficient justification for refusing to 
act under s. 90 of the Evidence Act. 

Mr. Nandedkar, advocate for the appellants, contended that the learned Dis- 
trict Judge had grossly erred in interfering with the exercise of diseretion by 
the trial Judge with regard to the applicability of s. 90 of the Evidence Act. 
Referring to paras. 9 to 14 of the appellate judgment, Mr. Nandedkar sub- 
mitted that the learned District Judge completely misconstrued the position 
of law with regard to the burden of proof, had drawn unwarranted inferences 
in favour of the genuineness of the will, and had wrongly assumed that the 
defendants-appellants had not disputed the execution of the will when they 
had specifically stated in paras. 3 and 6 of the written statement that they 
were denying the execution of the will. In his opinion, the learned District 
Judge committed a legal error in interfering with the judicial discretion of 
the ‘trial Court when the reasous given by the trial Court were correct and 
the assumptions made by the District Judge for exercising discretion in favour 
of the plaintiff were entirely unwarranted. Mr. Deopujari, advocate for the 
plaintiff-respondent, contested’the correctness of these submissions of Mr. Nan- 
dedkar and supported the reasoning of the learned District Judge. 

Before I consider these submissions, I would like to make one comment with 
regard to the learned District Judge’s views about the alleged vagueness of 
the pleadings of the defendants. In para. 3 of the written statement, they 
had first denied that “Bondku willingly executed the will on 28-6-1926”, and 
by an amendment the word ‘‘willingly’’ was deleted. In para. 6, they had 
stated that ‘‘the plaintiff has no cause of action to claim the alleged relief in 
the suit on the strength of the will, which is denied by the defendants as 
validly and legally executed on 23-6-1926 by Bondku. The plaintiffs cannot 
derive any title in pursuance of the alleged will’’. The further descriptive 
clause of the will, ‘‘which Bondku did not execute willingly and which was 
fraudulently got executed and registered by the plaintiff during his serious 
illness and when he had no sense and understanding of a reasonably prudent 
man’’, was deleted, and instead the following clause was added by an amend- 
ment: ‘‘even if it will be proved that Bondku made his thumb impression on 
the alleged will, the will must have been executed without his free consent and 
it must have been got executed fraudulently without Bondkn’s knowledge and 
consent.” The learned Judge had characterised these pleadings as vague and 
as ‘continuing to be vague.’ The learned Judge seemed to have upheld the 
contention of the plaintiff that the amendment was wrongly allowed without 
giving an opportunity to the plaintiff to oppose the application for 
amendment or to amend the plaint in reply thereto. A perusal of the order- 
sheet dated February 27, 1959, on which. date this application for amendment 
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was made, shows that the counsel for both the parties were present and the de- 
fendants’ application for.amendment was perused, considered and allowed in 
the presence of the plaintiff’s counsel. There is nothing to show that the 
plaintiff raised any objection or prayed for time to make a consequential 
amendment or to challenge the amendment allowed, though the next hearing 
was to take place almost after two months. Even on the next hearing, no griev- 
ance was made with regard to these amendments which had been allowed in 
the presence of the plaintiff’s counsel. In this state of affairs, the plaintiff 
had no justification to question the amendment which was allowed, by raising 
a ground of appeal with regard thereto. The learned District Judge had not 
considered this aspect of the matter before proceeding to find fault with the 
order allowing the amendment. The learned Judge then went on to construe 
the defendants’ pleadings which I have quoted above to mean that the defen- 
dants did not deny the execution of the document but only denied that it was 
validly and legally executed. On going through the written statement in the 
course of the arguments, even Mr. Deopujari, advocate for the plaintiff-respon- 
dent, was not in a position to subscribe to the view of the learned District 
Judge that the defendants had not denied the execution of the will. The 
pleadings, read as a whole, leave no manner of doubt that the defendants were 
all along disputing the alleged execution of the will. When they also stated 
in addition that the will was not executed validly and legally, that would not 
result into an omission to deny the execution itself. Pleadings have always 
to be read as a whole and it is not right to pick out one or two words out of 
their context and draw inferences therefrom. The learned Judge was not right 
in assuming that the defendants had first admitted the execution of the will 
and had then withdrawn the admission as he purported to say in para. 8 of 
hig judgment. A perusal of the pleadings would clearly show that the will 
was, all along, being denied and disputed by the defendants, and the view of 
the learned District Judge on that point was not warranted by the record. 

The Jearned Judge then proceeded to make the following observations with 
regard to the burden of proof of a will: 

“Obviously, therefore, once the execution of the will is not disputed by the opposite side, 
és happened in this case, the burden would shift on the respondents themselves to prove their 
allegations that the testator was not in a fit mental condition to execute the will and was 
mentally incapable. It is an established law that the capacity of the testator is to be acce- 
pted as a rule, once the execution of the will is proved, while want of capacity is an exception, 
which must be proved by the party who challenges the will. Reference to this position of 
law was made in the old decision of Anandibat v. Harlal', which was referred to by the learned 
Judge himself. It was further observed in this decision that the natural presumption in 
favour of the validity of the will, after its execution is admitted or proved, will be negatived 
only if there are circumstances to create a suspicion of falsity or fraud against the will, in which 
case alone, the burden of evidence shifts on the party setting up the will itself. In the present 
case, there was no such evidence led by the Defendants to prove their allegations about the 
will being fraudulently secured from deceased Bondku,” 

Mr. Nandedkar strongly criticised the aforesaid observations of the learned 
District Judge by saying that they did not reproduce or represent the esta- 
plished law but were directly contrary to all the principles of proving a will. 
Mr. Deopujeri was trying to support that reasoning and was saying at one 
stage that there were authorities in support of the view, but did not show any 
such authority. 

The observation that the capacity of the testator is to be accepted as a rule 
and want of capacity is an exception was made by Mr. Ismay, Judicial Com- 
missioner, in Anandibai’s case not as a general observation with regard to the 
established law, but it was qualified by restricting it to cases for a probate in 
non-contentious eases. Then he had ‘referred to the question whether there 
were circumstances which would negative such a natural presumption and 


Belk, eves 1 (1901-1904) 15 O.P.L.R. 1; 


1966.] BANGU VITHOBA V. RAMBHA DINA (4.c.3.}—L. M. Paranjpe J. 563 


create a suspicion. The observations made in that case for the facts of that case 
and on the basis of the findings of fact which he was accepting for his decision 
cannot be treated as an expression of the position of law applicable to all 
cases. The principles of burden of proof with regard to wills have been ex- 
pressed in several well known authorities including Barry v. Builin®; Tyrrell 
v. Painton®; Boyse v. Rossborough* and Craig v. Lamoureuz®. Applying the 
principles laid down in these cases, their Lordships of the Privy Council have 
made the following observations in Gomtibat v. Kanchheddal®; 


“the onus probandi to establish a will lies on the person who propounds it. This onus 
is in general discharged by proof of capacity, and the fact of execution, from which the know- 
ledge and the assent to ite contents by the testator will be assumed. But where a will is pre- 
pared and executed under circumstances which excite the suspicion of the Court, it is for those 
who propound the will to remove such suspicion, and to prove affirmatively that the testator 
knew and approved of the contents of the will. 

Where once it is proved that a will has been executed with due solemnities by a person 
of competent understanding and apparently a free agent, that is, when the propounder of the 
will has discharged the onus, the burden of proving that it was executed under undue influence 
is on the party who alleges it.” 

Their Lordships of the Supreme Court have also considered the question of 
burden of proof of a will in H. Venkatachala v. B. N. Thimmajanma™ and 
have observed (p. 45): 


“...The party propounding a will or otherwise making a claim under a will is no doubt 
seeking to prove a document and, in deciding how it is to be proved, we must inevitably refer 
to the statutory provisions which govern the proof of documents.” 


Then after considering ss. 67, 68, 45 and 47 of the Evidence Act and ss, 59 
and 53 of the Indian Succession Act, their Lordships proceeded to observe 
(p. 451) : 

“Thus the question as to whether the will set up by the propounder is proved to be 
the last will of the testator has to be decided in the light of these provisions....It would prima 
facie be true to say that the will has to be proved like any other document except as to the 
special requirements of attestation prescribed by S. 63 of the Indian Succession Act. Asin 
the case of proof of other documents so in the case of proof of wills, it would be idle to expect 
proof with mathematical certainty. The test to be applied would be the usual test of the 
satisfaction of the prudent mind in such matters. 

However, there is one important feature which distinguishes will from other documents. 
Unlike other documents the will speaks from the death of the testator, and so, when it is pro- 
pounded or produced before a Court, the testator who has already departed the world cannot 
gay whether it is his will or not; and this aspect naturally introduces an element of solemnity 
in the decision of the question as to whether the document propounded is proved to be the 
last will and testament of the departed testator. Even so, in dealing with the proof of wills 
the Court will start on the same inquiry as in the case of the proof of documents. The pro- 
pounder would be called upon to show by satisfactory evidence that the will was signed by 
the testator, that the testator at the relevant time was in a sound and disposing state of 
mind, that he understood the nature and effect of the dispositions and put his signature to 
the document of his own free will, Ordinarily when the evidence adduced in support of the 
will is disinterested, satisfactory and sufficient to prove the sound and disposing state of the 
testator’s mind and his signature as required by law, Courts would be justified in making a 
finding in favour of the propounder. In other words, the onus on the propounder can be 
‘taken to be discharged on proof of the essential facts just indicated.” 

In the face of the aforesaid observations, it is not at all possible to subscribe 
to the erroneous view of the learned District Judge with regard to the burden 
of proof of will. f 
The learned District Judge them went on to-say that the will being a regis- 
tered document, executed 30 years before his death, the testator would have 
2 (1838) 12 E.R. 1089, s.e. 2 M.P.C. 480. 5 [1920] A.C. 349. 


3 [1894] P, 151. 6 (1949): 52 Bom. L,R. 5, P.C. 
4 (1856) 6 H.L.O. 2. 7 [1959] ALR. S.C. 443. 
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naturally taken some action to revoke it if there was any fraud or suspicion in 
securing the will, but he had not taken any such steps and, therefore, these 
were the circumstances which would support the testator’s capacity and the 
validity of the will instead of creating any suspicion. If the fraud was not 
known. to the testator during his lifetime, or if he did not suspect any fraud, 
or if it was brought about by exercise of coercion and under influence ‘which 
continued upto his death, there would be no question of his taking any such 
action. The mere fact that he took no action for revoking the will subsequent- 
ly would not project that inaction upon the date of the will, to create evid- 
euce of his capacity to make a valid or of the validity of the will. What the 
propounder of the will has to prove is that on the day the will was executed 
the testator was a capable, free agent and the will was valid. What the tes- 
tator subsequently did or did not do after 30 years would not, by itself, be an 
indication of the capacity to execute the will or of the validity of the will. 


The trial Judge had declined to act under s. 90 of the Evidence Act also 
on the ground that Bondkn had survived for more than 30 years though the 
will had purported to recite that he was executing it because of an apprehen- 
sion of death. From that very circumstance, the learned District Judge went 
on to say that no fraud or coercion had brought about the will and the will 
must have been executed with his full consent. It is indeed difficult to see 
how the conclusion follows from this premise. I am not intending to interfere 
with the finding of fact, or the discretion of the District Judge but I am 
making these comments because it is on these grounds that the learned Dis- 
trict Judge has proceeded to apply the presumption under s. 90 of the Evid- 
ence Act and I am only indicating that his reasons for doing it were not justi- 
fied. The learned District Judge then came to the conclusion that no burden 
lay on the plaintiff, and the defendants not having rebutted the will, it re- 
mained proved. The observations with regard to burden of proof which I have 
quoted above will clearly show that this view of the learned Judge was wrong. 


Section 90 of the Evidence Act lays down that where a document purport- 
ing to be thirty years old is produced from any custody which the Court con- 
siders proper, the Court may presume that the signature and every other part 
of such document which purports to be in the handwriting of any particular 
person is in that person’s handwriting, and, in the case of a document exe- 
cuted or attested, that it was duly executed and attested by the person by 
whom it purports to be executed and attested. Section 4 of the Evidence Act 
explains what the expression ‘‘may presume’’ means, by saying that the Court 
may either regard such fact as proved, unless and until it is disproved, or may 
eall for proof of it. Thus, the trial Court has a discretion either to presume 
a fact or to call for proof of it. A reference to the trial Court’s record would 
show that the learned trial Judge had not proceeded to presume the facts as 
per s. 90 but had called for proof of these facts by framing issue No. 1. As 
I have stated earlier, the learned trial Judge had given detailed reasons in 
para. 7 of his judgment for exercising his discretion by not presuming the 
fact but by calling for proof for it as he was entitled to do. The learned Dis- 
trict Judge however purported to interfere with the discretion of the learned 
trial Judge in this matter and made the following observations: 

“thero was no question of suspicion because the will was a registered document and was 
not challenged by the testator himself although he lived for thirty years more. There was 
thus no reason for the lower Court to refuse drawing a presumption under section 90 in favour 
of the will, which if done, there waa obviously no necessity for the Plaintiff, either to prove ita 
execution or even to prove the capacity of the testator...... 

For all these reasons, therefore, it must be held that the lower Court was wrong in re- 
jeoting the will as a document not duly proved. In my opinion, the registered will (exhibit 
P-1) was an ancient document, beyond any suspicion, and therefore, its genuineness should 
have been presumed under section 90, withont calling upon the Plaintiff to lead any addi- 
tional evidence.” = 7O00 20O a: 
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In making these observations, the learned District Judge had virtually sub- 
stituted the expression ‘‘shall presume’’ as defined in the latter part of s. 4 
of the Evidence Act in place of the expression ‘‘may presume’’ which finds 
place ins. 90. That was not permissible. It is settled law that when the trial 
Court has exercised its discretion, the appellate Court ought not to interfere 
with the discretion unless it appeared from the record that the discretion was 
exercised arbitrarily, injudiciously or capriciously. The learned District 
Judge was aware of this position and had referred to the case of Vatdyanatha- 
swamy Iyer v. Natesa Malavarayan® which laid down that an appellate Court 
will not interfere with the discretion of the lower Court in the matter of rais- 
ing the presumption of genuineness in respect of an old document, if the 
reasons given are not prima facie unsound. The learned District Judge took 
the view that the reasons given by the learned trial Judge were prima facte 
unsound and therefore he was justified in interfering with the discretion. As 
I have shown above, the reasons given by the learned trial Judge were not 
unsound even prima facie, and actually it was the District Judge’s reasoning 
in this connection which is prima facie unsound as he has misunderstood 
the nature of onus of proof and has drawn inferences which were not warran- 
ted by the premises. Consequently, the learned District Judge was in error 
in interfering with the judicial discretion exercised by the trial Court in this 
matter and in proceeding to act upon the registered will under the provisions 
of s. 90 of the Evidence Act. Even if it were to be assumed that the learned 
trial Judge gid not exercise a proper judicial discretion the following obser- 
vations of the Allahabad High Court in Mt. Gomti v. Meghraj Singh® appear 
to have been lost sight of by the learned District Judge: Í 

“The raising or not of a presumption under s, 90 as to the genuineness of a document is 
a matter for judicial discretion; and the Court must apply its mind in each case to the question 
whother it is a proper case to raise such presumption. 

When the lower Court does not exercise a proper judicial discretion, in raising the pre- 

sumption of the genuineness of a document, ordinarily it is not proper for the appellate Court 
to overrulo the discretion of the trial Court; but where it is constrained to do so the party producing 
the document should be given an opportunity of supporting the presumption.” 
If the learned District Judge thought that the discretion was not properly 
exercised, he should have remanded the case to the trial’ Court and should 
have given a proper opportunity to the plaintiff to support the presumption 
by leading evidence which would have been available. i 

I would make it clear that I am not proceeding to interfere with the dis- 
eretion of the learned District Judge in the matter of applicability of s. 90. 
What I am pointing out is that the learned District Judge had committed an 
error of law in interfering with the discretion of the trial Court and I am 
only setting right that error without meaning or intending to substitute my 
diseretion for that of the learned District Judge. I think it is necessary to 
make this clear, lest I should myself have committed the same error for which 
I am commenting on the learned appellate Judge. I am not interfering with 
his discretion in the matter, but I am only showing the illegality of his inter- 
fering with the trial Court’s discretion. 

I would now consider the matter on the assumption that the learned District 
Judge was right in exercising the discretion in the manner in which he did. 
He had relied on the Privy Council decision in Munnalal v. Kashibai.1° In 
that decision, their Lordships had made the. following observations (p. 282): 

“but, in the absence of any evidence as to the state of the testetor’s mind, proof.that 
he had executed a will rational in character in the presence of witnesses must lead to a pre- 
sumption that he was of sound mind, and understood what he was about. This presumption 
can be justified under the express provisions of s, 90 [of the Evidence Act, if the will.is more 
than 30 years old], since a will cannot be said to be ‘duly’ executed by a person who was not 


8 (1922) 69 I.C. 289. |... 10 (1946) 149 Bom, L.R. 281,.P.G. 8.. 
9 [1033] ALR, AN. 443,- ` > [1947] Nag. 106, 
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competent to oxocute it; and [this] presumption can be fortified under the more general provi- 
sions of 8.114, since it is likely that a man who performs a solemn and rational act in the pre- 
sence of witnesses is sane and understands what he is about.” 

Before I discuss the matter further, I would like to point out that the learn- 
ed Judge has lost sight of the fact that a case decides its own facts and the 
decision therein ought not to be extended unless it purports to lay down a 
general rule. The following dictum of Earl of Halsbury L.C. in the House of 
Lords decision in Quinn v. Leathem' would pertinently apply: 

“Now, before discussing the case of Allen v. Flood'* and what was decided therein’ 
there are two observations of a general character which I wish to make, and one is to repeat 
what I have very often said before, that every judgment must be read as applicable to the 
particular facts proved, or assumed’ to be proved, since the generality of the expressions which 
may be found there are not intended to be expositions of the whole law, but governed and quali- 
fled by the particular facts of the case in which such expressions are to be found, The other is 
that a case is only an authority for what it actually decides, I entirely deny that it can be 
quoted for a proposition that may seem to follow logically from it, Such a mode of reasoning 
assumes that the law is necessarily a logical code, whereas every lawyer must acknowledge that 
the law is not always logical at all.” 

Accordingly, a reference to the facts of the case relied upon by the learned 
Judge would show that their Lordships had purported to decide only the 
facts of that case and drawn the presumption under s. 90 because of the cir- 
cumstances established therein. In that case, a certain field property was held 
by one Bahadur Singh. He executed a will with regard to that property on 
March 30, 1890 and he died on April 13, 1890. On his death, his daughter 
Jankibai entered into possession of the property and applied to the revenue 
authorities for substitution of her name in respect of that property on the 
ground that her father; who was in possession of the property, had executed a 
will in her favour under which she was in possession. The contesting oppo- 
nent Balwant. Singh opposed the application on the ground that the right of 
maintenance possessed by Bahadur Singh did not pass to his daughter. The 
revenue authorities held that Jankibai was not: entitled to be entered as a pro- 
prietor on the muafi register but: acceded to Jankibai’s request that she should 
be entered as occupier in the jamabandis in‘liew of Bahadur. Accordingly, 
her name, and after her, her son’s name’ were recorded. Though she had fail- 
ed to satisfy the revenue authorities as to her title they accepted the fact that 
she was in possession and entered her name as the occupier. There was no- 
thing to show that she ever withdrew her claim to title under the will of 
Bahadur and that claim was plainly adverse to the title of Balwant. This 
Balwant had not challenged her claim in a civil suit and Jankibai, as also her 
successors, remained in possession of the property for some forty years prior 
to the institution of the suit on October 28, 1931. It was under all these cir- 
cumstances that their Lordships of the Privy Council proceeded to presume 
under s. 90 that the document which had come from proper custody and was 
more than forty-one years old at the date of the suit, should be accepted 
under colour of s. 90. Such a view was natural because despite the death of 
the last male holder Bahadur, his daughter Jankibai was allowed, even by the 
contesting claimant of the property, to remain in possession for over forty 
years. Under these circumstances, their Lordships thought that the document 
must have been genuine, or else it would have been challenged in a proper 
Court. The facts of the present case however are very much different. The 
will was no doubt more than thirty years old, but the plaintiff Rambha and 
her husband were, on her own admission, managing the property on behalf of 
Bondku almost from the time of the will, if not before it, and they were dis- 
possessed shortly after the death of Bondku by persons who were claiming to 
be entitled to inherit Bondku. The learned District Judge seems to have been 
greatly impressed by the mere fact that the will was a registered document, 


11 [1901] A.C, 495, at p. 506, 12 [1898] A.C, 1. 
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but the mere fact of registration is not incompatible with the document having 
been brought about under cireumstances which were open to challenge. More- 
over, their Lordships had also purported to use the general presumption under 
s. 114 for supporting their view that the presumption could arise about the 
testamentary capacity of the testator. In view of the distinguishing facts of 
that case, it would not be correct to say that the presumption under s. 90 
could arise in this case, particularly when no material was brought on record 
to show that the witnesses were not examined because they were not or could 
not be available. 

Mr. Deopujari was wanting to rely on some other decisions in support of the 
reasoning of the learned District Judge that the presumption under s. 90 
should be extended not only to the execution and attestation of the document 
but also to the existence of the testamentary capacity of Bondkn. In Kotayya 
v. Vardhamma'? the two Courts below had exercised their discretion in favour 
of the propounder of the will and the High Court only upheld that. That 
was not a case where the appellate Judge had interfered with the discretion of 
the trial Conrt. When I have held that the District Judge had committed a 
legal error in interfering with the discretion of the trial Judge, it is not at all 
necessary to consider whether the presumption under s. 90 could or could not 
extend to the testamentary capacity of the executant of the will. In Badri 
Prasad Singh v. Anpurna Kwar'4+ also the High Court had upheld the discre- 
tion of the Subordinate Judge in applying the presumption under s. 90. In 
Mahendra Nath v. Netat Charan'® a presumption under s. 90 was applied. 
There the will was executed more than 70 years before the question arose for 
' decision. On a scrutiny of the will, their Lordships found that there were 
no suspicious circumstances. As I have shown, the facts in the present case 
are distinguishable. Moreover, that decision will not be of help in view of 
the fact that the learned Ditrict Judge had erred in interfering with the judi- 
cial discretion of the trial Judge. 

I was taken through the pleadings by the learned advocates for the parties 
and I was surprised to find that the plaintiff had not even alleged, much less 
proved, that the will in question was duly attested or was the last will of the 
testator. While not disputing that in a case based upon a will, the propounder 
or the plaintiff must plead that the document was properly executed and duly 
attested and was the last will of the testator, Mr. Deopujari was submitting 
that the omission to plead attestation of the will and the fact that this was 
the last will of the testator should not prejudice the plaintiff’s case and it 
should be presumed that the plaintiff went to trial on the basis that the will 
was attested and was the last will of the testator. He was laying stress on 
the fact that the defendants had not denied these facts. That argument assum- 
ed that the defendant is required to deny facts which are not pleaded by the 
plaintiff, but that would obviously not be the correct position. If the plaintiff 
chooses not to plead certain material aspects of the case, it is no part of the 
duty of the defendant to make denials about points which have never been raised 
by the plaintiff in his case. Consequently, the plaintiff cannot seek umbrage 
behind the omission of the defendants to deny facts which were not pleaded 
and she cannot urge that certain pleadings should be attributed to her because 
the defendants had not denied them. The question of presumption even 
under s. 90 would arise only with respect to a case set up by the plaintiff and 
not with respect to a case which was never pleaded by the plaintiff. The 
plaintiff not having pleaded that the will was duly attested, there will be no 
question of presuming attestation under s. 90 of the Indian Evidence Act even 
if that section were applicable. Even if it were to be assumed that the pre- 
sumption under s. 90 could be made and the valid attestation of the will 
could be upheld, though not pleaded by the plaintiff, there was no warrant 
for the suggestion that the presumption should also extend to the will in ques- 

13 [1930] A.I.R. Mad. 744, 15 [1944] A.I.R, Cal. 241. Sas 
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tion being the last will of the testator. The mere fact that it was a register- 
ed document would not contra-indicate its cancellation at a subsequent date 
or the making of another will at a-later date, particularly when the testator 
lived for more than thirty years after the will. ‘It appears that on the date 
of the will, Bondku had ‘only four daughters. Even if he had chosen to be- 
queath his property to two of his daughters in the year 1926, the possibility, 
of his changing his mind and bequeathing some property to the other daugh- 
ters or their children at a later ‘period cannot be negatived. Thus, the essen- 
tial basis for a suit based on a will that it was the last will of the testator was 
neither pleaded nor proved and therefore the plaintiff’s suit based on the will 
was bound to fail on that ground, even if she was entitled to succeéd on the 
other grounds. 

It would be clear from the foregoing discussion that the learned District 
Judge was in error in putting the burden of proof wrongly on the other side 
and in proceeding to interfere with the judicial discretion of the trial Court 
by misapprehending the pleadings of the defendants and by raising ¢onclu- 
sions which were not warranted by the premises. His conclusions were entire- 
ly erroneous and illegal and cannot -be affirmed. ‘The plaintiff’s claim based 
on the will must, therefore, stand rejected. 

However, even Mr. Nandedkar did not’ dispute that the plaintiff as one ọf 
the daughters of Bondku was entitled to a one-third share in Bondku’s property 
because the fourth daughter Kewna is now already dead without any issues or 
heirs. Consequently, the appellate decree will have to be set aside and the trial 
Court’s decree will have to be restored. 

In the result, the appeal is allowed with costs, the judgment and decree by 
the appellate Court ' are set aside and the decree given by the trial Court is 


restored. ; Appeal allowed. 


Bofors Mr Justice Wagle: 
THE STATE OF BOMBAY .v. HUSSEIN KASIM KANHEKAR.* 


Bombay Civil Servtoes (Classification,. Control and Appeal) Rules. Rule 55—-Oral inquiry 
whether necessary under r. §56—Action to be taken against officer depending solely upon oral 
evidence Whether in such case oral inquiry obligatory. 


Under r, 56 of the Bombay Civil Services (Classification, Control aid. Appeal) Rules 
an oral inquiry is not always necessary, nor is it obligatory, but. facts of each case have 
to be considered to see whether an oral inquiry is necessary. If the State relied only upon 
documents and nothing else and if no oral inquiry is demanded, then an inference can be 
raised that no oral inquiry was obligatory. But if the action to be taken against.an 
officer is to depend solely upon oral testimony, without reference to any document, then 
it follows that the inquiry is itself an oral inquiry and there is no need for the charge-sheeted 

_ officer to desire an inquiry. If without oral evidence a finding cannot be given, then the 
oral inquiry must necegsarily be held before a finding can be given aa the officer. 
_. State v, Nurul Latift, referred to. ; 


Tue facts are stated in fhe judgment. 


M. A. Rane, Assistant Government Pleader; “for the appellants. 
'KE. J. Abhyankár with J: A: Bar dey, for the réspondent. 


Wacım J. This isan appeal by the State against the appellate order con- 
firming the order passed by the trial Court which has set aside the order 
dated June 28, 1951, passed by the. Special Superintendent, Land Records, 

*Decided, December 14, 1966. Second passed by 8. G. Mandlik, Civil Judge, Senior 
Appeal No, 858 of 1961, against the decision Division, at Ratnagiri, in Regular Civil Suit 

3 G. Oke, District, Judge ‘at Ratnagiri,in No. 18 of 1958; ` 
Appeal No, 11 of 1959, confirming the decree 1 (1965) 6g Bom. L.R: 50, S.C. 
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Ratnagiri, removing the plaintiff from the post of a temporary Cadestral 
Surveyor, Khot Survey Department, Ratnagiri, as it was alleged to be null and 
void and inoperative. The declaration given by the trial Court that the plain- 
tiff continued to be in service, is also confirmed by the appellate Court. The 
facts of this case are as follows: 

The plaintiff-respondent was appointed as a temporary Cadestral Surveyor 
on February 15, 1947, and he continued as such till June 28, 1951, on which 
date he was removed from service. On February 12, 1950, complaints were 
received against the plaintiff from the villagers of Vaghrat that the plaintiff 
was corrupt and used to accept food ete. without paying for the same and he 
also used to demand money as illegal gratification from them. Upon investi- 
gation being made, the plaintiff was suspended on January 4, 1951. By a 
notice dated February 6, 1951, (exh. 34), he was directed to appear before 
‘the Special Superintendent, Land Records, who was to record his statement in 
regard to the complaints received against the plaintiff. On February 20, 1951, 
the Special Superintendent, Land Records, examined certain witnesses in the 
presence of the plaintiff, and the plaintiff cross-examined them. Thereafter, 
on February 21, 1951, the Officer in charge went to the village and recorded 
‘the statements of three more witnesses, but not in the presence of the plaintiff. 
On the next day i.e. February 22, 1951, a charge-sheet (exh. 54) was sub- 
mitted, and it was served on the plaintiff. Five charges were framed against 
the plaintiff and he was asked to show cause why action should not be taken 
against him. Tle was also asked to state whether he wanted an oral inquiry. 

On March 3, 1951, the plaintiff submitted his written statement (exh. 45) 
in’ which he gave explanations in regard to the various charges while deny- 
ing all of them. Finally, however, he stated that he had nothing more to say 
orally in this matter. It appears from the record that a show cause notice was 
served on the plaintiff—exh. 55 dated May 22, 1951—to which a report made 
by the Special Superintendent, Land Records, on Charges Nos. 4 and 5 proved 
‘against the plaintiff, was annexed. The plaintiff was asked to show cause why 
‘his services should not be dispensed with for misbehaviour. By exh. 47 dated 
May 31, 1951, the plaintiff asked for time to put in the written statement as 
he wanted to inspect certain documents. Eight days’ time was given to the 
plaintiff, and he filed his written statement on June 6, 1951. Thereafter, by 
the order dated June 28, 1951, the plaintiff was removed from service. The 
appeal filed by the plaintiff was dismissed. The plaintiff then filed the pre- 
sent suit on March 4, 1958. 

The plaintiff’s contention is that no inquiry was, in fact, held against him, 
that he was given no sufficient opportunity to cross-examine the witnesses and 
that, therefore, the order passed removing him from service is bad and should 
be set aside. The Government denied these contentions. It was the State’s 
defence that those witnesses who were examined on February 20, 1951 were, 
in fact, cross-examined by the plaintiff. It could not, therefore, be said that 
no opportunity to cross-examine the witnesses was given to the plaintiff. 
After the charge-shect was supplied, no oral inquiry was held because the 
plaintiff in his reply to the show cause notice did not desire an oral inqui 
in the matter. The officer holding the inqniry had the right not to hold the 
inquiry if the officer who was charge-sheeted did not demand such an oral 
inquiry: It was further the contention of the State that all the formalities 
required under Rule 55 in regard to the submission of the charge-sheet, re- 
cording of the finding and the final show cause notice were properly gone 
through by the Inquiry Officer. There was, therefore, according to the State, 
no substance in the suit. 

The trial Court decreed the suit of the plaintiff by holding that the depart- 
mental inquiry held by the Special Superintendent,. Land Records, was in 
violation of the rules, that the plaintiff was not supplied with the grounds of 
the charge and the statement of allegations and that no sufficient opportunity 
was given to the plaintif io cross-examine the witnesses whose statements were 
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relied upon to substantiate the charge against him.’ It may be noticed here 
that, before the trial Court, the only oral evidence was that of the plaintiff; 
none was examined on behalf of the State. The State went in appeal and the 
appellate Court also confirmed the findings of the trial Court and dismissed 
the appeal. The State has, therefore, come in second appeal to this Court. 


The point urged by Mr. Rane appearing on behalf of the State was that an 
oral inquiry was not obligatory under the rules which were in operation at 
the time action was taken against the plaintiff. The rule which was operative 
at the time was Rule 55. Rule 55 of the Bombay Civil Services (Classification, 
Control and Appeal) Rules, according to Mr. Rane, called for an oral inquiry 
if the charge-sheeted officer so desired or if the authority concerned so direc- 
ted. The relevant part of the rule reads as follows: 

‘*.,.The grounds on which it is proposed to take action shall be reduced to the form of a 
definite charge or charges, which shall be communicated to the person charged together 
with a statement of the allegations on which each charge is based and of any other circum- 
stances which it is proposed to take into consideration in passing orders-on the case. He shall 
be required, within a reasonable time, to put in a written statement of his defence and to state 
whether he desires to be heard in person, If he so desires or if the authority concerned so 
directs, an oral inquiry shall be held,” 

Mr. Rane’s interpretation of this part of the rule was that unless the charge- 
sheeted officer demanded an inquiry or the inquiring authority directed an 
oral inquiry, no such inquiry was necessary. 

Mr. Rane relied upon a decision of the Supreme Court in The State v. 
Nurul Latif’ in support of this contention. Their Lordships were considering 
the ease of an officer against whom the State proposed to rely on documentary 
evidence, whereas the officer desired to examine medical officers in support of 
his contention. The contention of the State against the Officer was that the 
officer had, in wilful disobedience of the orders passed, refused to submit him- 
self to a medical examination. The contention of Nural Latif was that he was 
too ill to attend and appear before the Medical Board. There was 
no doubt in this case that the officer did not attend for medical examination 
before the Board on the dates on which he was asked to attend. The Govern- 
ment, therefore, chose to rely only. upon documentary evidence showing that 
the officer was asked to attend and that he did not attend. These facts were 
not disputed. By his written statement, the officer had, however, taken up a 
contention that no blame could attach to him by reason of his inability to 
appear before the Board for the reason that he was too ill at that time. He 
had also expressed a desire before the inquiry officer that he wanted to exa- 
mine doctors in support of his contention. It appears that, during the sub- 
sequent conduct of the proceedings before the inquiry officer, Nural Latiff was 
not allowed to examine the doctors, and in the suit and in the appeal before 
the Supreme Court the point raised was whether it could be urged by the 
charge-sheeted Officer that he was not given sufficient opportunity to meet the 
ease made out by the State on the ground that an oral inquiry was not held 
or that the charge-sheeted officer was not allowed to examine his witnesses. 
Their Lordships construed the rule and held as follows: 

“Rule 55 of the Civil Services (Classification, Control and Appeal) Rules makes it obli- 
gatory on the Enquiry Officer to hold an oral enquiry and give the charge-sheoted officer a 
chance to examine hig witnesses if the authority concerned so.directs or if the charge-sheeted 
officer so desires. Therefore, failure by the Enquiry Officer to hold an oral enquiry if the 
charge-sheeted officer so desires amounts to a failure to give a reasonable opportunity to the 
officer within the meaning of art, 311 of the Constitution of India”. 

Their Lordships further held that an inquiry held without examining the wit- 
nesses whom the charge-sheeted officer desired to examine amounts to a failure 
by the enquiry officer to hold an oral inquiry. 


1 (1985) 68 Bom. L.R. 50, 8.C. 
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Relying on these observations of the Supreme Court, Mr. Rane urged that 
an oral inquiry is not obligatory and that it has to be held only if the charge- 
sheeted officer demands it or the officer holding the inquiry so directs. 
Mr. Rane then referred to exh. 45 dated March 3, 1951, the written 
statement of this plaintiff in the inquiry proceedings, upon the charge- 
sheet, exh. 54, being served upon him. In this written statement, after 
denying the various charges, the charge-sheeted officer states that he has to 
say nothing orally. Upon this statement the entire argument of Mr. Rane is ' 
based that the charge-sheeted officer did not demand an oral inquiry. It is 
true that this interpretation is a possible interpretation upon the statement 
made by the plaintiff in his written statement, exh. 45. Relying upon this 
statement and the observations of the Supreme Court, Mr. Rane urged that 
it cannot now: lie in the mouth of the plaintiff to’ contend that the final order 
was bad as no inquiry was held. If no inquiry is obligatory and the circum- 
stances in which an inquiry is to be held do not exist, then the order passed 
without holding an oral inquiry but upon the materials in respect of which 
sufficient opportunity was given to the plaintiff to meet them is, according to 
Mr. Rane, a good order. 

Mr. Abhyankar’s contention, however, was that this argument begs the ques- 
tion that there was any inquiry at all. It was urged before the trial Court 
and also the appellate Court that there was, in fact, no inquiry and that no 
sufficient opportunity was given to the plaintiff to meet the charges against 
him. What was urged by Mr. Abhyankar was that the charge-shect, exh. 54, 
did not contain the necessary material which is required to be submitted along 
with the charge-sheet under Rule 55 of the Civil Services (Classification, Con- 
trol and Appeal) Rules. What is required under that rule is that the charge- 
sheet must contain the grounds on which it is proposed to take action, and 
the same has to be communicated to the person charged together with a state- 
ment of the allegations on which each charge is based and of any other cir- 
cumstances which it is proposed to take into consideration in passing orders 
in the case. Exhibit 54 is the charge-sheet. Mr. Rane concedes that, in res- 
pect of charges Nos. 1, 2 and 3, the “findings were not adverse to the plaintiff. 
Action was taken against him on adverse findings being given by the inquiry 
officer on charges Nos. 4 and 5. Those charges read as follows: 


“Charge No.4:—You were taking one egg free of cost from each of the houses in Bho- 
vadwadi or its price of one anna for about 8 to 10 days. You were also obtaining vegetables 
through your mazdoors from the fields without permission and without payment of its price 
to the owner. 

Charge No.5 :—You were taking one seer of rice per house from the villagers of Bho- 
vadwadi for your food and also you took one maund of rice from them without paying anything 
to them,” 

My. Abhyankar’s contention is that this charge-sheet dies not satisfy the re- 
quirements of Rule 55, as it merely states the ground but is not accompanied 
by the statement of allegations upon which each charge is based. There is no 
doubt in regard to this contention that nothing else accompanied the charge- 
sheet, exh. 54, although, according to the State, a number of statements were 
recorded on February 20, 1951, upon which the action was subsequently taken 
against the plaintiff. Mr. Abhyankar’s contention, therefore, is that nothing 
having accompanied the charge-sheet except the bare grounds upon which it 
.was intended to take action, there could be no reasonable opportunity to the 
plaintiff to meet these charges under any circumstances. The fact, therefore, 
that the plaintiff stated that he had nothing to say orally would not validate 
something which was invalid from the start. If no proper charge was sub- 
mitted, the subsequent proceedings would not be valid. It was, therefore, 
urged by Mr. Abhyankar ihat there being no inquiry at all upon a charge- 
sheet which was not property framed, the whole proceedings were bad and neces- 
sarily the order ought to be set aside. 

Mr. Rane, however, urged that, in the instant case, the facts that had taken 
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place before the framing of the charge have also to be taken into account. On 
February 20, 1951, several witnesses were examined in the presence of the 
plaintiff, and the plaintiff also cross-examined them. Since these facts were 
known to the plaintiff and the plaintiff was given a reasonable opportunity to 
cross-examine the witnesses who gave evidence against him, there was no 
breach of the rule in not supplying the plaintiff with a copy of the statement 
upon which reliance was to be placed along with the grounds in the charge- 
sheet. What was urged was that the whole proceeding and the inquiry were 
one and that the evidence of the witmesses who were examined on oath on 
February 20, 1951, formed as much a part of the inquiry as their eross- 
examination by the plaintiff. It was then open to the plaintiff to state that, 
in spite of the previous background, ha desired an oral inquiry, so that he 
could cross-examine these witnesses further. Since the plaintiff did not de- 
mand such oral inquiry, the officer was well within his rights in proceeding to 
give his findings and thereafter in issuing the show. cate notice, after which 
the final order was passed. ; 

The point ‘that arises in this case is whether there was any inquiry 
at all, and upon the facts of this case I am of the -opinion that both the 
Courts below were justified in coming to the conclusion that there was no in- 
quiry, in fact, against the plaintiff. An inquiry as such starts after a charge- 
sheet is supplied to the charge-sheeted officer. It is true that an oral inquiry 
is not always necessary, nor is it obligatory as laid down by the Supreme 
Court in State of Bombay v. Nurul Latif. But still facts of each case 
have to be considered to see whether an oral inquiry is necessary. If the State 
relied only upon documents and nothing else and if no oral inquiry is de- 
manded, then necessarily an inference can be raised that no oral inquiry was 
obligatory. But if the action to be taken against an officer is to depend solely 
upon oral testimony without reference to any document, then it must neces- 
sarily follow that the inquiry is itself an oral inquiry and there is no need 
for the charge-sheeted officer to desire an inquiry. If without oral evidence a 
finding cannot be given, then the oral inquiry must necessarily be held before 
a finding can be given against the officer. In the instant case, from the re- 
cord it appears that the whole case against the plaintiff was upon the state- 
ments orally made by the witnesses. Nothing else was relied upon by the 
reporting officer or the officer who passed the final order. What the reporting 
officer found are annexed as the provisional findings to the show cause notice, 
exh. 55. From the reporting officer’s report which accompanies exh. 55, it is 
clear that he has solely depended upon the word of witnesses to hold that 
charges Nos. 4 and 5 were proved against the plaintiff. 

There was one more factor to be considered in regard to the opportunity 
given to the plaintiff to meet the charges made against him. From charges 
Nos. 4 and 5, it is clear that allegations were made against the plaintiff that 
he used to take one egg per day from each house and he also used to take 
one seer of rice every day from each house. In the several’ statements that 
were recorded, there is no reference either to eggs or to rice except in one 
statement, exh. 39, which was g joint statement made by several persons. 
Exhibit 39 which was signed also shows that this statement made by several 
persons was subjected to cross-examination, and questions and answers were 
also treated as part of this exhibit. There is nothing on record to show that 
each witness who signed exh. 39 was allowed to be cross-examined separately. 
In the absence of any such record, it appears as if all the persons who had 
gathered at one place and who had signed the first part of the statement, 
exh. 39, were simultaneously cross-examined by the plaintiff and the answers 
given by all or some of them were recorded -below exh. 39. This, in my opi- 
nion, is a high water mark regarding the opportunity of cross-examination. 

Mr. Abhyankar further urged that the opportunity to meet the case must 
also be a reasonable opportunity and that in this case there has been a com- 
plete lack of reasonable opportunity to the plaintiff to meet the charges against 
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him. Mr. Rane’s contention was that since the witnesses on whose statements 
reliance was placed were cross-examined when their statements were recorded 
before the charge, the opportunity given to the plaintiff was utilised by him. 
Mr. Abhyankar, however, contended that this was no opportunity at all 
given before the charge was framed. Before the charge was fram- 
ed, no indication could be had by the plaintiff as to what allega- 
tions were likely to be made against him, so that he could prepare himself to 
meet them and to elicit by cross-examination from the witnesses such facts as 
would support his case or disprove the- case of the State. From exh. 34 it 
appears that, in respect of the allegations made against the plaintiff he was 
asked to be present on February 20, 1951, when statements of persons having 
grievances against him were to be recorded: Exhibit 34 could not give any 
indication to the plaintiff as to whose statements were to be recorded and 
what those statements were going to be. In the absence of this knowledge re- 
garding the persons whose statements were to be recorded and what they were 
going to state, Mr. Abhyankar urged that the opportunity given to the plain- 
tiff was no opportunity at all. This ground appears to be a sound ground. 
Unless a person knows what some stated individual is going to state, there 
can be no real opportunity to him to elicit any answers. The witness would 
be sprung as a surprise, and what he would state would also be a matter of 
surprise. In point of fact, therefore, there is no substance in the contention 
that the cross-examination by the plaintiff made on February 20, 1951, proved 
that sufficient opportunity was given to the plaintiff to meet the charges 
against him, In fact, no charges were framed, and it cannot be urged that, 
to meet the charges which were not framed, sufficicnt opportunity was given 
to the plaintiff 

In this case, therefore, there is a complete lack of proper procedure for sup- 
porting the final order passed. 


Before parting with this case, I may also state that, on going through the 
report which: is annexed to the show cause notice, exh. 55, dated May 22, 1951, 
and the final order of removal, exh. 56, I find that the real matter is not con- 
sidered and extraneous matters have been taken into consideration by the two 
authorities. In fact, there is no finding recorded that it was proved against 
the plaintiff that he was receiving an egg per day from each house or that 
he was ‘receiving one anna in place of the egg from each house or that he was 
receiving one seer of rice from each house. No such findings are to be found 
either in the provisional findings accompaning exh. 53 or the final order, 
exh. 56. However, that is not a matter on which I am basing my decision. 


The evidence recorded in this case was only that of the plaintiff, and he 

stated that he did not inspect the documents because inspection was refused 
to him. He had also stated that the officer told him that he would be given 
an opportunity to cross-examine after the charge. He also stated further that 
he had told the Head Clerk that he required further oral inquiry after the 
charge, but that no further inquiry was held after the charge. This evid- 
ence given by the plaintiff was not controverted by any witness examined on 
behalf of the State. In the absence of any other evidence, these statements 
would stand, as they were not shaken in cross-examination. 
- Considering the facts, therefore, in this case and what had happened before 
and after the charge-sheet was served upon the plaintiff, I hold that there has 
been no proper inquiry as required by Rule 55. I also hold that there was 
no sufficient opportunity given to the plaintiff within the meaning of art. 
311(2) ‘before the order for his removal was passed. 

The appeal is, therefore, dismissed with costs. 

Appeal dismissed. 
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Before Mr. Justice Palekar. 


PANDHARINATH SONE SHINDE v. RAMJAN AIMAT MUSALMAN.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88B, 880, 2(6C) & (6A), 
32, 82Q—Land held by the owner or tenant as morigages in posseasion— Whether such land 
to be taken into account for purposes of equalisation under 8. 33B(5)(b)—‘‘Any person” in 
8. 880 whether includes morigages in possession. 


Under the Bombay Tenancy and Agricultural Lands Act, 1948, land held by the 
owner or the tenant as a mortgagee in possession cannot be taken into account in 
determining the total area in personal cultivation for the purpose of equalization under 
8, 33B(5)(b) of the Act, 

Under s.88C of the Bombay Tenancy and Agricultural Lands Act, 1948, the person 
described is the owner of the property, and not a mortgagee in possession, 

Madhav Vithoba v. Dhondudas' and Dahya Lala v. Rasul*, referred to, 


T. N. Walavatkar, for the applicant-tenant 
C. &. Jathar, for respondent No. 1. 


Paurkar J. This application under art. 227 of the Constitution arises out 
of proceedings under s. 33B of the Bombay Tenancy and Agricultural Lands 
Act, 1948. The petitioner is a tenant of Survey No. 191/1/1 admeasuring 
3 acres 34 gunthag in village Raver, District Jalgaon. Respondent No. 1 Ram- 
jan is the landlord. The landlord, who had no other lands, obtained an 
exemption certificate under s. 88C of the above Act and filed an application 
for possession on the ground of bona fide requirement under s. 38B. All the 
Courts below have held that the land was required by respondent No. 1 bonu 
fide for his personal cultivation. There was a difference, however, as to how 
much land should be given to the landlord. At the date of the ‘application, 
the petitioner had under his personal cultivation 6 acres and 24 gunthas in 
Survey No. 200/2. The question, therefore, was raised whether under 
s. 88B(5) of the Act, that land was to be taken into account for determining 
how much of the leased land the landlord was entitled to resume from the 
tenant. The Tenancy Awal Karkun was of.the view that for the purposes of 
that section, the other land held by the tenant in Survey No. 200/2 was not 
held by him either as an owner or a tenant, and, therefore, it could not be 
taken into consideration. The Deputy Collector in appeal differed from the 
view of the Tenancy Awal Karkun. He held that the land was in the per- 
sonal cultivation of the tenant and must, therefore, be taken into account. In 
revision, the Revenue Tribunal confirmed the view of the Deputy Collector, 
especially as the tenant had become the full owner of Survey No. 200/2 on or 
from February 5, 1964. Aggrieved by that decision, the petitioner-tenant has 
come to this Court under art. 227 of the Constitution of India. 

The application under s. 38B was filed by respondent No. 1 on March 16, 1962. 
It is no longer in dispute that the holding of the landlord and tenant as at 
the date of the application only must be taken into account. There is no dis- 
pute also that the petitioner-tenant was in actual possession for personal culti- 
vation of Survey No. 200/2 admeasuring 6 acres and 24 gunthas. The peti- 
tioner’s case was that this land had been transferred to him under a mortgage 
by conditional sale, whereas, respondent No. 1 contended that it was really a 
sale with a condition of repurchase. The issue as to the real nature of this 
transaction dated July 3, 1961, has not been determined by the Courts below. 
There is a very thin line between a transaction which could be deseribed as a 
mortgage by conditional sale, and, a sale with a condition of repurchase. Even 
SO, there is a real difference between the two types of transactions, because, 
one is a mortgage and the other is.a sale.. And, since, the Courts have not 
applied their mind to the real nature of the transaction as appearing from the 
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Application No, 1038 of 1964. 2 (1962) 65 Bom. L.R. 328, S.C. 
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document and the other circumstances in the case, the case will have to be re- 
manded for a finding on that issue. It is not disputed that if it is held that 
the transaction was really a sale, the petitioner would be holding the land for 
personal cultivation as an owner on the date of the application, in which case, 
it would have.to be taken into account for the purposes of s. 33B(5) (bd). 

But, what is the position if the Court comes to the conclusion that the tran- 
saction was a mortgage by conditional sale? Mr. Walawalkar, for the peti- 
tioner, contends that for the purpose of s. 8383B(5) (b), what is relevant is the 
holding of the landlord and the tenant which has some characteristic of per- 
manency and not the precarious character. of a holding of a mortgagee in 
possession. Mr. Walawalkar submits that a land held either by a landlord or 
a tenant as a mortgagee is held by him on an unstable tenure, because, as soon 
as the amount secured by the mortgage is paid by the owner of the property 
to the mortgagee, the land has to be reconveyed to the owner. In the present 
case itself, there was & period of three years which ended on June 3, 1964, that 
is, within a couple of years of the filing of the application. In fact, the period 
had come to a close during the pendency of these proceedings. On the other 
hand, in the general scheme of the Bombay Tenancy and Agricultural Lands 
Act, 1948, whereby, the tenants were constituted full owners of the property 
held by them on lease on a certain date, what was really intended by the Legis- 
lature was that, after the various remedies permitted to the landlord and 
tenant under the Act were exhausted, there should be, as far as possible, just 
one class of agriculturists, viz., owners in personal cultivation of lands. A 
large number of tenants became owners on April 1, 1957—others at some defer- 
red dates. Even the tenants of small landlords, known as certificated land- 
lords, were entitled to become owners if the landlords failed to resume posses- 
sion of the lands for personal cultivation under s. 33B. Therefore, according 
to Mr. Walawalkar, holding for personal cultivation within the contemplation 
of cl, (b) of sub-s. (5) of that section was equivalent to holding or being in 
possession of land as either owner or tenant. In this connection, Mr. Wala- 
walkar invited my attention to the definition of the expression ‘‘to hold land” 
in s. 2(6C) of the Act. To hold land as an owner or tenant means, for the 
purposes of cls. (2D) of s. 2, and ss. 32A, 32B and 63, to be lawfully in actual 
possession of land as 4n.owuer or tenant, as the case may be. Mr. Walawalkar 
admits that this definition does not refer to s. 33B, but, he contends that it 
could not possibly have some other meaning in the context of the Act. 

Section 33B(5)(b) reads'as follows :— i 

“The landlord shal] be entitled to terminate a tenanoy and take possession of the land 
leased but to the extent only of so much thereof as would result in both the landlord and the 
tenant holding thereafter in the total an equal area for personal cultivation—the area resumed 
or the area left with the tenant being a fragment, notwithstanding, and notwithstanding any- 
thing contained in section 31 of the Bombay Prevention of Fragmentation and Consolidation 
of Holdings Act, 1947,” 

This provision has been construed by this Court, and, it is now settled law 
that for the purposes of sub-cl. (b) of s. 33B(5) the land in the personal occu- 
pation of the landlord and the tenant is to be separately taken into considera- 
tion, and then the leased land should be’so distributed as to result in the 
landlord and the tenant having eventually, as far as possible, an equal area 
for personal cultivation. For example, if the landlord has two acres of bis 
ewn in his personal cultivation, and, his tenant has in his cultivation four 
acres of land of his own and four acres of the landlord as a tenant, then, the 
leased land will have to be divided between the landlord and the tenant in 
such a way that the landlord gets in all five acres and the tenant also gets 
five acres for personal ‘cultivation. In order’to give the landlord five acres, 
three acres out of the leased land will have to be given to the landlord and one 
acre will have to-remain with the tenant. an 

_ The question is whether all the lands held by the landlord and the tenant 
in their pergonal cultivation at the date of application should be taken into 
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this computation, or, just those lands which ate held as either owner or tenant. 
Mr. Jathar, for respondent No. 1, contends that even the mortgaged property 
in the possession of the landlord or the tenant must be. taken ‘into -consideration 
if it could be shown that on the date of-the application, the landlord or the 
tenant was in possession of that land for personal cultivation. It may ‘be 
that. the land held as a mortgagee may have a precarious -tenure, but that fact 
is not material. It has been held by this Court in Madhav shiva v. epnd: 
das,! that, - 


“In -deciding the area of the leased land to which a certificated landlord is entitled “under 
8. 33B (5)(6) of the Bombay Tenancy and Agricultural Lands Act, 1948, the Court should be 
guided by the circumstances prevailing at the time of the certificated landlord’s application 
for possession and not by the circumstances prevailing at the time of the final order”, ~ 
That implied that any acquisition made or loss suffered by the landlord or 
the tenant in respect of the total area of land after the date of application is 
of no consequence for deciding as to what area should go to the landlord from 
out of the leased property. Mr. Jathar emphasized, not the word “holding”? 
in the sub-clause referred to above, but, the words ‘‘personal cultivation”’ 
The landlord and the tenant should hold the land for personal cultivation. 
According to Mr. Jathar, holding in this context has no particular significance. 
It only means ‘‘to be in occupation of, or, to be in actual possession of”. ` In 
other words, according to Mr. Jathar, once it is shown that either the landlord 
or the tenant is in possession for personal cultivation of any land at the date 
of the application in whatever capacity, including the capacity of a mortgagee, 
that land will go into the computation. 

I think, both the points of view, which have been forcefully put before me 
by learned counsel have their distinct points, and, I must confess, that the 
question is not easy of solution. The question ultimately boils down to the 
intention of the Legislature in this respeet. Was it the intention of the Legis- 
lature that lands which are held on a tenure like that of a mortgage should 
be considered for computing the areas under s. 88B? That would require some 
investigation. 

Section 32,-which was introduced in the Act by Bombay Act No: XIII of 
1956, gave the tenant, for the first time, a very valuable right. It was pro- 
vided in that section that, on the first: day of April 1957, every tenant shall 
be deemed to have purchased from his landlord, free‘of all eneumbraiices üb: 
sisting thereon on the said day, the land held by hini asa tenant. It has béeu 
held by the Supreme Court in Daya Dala v.'` Rasul,? that, a tenant inducted 
by the mortgagee in possession is a person who lawfully cultivates the land 
belonging to another person and is, therefore, a deemed tenant of the land 
under s. 4 of the Act. It would, therefore, follow that the tenant of a land, 
though he might have been inducted by-a mortgagee in possession of the land 
will be deeemed to have purchased the land under s. 32 free from all’ encum- 
brances. Section 32Q makes provision’ with regard to the payment of encum- 
brances. It provides— 

‘{1) During an inquiry held under section 32G the Tribunal shall determine any eneum- 
brances lawfully subsisting on the land on the tiller’s day. 

(2) (a) If the total amount of the encumbrances ie less than the purchase price 80 
determined, 

(4) where the purchase price is paid in lump sum it shall be deducted from the purchase 
price and the balance paid to the former landlord ; 

(ti) where the purchase price is made payable in instalments, the Tribunal shall deduct 
such amount from such instalments towards the payment of the encumbrances :.:,” 
In other words, even a tenant of a mortgagee in possession is deemed to have 
purchased the land from the owner thereof, and, the encumbrances created by 
the owner are liable to be paid off out of the purchase price paid by the tenant 
under s. 32Q. It is important to note that when the tenant is deemed to pur- 
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chase the land, he does it free of all encumbrances subsisting on the land. 
That is one way how the mortgagee is excluded in the general scheme of the 
Act. Section 33B also, with which we.are now concerned, appears to exclude 
him. Section 33B has to be read in the context of s. 880. Section 88C deals 
with persons who are known as certificated landlords as defined in s. 33A. A 
certificated landlord means a person who holds a certificate issued to him 
under sub-s. (4) of s. 88C, and, it is only such a certificated landlord who can 
terminate the tenancy on the ground of bona fide personal cultivation under 
s. 38B. Now, a certificate is issued to a landlord under s. 88C under certain 
circumstances. Section 88C provides: 

“(7) Save as otherwise provided by sections 33-A, 33-B and 33-C, nothing in sections 
32 to 33R (both inclusive) shall apply to lands leased by any person if such land does not 
exceed an economic holding and the total annual income of such person including the rent of 
such land does not exceed Rs, 1,500:... 

(2) Every person eligible to the exemption provided in sub-section (1) shall make an 
application in the prescribed form to the Mamlatdar ...... 

(4) If the Mamlatdar decides that the land is so exempt, he shall issue a certificate in 
the prescribed form to such person...” 
It is clear from these provisions that leased lands are excluded from the opera- 
tion of s. 32 and the other sections, if certain conditions are fulfilled by the 
holder of the land. In the first place, the land should not exceed an economic 
holding; and in the second place, the person’s total annual income including 
the rent of that land should not exceed Rs. 1,500. It is clear that ss. 88C and 
33B have been deliberately enacted for the benefit of the small landlord. If 
the land which is leased is less than an economic holding and his total income 
does not exceed Rs. 1,500, the landlord is given the last chance to claim posses- 
sion from his tenant if he bona fide requires the land for his personal cultiva- 
tion. The question now is whether s. 88C has been enacted for the benefit of 
the mortgagee in possession also. In other words, whether a mortgagee in 
possession who has let out his land to a tenant is entitled to make an applica- 
uion for the eligibility certificate. Section 88C by itself does not say what 
should be the status of the ‘‘person’’ who makes the application. It does not 
say in so many words that he must be the owner of the land. It only says that 
certain provisions of the Act shall not apply to lands leased by any person. 
Broadly, this ‘‘any person’’ would not only include an owner but also a mort- 
gagee in possession, because, in the case of a mortgagee in possession 
also, it is possible to postulate that the land leased by him to the tenant does 
not exceed an economic holding and the total annual income of that person 
including the rent of that land does not exceed Rs. 1,500. But Mr. Walawalkar 
submits that a mortgagee in possession is impliedly excluded from the expres- 
sion ‘‘any person’’ by its juxtaposition with the expression ‘‘economic hold- 
ing’’. That person, who is described under s. 88C, must be a person who has 
leased the land, which, in turn, does not exceed an ‘‘economie holding’. The 
expression ‘‘economic holding’’ has been defined in cl. (6A) of s. 2 of the Act 
and means in relation to land held by a person whether as an owner or tenant 
or partly as owner and partly as tenant, the area of land fixed as an economic 
holding under s. 6 or 7. In other words, the expression ‘‘economic holding’’ 
is defined with reference to the holding as owner or tenant or partly as owner 
or partly as tenant. That, according to Mr. Walawalkar, gives the clue to the 
real meaning of the word ‘‘person’’ in s. 88C. ‘‘Any person”, according to 
Mr. Walawalkar, must be a person whose leased land is less than an economic 
holding, that is to say, whose leased land held as an owner must be less than an 
economic holding. I think, there is considerable fcrce in this contention. Un- 
der s. 880, the person described is the owner of t-—oxoperty, and, not a 
mortgagee in possession. 

The same conclusion is deducible in another way. If the mortgagee is held 

entitled to an exemption certificate, he would be able to obtain possession from 
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the tenant of the mortgaged lands, partly or wholly, depending upon their 
other holdings in accordance with s. 38 B(5)(b). This will, however, have 
the effect of nullifying the right of the mortgagee’s tenant to be considered the 
purchaser of the whole land from its owner under s. 32. So far as the mortga- 
gee’s tenant is concerned, the mortgagor-owner is incapable of applying for the 
exemption certificate under s. 88C, because the mortgagee’s tenant is not the 
tenant of the owner as the latter has not leased the land to him. Therefore, the 
owner is not competent to apply for the certificate. Consequently, the land held 
by the mortgagee’s tenant will not be exempted from the operation of s. 82 and 
the other sections referred to in s. 88C and will vest in the tenant as purchaser 
from April 1, 1957. But, if the mortgagee is held eligible to a certificate, the 
tenant loses or at least is in danger of losing the whole of the leasehold land 
in his possession. Such a serious anomaly can only be avoided by holding that 
the mortgagee in posession is not entitled to apply for an exemption certificate 
under s. 88C. : 

And, since, under s. 38B, it is only the certificated landlord who is entitled 
to apply for possession on the ground of bona fide personal cultivation, it would 
follow that the ‘‘landlord’’ must be one who is other than a mortgagee in pos- 
session. Clause (b) of s. 38B (5) is not the only place where the word ‘‘land- 
lord’’ is equated with the word ‘‘owner’’. Similar is the position in s. 32 also. 
In s. 82, the tenant is deemed to have purchased from his ‘‘landlord’’ the land 
free of all encumbrances. Obviously, the word ‘“‘landlord’’ in that section 
could not have included the mortgagee in possession, because, his encumbrances 
have come to an end, and the only person from whom the property could be 
purchased is the original owner of the property. 

Thus, the ‘‘landlord’’ in s. 88(5)(b) being the owner of the land, the holding 
that is to be considered is the holding of the owner and his tenant. The 
“total” holding of the owner and tenant may consist, apart from the leased 
land, of the lands owned by the owner and lands owned by the tenant, in 
addition to lands in their present cultivation as tenants of third parties. It 
may look surprising that two different categories of lands viz. lands held as 
owners and lands held as tenants should be grouped together on an equal 
footing to determine the total area for the purpose of equalization. The rea- 
son, however, is that both categories form essentially one category after the 
tillers’ day, viz. ownership lands. The lands held by them as tenants after 
the tillers’ day or the deferred date are deemed to have been purchased by 
them and hence the old distinction between the two categories disappears. And, 
it is on that footing that ‘‘the result of the landlord and tenant holding in 
the total equal area for personal cultivation’’ is provided for. To include in 
the computation any other type of tenure falling short of ownership would re- 
sult in gross inequality. Therefore, land held by the owner or the tenant as 
a mortgagee in possession could not have been intended to be taken into 
account in determining the total area in personal cultivation for the purpose 
of equalization under s. 83B(5) (b). : 

In the present case, therefore, if it is held that the transaction was in the 
nature of a mortgage, the land held by the petitioner as a mortgagee will 
have to be excluded from the computation as is done by the Tenancy Awal 
Karkun. It has not been determined, however, by any of the Courts below, 
whether the transaction dated July 3, 1961, is a mortgage by conditional sale 
or a sale with a condition to repurchase. After determining that issue, the 
case will be finally disposed of. 

In the result, the case is sent down to the Mamlatdar, Raver, District Jal- 
gaon, to be disposed of in accordance with law in the light of observations 
made above. Parties shall be allowed to lead evidence. Costs shall be costs 
in the canse. i 

Order accordingly, 
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Before Mr. Justice Tarkunds and Mr. Justice K. K. Desai. 
PAYGONDA SURGONDA PATIL v. JINGONDA SURGONDA PATIL.*® 


Bombay Land Revenue Code (Bom. V of 1879), Seos. 203, 211, 3(1), 117A, 1138, 37(2), 62, 187 
—Oivil Procedure Code (Act V of 1908), Sec. 54—Bombay General Olauses Act (Bom, I of 
1904), Seo, 8(11)—General Clauses Act (X of 1897), Seo. 8(11)—Dectsion or order made 
by Collector affecting partition of agricultural lands under 8.54, Civil Procedure Qode— 
Whether such decision or order appealable under s. 203 and revisable under 8. 211 of Bombay 
Land Revenue Oode—'‘Employed’ in s. 3(1) of Bombay Land Revenue Code, connotation of. 

A decision or order made by the Collector under s.54 of the Civil Procedure Code, 1908, 
for effecting a partition of revenue paying lands in execution of a decree passed by a 
Civil Court is subject to an appeal to the Commissioner under s. 203 of the Bombay Land 
Revenue Code, 1879, and is also revisable under s. 211 of the Bombay Land. Revenue Code, 

Ramchandra v. Pralhad', dissented from. 

Ningappa v. Abashkhan? and Venkaiaraghava v, Venkata E referred to. 

The word “employed” in the definition of revenue officer in s.3(1) of the Bombay Land 
Revenue Code, 1879, has reference to the purpose of employment of the officer concerned 
or the normal work for which he is employed, and not to the particular work 
which he may have to do at a particular time in the course of his official duties, The 
Collector is a revenue officer, because he is appointed under the provisions of the Bombay 
Land Revenue Code and because the purpose of his employment and the normal work 
for which he is employed is to look after the revenue administration of a district. 
Decisions and orders passed by him are, therefore, appealable under s, 203 of the Code 
even when they are not passed in the course of revenue administration. 


Tus facts are stated in the judgment. 


Special Civil Application No. 1170 of 1966. 
G. N. Vaidya, for the petitioners. 
S. B. Bhasme, for the respondents. 
M. A 


Special Civil Application No. 1195 of 1966. 
. A. Rane, for the petitioners. 
R. G. Samant, for respondent No. 1. 
V. H. Gumaste, Government Pleader, for the State (in both). 


TARKUNDE J. These petitions raise a short question of law relating to the 
scope of the appellate and revisional powers exercisable under ss. 203 and 211 
respectively of the Bombay Land Revenue Code. The petitioners in both the 
cases are parties to decrees passed by Civil Courts for the partition of agri- 
cultural lands and other properties. The decrees were transferred as re- 
quired by s. 54 of the Civil Procedure Code to the Collector for the parti- 
tion of agricultural lands. From the partition effected by the Collector the 
petitioners went in appeal to the Commissioner on the ground that, the parti- 
tion was inequitable. The Commissioner dismissed both the appeals by orders 
which are in identical terms. The Commissioner held that he had no jurisdic- 
tion to entertain and dispose of the appeals, since it was 


“clarified by Government that the Commissioner has uot jurisdiction to entertain appeals/ 
applications against the orders of Collectors in tho matter relating to execution of Civil Court 
decrees,” 

The orders of the Commissioner are challenged in these petitions under art. 227 
of the Constitution on the ground that the Commissioner in rejecting the 
appeals failed to exercise the jurisdiction vested in him by law. 

Since the Commissioner gave no reasons for rejecting the appeals but merely 
referred to some clarification sent to him by the Government of Maharashtra, 
notices were issued in these’ petitions to the learned Government Pleader to 

*Decided, February 2, 1967. Spocial Civil l posa A.LR. Mys. 31. 


Application No, 1170 of 1966 (with Special 2 {1956] A.I.R. Bom. 345. 
Civil Application No. 1195 of 1966). 3 [1945] A.LR. Mad. 386, rz. 
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appear and assist the Court. We have heard detailed arguments of the 
learned Government Pleader as well as the learned advocates who appeared 
for the parties. 

According to the petitioners, the decision of the Collector im effecting a 
partition of agricultural lands in pursuance of a decree passed by a Civil 
Court is appealable under s. 203 and revisable under s. 211 of the Land Re- 
venue Code. Section 203 lays down: 


“In the absence of any express provision of this Act, or of any law for the time being in 
force to the contrary, an appeal shall lie from any decision or order passed by a revenue 
officer under this Act or any other law for the time being in force, to that officer’s immediate 
superior, whether such docision or order may itself have been passed on appeal from a sub- 
ordinate officer’s decision or order or not.” 


The first paragraph of s. 211 says: 


“The State Government and any revenue officer, not inferior in rank to an Assistant 

or Deputy Collector or a Superintendent of Survey, in their respective departments, may 
call for and examine the record of any inquiry or the proceedings of any subordinate revenue 
officer, for the purpose of satisfying itself or himself, as the case may be, as to the legality or 
propriety of any decision or order passed, and as to the regularity of the proceedings of such 
officer,” : 
Tt was common ground before us that if an appeal lies under s. 203 from the 
decision of the Collector in the matter of effecting a partition of agricultural 
lands, the decision would also be revisable under s. 211. We will, therefore, 
examine the disputed question with reference to the terms of s. 203. 

It will be noticed that s. 203 provides for appeals from decisions and orders 
passed under the Land Revenue Code as well as from decisions and orders 
passed under any other law for the time being in force. When the Collector 
proceeds to partition revenue-paying lands in pursuance of a Civil Court’s 
decree, decisions or orders made in that proceeding are passed under the 
powers conferred by s. 54 of the Civil Procedure Code and not by powers con- 
ferred by any provision of the Bombay Land Revenue Code. It is clear from 
the terms of s. 203 of the Bombay Land Revenue Code that a decision or 
order of the Collector in such proceedings will be appealable to the Commis- 
sioner if the Collector is a revenue officer, if the Commissioner is his imme- 
diate superior, and if there is no express provision to the contrary either in 
the Bombay Land Revenue Code or any other law for the time being in force. 

The word ‘‘Collector’’ has been defined in s. 38(/7) of the Bombay General 
Clauses Act, 1904, to mean ‘‘in the City of Bombay, the Collector of Bombay, 
and elsewhere the chief officer in charge of the revenue administration of a 
district.” A similar definition of the word ‘‘Collector’’ is also found in 
s. 3(ZZ) of the (Central) General Clauses Act of 1897. There should, there- 
fore, be no doubt that the Collector is a revenue officer. It ig not disputed 
that the Commissioner is the immediate superior of the Collector under the 
provisions of the Bombay Land Revenue Code. There is no express provision 
either in the Bombay Land Revenue Code or in the Civil Procedure Code or 
in any other law for the time being in force which provides that a decision 
or an order of the Collector in partition proceedings shall not be subject to 
any appeal. It would follow, therefore, that any decision or order made by 
the Collector in effecting a partition of revenue-paying lands in execution of 
a decree passed by a Civil Court is subject to an appeal to the Commissioner 
under s. 203 and is also revisable under s. 211 of the Bombay Land Revenue 
Code. 

Our attention was drawn to certain resolutions of the Government of Bombay 
which indicate that the above position was recognized by the Government as 
early as in 1890. We were also told that till the impugned orders of the 
Commissioner in the. present cases, parties aggrieved by a decision of the Col- 
lector in partition proceedings filed appeals before the Commissioner, and the 
appeals were entertained as a matter of course and disposed of on the merits. 


—_ 
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We understand that the reason why the Government of Maharashtra have in- 
structed the Commissioners not to entertain any such appeals or revision appli- 
eations is that the Government agreed with the views recently expressed by a 
Division Bench of the Mysore High Court in Ramchandra v. Pralhad.' 

In this Mysore case the revenue-paying lands which were to be partitioned 
under a decree of a Civil Court were situate in that part of the Mysore State 
in which the Bombay Land Revenue Code was in force. The Division Bench 
came to the conclusion that the partition made by the Collector under s. 54 
of the Civil Procedure Code was not subject to any appeal under s. 203 of 
the Bombay Land Revenue Code. In coming to this conclusion the Court 
held, in the first place, that the partition made by the Collector under s. 54 
of the Civil Procedure Code is made, not under the provisions of the Land 
Revenue Code, but under the provisions of the Civil Procedure Code. We 
have no difficulty in accepting this view. However, as noticed above, s, 203 
of the Land Revenue Code allows an appeal where a decision or order has 
been passed under the Bombay Land Revenue Code as well as under any other 
law. The reason why, according to the Mysore Division Bench, a partition 
effected by the Collector is not appealable even as a decision or order passed 
under the Civil Procedure Code is that such partition ‘‘does not... involve 
the rendering of any decision or the making of any order by the Collector.’’ 
The learned Judge, who delivered the judgment of the Division Bench, ob- 
served (p. 33): 

“The appeals which are envisaged by Section 203 of the Bombay Land Revenue Code 

being appeals which may be preferred from a decision or order passed by a revenue officer 
under the Bombay Revenue Code or under any other law for the time being in force, those 
appeals would be unavailable in respect of proceedings in which no decision or order is made 
by that revenue officer, Since in the view that I have taken, no decision or order emerges 
from a partition made under Section 54 of the Code of Civil Procedure, no euch appeal can 
be preferred by a party who is dissatisfied with a partition made by a Collector.” 
With great respect, we do not find it possible to accept this view. No reasons 
are given by the Jearned Judge in support of their view that a partition made 
by the Collector does not involve the rendering of any decision or the making 
of any order. In every partition the Collector has to decide in what manner 
the lands should be divided and how they should be allocated to the different 
sharers. The decision made by the Collector on these questions is often of 
vital concern to the parties. The decision is usually embodied in an order 
which directs the parties to be placed in possession of the lands allocated to 
their respective shares. In the case of properties other than lands which are 
assessed to the payment of revenue, the Civil Court normally passes a preli- 
minary decree which is followed by a final decree. The proceedings between 
the preliminary decree and the final decree are analogous to the proceedings 
before the Collector for the partition of lands assessed to the payment of re- 
venue. It cannot be disputed that the final decree of a Court which allocates 
specific properties to different sharers involves the rendering of decisions and 
the passing of a decretal order. It seems to us, with respect, that the render- 
ing of decisions and the making of an order are also involved when a parti- 
tion is effected by the Collector of lands assessed to the payment of revenue 
under s. 54 of the Civil Procedure Code. 

In the course of their judgment in the above case the Mysore High Court 
further held that any view other than the one taken by them would lead to 
inconvenient results. In this connection the learned Judges referred to several 
eases of the Bombay High Court in which it was held that the Civil Court 
has a very limited power of superintendence over the partition entrusted to 
the Collector under s. 54 of the Civil Procedure Code. The last such reported 
case was Ningappa v. Abashkhan.2 It was there held that after a decree for 
partition of lands assessed to revenue has been passed, the Court has nothing 


1 [1964] A.I.R. Mye. 31. 2 [1956] A.LR. Bom. 345. 
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further to do with the decree, but that the Court is not entirely deprived of 
controlling the action taken by the Collector. The Court has a very limited 
control, and ‘‘it is to be exercised only if the Collector contravenes the de- 
cretal order or transgresses the law relating to partition or refuses to execute 
the decree.’ The Mysore Division Bench agreed with this view of the Bom- 
bay High Court and differed with the contrary view adopted by a full Bench 
of the Madras High Court in Venkataraghava v. Venkata Hanumantha,? where 
it was held that even the very limited control specified above cannot be exer- 
cised by a Civil Court over the work of the Collector in effecting a partition 
under s. 54 of the Civil Procedure Code. After adopting the above Bombay 
view, the learned Judges of the Mysore High Court felt that a clash of juris- 
diction is bound to result if it is held that a partition effected by the Col- 
lector is subject to a right of appeal under s. 203 of the Bombay Land Re- 
venue Code. It was observed in the judgment (p. 33): 

‘*,..Lf the Civil Court has the power to issue directions and direct a re-partition in cases 

in which the decretal command is transgressed or there is a refusal to make a partition in 
accordance with the provisions of the preliminary decree and the same complaint can algo be 
made the subject matter of an appeal to the appellate authority under the Land Revenue Code, 
it ia plain that both the Civil Court and that appellate authority would have jurisdiction to 
deal with the mattor, thus resulting in situation in which a conflict of decisions cannot 
altogether be eliminated.” 
With respect, we are unable to agree that the recognition of a right to appeal 
under s. 208 of the Bombay Land Revenue Code must lead to a clash between 
the appellate jurisdiction of the Commissioner and the very limited jurisdic- 
tion of the Civil Court. Even according to the Bombay view, if parties are 
aggrieved by a partition effected by the Collector on the ground that the parti- 
tion is inequitable, they cannot agitate their grievance before the Civil Court. 
The recognition of the right of appeal under s. 203 of the Bombay Land Re- 
venue Code would enable parties to have such grievances considered and ad- 
judicated by the Commissioner. On the other hand, if a partiton effected by 
the Collector contravenes the decretal order or transgresses the law relating 
to partition, or if the Collector refuses to execute the decree, the aggrieved 
party can approach the Civil Court even if the action of the Collector is up- 
held in appeal by the Commissioner. As stated above, the right of appeal 
under s. 203 from partition proceedings conducted by the Collector has been 
recognized since 1890, and we are not aware of a single case in which a clash 
of jurisdiction of the type apprehended by the learned Judges of the Mysore 
High Court has oceurred. On the other hand, in so far as considerations of 
reasonableness and propriety are relevant: to the issue, we are of the view that 
it is clearly reasonable and proper that decisions and orders made by the Col. 
lector in partition proceedings should be subject to the appellate jurisdiction 
of a superior revenue officer. Questions of substantial and vital interest to 
the parties are frequently involved in a partition of revenue paying lands and 
it does not appear likely that the Legislature intended that the decision of 
the Collector on such issues should be final and should not be subject to any 
appeal or revision. 

In the course of his arguments before us the learned Government Pleader 
urged that we should accept the conclusion of the above Mysore case, but on 
grounds different from those mentioned by the learned Judges who decided 
it. The learned Government Pleader did not argue that a partition effected 
by the Collector of revenue paying lands does not involve the rendering of 
any decision or the making of any order. His contention was that s. 203 of 
the Land Revenue Code provides for an appeal from any decision or order 
passed by a ‘‘revenue officer’’, that the Collector is not a revenue officer when 
he exercises his powers under s. 54 of the Civil Procedure Code, and that, 
therefore, any decision or order passed by him in the exercise of those powers 


3 [1945] A.LR. Mad. 336, F.B.. 
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is not appealable under s. 203 of the Bombay Land Revenue Code. In sup- 
port of this argument the Jearned Government Pleader referred to the defini- 
tion of ‘‘revenue officer” in s. 3(J) of the Bombay Land Revenue Code. 
According to that definition, ‘‘revenne officer’? means ‘‘every officer of any 
rank whatsoever appointed under any of the provisions of this Act, and em- 
ployed in or about the business of the land revenue or of the surveys, assess- 
ment, accounts, or records connected therewith.... According to the learn- 
ed Government Pleader, this definition implies that an officer is a revenue 
officer in so far as he is engaged ‘‘in or about the business of the land revenue 
or of the surveys, assessment, accounts, or records connected therewith,’’ but 
that he ceases to he a revenue officer if he is engaged in any other official 
work. The argument implies that the word ‘‘employed’’ in the definition of 
‘revenue officer’’ does not refer to the purpose of his employment or even to 
the normal work for which he is employed, but that it refers to the parti- 
cular activity in which he is engaged for the time being. The learned Gov- 
ernment Pleader then went on to argue that a person who is engaged in 
effecting a partition of revenue paying lands cannot be said to be engaged 
‘in or about the business of the land revenue or of the surveys, assessment, 
accounts, or records connected therewith.’’ The business of land revenue, it 
was argued, or of surveys, assessment, accounts or records connected therewith, 
may be consequential to the partition of revenue paying lands, but is not in- 
volved in the partition itself. Partition of revenue paying lands can be effec- 
ted, and is often effected, by the sharers themselves. The sharers who effect 
such a partition cannot be said to have been employed in or about the busi- 
ness of the land revenue or of the surveys, assessment, accounts or records 
connected therewith. It was accordingly urged that the Collector is not a re- 
venue officer when he effects a partition of revenue paying lands, and that 
any decision or order passed by him in effecting a partition is, therefore, not 
subject to an appeal under s. 203 of the Bombay Land Revenue Code. 

Jt will be noticed that the above argument is two-fold—(1) that the Col- 
lector is not a revenue officer when he is engaged in any official work other 
than the business of the land revenue, or of the surveys, assessment, accounts 
or records connected therewith; and (2) that the work of effecting partition 
of revenue paying lands is not a business of the type mentioned above. In 
contesting the second part of this argument, Mr. Vaidya and Mr. Rane in- 
vited our attention to the provisions of s. 117A of the Bombay Land Revenuc 
Code. Sub-section (J) of s. 117A provides that survey numbers may be divid- 
ed into so many sub-divisions as may be required in view of the acquisition 
of rights in land or for any other reason. Sub-section (2) deals with the fix- 
ing of the assessment on the sub-divisions into which survey numbers are thus 
divided. Sub-section (3) refers to the entries to be made in land records of 
the area and assessment of such sub-divisions. We were also referred to 
s. 118 which provides for the recovery of expenses incurred in making a parti- 
tion of revenue paying lands from the sharers at whose request a partition 
is made or from the persons interested in the partition. These provisions show, 
and it is clear even apart from these provisions, that a partition of revenue 
paying lands leads io a re-allocation of the liability to pay land revenue be- 
tween the sharers, to fresh entries in land records, and sometimes to other 
work in connection with land revenue. But we are inclined to agree with the 
learned Government Pleader that a person who is engaged in effecting a parti- 
tion of revenue paying lands cannot be said to have been employed in or 
about the business of the land revenue or of the surveys, assessment, accounts 
or records connected therewith. Partition of revenue paying lands is often 
brought about by persons unconnected with revenue administration and it is 
after a partition is effected that some business in connection with land re- 
venue is required to be done. 

We are, however, unable to accept the first part of the learned Government 
Pleader’s argument, viz. that the Collector is not a revenue officer when he 
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is engaged in any official work other than ‘‘the business of the land revenue 
or of the surveys, assessment, accounts or records connected therewith.’’ In 
our view, the word ‘‘employed’’ in the definition of revenue officer in s. 3(/) 
of the Land Revenue Code has reference to the purpose of employment of the 
cfficer concerned or the normal work for which he is employed, and not to 
the particular work which he may have to do at a particular time in 
the course of his official duties. It appears to us that this is the natural 
meaning of the word ‘‘employed’’ in the context in which it occurs. The Col- 
lector is a revenue officer, because he is appointed under the provisions of 
the Bombay Land Revenue Code and because the purpose of his employment 
and the normal work for which he is employed is to look after the revenue 
administration of a district. Decisions and orders passed by him are, there- 
fore, appealable under s. 203 even when they are not passed in the course of 
revenue administration. There are some cogent reasons for accepting this in- 
terpretation of the term ‘‘revenue officer’’ defined in s. 3(Z) and occurring 
s. 203 of the Bombay Land Revenue Code. 


In the first place, it can be shown that in s. 208 itself the Legislature has 
used the term ‘‘Revenue Officer’’ in the sense mentioned above. Several pro- 
visions of the Land Revenue Code itself confer powers and impose duties upon 
the Collector in the performance of which he is not engaged ‘‘in or about the 
business of the land revenue or of the surveys, assessment, accounts or Te- 
cords connected therewith.’’ According to the view urged by the learned 
Government Pleader, the Collector is not a Revenue Officer when he acts under 
those provisions. Any decision or order made by the Collector under those 
provisions should, therefore, not be subject to any appeal under s. 203. That, 
however, is not the case. For instance, sub-s. (2) of s. 37 of the Bombay 
Land Revenue Code says that where any property or any right in or over 
any property, is claimed by or on behalf of the Government or by any person 
as against the Government, it shall be lawful for the Collector or a survey 
officer, after formal inquiry of which due notice has been given, to pass an 
order deciding the claim. Now the property involved in the Chllector’s deci- 
sion under s. 87(2) need not be a revenue paying land, and even when it is 
a revenue paying land the inquiry into the claim connected therewith cannot 
be said to be a business of the land revenue or of the surveys, assessment, 
accounts or records connected therewith. Yet a decision of the Collector under 
s. 87(2) is appealable and this is recognized by the Legislature itself. For 
the Legislature has provided in sub-s. (3) of s. 37 that a suit instituted to 
set aside an order of the Collector passed under sub-s. (2) or for a relief in- 
consistent with such order must be filed within one year of the date of the 
order or, ‘‘if one or more appeals have been made against such order’’, then 
within one year of the order passed by the final appellate authority. Again 
s. 62 empowers the Collector to make a grant of alienated land and it is clear 
that the making of such a grant does not involve the type of work which is 
mentioned in the definition of revenue officer in s. 3(/). It was held by a 
Full Bench of this Court in State of Bombay v. Chhaganlal* that a grant 
made by the Collector under s. 62 can be validly modified or cancelled in the 
exercise of revisional powers under s. 211. Another instance of the same 
type is found in the provisions of s. 187. That section provides inter alia that 
all sums declared by any Act or Regulation or by any contract with the Gov- 
ernment to be leviable as an arrear of land revenue ‘‘shall be levied under 
the foregoing provisions of this Chapter and all the foregoing provisions of 
this Chapter shall, so far as may be, be applicable thereto.” By virtue of 
this provision various types of sums, such as imcome-tax dues or dues pay- 
able under a contract with the Government, are recovered by adopting the 
provisions for the realisation of land revenue contained in Chapter XI of the 
Bombay Land Revenue Code. Movable and immovable properties are sold by 


4 (1954) 56 Bom. L.R. 1084, F.B, 
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the Collector for the realisation of such sums. The work involved is not the 
type of work which is specified in the definition of revenue officer in s. 3(J). 
Questions relating to the sale of properties under the provisions of s. 187, 
such as setting aside those sales or confirming them, have to be decided by the 
Collector, and appeals from the Collector’s orders in this behalf are entertain- 
ed as a matter of course by the Commissioner and decided on the merits. 

Secondly, the interpretation which the learned Government Pleader seeks to 
impose on the term ‘revenue officer’ in s. 8(/) and g. 203 would render nuga- 
tory that part of s. 203 which allows an appeal to be filed from any decision 
or order of a revenue officer passed under any law other than the Bombay Land 
Revenue Code. The Bombay Land Revenue Code is a complete Code provid- 
ing for all matters regarding land revenue and work connected therewith. It 
is not easy to find another Act which confers on a revenue officer such powers 
and imposes upon him such duties as would employ him ‘‘in or about the busi- 
ness of the land revenue or of the surveys, assessment, accounts, or records 
connected therewith.’’ No instance of such an Act was brought to our notice. 

Besides the main argument examined above, the learned Government Pleader 
advanced a supplementary argument in support of his contention that a deci- 
sion or order passed by the Collector in partition proceedings under s. 54 of 
the Civil Procedure Code is not subject to any appeal or revision. The learn- 
ed Government Pleader referred to ss. 68 to 72 which were deleted from the 
Code of Civil Procedure by an Amending Act of 1956. Section 68 empower- 
ed the State Government to declare by notification that the execution of de- 
erees:in which a Court had ordered any immovable property or any particular 
kind of immovable property to be sold shall be transferred to the Collector. 
Section 70 empowered the State Government to make rules in this behalf and 
cl. (c) of sub-s. (J) of that section laid it down that the State Government 
may make rules so as to provide that the orders of the Collector in respect 
of the transferred decrees shall be subject to appeal and to revision before 
superior revenue authorities in the same manner, as nearly as possible, as the 
orders of a Civil Court are subject to appeal and revision under the provi- 
sions of the Civil Procedure Code. The learned Government Pleader pointed 
out that a provision similar to s. 70(/)(c) is not found in s. 54, and argued 
that the Legislature in enacting s. 54 did not intend that orders of the Col- 
lector under that section should be subject to appellate and revisional juris- 
diction of superior revenue authorities. We do not find any substance in this 
argument, Sections 203 and 211 of the Bombay Land Revenue Code were on 
the statute book when the Civil Procedure Code of 1908 was enacted. The 
Legislature which passed the Civil Procedure Code must be assumed to have 
had knowledge of the law as it then existed. Orders made by the Collector 
under the Bombay Land Revenue Code or under any other Act were appeal- 
able and revisable under ss. 203 and 211 of the Land Revenue Code. The 
Legislature which passed s. 54 of the Civil Procedure Code must, therefore, 
be assumed in the absence of anything to the contrary to have intended that 
orders passed by the Collector under s. 54 should be apnealable and revisable 
under ss. 203 and 211 of the Bombay Land Revenue Code. 

We must finally refer to an argument which was advanced by Mr. Bhasme 
on behalf of the respondents to one of these petitions. Section 203 provides 
for an appeal from any decision or order of the Collector if there is no ex- 
press provision to the contrary in the Bombay Land Revenue Code or any 
other law for the time being in force. Mr. Bhasme argued that an express 
provision to the contrary is found in the terms of s. 54 of the Civil Proce- 
dure Code itself. Section 54 provides that in the case of revenue paying lands 
the partition ‘‘shall be made by the Collector or any gazetted subordinate of 
the Collector deputed by him in this behalf”. Mr. Bhasme argned that the 
expression ‘‘shall be made by the Collector or any gazetted subordinate of the 
Collector” excludes every revenue authority superior to the Collector from 
any function in connection with the partition of revenue paying lands. In 
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our view, this argument also is without substance. The fact that the duty to 
effect a partition of revenue paying lands is cast by s. 54 on the Collector or 
any gazetted subordinate of the Collector deputed by him does not exclude 
the right of superior revenue authorities to examine and correct any decision 
or order of the Collector in the exercise of their appellate and revisional 
powers. Section 54 contains no provision, and certainly no ‘‘express’’ provision, 
which runs counter to the appellate powers conferred by s. 203 of the Bombay 
Land Revenue Code. 


We are accordingly of the view that the Commissioner erred in law in hold- 
ing that he had no jurisdiction to entertain an appeal or a revisional applica- 
tion against any order of a Collector passed in proceedings relating to the exe- 
eution of a decree for partition of revenue paying lands passed by a Civil 
Court. 

In the result the impugned order of the Commissioner in Special Civil Appli- 
cation No. 1170 of 1966 is set aside, the appeal filed before him by the peti- 
tioners is restored, and he is directed to hear and dispose of the appeal in 
accordance with law. Respondents Nos. 1 to 5 will pay the petitioners’ costs, 


We are, however, unable to make a similar order in Special Civil Applica- 
tion No. 1195 of 1966. The petitioners in that case are in possession of all 
the lands which are to be partitioned according to the directions of the Col- 
lector. Mr. Samant, who appears for one of the respondents in that petition, 
urged that the petitioners are in fact not aggrieved by the partition directed 
by the Collector and that they filed an appeal before the Commissioner and 
subsequently the present petition in order to delay the transfer of possession 
to the respondents of their share of the lands. Mr. Samant pointed out that 
he had made an offer to the petitioners that if they were genuinely aggrieved 
by the partition directed by the Collector, they could have the lands which 
were allotted by the Collector to the share of the respondents and that the res- 
pondents were prepared to accept the lands which were allotted by the Col- 
lector to the petitioners’ share. This offer, however, was not accepted by the 
petitioners. Mr. Rane, who appeared for the petitioners, did not deny that 
such an offer was made and that it was not accepted. He was unable to give 
any reason why the petitioners did not accept the offer. It is, therefore, 
obvious that the petitioners are not really aggrieved by the partition directed 
by the Collector and that they filed an appeal to the Commissioner and then 
the present petition in order that they could continue in possession of all the 
lands which are liable to be partitioned. Mr. Rane argued that since we have 
found that the Commissioner failed to exercise the jurisdiction vested in him 
by law when he dismissed the petitioners’ appeal, we ought to set aside the 
Commissioner’s order and direct that the appeal filed by the petitioners should 
be restored. We are, however, not bound to do so. Interference by this Court 
under arts, 226 and 227 of the Constitution is discretionary and it is the 
settled practice of this Court not to interfere under these provisions unless it 
is necessary to do so in the interest of justice. In the present case the interest 
of justice requires that we should not interfere with the order of the Com- 
missioner, however wrong in law that order may be. The petition, therefore, 
is dismissed. Under the circumstances there will be no order as to costs of 
this petition. 

Order accordingly. 
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Bef: re Mr, Justice Patel and Mr. Justice Thakker. 


RUPCHAND HEMANDAS PANJWANT 
v. 
HEERA JAWAHARMAL MIRCHANDANI.* 


Bombay Renis, Hotel an? Lodging House Rates Controt Aot (Bom. LVII of 1947), Sees. 50, 12— 
Appeals pending on date on which Parts TI & III of Act applied to premises subject matter of 
proceedings— Whether Act applicable to such appeals, 


The Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, does not apply, 
to appeals pending ou the date on which the provisions of Parta TI and III of the Act were 
applied to the premises which were the subject matter of the proceedings. 

Smt, Parwatibat Dunichand v. Santdas Takhiram Mirchandant!, approved. 
Umedmal Devyjit v. N. K. Chopda*, disapproved. 

Surjiilal Ladhamal Ohabda v. Ohandrast ih Mantbhai®, Nilkanth Ramchandra v. Rastklal*, 
Chandrasinh v. Surjit Lal’, Shah Bhojraj v. Subhash Chandra’, Shankarlal v, Pandharinath? 
and Mahilinga Bandappa v. Venkatesh*, referred to. 


Tus facts are stated in the judgment. 


Second Appeal No. 111 of 1965. 
N. H. Gurshahaw, S. H. Gurshaltaw and S. P. Kanuga, for the appellants. 
K. J. Abhyankar and G. N. Vaidya, for the respondent. 


Civil Revision Application No. 570 of 1965. 
V. B. Rege, for the petitioner. 
V. P. Tipnis, for the opponent. 


Pareu J. These matters came before me while I was sitting as a single 
Judge. They raised the question of the applicability of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947 (which will be hereinafter 
referred to as the Rent Act) to appeals pending on the date on which the pro- 
visions of Parts II and III came to be applied to the premises, which are the sub- 
ject matter of the proceedings. It was pointed out to me that there were two 
conflicting decisions of the Single Judges. Mr. Justice Naik in Smt. Parwati- 
bat Dunichand v. Santdas Takhtram Mirchandant' took the view that the Rent 
Act did not apply to an appeal if Parts II and III came to be applied dur- 
ing the pendency of the appeal. Mr. Justice Gokhale held otherwise in Umed- 
mal Devji v. N. K. Chopda.? He held that it did. Mr. Justice Naik’s deci- 
sion was cited before the learned Judge yet the learned Judge held different- 
ly. Having regard to the difference of opinion between the two Judges I re- 
ferred the matter to a Division Bench. Before dealing with the question in 
issue, the short facts of each case may briefly be stated. 


Second Appeal No. 111 of 1965: In this appeal, the appellant was the tenant 
of the premises in the suit. Appellant No. 2 was joined as defendant as he was 
residing with him. He is his father. The tenement is situated in Ulhas Nagar. 
The appellant who was originally a licensee was granted tenancy of the suit 
premises on June 1, 1962, at Rs. 25 per month, and the original deposit of 
Rs. 150 which was paid at the time the license was granted, was continued at 
the time the tenancy was created. The appellant did not pay rent in the months 


"Decided, February 16, 1967. Second 2 (1966) 69 Bom, L.R. 153. 

Appeal No, 111 of 1965 (With Civil Revision 3 See 53 Bom. L.R. at p. 533. 

Application No, 570 of 1965), against the 4 (1948) 51 Bom, L.R. 280, F.B. 

decision of M. L. Butani, Assistant Judge, 5 (1951) 53 Bom, L.R. 532, s.c. 

Thana, in Civil Appeal No. 254 of 1963, 6 (1961) 64 Bom, L.R. 407. 

confirming the decree passed by P.B. Patil, 7 (1951) 53 Bom, L.R, 319. 

Joint Civil Judge, J.D., Kalyan, in Regular 8 (1956) 59 Bom, L.R. 227. 

Civil Suit No, 14 of 1963 1 (1965) Second Appeal No, 738 of 1964, 
1 (1965) Second Appeal No, 788 of 1984, decided by Naik J., on December 14, 1965 


decided by Naik J., on December 14, 1965 (Unrep.). 
(Unrep.) 2 F908) 69 Bom, L.R. 153, 
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of October to December 1962 and therefore the plaintiff terminated his tenancy 
by notice to quit dated December 4, 1962. On January 11, 1963, the appel- 
Jant paid a sum of Rs. 58 on which date the plaintiff instituted the suit for 
possession of the premises on the ground that the tenancy of the appellant 
was terminated. This suit was decreed on August 28, 1963. Against this 
judgment the appellant filed an appeal on September 27, 1963. On October 
31, 1963, the Government issued a Notification under s. 2 applying the pro- 
visions of Part II to premises let out for residence, business or trade. Even 
so the appellant before the appellate Court did not in terms claim the pro- 
tection of the Act. The only contentions which he raised were whether the 
Civil Court at Kalyan had jurisdiction to entertain the suit, the suit being 
entertainable by the Court of Small Causes, whether there was misjoinder of 
parties and whether the notice was illegal and void. All these questions were 
answered against the defendant and his appeal was dismissed. The question 
about the applicability of the Rént Act has been taken up only in this appeal. 

In Civil Revision Application No. 570 of 1965 the premises are situated 
in Thakurli. The petitioner was a tenant at Rs. 87 per month since 1962. It 
appears that at one time Part II was applied to this area, but later on by a 
Notification under s. 6 the Government having power to do bo, the applica- 
tion of the Act was withdrawn. After terminating the tenancy of petitioner, 
the plaintiff filed this suit on March 19, 1968, in the Court of Civil Judge at 
Kalyan. The trial Court decreed the suit against which the petitioner filed 
an appeal. In the appeal it was contended that the original notification was 
still in foree and was applicable to those premises.. The issue, therefore, was 
sent down to the trial Court. The trial Court negatived that contention and 
therefore the District Court dismissed the appeal of the petitioner. In the 
mean time on February 18, 1965, the Government reapplied the provisions of 
Part II of the Rent Act under s. 2(2) of the Act. No contention in this case 
was also taken before the learned District Judge that the petitioner was en- 
titled to the protection of the Rent Act, which was then applied. The con- 
tention is taken only in the revision application. 

The Rent Act came on the statute book on January 19, 1948. It came into 
operation on February 13, 1948. Parts J and IV were applied to the whole of 
Maharashtra and Parts II and III were applied in the first instance respectively 
to the areas specified in Schedules I and II to the Act and the State Govern- 
ment was given under s. 2 powers to extend the provisions of Part II or 
Part III or both to any other area. It was also given power to withdraw the 
extension of the provisions from such areas by a notification, By this Act two 
other Acts which were in force at the time when this Act was passed, viz. the 
Bombay Rent Restriction Act, 1939, and the Bombay Rents, Hotel Rates and 
Lodging House Rates (Control) Act, 1944, were repealed. This Act re- 
casts in some measure the provisions of the earlier Acts and provides for a 
larger number of matters between landlords and the tenants. 

The sections which fall to be considered are ss. 12 and 50. Section 12(/) is 
in a way in a declaratory form and provides that the landlord shall not be 
entitled to the recovery of possession of any premises so long as the tenant 
pays, or is ready and willing to pay the amount of the standard rent and 
permitted increases, if any. and observes and performs the other conditions of 
the tenancy, in So far as they are consistent with the provisions of this Act. 
Three other sub-sections lay down the conditions under which a landlord can 
file a suit against a tenant for arrears of rent and the circumstances under 
which an ejectment order can be passed or refused to be passed by a Court. 
Some of this matter is carried to s. 18, which is to be read along with s. 12. 
Section 50 is Important in the present case and it reads as follows: 

“%0, Tho Bombay Rent Restriction Act, 1939, and the Bombay Rents, Hotel Rates and 
Lodging House Rates (Control) Act, 1944, are hereby repealed : 

Provided that all suits and proceedings between & landlord and a tenart relating to the 
recovery or fixing of reat or possession of any premises to which the provisions of Part IT 
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apply and all suits and proceediogs by a manager of a hotel or an owner of a lodging house 
against a lodger for the recovery of charges for, or possession of, the accommodation provided 
in a hotel or lodging house situate in an area to which Part ILI applies, which are pending in 
ary Court, shall be transferred to and cortinued before the Courts which would have jurisdiction 
to try such suits or proceedings under this Act or shall be continued in such Courts, as the 
case may be, and all the provisions of this Act and the rules made thereunder shall apply to all 
such suits and proceedings, 

Nothiog in this proviso shall apply to execution proceedings aud appeals arising out of 
decrees or orders passed before the coming into operation of this Act and such execution pro- 
ceedings and appeals shall be decided and disposed of as if this Act had not been passed : 

Provided further that — 

(a) every ordor passed or act done by the Controllers under Part IV of the Bombay 
Rents, Hotel Rates and Lodgiag Hovse Rates (Control) Act, 1944, and every order or act 
deemed to have been passed or done under that Part shall be deemed to have been passed or 
done under thi; Act ; aad 

(b) all proceedings pending before the Cortrollers under Part IV of that Act shall ke 
transferred to and continued before the Coatrollers appointed under this Act as if they were 
precesdings instituted before the Controllers under this Act,” 

We will call the later para of the first proviso the exception to the proviso 
as it indeed is, for the sake of brevity. 

The section was cast in its present form first by an Ordinance, being Ordi- 
nance No. IX of 1949, passed on February 3, 1949. Prior to it the words 
“‘other than execution proceedings and appeals” appeared in the first sentence 
of the proviso after the words ‘‘suits and proceedings’ and the words ‘‘(or 
shall be continued in such Court as the case may be)’’ which now appear in 
the latter part of the proviso were not there, and the words ‘‘thereupon’’ came 
after the words ‘‘and immediately thereafter”. The latter part of the pro- 
viso which is an exception to the proviso itself was not there, apparently 
because the words ‘‘appeals and execution proceedings’’ as excepted subjects 
were placed in the beginning of the proviso. 

The question of the applicability of the provisions of s. 12 to a pending appeal 
after the Act became applicable during the pendency of the appeal came before 
this Court in Surjit Lal Ladhamal Chhabda v. Chandrasinh Manibhai. The 
beuch took the view that s. 50 was only intended to provide for transfer of cases 
from ordinary Courts to the Special Courts and was not concerned with the 
applicability of the substantive provisions of the Act and it further held that 
s. 12 was retrospective. On this view the Bench allowed the appeal of the tenant 
ind dismissed the plaintiff’s suit. This question later came to be discussed in 
Nilkanth Ramchandra v. Rasiklal. It was accepted in this decision that ordi- 
narily the appeal is re-hearing of the suit and the words ‘‘suit or proceedings’? 
include appeal and execution proceedings. It also accepted the principle that 
though normally the provisions of the statute apply prospectively, the Legisla- 
ture was entitled to apply the provisions retrospectively, and if the Legisla- 
ture has so done, it is the duty of the Court to apply the provisions of the Act 
even to pending appeals. The Court, however, made the following very perti- 
nent observation, and that is (p. 286): 

“Before we apply these principles of law which are well settled and beyond dispute we must 
first find in the legislation itself some provision which makes it retrospective, and we do not 
agree, with very great re_pect to the two learnd Judges, that merely because s. 50 makes 
certain provisions retrospective, it is possible for the Court to draw an inferenco that the Legis- 
lature did not intend that only certain proceedings should be affected by the new legislation 
but thatthe intention was to make all pending proceedings irrespective of the provisions of s. 50 
to coms within the amit of the new statute. In thi; particular case reading ss, 50 and 12 
together, if at all, a contrary intention appears to hava been entertained by the Legislature.” 
In this case the earlier decision was overruled. Even the earlier case went to 
the Supreme Court and the Supreme Court reversed the decision of the High 


3 See 58 Bom. L.R. at p, 533. 4 (1948) 51 Bom L.R., 280, F.B, 
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Court and affirmed the principle enunciated in the Full Bench decision. In 
Chandrasinh v. Surjit Lal the judgment was delivered by Mr. Justice Maha- 
jan and he says (p. 588) : 

“On a plain. 1eading of the language of as. 12 and 50 it seems clear to us that the Act was 
given retrospective operation only to a limited extmt and execution proceedings and appeals 
were excluded from this effect and were to be governed by the provisions of the law in force 
at the time when the decrees were passed,” 

Their Lordships also held that s. 12 was in terms prospective and not 
retrospective. 


The question to be decided is the ambit of the first proviso to s. 50 of the 
Rent Act. The proviso deals firstly with the premises to which Part II applies 
and then refers to the premises to which Part IJI applies and directs that the 
suits in respect of premises to which Part II applies and the suits in respect 
of premises to which Part III applies, which are pending in any Court, shall 
be transferred to and continued...ete. The first question that falls to be 
decided is whether this proviso applies to a case where the suits are pending 
when the two general provisions of the Act, i.e. Part I and Part IV are applied 
or to suits which are pending on the date when Parts II and IJTI are applied 
to the premises. The question was apparently canvassed before the Supreme 
Court in Shah Bhojraj v. Subhash Chandra® but it was left open. The 
Solicitor General for the appellant had contended that even if the’ proviso was 
treated as substantive law, it must be taken to apply only to suits and pro- 
ceedings pending at the time of the repeal which, but for the proviso, would 
be governed by the Act repealed. On this the Attorney General argued that 
the effect of the savings is much wider, and it applies to such cases as fall 
within the words of the proviso, whenever the Act is extended to new areas. 
This question their Lordships left open. In our view the words of the proviso 
must be given their full and natural meaning and cannot be restricted by an 
artificial construction unless intention of the Legislature is clearly expressed to 
show that they were intended to apply only to a limited number of cases. 
Normal function of the proviso is to except out of the main enactment what falls 
within it, but it is now well accepted that a proviso in a section may itself be a 
substantive enactment and in such a case it has to be given its effect. Having 
regard to the wide language used in the proviso it must be regarded as a sub- 
stantive enactment as was held in Nilkanth Ramchandra v. Rasiklal and in 
Shankarlal v. Pandharinath.” Again, with respect, such a construction could 
be accepted only by a complete black out of the language of the proviso. The 
words ‘‘all suits and proceedings... to which provisions of Part II apply... 
pending...’’ are so wide that it would be unfair to restrict their application. 
We hold therefore that it applies to all suits and proceedings pending on the 
date of the application of Part II and/or’ IIl to the premises the subject matter 
of such suits or proceedings. 


The contention on behalf of the appellants before us is that normally the word 
“guits”? must include appeals, for the reason that the appeal is merely a re- 
hearing of the suit. The proviso must, therefore, in terms make the provisions 
of the Act applicable to pending appeals if Part IT is applied during the pen- 
dency of the appeals. It is argued that the words ‘‘except appeals and execution 
proceedings” which were originally there have been omitted from this proviso 
and later part which we call the exception does not extend to appeals pending 
at the date Part II became applicable to the premises in the suit. This argu- 
ment commended to Mr. Justice Gokhale and was rejected by Mr. Justice Naik. 


The question is whether this contention is sound. Before we address our- 
selves to the exception we may refer to some well recognised principles of 
statutory construction. In R.M.D.C. v. Union of India® Mr. Justice Venkata- 


5 (1951) 63 Bom, L.R, 532, 8.C. 7 (1961) 53 Bom. L.R. 319, 
6 (1961) 64 Bom, L.R. 407, 8.C. 8 [1957] ALR, S.C. 628. 
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rama Ayyar, accepting the principle that the intention of the law maker is to 
be found from the language used in the statute says (p. 631): 


“That, however, does not mean that the decision should rest on a literal interpretation of 

the words used in disregard of all other materials, “The literal construction then’, says Max- 
well on Interpretation of Statutes, 10th Edn., p. 19, ‘has, in general, but prima faoie pre- 
ference, To arrive at the real meaning, it is alway. necessary to get an exact conception of the 
aim, scope and object of the whole Act; to consider, according to Lora Coke : (1) What was 
the law before the Act wes passed; (2) What was the mischief or defect for which the law had 
not provided; (3) What ramedy Parliament has appointed; and (4) The ronson of the remedy’... 
These are principles well settled, and were applied by this Court in The Bengal Immunity 
Company Limited v. The State of Bthar®, To decide the true scope of the present Act, there- 
fore we must have regard to all such factors as can legitimately be taken into account ir ascer- 
taining the intention of the legislature, such as the history of the lesislaticn and the purposes 
thereof, the mischief, which it intended-to suppress and the other provisions of the statute, 
and construe the language of tho section...”. 
It is also recognized that the words in an enactment may derive colour from 
the context in which they have been used and thus carry a larger or narrower 
meaning. It is therefore said that the statute must be construed as a whole. 
In Bradlaugh v. Clarke? Lord FitzGerald cited with approval the somewhat 
e rule stated by Burton J. in Warburton v. Loveland." Tt is as 
ollowg : 


l “I apprebend it is a rule in the construction of statutes that in the first instance the gram- 
. matical sense of the words is ti- be adhered to. If that is contrary to, or inconsistent with, 
any expressed intentior or declared purpose of the statute, or if it would involve any absurdity, 
repugnance, or inconsisteucy, the grammatical sense must then jbo modified, extended, or 
abridged, go far as to avoid such an inconvenience, but no farther,” 

It is difficult to hold that the terminal date for the application of the proviso 
of the Act is the date of the general provisions of Parts I and II of the Act 
coming into force. If this construction had to be adopted, the very condition 
of transfer and continuance of the suits in the special Courts and the appli- 
cability of all the provisions of the Act on the application to the premises of 
Part II or III would be rendered nugatory and useless for it provides ‘‘that 
such suits shall be transferred and/or shall be continued in the Court and all 
provisions of this Act and the rules made thereunder shall apply to such suits 
and proceedings’’. To adopt such a construction would mean that the Legis- 
lature gave useless powers to the Government under s. 2 to extend and with- 
draw the extension of the provisions of Part II and Part III to certain areas. 
Proviso to s. 6 empowers the State Government to make modification in the 
applicability of Part II to premises in Schedule I. The very fact that the 
first proviso comes into operation when Part II or III is applied to the premises 
in the suit, must indicate that the terminal date for the application of the Act 
is the date on which Part II or III is applied. Once these parts of the Act are 
applied to the premises, the suit must stand cither transferred to the special 
Court or, if it is already pending in it, it must be heard aceording to the pro- 
visions of the Act since all the provisions become applicable In Mahalingam 
Bandappa v. Venkatesh,'? this view was taken though the statement ‘‘the word 
‘apply’ in the expression ‘premises to which the provisions of Part II apply’ 
means full application” is not very happily worded. Having regard to the 
finding of the learned Judges it is obvious that what the learned Judges meant 
by the expression was that Pari If became applicable to the premises in the suit. 

The non-obstante clause to the proviso is in the nature of an exception or 
qualification to the proviso. The opening words ‘‘nothing in this proviso’’ 
must clearly indicate that the exception created by it must become applicable 
to what is enacted by the proviso. Unless the proviso applies there can be no 
question of the exception applying at all. Now the proviso applies to a suit 


9 [1956]2 8.C.R 603, at p. 633, 11 (1828) 1 Hud, & Brooke 632, 648, 
10 (1883) 8 App. Cas, 354, 35-4. 12 (1956) 59 Bom, L.R. 227, 
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in respect of premises to which Part LI is applied or Part III is applied. It 
must be remembered that the mere application of the Act, ie. Part I and Part 
IV does not give any relief to a tenant. Part I merely consists of six sections 
and deals with title, extent, commencement, durations, exemptions and the 
power of the State to issue orders in respect of premises belonging to the local 
authorities and definitions. Part IV consists of miscellaneous provisions such 
as offences which are made cognizable offences by company etc. rules regard- 
ing repeals and removal of doubts, regarding applicability of the Act to the 
proceedings under the Presidency Small Causes Courts Act. It is obvious, 
that by mere application, therefore, of Parts I and IV no relief is intended to 
be provided to the tenant. In this connection it is also to be borne in mind that 
even though by s. 2(/) Part I and Part IV have been applied to the whole Stato 
it is only after Part II or III is applied to the premises in suit that last words 
in the first proviso prescribe that ‘‘all the provisions of this Act and the rules 
made thereunder shall apply to all such suits and proceedings’’. Obviously, 
therefore, the mere coming into force of Part I and Part IV does not mean the 
application of the Act or coming into operation of the Act. The words, there- 
fore, which come in the exception must be construed with due regard to what 
is provided in the proviso itself. 

Coming to the exception clause the words which are emphasised before us by 
Mr. Kanuga and Mr. Rege, both, are ‘‘before coming into operation of this Act”? 
following the words ‘‘decree or orders passed’’ and the words ‘‘as if this Act had 
not been passed’’ following the words ‘‘execution proceedings and appeals shall ° 
be decided and disposed of’’. It has been argued that since Part I and Part IV ` 
of the Act became applicable it must mean this Act has come into operation. This 
contention succeeded before Mr. Justice Gokhale. It is interesting to note in this 
connection that we often find that some enactments provide that the Act would 
come into operation as soon as it is published but the provisions are applied 
as and when the State Government does so. Such for example are the Bombay 
Tenancy and Agricultural Lands Act, 1948, the Bombay Land Acquisition Act, 
1948, and similarly the Advocates Act, 1961. The Legislature has in the pre- 
sent case not used that nomenclature. In s. 2 which ts the extent clause (i) 
provides that Parts I and IV of this Act shall extend to the Bombay area of 
the State of Maharashtra and sub-s. (2) extends Parts II and III to the sche- 
duled areas. As the Legislature itself does not bring into operation the Act on 
its enactment it is impossible to say that merely by bringing in force Parts I 
and IV the Act came into force. The State Legislature has not advisedly used 
these words in the enacting part of the section. 

The last words in the proviso are ‘‘all provisions of the Act and the rules 
made thereunder shall apply to all such suits and proceedings”. It would, 
therefore, appear that the Act would come into operation only when Part II 
and/or Part III becomes applicable and not before. When, therefore, the Le- 
gislature used the words ‘coming into operation of this Act’ in the non-obstante 
clause, it clearly intended the words to be used in the sense in which they are 
used in the last part of the proviso quoted above and not in any other senge. 
This, therefore, is the second reason why the second proviso applies to appeals 
and execution proceedings which are pending on the date when Part II or 
Part III is applied to the suit premises. The words ‘‘as if this Act had not been 
passed’? do not present any difficulty whatsoever. They merely state how ap- 
neals and execution proceedings are to be disposed of if the provisions of the 
Act did not apply. 

If the words ‘‘before coming into operation of this Act’’ mean the enactment 
of the Act and its publication and the extension of Parts I and IV under sub-s. 
(ïi) of s. (2) the result would render nugatory the non-obstante clause itself 
and render it wholly meaningless. We have shown that having regard to the 
opening words ‘‘Nothing in this proviso’, exception can apply only when the 
proviso becomes applicable. If, however, the meaning as contended fir is 
given the exception, it must apply to nothing, for the obvious reason that 
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anless Part II or Part III is applied the suit could not be governed by the 
provisions of the Act and it will go on according to ordinary rules. Mr. Justicė 
Gokhale says that the latter part of the proviso being an exception to it, it 
should be construed strictly. Even so, it must be construed reasonably and 
fairly. In Statutory Construction by Crawford, 1940 edn., at page 612 we find 
the following : 


“...Nor can the court construe an exception so as to make it ambiguous or meaningless, 
when a reasonable construction can be given to it.” i 
It cannot be gainsaid that it is our duty to bring about harmony between the 
proviso and the non-obstante clause and not to make either one or the other 
redundant or useless. It is impossible, therefore, to accept the construction 
that is suggested on behalf of the appellants. The words ‘‘On the coming into 
operation of this Act’ must be held in the context to mean on the coming into 
operation of the whole Act in relation to premises in appeal or execution pro- 
ceedings. 

Relying upon some observations in Shah Bhojraj v. Subhash Chandra it is 
argued that the Supreme Court has decided that s. 12(J) is by itself retro- 
spective notwithstanding the provisions of s. 50 and the provisions thereto and 
we must therefore apply it to pending appeals. It is true that the language of 
a section may be capable of retrospective application even to a pending appeal 
and in such a case the Court must so apply it irrespective of any. supposed 
hardship to any of the parties. So far as it goes, the principle cannot be ques- 
tioned. But the question, however, is whether when a specific provision has 
been made by the Legislature in the form of s. 50 with its provisos and its ex- 
ception, is it open to the Court to disregard the same and apply s. 12(1) re- 
trospectively? Though s. 12(/) is in a way declaratory and is capable of ap- 
plying to all pending proceedings, that, however, is not all. Section 50 with 
all its three provisos is to be considered and if it applies then s. 12(7) cannot 
apply to appeals. The rule of construction is a general rule, but the Legisla- 
ture is ultimately the supreme authority and it is for the Legislatute to say 
an apparently retrospective enactment shall be applied only in a particular way. 
Section 12(/) is a general provision while the proviso is a special one dealing 
specifically with the application of the Act retrospecively to appeals and suits. 
It is well settled that the special provision must override the general provisions. 
Their Lordships of the Supreme Court did not lay down that in a given case 
s. 12(/) must be applied irrespective of the exception provided in s. 50 of the 
Act. On the contrary, while distinguishing the Full Bench case in Nilkanth v. 
Rasiklal in Shah Bhojraj v. Subhash Chandra, their Lordships said (p. 411): 


_ “The question there was whether s. 12 by itself or read with the proviso to s. 60 was appli- 
cable retrospectively to appeals, That is not the question which has arisen here.” - 


And their Lordships distinctly said that 


“|. the language of the sub-section applies equally to suits pending when Part II comes 
into force and those to be filed s1bsequently”’, and that “the cortention of the respondent that 
the operation of s. 12(2) is limited to suits filed after the Acb comes into force ia a particular 
area canr.ot be accepted,” 

The Court was dealing only with this contention. 

Having regard to what we have stated above we hold that the judgment of 
Mr. Justice Naik lays down the correct law and not the decision of Mr. Jus- 
tice Gokhale. 

In Second Appeal No. 11 of 1965, Mr. Kanuga contended that the Small 
Causes Court had jurisdiction in the matter and not the Civil Judge, Junior 
Division, even if the Rent Act did not apply. He accordingly contended that 
the decree as made is erroneous and cannot be supported. There is no sub- 
stance in this contention because the claim in the suit was Rs. 482 while the 
jurisdiction of the then Civil Judge, Junior Division, Mr. P. B. Patil, was 
limited to suits of Small Causes nature of the value of Rs. 400 only. It is 
rather surprising that the learned District Judge should have allowed such con- 
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tentions to be raised before him without enquiring as to whether the suit really 
fell within the jurisdiction of the Small Causes Court. 

It was then contended that the appellant had paid Rs. 150 as advance and 
that is lying with the plaintiff, therefore, the rent was not in arrears and the 
tenancy could not be terminated. If the Rent Act did not apply to the area 
then the landlord was entitled to terminate the tenancy of the tenant in 
accordance with the provisions of the Transfer of Property Act and no ex- 
ception can be taken even assuming that the tenant’s contention is right. His 
contention, however, that Rs. 150 were paid towards advance rent cannot be 
accepted. The learned trial Judge has not apparently accepted it and no con- 
tention was raised before the District Court. This contention also fails. 

As we have held that in neither case the Rent Act applied both the appeal 
and the Revisional Application must fail. The appeal is dismissed with costs 
and in Civil Revisional Application rule is discharged with costs. 


Order accordingly. 


SUPREME COURT. 


Presert : The Hon'ble Mr. K. Subba Rao, Chief Justice, Mr, Jusice J. C. Shah, Mr. Justice 
S. M. Sikri, Mr. Justice V. Ramaswamt and Mr, Justice O. A. Vaidialingam, 


THE MOON MILLS LTD. v. M. R. MEHER.* 
Certiorari, writ of-—When such writ will not be granited—C neittution of India, Art. 226. 


The issue of a writ of certiorars is largely a matter of sound discre‘ion. The writ will 
not be granted if there is such negligence or omission on the part of the applicant to assert his 
right as, taken in conjunction with the lapse of time and other circumstances, carses 
prejuaice to the adverse party. The principle is to a great extent, though not identical 
with, similar to the exercise of discretion in the Court of Chancery, The principle hag 
been clearly stated in Lindsay Petroleum Company v. Hurd!, as follows :— 

“Now the doctrice of laches in Courts of Equity is not an arbitrary or a technical 
doctrine, Where it wovld be practically unjust to give a remedy, either because the 
party has, by his conduct, done that which might fairly be regarded as equivalent to a 
waiver of it, or where by his conduct and neglect he has, though perhaps not waiving that 
remedy, yet put the other party in a situation ia which it woul] not be reasonable to 
place him if the remedy were afterwards to be asserted, in either of these cases, lapse of 
time and delay are most material, But in every case, if an argument against relief, 
which otherwise would be just, is founded upon mere delay, that delay of course not 
amountiag to a bar by any statute of limitations, the validity of that defence muat be 
tried upon principles substantially equitable. Two circumstances, always important in 
such cages, are, the length of the delay and the nature of the acts done during the interval, 
which might affect either party and cause a balance ot justice or injustice in taking the 
one course or the other, so far as relates to the remedy.” 


Tue facts appear in the judgment. 


S. T. Desai, with B. Dutta and O. C. Mathur, for the appellant. 
B. Sen, with B. P. Maheshwari, for respondent No. 2. 
B. Sen, with R. N. Sachthey, for respodnent No. 3. 


Ramaswami J. This appeal is brought, by special leave, against the judgment 
of the Bombay High Court dated February 6, 1962, in Appeal No. 36 of 1960 
from the order of K. K. Desai J. in Miscellaneous Application No. 327 of 1959 
filed by the appellant under art. 226 of the Constitution of India. 

The appellant carried on business as a cotton textile mill prior to July 1, 
1958. It had been registered as an ‘Undertaking’ in the cotton textile industry 


“Decided, February 28, 1967, Civil Appeal 1 (1874) L.R. 5 P.O, 221, at p. 239. 
No. 22 of 1986, 
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under the Bombay Industrial Relations Act, 1946 (Bombay Act XI of 1947); 
hereinafter referred to as the ‘Act’, Respondents No. 2 are a representative 
Union of the Cotton Textile Industry in the city of Bombay and registered as 
such under the provisions of the Act. Respondents No. 2 gave a notice of 
change in connection with the method to be adopted for grant of bonus for the 
years 1953 to 1957. The dispute arising out of that notice was referred to 
arbitration of the Industrial Court by a submission in writing dated February 
28, 1956 under s. 66 of the Act. On March 1, 1956 an agreement was entered 
into between the Millowners’ Association on behalf of certain cotton textile 
mills and respondents No, 2 in connection with the method to be adopted for 
payment of bonus for these years. In accordance with that agreement the 
Industrial Court made an award dated March 13, 1956 in terms of the said 
agreement. Clause 10 of the agreement provided for decision by arbitration 
in future in the event of difference of opinion arising between the parties re- 
garding the determination of available surplus of profits or the quantum of 
bonus to be paid by the Cotton Textile Mills. 

The appellant was not a party to the agreement and was accordingly not 
bound by the agreement. The Government of Bombay, however, issued a noti- 
fication under s. 114(2) of the Act which states as follows: 


“In cases in which a Repr sentative Union iv a party to a registered agreement or a 
settlement, submission or award, the State Government may, after giving the parties affected 
an opportunity of being heard, by notification in the Official Gazette, direct that such agree- 
ment, settlement, submission or award shall be binding upon such other employers and 
employees in such industry or occupation in that local area as may be specified in the noti- 
fioation : 

Provided that before giviag a direction under this section the State Government may, 
in such cases as it deems fit, make a reference to the Industrial Court for its opinion,” 

The notification of the Government is dated July 31, 1956, and reads as follows: 

“No, ARP-1256 : Whereas the Rashtriya Mill Mazdoor Sangh, Bombay, a Representative 
Union for the Cotton Textile Industry in the local area of Greater Bombay (herejnafter referred 
to as ‘the Union’) is a party to an award dated the 13th Maroh 1956 made by the Industrial 
Court in reference (IC) No, 114 of 1953, (IO) No, 24 of 1964, (IC) No. 25 of 1954 and sub- 
mission (IC) No, 3 of 1956 providing for the payment of bonus for the years 1952 and 1953 and 
the years 1954 to 1957 Loth inclusive to the employees of the cotton textile mills in Greater 
Bombay (hereinafter referred as ‘the Award’); 

And whereas the Government of Bombay, considers that the Award should be made 
binding upon the employers specified in column of the schedule hereto annexed and their 
employees in the said Cotton Textile Industry in Greater Bombay ; 

And whereas the said employers and the Rashtriya Mill Mazdoor Sangh, Bombay, re- 
presenting the said employees teing ths parties affected were heard as required by Sub-section 
(2) of section 114 of the Bombay Industria] Relations Act, 1946 (Bombay XI of 1947) (herein- 
after reterred to as the ‘said Act’); 

Now therefore, in exercise of the powers couferred by sub-section (2) of section 114 of the 
said Act, the Government of Bombay hereby directs that the said Award shall be binding on 
the employer specified in column 1 of the Schedule hereto anaexed and their employees in the 
matter of payment of bonus for the years specified against the said employers in column 2 of 
the said Schedule, 

















SCHEDULE 
Name of Employer Years 
l 2 
The Prakash Cotton Mills Limited, Bombay 1952 to 1957 (both inclusive) 
The Hirjee Mills Ltd., Bombay (In Liquidation) 1952 to 1953 and 1954. 
The Sayaji Mills Company Limited, No. 2, Bombay. 1956 to 1956 and 1957, 
The Moon Mills Ltd., Bombay. 1953 to 1957 (both inclusive), ” 





It is admitted by respondents No. 2 that bonus had been paid in accordance 
with the method contained in the agreement and the award dated March 13, 
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1956 for the years 1953 and 1954, There were disputes between the appellant 
and respondents No. 2 with regard to the bonus to be paid for the years 1955 
and 1956. The dispute was referred to the arbitration of Sri M. D. Bhatt. 
The arbitrator gave his award on April 25, 1958. After certain correspondence 
between the parties the award was filed with the Registrar, Industrial Court 
under s. 74(1) of the Act. As the appellant failed to carry out directions 
contained in the award respondents No, 2 made an application to the Labour 
Court—Application No. 574 of 1958—contending that the appellant had com- 
mitted an illegal change under the Act by not paying to their employees bonus 
as directed by the award dated April 25, 1958 and prayed for an order that 
the appellant should be directed to withdraw the illegal change with imme- 
diate effect. The appellant denied its liability, but the Labour Court allowed 
the application of respondents No. 2 by its order dated August 4, 1959 and 
directed the appellant tc withdraw the illegal change by complying with the 
directions contained in the award within one month from the date of the order. 
The appellant took the matter in appeal to the Industrial Court, being appeal 
No. 226 of 1959. By its order dated October 24, 1959, the Industrial Court 
rejected the appeal and affirmed the order of the Labour Court. Thereafter, 
the appellant moved the Bombay High Court for grant of a writ under art. 226 
of the Constitution to quash the order of the Industrial Court in Appeal No. 
226 of 1959. The application was dismissed by K. K. Desai, J. on July 1, 
1960. The appellant took the matter in appeal under Letters Patent, but the 
appeal was dismissed by the Division Bench consisting of Chainani, C. J. and 
Tarkunde, J. on February 6, 1962. 

It was submitted on behalf of the appellant that the notification of the State 
Government dated July 31, 1956 under s. 114(2) of the Act was the subject- 
matter of consideration in Prakash Cotton Mills (Private) Lid. v. State .of 
Bombay,’ and it was held by this Court that the notification was ultra vires of 
the powers conferred on the State Government under s. 114(2) of the Act and 
must be struck down. Mr. S. T. Desai put forward the contention that the 
High Court should therefore have quashed the order of the Industrial Court 
by grant of a writ for an error of law apparent on the face of the record. Mr. B. 
Sen on behalf of the respondents, however, said that the case of the appellant 
is different from that of Prakash Cotton Mills, supra, and the decision of this 
Court in that case does not govern this case. We are unable to accept the argu- 
ment of the respondents as correct. It was held by the majority judgment of 
this Court in Prakash Cotton ‘Mill’s case that the notification dated July 31, 
1956, was beyond the powers of the State Government under s. 114(2) of the 
Act, because there are three limitations on the State Government’s power. en- 
acted under that sub-section: (1) It is limited by the subject-matter of the 
agreement or settlement, submission or award sought to be extended, (2) It 
has to be in conformity with the Industrial Law laid down by the Full Bench 
of the Industrial Court and also by any decision of this Court, and (3)- the 
State Government’s power to make a direction under that section is co- 
terminus with the power of an adjudicator and the State cannot do what an 
adjudicator cannot do under the Act. At page 112 of the Report Wanchoo, J., 
speaking for the Court stated as follows: 

“The contention on behalf cf the appellant is that it would not be open to an Ir dustrial 
Court to grant bonus when profit was not adequate to meet all prior charges or where 
there was an actual loss and therefore when the impugned notification made it possible for grant 
of bonus even in these cases (for prima facie the appellant had made losses upto 1955), it 
directed something which even an Industrial Court could not do. In consequence, it is urged 
that the notification maamuch as it makes this possible is beyond the powers conferred on the 
State Government under s. 114(2) because it allows something to be done which even an 
Industrial Court could rot allow, Reliance in this cornection is placed on the decision cf this 
Court in New Maneck Chowk Spg. & Wvg. Uo. Lid. v. Textile Labour Association." In that case 


1 [1962] 1 S.C.R. 105, s.o. 63 Bom, L.R. 2 [1861] 3 S.0.R. 1. 
9651. 
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this Court was considering a similar agreement relating tc Ahmedabad, The Industrial Court 
had imposod that agreement after its expiry for one year on the mills in spite of their con- 
tention that they were not bound to pay any bonus for the years in dispute in view of the 
law laid down by this Court in The Associated Cement Companies Lid. v. Its Workmen®, After 
examining the terms of the a,reement then in dispute this Court came to the conclusion that 
in view of the law laid down in The Assootated Cement Companies’ ca-0, the Industrial Court 
had no jurisdiction to impose that agreement on the mills, It further held that an agr:ement 
of that kind could only continue by consent of parties and could not be enforced by industrial 
adjadication against the will of any of the parties. The agreement in the present case directed 
to be enforced by the impngned notification is similar in terms and as held in New Muy.eck 
Chowk’s cease it could not be enforced by industrial adjudication against the will of any of the 
parties, The power of the State Government under s. 114(3) being coterminus with the power 
of an adjudicator under the Act, such an agreement cannot therefore be directed to be enforced 
against the will of the appellant even under s, 114(2) inasmuch as by doing so the State Govern- 
ment would ke going beyond the powers conferred on it by that section. The impugned noti- 
fication, therefore must be held to be bad inasmuch as it goes beyond the powers conferred 
on the State Governn ent under s, 114(2) and must therefore be struck dowr,” 

In our opinion, the present case falls directly within the ratio of the decision of 
this Court in Prakash Cotton Mill’s case and it follows, therefore, that the award 
of Mr. Bhat dated April 25, 1958, is illegal and ultra viras and the decision of 
the Labour Court dated August 4, 1959 and of the Industrial Court dated 
October 24, 1959 must be quashed by grant of a writ of certiorari. 

_On behalf of the respondents Mr. B. Sen, however, pointed out that the 
conduct of the appellant does not entitle it to the grant of a writ, because 
it has been guilty of acquiescence or delay. It was pointed out that the 
award of Mr. Bhat was given on April 25, 1958 but an application to the 
High Court for grant of a writ was made long after on November 16, 1959. 
We do- not think there is any substance in this argument, because respondents 
No. 2 had made an application dated August 19, 1958 to the Labour Court 
for enforcement of the award and the appellant had contested that application 
by a Written Statement dated September 15, 1958. The Labour Court allowed 
the application on August 4, 1959 and the appellant had preferred an appeal 
to the Industrial Court on August 31, 1959. The decision of the Industrial 
Court was given on October 24, 1959 and after the appeal was dismissed, the 
appellant moved the High Court for grant of a writ on November 16, 1959. 
Mr. B. Sen then put forward the argument that the appellant itself had acted 
on the bonus agreement and on October 14, 1957 had issued a notice informing 
its workers that ‘‘pursuant to the award of the Industrial Court in terms of 
the agreement dated March 1, 1956 reached between the Millowners’ Associa- 
tion, Bombay and the Rashtriya Mill Mazdoor Sangh, regarding payment of 
bonus would be paid to them at 4.8 per cent of the total basic earning during 
1956.” On October 27, 1956, the appellant and the Secretary of respondents 
No. 2 signed a joint statement in which it was stated as follows: 

“Since it has not yet been possible to complete bonus calculations for all these years, it 
is hereby agreed between the Rashtriya Mill Mazdoor Sangh,Bombay end the Moon Mills 
Ltd., Bombay that under the Bonus Agreement the Moon Milla should pay a bonus at the 
rate of 4.8 per cent for each of the years 1953, 1954 and 1955 as a tentative payment,” 

It was, therefore, contended that the appellant itself had agreed with respon- 
dents No. 2 to pay bonus for 1958, 1954, 1955 and 1956 according to the terms 
of the bonus agreement. It was also pointed out that the appellant had not 
pressed its objection with regard to jurisdiction before the Labour Court or 
the Industrial Court. But it appears that the decision of this Court in Pra- 
kash Cotton Mill’s case was given on February 16, 1961 after the decision of 
K. K. Desai J. on July 1, 1960 and before the decision of the Letters Patent 
Bench on February 6, 1962. In the circumstances of this case, we do not consider 
that there is such acquiescence on the part of the appellant as to disentitle it 


3 [1959] S.C.R, 925, 
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to a grant of a writ under art. 226 of the Constitution. It is true that the 
issue of a writ of certiorari is largely a matter of sound discretion. It is also 
true that the writ will not be granted if there is such negligence or omission 
on the part of the applicant to assert his right as, taken in conjunction with 
the lapse of time and other circumstances, causes prejudice to the adverse 
party. The principle is to a great extent, though not identical with, similar to 
the exercise of discretion in the Court of-Chancery. The principle has been 
clearly stated by Lord Selbourne, the Lord Chancellor, in Lindsay Petroleum 
Company v. Hurd,* as follows: 


“Now the doctrine of laches in Courts of Equity is not an arbitrary or a technical doctrine. 
Where it would be practically unjust to give a remedy, either because the party has, by his 
condnet, done that which might fairly be regarded a» equivalent to a waiver of it, or where 
by his conduct and neglect he bas, though perhaps not waiving that remedy, yet put the 
other party in @ situation in which it would not be reasonable to place him if the remedy were 
afterwards to be asserted, in either of these cases, lapse of time and delay are most material. 
But in every case, if an argument against relief, which otherwise would be jvat, is founded 
upon mere delay, that delay of course not amounting to a bar by any statute of limitations, the 
validity of that defence must be tried upon principles substantially equitable, Two circum- 
stances, always important in such cases, are, the length of the delay and the nature of the acts 
done during the interval, which might affect either party and cause a balance of justice or 
injustice in taking the one course or the other, so far as relates to the remedy.” 

In the present case, we are of opinion that there is no such negligence or 
laches or acquiescence on the part of the appellant as may disentitle it to 
the grant of a writ. 

For the reasons already stated, we hold that the judgment of the Division 
Bench of the Bombay High Court dated February 6, 1962, must be set aside 
and the appellant must be granted a writ in the nature of certiorari for quash- 
ing the order of the Industrial Court dated October 24, 1959 and of the Labour 
Court dated August 4, 1959. The appeal is accordingly allowed, but in the 
circumstances of. the case there will be no order as to costs. 

We should, however, like to make it clear that this decision will not prejudice 
the trial of any References with respect to bonus which may be pending 
or which may hereafter be made between the appellant and its employees in 
respect of the years 1955 and 1956. If such References are pending or should 
hereafter be made they will be proceeded with and decided in accordance with 


law. Appeal allowed. 


APPELLATE CIVIL. 


Before Mr, Justice Tarkunds and Mr. Justice K. K. Desai, 
M/S. VASANJI GHELA & CO. v. STATE OF MAHARASHTRA.* 


Linitution Act (XXXVI cf 1963), Secs. 5, 29(2)—Bombay Sales Taw Act (Bom, V of 1946), 
Seo, 23—I dian Limitation Act (IX of 1908), Secs, 5, 29-—Applicability of 83.6 and. 29(2) 
of Limitation Act of 1963 to application under s, 23 of Bom. Act of 1946—Whether gies 
Tax Tribunal has jurisdiction to condone delay in filing such application, 


Where any. special law prescribed for any application a period of limitation ss.4 to D 
of the Limitation Act, 1963, will apply to the extent to whioh they are not a ex- 
cluded by such special law, 
The provisions in s. 5 of the Limitation Act, 1963, are applicable to an application for 
reference made under s.23 of the Bombay Sales Tax Act, 1948. : 
Vidyacharan v, Khubchand!, Employees’ State Ina. Oorp. v. Bharat Barrel? and Imperial 
. Bucket Gc. v, Sin, Bhagwati Basax3, referred to. 


“4 (1874) L.R. 5 P.C. 221, 239. 1 [1964] ATR, 8.C. 1099. 
*Decided, February 8, 1967. Special Civil 2 (1966) 69 Bom, L.R., 52, 
Application No, 2197 of 1965, 3 [1954] A.LR, Cal, 520, 
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Tue facts appear in the judgment. 


V. J. Jhaveri and H. K. Shah, for the petitioners. 
R. J. Joshi, instructed by Little & Co., for the respondents. 


K. K. Desar J. In this petition under arts. 226 and 227 of the Constitution 
the petitioners have challenged the correctness and legality of the decision of 
the Maharashtra Sales Tax Tribunal dated September 24, 1965, whereby the 
Tribunal rejected the petitioners’ application requiring the Tribunal to refer to 
the High Court questions of law mentioned in the application for reference. 

The short facts leading to the application for reference and the above deci- 
sion may be summarised as follows: 

Petitioner No. 2 was at all material times a partner in petitioner No. 1 firm 
being a registered dealer under the Sales Tax Act. In connection with the 
sales tax liability of petitioner No. 1 firm hereinafter referred to as the peti- 
tioner firm for the period from April 1, 1950 to October 31, 1952, returns were 
filed by the petitioner firm. The return in respect of the quarter ending 
October 31, 1952 was filed on December 2, 1952. The Sales Tax Officer dis- 
posed of the question of the petitioners’ liability in respect of the above period 
(April 1, 1950 to October 31, 1952) by an assessment order dated August 20, 
1958. He held that out of the actual sales ascertained by him, sales worth 
Rs. 18,27,053-3-6 should be ‘‘disallowed’’, (thereby meaning as sales to a regis- 
tered dealer) ‘‘as these sales did not appear to be genuine transactions’’, The 
petitioners filed an appeal against the above assessment order. Their main 
contention in the appeal was that in respect of the sales held to be not genuine 
particulars had not been disclosed to them. By a schedule appended to a letter 
dated March 12, 1956 the Appellate Authority gave particulars of the sales 
which were liable to be disallowed as not genuine. Thereafter, in due course 
the appeal was disposed of by an order dated April 12, 1956. The petitioners’ 
case is that by the appellate order relief was given to the petitioners in respect 
of sales of the value of Rs. 6,25,247-11-3 to Keshavji Hirji. The submission 
was that the Appellate Authority held the sales of the petitioners to Keshavji 
Hirji to be genuine sales to a registered dealer and gave relief accordingly. The 
petitioners filed a revision application against the above appellate order on 
May 25, 1956. The revisional Authority issued a notice dated May 16, 1958, 
under the suo motu powers of revision vested in it in connection with the 
alleged sales of the petitioners to Keshavji Hirji. The revisional Authority 
appears to have formed an opinion that these sales were not genuine sales to 
a registered dealer and an inquiry in revision should be made in that con- 
nection. The revisional application filed by the petitioner and the matter of 
the above suo motu notice issued by the revisional Authority, were decided by 
the Deputy Commissioner for Sales Tax by his order dated July 22, 1961. His 
finding was that the petitioners’ alleged sales to Keshavji Hirji were not 
genuine and the Sales Tax Officer was right in ‘‘disallowing’’ these sales. From 
the above decision of the Deputy Commissioner the petitioners filed revisional 
application before the Maharashtra Sales Tax Tribunal. That revisional appli- 
cation was disposed of by a decision of the Tribunal dated November 29, 1963. 
The judgment and decision was served on the petitioners on December 31, 1963. 
Under s8. 23 of the Bombay Sales Tax Act, 1946, and under s. 34 of the Bombay 
‘Sales Tax Act, 1953, a provision is made to enable assessees to have questions of 
law arising out of the orders made by the Maharashtra Sales Tax Tribunal re- 
ferred to this Court. By an application dated March 20, 1964, the petitioners 
submitted to the Tribunal that a question of law mentioned in their application 
arose out of the order of the Tribunal and the same should be referred by the 
Tribunal to this Court. Under ss. 23 and 34 mentioned above the time preserib- 
ed for application to the Tribunal for making a reference to this Court was 
respectively 60 days and 90 days from the date of the decision of the Tribunal. 
By application dated August 2, 1965, the petitioners submitted that they were 
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under the impression that the time for filing application for reference was 90 
days from the date of the receipt of the judgment, and that in connection with 
their application they were governed by 1953 or 1959 Sales Tax Acts. That 
was the effect of the decision of the Tribunal itself in the case of Collector 
of Sales Tax v. Mohammed Usman Chand.’ They further submitted that 
they were lay people. If the 1946 Act was held to be applicable, the 
delay in filing the petition was 21 days. The petitioners submitted that the 
delay in filing the application should be condoned. 

By the impugned decision dated September 24, 1965, in connection with the 
application for condonation of delay the Tribunal observed: 


~ “there is no power for the Tribunal to condone the delay...” 


The Tribunal further held that to the proceedings out of which the application 
for reference arose the 1946 Act applied. The prescribed period of limitation 
in respect of the application was 60 days. The application being barred by 
limitation was liable to be rejected. The application was accordingly rejected. 

In connection with the above findings of the Tribunal Mr. Shah for the peti- 
tioners has submitted that each one of the findings is contrary to the provisions in 
the Sales Tax Acts (i) 1946, (ii) 1953 and (iii) 1959. He has further sub- 
mitted that under s. 5 read with s. 29 of the Limitation Act, 1963, the Tri- 
bunal had jurisdiction to condone delay. The Tribunal has failed to exer- 
eise that jurisdiction. There were sufficient facts for condonation of delay in 
the making of the application, if 1946 Act was applicable. There was no de- 
lay if the subsequent Acts applied. The Tribunal has failed to consider these 
facts and has failed to exercise its discretion and powers for condonation of 
delay. For these reasons, in the submission of the petitioners, the impugned 
decision of the Tribunal is liable to be set aside. Mr. Joshi for the respondents 
submitted that the sections of the Limitation Act relate and apply only to 
civil proceedings which originate in a civil Court. The provisions in the Act 
cannot apply to the application for reference to this Court made under the 
Sales Tax Acts. He also contended that the proceedings for assessment in 
this case commenced under the 1946 Act. In his submission, therefore, the 
question of reference to this Court was liable to be disposed of by the Tribunal 
under s. 23 of the 1946 Act. 

It is convenient first to deal with the submissions made on the footing of 
ss. 5:and 29 of the Limitation Act, 1963. Section 5 relates to the power to 
condone delay and thus accept and entertain proceedings otherwise barred by 
limitation. Section 29 relates to savings in connection with the prescribed 
period of limitation. Sections 4 to 24 which are referred to in s. 29 also relate 
to extension of period of limitation and/or in respect of computation of period 
of limitation. The relevant part of s. 5 provides: 


“Any appeal or any application ... may be admitted after the prescribed period if the 
appellant or the applicant satisfles"the court that he had sufficient cange for not preferring 
the appeal or making the application within such period, 

Hxplanation.—The fact that the appellant or the applicant was misled by any order, 
practice...in ascertaining or computing the prescribed period may be sufficient cause within 
the meaning of this section.” ` 
Section 29(2) provides: ; 

i «Where any special or local law prescribes for any ... application, a period of limitation 
different from the period prescribed by the Schedule, the provisions of section 3 shall apply 
as if auch period were the period prescribed by the Schedule and for the purpose of determining 
any period of limitation prescribed for any ... application by any special or local law, the 
provisions contained in sections 4 to 21,(inolusive) shall apply only in so far as, and to the 
extent to which, they are not expressly excluded by such special or locallaw.” . - o’ 
Tt is not necessary to quote here the provisions in sub-ss. (J), (3) and (4) of 
s. 29. The application for reference was made under special law, Le. the Sales 


1 Revision Application No, 421 of 1960 (Sales Tax Tribunal, Bombay). 
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Tax Act, 1946 or Sales Tax Act, 1953. The application was made after the 
Limitation Act of 1963 had come into force. The period of limitation of 60 
days was prescribed by special law in connection with the making of an appli- 
cation for reference. The submission, therefore, was that to the petitioners’ 
application for reference having regard to the provisions in sub-s. (2) s. 29, 
ss. 4 to. 24 of the Limitation Act applied. Thus the Tribunal was bound to 
consider all the relevant facts for condonation of delay under s. 5 of the Limi- 
tation Act in respect of the petitioners’ application for reference. 

In connection with this question it requires to be noticed that by the 1963 
Limitation Act the parallel provisions ins. 5 and s. 29 of the Limitation Act 
of 1908 have been substantially altered. On the question of condonation of 
delay under s. 5 of the 1908 Act, it was necessary that the provisions of the 
section should have been made applicable by or under the relevant enact- 
ments. That necessity has been avoided under the 1963 Act. Thes. 5 is now 
applicable without any further Notification or enactment made in that con- 
nection. Sub-section (2) of s. 29 in the 1908 Act did not refer to s. 5 at all, 
and the relevant part thereof provided: 


“29.(2) 

(a) the provisions contained in seotion 4, sections 9 to 18, and section 22 shall apply 
only in so far as, and to the extent to which, they are not expressly excluded by such special 
or local law.” 


Thus under s. 29(2)(a) of the 1908 Act where the period of limitation was 
prescribed by special laws, the question of condonation of delay under s. 5 of 
the Limitation Act could never arise. Similarly the application of ss. 6 to 8, 
19 to 21 and 23 and 24 could not arise. The period of limitation could not 
be considered extended under these sections where proceedings were barred by 
limitation prescribed by special laws. That scheme has been altered by the 
present sub-s. (2) of s. 29, which we have already quoted above. It is clear 
that sub-s. (2) of s. 29 of the 1963 Act provides that in determining 
the period of limitation under a special law, the provisions contained in ss. 4 
to 24 of the Limitation Act shall apply. It is, however, true that these sec- 
tions will not be applicable in so far as, and to the extent to which, they are 
expressly excluded by such special laws. 

Nothing has been shown to us and it has not been contended that by the 
1946 Sales Tax Act application of the above ss. 4 to 24 or any of them has 
been excluded in respect of applications for reference made under s. 23 of 
that Act. Having regard to the unambiguous and clear language of sub- 
s. (2) of s. 29, it is clear that the Tribunal was not right in proceeding to 
decide the petitioners’ application on the footing that the provisions of s. 5 
of the Limitation Act of 1963 were not applicable. In this connection a re- 
ference may be made to observations of the Supreme Court in the case 
of Vidyacharan v. Khubchand.* The question before the Supreme Court re- 
lated to an appeal under s. 116A(J) of the Representation of the People Act, 
1951, and the contention that to that appeal art. 156 in the First Schedule 
of the Limitation Act of 1908 applied. In that connection the Supreme 
Court had to consider the true effect of the provisions in s. 29(2) 
of that Act. The argument of the counsel for the appellant was that for in- 
voking sub-s, (2) of s. 29 the necessary condition was that the First Schedule 
of the Act should have prescribed the period of limitation for an appeal and 
that the special law (the Representation of the People Act) should have pre- 
scribed for the same type of appeal a different period of limitation. To an 
appeal against the order of an Election Tribunal sub-s. (2) of s. 29 of the Act 
was not applicable. The argument in reply on behalf of the respondents was 
in two alternatives, viz. (1) that the First Schedule to the Limitation Act 
prescribed a period of limitation for such an appeal, and (2) that sub-8. (2) 


2 [1964] ALR, 8.C, 1099, 
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of s. 29 was applicable even when the First Schedule to the Limitation Act 
did not prescribe any period of limitation for an appeal, and a special law 
prescribed a period of limitation for such an appeal. The Supreme Court 
accepted the contention made in reply on behalf of the respondents, as stated 
above. The finding of the Court thus was that art. 156 in the First Schedule 
to the Limitation Act prescribed period of limitation in respect of an appeal 
from order of an election Tribunal. The Court observed that assuming that 
art. 156 did not prescribe a period of limitation, the position was that s. 29(2) 
would apply even to a case where a difference between the special law and 
Limitation Act arose by the omission to provide for a limitation to a particular 
proceeding under the Limitation Act. In so far as these observations are 
applicable to the present contents of sub-s. (2) of s. 29, it requires to be 
noticed that art. 187 in the First Schedule to the 1963 Limitation Act pro- 
vides a period of limitation of three years in respect of ‘‘any other applica- 
tion for which no period of limitation is provided elsewhere...” and the time 
commences to run ‘‘when the right to apply acerues’’. The true effect of this 
article came to be considered in a case arising from an application made under 
the Employees’ State Insurance Act in the case of the Employees’ State Ins. 
Corp. v. Bharat Barrel. A Division Bench of this Court held that appli- 
cations filed by the Employees’ State Insurance Corporation for a relief under 
s. 75 of the Act before January 1, 1964 (being the date of commencement of 
1963 Limitation Act) were not subject to any period of limitation, but those 
filed thereafter were subject to the period prescribed in art. 137 of the Limi- 
{ation Act, 1963. The ratio of the decision of the Court was that the art. 137 
in the Limitation Act prescribes period of limitation for applications made 
under anv statute and special laws if these laws do not prescribe special 
period of limitation in respect of such applications. 

Now, this decision of the Division Bench is also relevant on the contention 
made by Mr. Joshi that sub-s. (2) of s. 29 and s. 5 have no relevance t¢ pro- 
ceedings which do not originate in a Civil Court. The application under the 
Employees’ State Insurance Corporation Act was not made to a Civil Curt. 
Even so. the Division Bench came to the conclusion that art. 137 applied to 
the applications made under the Act. This question appears to have arisen 
before the Calcutta High Court in the case of Imperial Bucket Co. v. Sm. 
Bhagwati Basak. In that case in dealing with the contention that s. 29(2) 
(a) had no application to the facts before the Court because the appeal that 
was filed in the lower Court was an appeal which was not filed in any Civil 
Court but before a ‘persona designata’, the Court observed (p. 522): 

“Section 20(2)(a) speaks of suit, appeal or application, In their plein meaning the words 

‘suit or appeal’ refer to any suit or any appeal, be it filed in a court or before a ‘persona 
designata.’ ” 
There are similar further observations in the judgment of the Court, which 
it is not necessary to quote here. We are unable to accept Mr. Joshi’s con- 
tention that the provisions in s. 29(2) and/or s. 5 of the Limitation Act of 
1963 was not attracted and could not be applied to the application for refer- 
ence filed before the Tribunal by the petitioners. 

In connection with the facts relating to the application for condonation of 
delay, it requires to be observed that the question of liability to sales tax was 
in respect of the period from April 1, 1950 to October 31, 1952. Though the 
liabilitv arose under the 1946 Act, the assessment order was passed on August 
20, 1953, after the 1946 Act had come to an end on November 1, 1952. The 
above appeal and the revisional application were proceeded with after the 1953 
Act had come into force. Different periods of limitation were prescribed under 
s. 23 of the 1946 Act and s. 34 of the 1958 Act. The petitioners being lay 
people were liable to get confused having regard to the changes in law made 
by the above Acts. In the application it was pointed out that the delay was 


3 (1966) 69 Bom, L.R. 52. t 4 [1954] ALR. Cal. 520. 
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only of 21 days. The Tribunal bas pointed out that in fact the petitioners’ 
application for reference was within the period of 90 days prescribed by 1953 
Act. The petitioners further pointed out that they were under the impression 
that they were governed by the 1953 or 1959 Sales Tax Acts. There was no 
reason to doubt the correctness of these statements of facts made in the appli- 
cation for condonation of delay. In the application the petitioners referred 
to the decision of the Tribunal in Collector of Sales Tax v. Mohammed Usman 
Chand and their case was that the decision in that case left them in no doubt 
that their application was liable to be considered as made under the 1953 or 
1959 Sales Tax Acts. These are prima facie very strong facts which ought 
to lead any Court of law to a conclusion that the delay in the matter of the 
petitioners’ application was liable to be condoned. These facts ought to have 
led the Tribunal to consider the petitioners’ application favourably. 

The Tribunal was accordingly not right when it observed that it had no 
power to condone the delay in filing the reference application beyond the 
period of limitation provided by law. In not disposing of the petitioners’ 
application for condonation of delay on merits, the Tribunal failed to exercise 
jurisdiction and discretion which it had. The Tribunal in fact ought to have 
considered the application on the merits and ought to have granted it. 

The question as to whether to the proceedings before the Tribunal and re- 
ferred to in this petition the 1946 Act applied, or 1953 Act applied, mainly 
related to the question of period of limitation. As has been observed by the 
Tribunal, if the 1953 Act applied, the petitioners’ application was in time. 
As has been observed by us above, even if the 1946 Act applied, the petitioners’ 
application was liable to be considered on merits and the delay in filing was 
Hable to be condoned. Under the circumstances, we find it unnecessary to de- 
cide the second contention made by Mr. Shah that to the proceedings in the 
petition the 1953-1959 Acts applied and the Tribunal’s finding to the contrary 
is incorrect. 

In the result the rule is made absolute. The decision of the Tribunal dated 
September 24, 1965, is set aside. The application for reference to be made to ` 
this Court filed on March 20, 1964, is restored to the file of the Tribunal. 
The Tribunal will dispose of the same in accordance with law and consistently 
with the observations made above. Respondent No. 1 will pay costs to the 


petitioners. Rule made absolute. 


[NAGPUR BENCH] 





Before Mr. Justices Abhyankar and Mr. Justice Palekar. 
ASHOK KRISHNARAO DHOTE 


v. 
DEAN, MEDICAL COLLEGE, NAGPUR.* 

Rules for Admission to Government Medical Colleges, Rules 4, 3(b)(11)—Consttiutton of India, 
Arts, 15, 29—Handbook of General Circulars—Interpretation of r. 4—Prinotple of reservation 
of seais in educational institutions, 

The Rules for Admiesion to Government Medical Colleges are framed in ‘conformity 
with the principles enshrined in arts, 15 and 29 of the Constitution of India. These 
Rules which recognise the principle of art. 15(4) of the Constitution cannot be so imple- 
mented or administered or given effect to as to nullify other clauses of art. 15 or art, 20 
and, therefore, strict supervision, control and circumspection are required to be observed 
in implementing these Rules. 

Under the Rules the authority entitled to admit is required to make, firstly, ono 
general list compiled according to percentage of corrected marks earned by each appli- 


“Decided, October 17/18, 1966. Special Special Civil Application No. 876 of 1968). 
Civil Application No. 818 of 1966 (with TA 
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cant in order of merit. This list must also show against the names of each student 
whether or not the student belongs to categories specified in column 6(#) of the Form 
of application for admission. Thereafter the authority will be required to find out how 
many of these candidates belonging to specified categories have come in the open list on 
account of their performance and earning the corrected percentage of marks. Excluding 
the number of such students if there is remaining any number of seats required to be 
filled to complete the quote of seats reserved for particular categories, the authority will be 
required to make further admissions to this reserved class from among the students 
belonging to this class in the order of merit from those who have not been admitted in 
the open list, 

Whenever any seats are reserved for particular categories for admission to the educa- 
tional institutions the selection must be made only by the method indicated in 8, A. 
Partha v. State of Mysore! and no other, 

M. R. Balaji v. State of Mysore? and Ohitralekha. v. State of Mysore’, referred to. 

Nave Buddhas referred to in rule 4{C) Category 1 of the Rules for admission to reserved 
seats made by the State Government to regulate admission to Government Medical 
Colleges in Maharashtra and in Column 6 (i)(c) of the Form of application for admis- 
sion, to Government Medical Colleges, mean Scheduled Castes converted to Buddhism 
and not just any one belonging to any caste whatever who has embraced Buddhism. 

The relevance and materiality of the adjudication does not depend in a writ petition 


merely on the plea raised by one side or other, Once the Court is in seisin of the whole | 


matter, it is necessary that the matter is considered from all its aspects. In invoking the 
extraordinary jurisdiction of the Court a scrupulous regard to truthfulness of statements 
and averments in the petition or in the return is expected. It may be that a particular 
statement comes to be made through inadvertence or without due circumspection, but 
the adjudication of such claim cannot be resisted merely because the adjudication may 
affect the averments made on either side. 


Tue facts appear in the judgment. 


V. R. Manohar and M. B. Mor, for the petitioner. 

8. M. Hajarnavis, Additional Government Pleader, for respondents: Nos. 1 
and 2. 

M. N. Phadke and M. W. Puranik, for respondent No. 3. 

B. B. Ranade, for respondents Nos. 4 and 6. 


Special Civil Application No. 876 of 1966. 


V. R., Manohar, M. B. Mor and V. G. Bhangde, for petitioners. 

S. M. Hajarnavis, Additional Government Pleader, for respondents Nos. 41 
and 2 

C. 8. Dharmadhikari, for respondents Nos. 3 and 5. 

M. N. Chandurkar, for respondents Nos. 4,°6 and°7. 


ABHYANKAR J. As these two petitions under art. 226 of the Constitution 
raise one common question of considerable importance in the matter of admis- 
sions to Government educational institutions, we propose to dispose of both 
these petitions by common order. 

Special Civil Application No. 813 of 1966 is at the instance of Shri Ashok 
Krishnarao Dhote. To his petition, the Dean, Medical College, Nagpur and 
the State of Maharashtra have been impleaded as respondents Nos. 1 and 2. 
Besides them, are also impleaded respondents Nos. 3, 4, 5 and 6, Shri 8. W. 
Korpe, Shri M. V. Mahajan, Shri V. L. Bonde and Shri V. Y. Dhote respec- 
tively, who, according to the petitioner, have been admitted to the Medical 
College at Nagpur after the petitioner was included in a provisional list of 
students eligible to be admitted. Petitioner Dhote’s case is that he.is a student 
belonging to the backward class. He passed B.Sc. Part I Examination of the 
Nagpur University in June 1966 which is a qualifying Examination making 


1 [1961] A.LR. gees 220, at para, 69. 3 [1964] A.I.R. S.C. 1823. 
2 [1963] ALR. 8.0. 64 
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him. eligible for admission for the First M.B.B.S. Course in the Medical 
College at Nagpur. The Medical College, Nagpur, is a Government institu- 
tion run by the State of Maharashtra. Petitioner made an application in the 
prescribed form to respondent No. 1, viz. the Dean, on June 30, 1966. Rules 
have been framed for regulating admissions to Medical Colleges run by the 
Government of Maharashtra. It will be necessary to refer to these rules in 
some detail later on. The total number of seats for which admission is to be 
made at Nagpur is 200. Some of these seats are reserved seats for students 
belonging to different categories. Amongst such reservations, 11 seats arc 
reserved for students belonging to other Backward Classes. In the application 
made by the petitioner he had disclosed that he belongs to Kunbi caste and 
is, therefore, a student belonging to other Backward Class. Though this state- 
ment as to the actual caste to which the petitioner belongs is not made in the 
petition, this statement was made at the Bar, and the fact is not now disputed 
on either side. The petitioner had also stated in column 6 (iii) of the appli- 
cation that he seeks admission as a student belonging to the other Backward 
Class against seats reserved for students of that class. Petitioner had earned 
53.90% of corrected percentage of marks according to the rules framed for 
admission. Respondent No. 1 put on the Notice Board of the College on July 
15, 1966 lists of students who were eligible to be admitted. A copy of the list 
containing names of students classified in the category of ‘other Backward 
Classes’ is filed by this petitioner at Annexure ‘‘C’’. The list is headed as 
‘Provisional Merit List of the candidates who have applied for admission to 
the Medical College, Nagpur, for the year 1966-67 subject to Verification of 
all the original certificates attached to the application form’’. Name of the 
petitioner appears in this list at serial No. 10. 

Petitioner also stated that simultaneously he had made applications for ad- 

mission to L.C.P.S. Course of the Government Medical School, to a course 
in B. Pharm. of the Nagpur University and also for B.Sc. Part II Course of 
the M.M. Mohta College of Science of the Nagpur University. Petitioner 
states that he was admitted in the Government Medical School for the L.C.P.S8. 
Course as also for the B.Sc. Part II Course as well as for B.Pharm. Course. 
But because the petitioner’s name was included in the provisional list of stu- 
dents to be admitted to the Medical College, when the petitioner received from 
the Principal,Government Medical School, Nagpur, a letter dated July 25, 1966 
asking whether the petitioner intended to join the L.C.P.S. Course, the peti- 
tioner informed the Principal that he did not so wish to join the L.C.P.S, 
Course as his name was included in the list of students eligible for admission 
to the Medical College, Nagpur. 
-. Respondents Nos. 3 to 6 had each of them passed qualifying examinations 
for admission to the Medical College in the first year at Nagpur and each of 
them had also made applications in the prescribed forms for such admission to 
the First M.B.B.S. Course, as required by rules. But each of these respon- 
dents Nos. 3 to 6 had stated in their applications for admission specifically 
that they did not claim admission to the First M.B.B.S. Course in the cate- 
gory of seats reserved for students of other Backward Classes. At the hearing, 
the learned counsel for respondents Nos. 1 and 2 had produced original appli- 
cations of respondents Nos. 3 to 6 and stated that the community disclosed by 
each of these respondents Nos. 3 to 6 against column 5 (i) of the application 
was as follows:— 


Respondent No. Name Caste disclosed in column Sl) 
3. S. W. Korpe Maratha Kunbi 
4, M. V. Mahajan Kunbi 
5. V. L. Bonde Kunbi 
6. V. Y. Dhote Kunbi 


A statement to the contrary in para. 8 of the petition that some of respondents 
Nos. 8 to 6 had stated that they do not belong to other Backward Classes is 
obviously incorrect. They had made the necessary disclosure of the community 
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to which they belong in the information required to be given against column 
No. 5 (i) in the application. But it is correct that they had not claimed benefit 
uf being considered for admission to the seats reserved for ‘other Backward 
Classes’. In further averments of para. 8 of the petition, the petitioner has 
given certain misapprehension as to the correct interpretation of the rules 
which might possibly have led respondents Nos. 3 to 6 not to indicate whether 
they desired admission to seats reserved for other Backward Classes. 

We need not consider the averments in paras. 8, 9 and 10 attributing extrane- 
ous influence being brought by respondent No. 3 or others on his behalf to 
Becure admission to the Medical College. All these adverse allegations have 
been strenuously denied and we do not think it is necessary to pursue the 
matter further at all. It is clear that if respondents Nos. 3 to 6 were entitled 
to be admitted on the basis of the percentage of corrected marks obtained by 
them to any of the seats reserved for students of other Backward Classes, their 
claim could not have been resisted by the petitioner, the petitioner himself 
admittedly having earned much lower percentage of marks than any of the 
respondents Nos. 3 to 6. The petitioner stated that he was frequently making 
enquiries about his admission to the Medical College and he was being told in 
the office of respondent No. 1 that there was some difficulty about his admission 
being finalised. Ultimately, the petitioner came to know on September 3, 
1966, that respondent No. 3 was admitted, though his name, according to the 
petitioner was not included in the provisional merit list of candidai>s belong- 
ing to ‘other Backward Classes’, He entered into correspondence with res- 
pondent No. 1 in the matter. It appears there was exchange of notices and 
finally the Dean informed the petitioner that he could not be admitted. Peti- 
tioner has made some grievance about not having been supplied copies of some 
documents. But at the hearing the learned counsel appearing for respon: lents 
Nos. 1 and 2 had made available all materials available and this grievan‘e of 
the petitioner does not survive. Petitioner’s grievance in this case is thet the 
admission of respondents Nos. 3 to 6, who were not included in the provisional 


list initially, is illegal and contrary to rules and has affected prejudicially the ` 


claim of the petitioner to admission. Petitioner claims that the provisional 
list published on the Notice Board of the College on or about July 15, 1966, 
amounts to a representation by respondent No. 1 that the petitioner has been 
admitted subject to verification of the original certificates and if the petitioner 
could satisfactorily fulfil this condition, viz. due verification of his original certi- 
ficates, petitioner’s admission could not be revoked. In other words, the peti- 
tioner treats the provisional merit list as a notice of admission to the peti- 
tioner and once admitted, petitioner could not have been refused admission at 
a later stage. In the alternative, the petitioner has contended that the peti- 
tioner having acted to his prejudice in refusing admission to other courses, 
such as the L.C.P.S. Course or B. Pharm. Course or B.Sc. Part II Course, 
on the faith of this representation, respondents Nos. 1 and 2 are estopped from 
acting to the petitioner’s prejudice now by declining to admit the petitioner. 
Respondents Nos. 3 to 6 as well as respondent No. 1 have common de- 
fence to some extent. They claimed that what was put on Notice Board on 
July 15, 1966, is not a final list but only a provisional list; that nobody whose 
name was included in the list acquired any legal right in the sense that he 
was finally admitted in the Medical College for the First M.B.B.S. Course. 
The admission is governed by the procedure prescribed in rule 9 and nobody 
can claim to be admitted unless he or she received intimation from the office 
of respondent No. 1 under rule 9, either by telegram or by registered letter 
intimating of his or her admission and calling upon him or her to pay fees 
ete. They further point out that the list put on the Notice Board which 
was a provisional list was necessarily liable to alteration, Then it was pointed 
out that persons belonging to the same category to which the petitioner claims 
to belong, viz. other backward classes, had earned better percentage of cor- 
rected marks; their claims could not be ignored. If the petitioner in com- 
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petition with such persons like respondents Nos. 3 to 6 could not show that he 
was better qualified, the petitioner could make no grievance. 

The facts in Special Civil Application No. 876 of 1966 are slightly differ- 
ent. This petition is by two persons (1) Kumari Tara Thaware and (2) Shri 
Bhaurao Govind Ganar. Each of them claimed to belong to a Scheduled Caste, 
both being Mahars by caste. Petitioner No. 1 Thaware passed B.Sc. Part I 
Examination in October 1965 from Government Science College, Nagpur. 
Petitioner No. 2 Ganar passed the same examination in March-April 1966 from 
Mohta College of Science. Hach of them made an application in the pre- 
scribed form before the prescribed date to respondent No. 1 for admission to 
the First M.B.B.S. Course in June 1966. Among the total number of seats 
which is 200, 24 seats are reserved for students belonging to the category of 
Scheduled Caste and Nava-Buddhas. As each of the petitioners belongs to 
Scheduled Caste, they claim to be entitled to be admitted to one of the seats 
reserved for that class. Each of the petitioners had mentioned against 
column 5(i) of their application that they belong to Scheduled Caste and a 
certificate to that effect was appended to their application. In column 5(iii), 
the petitioners had stated that they claim to be admitted against seats reserved 
- for Scheduled Castes. Petitioner No. 1 had earned corrected percentage of 
46.47 and petitioner No. 2 had earned 47.04 per cent. of corrected marks as a 
result of the marks obtained by them in the qualifying examination. On 
July 19, 1966, respondent No. 1 published on the Notice Board of the Col- 
lege a provisional list of students to be admitted from different categories. 
The petitioners filed as Annexure ‘‘C’’, a copy of the Provisional Merit List 
of Students belonging to Scheduled Tribes, Vimukta Jatis, and- Nomadic 
Tribes, Scheduled Castes and Nava-Buddhas, other Backward Classes and 
D.M.P., who had applied for admission to the Medical College, Nagpur for 
the year 1966-67, subject to verification of all the original certificates append- 
ed to the application Form. This list contained 24 names in the list of stu- 
dents belonging to Scheduled Castes and Nava-Buddhas and the name of peti- 
tioner No. 2 appeared at serial No. 18 and that of petitioner No. 1 at serial 
No. 20, in this list. 

Respondents Nos. 3 to 7 of this petition are also students seeking admission 
to the First M.B.B.S. Course at the Medical College, Nagpur. They had pass- 
ed the qualifying examination and had put in applications for admission. 
Each of these respondents had given certain information in columns 5(i) to 
5(iii) of their application as regards their being member of one of the speci- 
fied castes, the particulars of that caste or sub-caste and the statement whe- 
ther they claim admission to the Government Medical College against the seat 
reserved for such backward class students. The names of these respondents 
Nos. 3 to 7 also appear in the provisional list Annexure ‘C’. Respondent 
No. 3 Shri Vilhekar was at serial No. 4, respondent No. 4 Shri Jaiswal was at 
serial No. 9, respondent No. 5 Shri P. Sundarbabu was at serial No, 11, res- 
pondent No. 6 Shri Choudhary was at serial No. 12 and respondent No. 7 
Shri Ramji Lanje was at serial No. 19, in this list. The petitioners fur- 
ther alleged that respondent Nos. 4, 6 and 7 had appended certificates as to 
their being students who are Nava-Buddhas and claimed admission on the basis 
of such certificates. The petitioners assserted that none of respondents Nos. 
3 to 6 or 7 were members of the Scheduled Castes but they belonged to differ- 
ent castes which were not eligible for consideration in recruitment to the re- 
served seats reserved for members of the Scheduled Castes and Nava-Buddhas. 
The petitioners alleged that respondents Nos. 4, 6 and 7 embraced Buddhism 
only for the purpose of securing admissions in the Medical College, Nagpur, 
in the hope that such conversion may permit them to be ineluded in the re- 
served category of Scheduled Castes and Nava-Buddhas inspite of their belong- 
ing to other castes origimally. Respondent No. 4, it was alleged, was a Kalar 
by caste i.e. caste Hindu. The petitioners filed documents in support of this 
averment. Respondent No. 6 Ashokkumar was a Darjee by caste and not a 
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member of the Scheduled Caste. According to the petitioners, this would 
appear from the transfer certificate filed along with the admission. Respon- 
dent No. 7 Ramji Lanje belonged to Kohli caste and was not a member of 
the Scheduled Caste. This was clear from the certificate produced by him as 
having been converted as a Nava-Buddha from the General Secretary, Bha- 
ratiya Boudha Mahasabha. According to the petitioners, therefore, none of the 
three respondents Nos. 4, 6 and 7 could claim to be Nava-Buddhas as they 
never belonged to Scheduled Caste. 


The petitioners had also alleged that respondents Nos. 3 and 5 were not 
members of the Scheduled Castes. Ata late stage, respondents Nos. 3 and 
5, however, have filed affidavits claiming that each of them does belong to the 
Scheduled Caste, respondent No. 3 claiming to belong to a caste of Khatik and 
respondent No. 5 claiming to belong to a caste of Mahar. This position is no 
longer disputed by the petitioners and, to that extent, the petition against 
respondents Nos. 3 and 5, who have obviously a higher percentage of corrected 
marks, does not survive. 


Respondents Nos. 4, 6 and 7 have not disputed the position that each of them 
have recently converted themselves to Buddhist faith and that they did not 
belong to a Scheduled Caste prior to such conversion. Respondents Nos. 1 
and 2 have now filed a statement to the effect that respondents Nos. 4, 6 and 
7 having admitted in their returns that they did not belong to the Scheduled 
Caste before they embraced Buddhism, they were not eligible to be admitted 
to the seats reserved for students who belonged to Scheduled Castes or at one 
time belonged to Scheduled Caste before they embraced Buddhism. In view 
of these facts respondents Nos. 1 and 2 admitted that these three respondents, 
Nos. 4, 6 and 7, could not have been admitted and their admission is liable 
to be cancelled. This petition, therefore, will have to be disposed of on the 
footing that respondents Nos. 4, 6 and 7 have been wrongly admitted as Nava- 
Buddhas even though they did not belong to the Scheduled Castes prior to 
their conversion to Buddhism, and none of them could claim admission on the 
basis that they were Nava-Buddhas. 


Now, the common question that arises for decision in these two petitions re- 
volves round the interpretation of rules for admission made by the State Gov- 
ernment to regulate admission to the Government Medical Colleges in Maha- 
rashtra. The Rules are fairly elaborate and the Form of application for ad- 
mission also calls in for exhaustive information. Rule 3(b) requires the 
applicant to produce several kinds of certificates, as many as 12, as enume- 
rated in cl. (b) of that rule. Item (11) under rule 3(b) states that Stu- 
dents belonging to Scheduled Castes, Nava-Buddhas, Scheduled Tribes, Tri- 
bals outside specified areas in Vidarbha, Vimukta Jatis, Nomadic Tribes and 
other Backward Classes (Castewise) claiming admission as a member of such 
community or claiming exemption from payment of tuition fees on admission 
to a Medical College, must submit with their application certificate in support 
of their belonging to such classes (specifying caste and sub-caste) as recog- 
nised by the Government of Maharashtra from the Executive Magistrate, having 
jurisdiction over the areas to which the candidates belong. A note added in 
this rule says that the students should submit only copies of certificates duly 
attested by a responsible person, but the original certificates will have to be 
produced by the students before the Dean on admission to the College for 
verification. Certain conditions are common for all the students, such as age 
or physical fitness ete. Then follows rule 4 which is reproduced in extenso as 
different portions of this rule are required to be examined : 

“4, (a) Selection of students amongst those who have applied for admissions to a 
Medical College, will be on the basis of merit as disclosed by the marks obtained in the 
Science subjects including additional paper on Physics at the qualifying examinations speci- 
fled under rule 3(a) of a particular University in Maharashtra State, modified with respect to 
the candidate’s college career including extra curricular activities such as Inter-collegiate 
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- sports, etc. Matriculation or §.8.C. examination record, number of attempts at, or delay 
between passing the Matriculation/S.8.C. and I.8c. or equivalent examination. 

Exemption,-Admission will be valid only during the year in which the students are 
selected for admission, except in the case of candidates who cannot be admitted being under- 
age according to the rules prescribed by the respective Universities, Such candidates will 
however, be considered eligible for admission to the Colleges concerned provided they apply 
for admission in the subsequent year when they first become eligible for admission on attain- 
ing the proscribed age. They will be admitted straight-away irrespective of their position 
on the merit list during that particular year. This concession will hold good only during 
the year in which the student first attains the requisite age. If the concession is not availed 
of in the particular year it will be lost. 

(b) That as between candidates who have secured equal marks corrected as per Rule 
4(a) preference will be given to sons or daughters or dependents of persons who joined the 
Army, Navy or the Air Force. By ‘dependent’ is meant the husband or wife, as the case may 
be, of persons who joined the Army, Navy and Air Force, brothers and sisters of such persons 
if domiciled in Maharashtra State and solely dependent on them and children of deceased 
brother or sister, if domiciled in Maharashtra State and solely dependent on such persons. 

Credit will be given if the student has represented and actually played in the tourna- 
ment arranged by the University and/or State Government, during the College career and 
attained the standard of member of the team, capitain of the team or Winner of the Cham- 
pionship in any of the games viz., Hockey, Football, Cricket, Tennis, Badminton, Basketball, 
Volleyball, Swimming, Hu-tu-ta, Kho-kho and Athletics, 

These conditions will also govern the selection inter-se of candidates for reserved places 
at the Colleges. 

(0o) The percentage of seats reserved at each Medical College after excluding the seats 
reserved for the Government of India nominees will be as follows :— 


Category Percentage of A 
reservation 
1. Schedule castes and Nav Buddhas .. 12 per cent. 
Schedule Tribes, including Tribals outside specified areas 
in Vidarbha «. 8per cent. 
3. Vimukta Jatis and Nomadic Tribes .. 4 percent. 
4. Other Backward Classos +. 6 percent. 


The reservation as stated above is separate for each category and the seats romaining 
vacant in either category for want of applications, shall be treated as open seats and will not 
go to members of other category. The percentage mentioned above is inclusive of the 
number of students of the respective Backward Classes who get admission on merit also and 
will not be in addition thereto, 

Norz.—Koyana-affected students whose percentage of marks is not less than that of 
the last Backward Class student be admitted to the Medical College against the reserved seats 
for Backward Class. The seats that will be allotted to the Koyana-affected students should 
be treated as additional increase to reserved seats for Backward Class. 

The definition of the Koyana-affected persons would be as given in Government Re- 
solution, Education and Social Welfare Department, No, BPR-1064/13203/M, dated the 
2nd December 1964. 

(d) The following number of soats at Government Medical Colleges in Maharashtra 
State have provisionally been kept at the disposal of the Government of India for the ad- 
mission of students from South Africa, Afganisthan, Burma, Siam, Indonesia, Kashmir and 
Nepal, ete. 

No, of seats reserved ; 
(1) Grant Medical College, Bombay. .. 1 (For Colombo Plan Scholar to be 
nominated by Government of India. 
.. 9 (Students to be nominated by the 
Government of India under any of their 
- schemes), 
(2) B.J. Medical College, Poona. awe 2 -Do- -Do- 
B.L.R.—89 
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(3) Medical College, Nagpur .. 2 (For Indian student) To be nominated 
domiciled abroad) by the Govern- 
2 (For foreign stu- {ment of India 
dent under Techni- 
cal Co-operation of 
Colombo Plan). 
(4) Government Medical College, Aurangabad 1 -Do- -Do- 
Toran ww. 17 

The admission of students against these seats will be governed according to the following 
conditions :— 

(1) that the students aro eligible for admission to the Medical College and have secured 
certificate of eligibility from the University concerned and the migration certificate from 
their original University, 

(2) that the students are bona-fide residents of these foreign States and have taken their 
preliminary studies at least up to Matriculation in those States and intended returning to 
those States for practice, 

(3) that they apply through the High Commissioner or Ambassador (consuls) of the 
States and their nominations are received in Bombay before the 26th May of the year and 
that they are ready to join at the opening of the term on or about 15th June in that year, 

(4) that the choice of individual students is left to the Government of India, 

(5) that the choice of the college to which they are to be admitted is left to the Govern- 
ment of Maharashtra, 

(6) that no hostel accommodation is guaranteed. 

If any of these reserved seats are not utilised by the Government of India for the pur- 
poses specified above they will be treated as open general seats for admission of students 
of the Maharashtra State. 

(e) Three seats are reserved at the Miraj Medical College, Miraj, for the nominees of the 
Miraj Medical Centre. These seats are open to students of any University in Maharashtra 
State subject to fulfilment of all rules of admission, 

(f) Notwitstanding anything contained in Rule 4(a), the Deans of all the Medical Col- 
leges are authorised to admit students of the local universities to the seats lying vacant, if 
any, after 30 days from the date of opening of the Colleges. Such admissions should be 
strictly on the basis of merit from amongst the candidates on the waiting list.” 


Rule 9 requires the Dean, who is entrusted with the work of admissions in a 
particular college, to instruct the candidates selected for admission at once by 
telegram followed by a confirmatory letter in respect of students residing out- 
side Head-quarter town of the College and in respect of local students resid- 
ing at Head-quarter town of the College only by an express delivery letter, 
to remit the fees either in cash or by postal or telegraphic money-order to the 
Dean, from whom the letter of selection is issued, within 5 days. If the fees 
are not paid by the due date, the student runs the risk of losing his seat un- 
Jess extension is given. Under rule 11, candidates applying for admission 
against the seats reserved for the communities mentioned in Rule 4(c) have 
to note that only those candidates who belong to the castes and communities 
mentioned therein and who are ordinarily residents of the Maharashtra State, 
will be eligible for the concessions and if the statements made by any candi- 
date is found to be false, his/her admission will be cancelled and he/she.may 
be expelled from the College and prosecuted by Government if deemed neces- 
sary. This rule among others will indicate the necessity of taking scrupulous 
care in filling the Forms of applications in all respects and, in particular, re- 
garding the caste or sub-caste of the community to which the student belongs, 
as the allocation of students is made on certain basis of reservations. Rule 16 
also warns the applicants that if any information supplied by the candidate in 
connection with his admission is later on at any time found to be incorrect, 
it will result in the forfeiture of all fees paid and also in the dismissal of the 
student from the College if so decided by the authorities. 
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Now, it is necessary to indicate how the information required to be collected 
is to be supplied by the candidate whenever a question of a candidate belong- 
ing to a particular community and qualifying for allotment of reserved seats 
arises. Column No. 5 of the application is as follows: 

“5. (i) Are you a member of anyone of the following ? e. BU) 
(a) Schedule Castes, 
(b) Sshedule Tribes including tribals outside specified areas in Vidarbha. 
(0) Nav-Buddhas. 
(4) Vimukta Jatis and Nomadic Tribes. 
(e) Other Backward Classes, 
(Say ‘Yes’ or ‘No’), 
If the answer to 5{i) above is yes : 


(ii) Give particulars of your caste and sub-casto — sta (ii) 
(iii) State whether you claim admission to a Government Medical 

College against the seat reserved for Backward Class Students. = se.. (iii) 
(tv) Give particulara of your caste and sub-caste. sevgeee(€¥) 


Nors.—In support of item 6 certificates regarding caste and sub-caste from Municipal 
Zilla Parishad or other Revenue departments records (i.e. extracts from birth 
registers), Certificates from School or College registers and certificates regarding 
caste and sub-caste from the Executive Magistrate having juriediction over the 
area to which the candidate belongs must accompany this form in support 
(vide Rule 9 of the Rules of admission). 

5-A Are you one of Koyna-affected students ? Say ‘Yes’ or ‘No. eevee 5-A 

5-B If reply to 5-A aboveis ‘Yes’ please state whether you wish to claim _......5-B 
admission to reserved seats and if so please produce a certificate 
from the Collector showing that your property has been acquired for 
Koyna project, 

5-C Do you claim the concession of additions—all marks admissible to ......5-C 
freedom fighters, their wives, children and children of deceased sons ? 

If so, please produce the necessary certificate from the District 
Magistrate, vide rule 3(12).” 

It will be seen that among the total number of maximum seats for which admis- 
sion can be given which is 200, quite a large number of seats are reserved for stu- 
dents of different categories. Respondents Nos. 1 and 2 have annexed to the 
return the actual provisional list under different categories issued by respon- 
dent No. 1 on or about September 15 of this year. A perusal of this list 
shows that the recruitment to these seats would be as follows: 


I. Scheduled Tribes ia ies ads 14 
II. Vimukts Jatis and Nomadic Tribes wae ie tee 7 
ITI. Scheduled Castes and Nava-Buddhas ssy wee 22 
IV. Other Backward Classes... ia ses wee 11 
vV. D.M.P. i 15 


The last category describes daine ie: had PRE a Sa Diploma in 
Medical Practice and that not being a registerable qualification under the 
Indian Medical Councils Act, provision was made for their obtaining a medi- 
cal degree by reservation of certain seats in the local Medical College. The 
number of seats has been fixed on the basis of percentage of reservation as 
given in rule 4 above. Certain seats are reserved at each of the Medical Col- 
leges in Maharashtra to be filled on the nomination by the Government of 
India from among students from foreign countries. In the Medical College 
at Nagpur, two Indian students domiciled abroad and two foreign students 
under Technical Co-operation of Colombo Plan, are to be nominated by the 
Government of India. The important provision in rule 4(c) is that the re- 
servation of seats is separate for each category and the seats remaining vacant 
‘in any category have, for want of applications, to be treated as open seats 
and will not go to members of other category. Further, the percentage men- 
tioned above in respect of the reservation of seats is inclusive of the number 
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of students of the respective Backward Classes who get admission on merit also 
and will not be in addition thereto. The interpretation of this provision was 
a subject of debate before us on part of each side. 

In our opinion, it will be easier to dispose of the second petition i.e. Special 
Civil Application No. 876 of 1966, as it does not give rise to any disputed 
questions of fact any longer. It has not now been disputed on behalf of res- 
pondents Nos. 4, 6 and 7 that they would not come strictly in the category 
of Nava-Buddhas if it is held that only those persons can come under this cate- 
gory who, at one time, belonged to Scheduled Castes, but who have embraced 
Buddhism at a later date. It has been pleaded on their behalf that the rule 
as well as the information required to be supplied in column 5 of the appli- 
cation does not specifically say that only that person is a Nava-Buddha who 
has recenlty embraced Buddhism but who till then belonged to Ccheduled 
Caste. In support of this contention it is pointed out that among tre diffe- 
rent categories enumerated in column 5(i), category (a) mentions ‘‘Schedule 
Castes’’ and category (c) mentions ‘‘Nay-Buddhas’’. Therefore, it is urged 
that these two categories of communities were considered by respondents Nos. 
4, 6 and 7 or their guardians as referring to distinct categories and include 
persons like respondents Nos. 4, 6 and 7, who though belonging to castes other 
than Scheduled Castes till their conversion to Buddhism, had now become 
Buddhists. Now, this contention on behalf of respondents Nos. 4. 6 and 7 is 
wholly untenable. In rule 3(b)(J/) it is specifically mentioned that the 
communities, castes or categories to which reference is made are such as are 
recognised by the Government of Maharashtra. The Government of Maharashtra 
had occasion to take a decision. in this matter very early in 1950. But the 
latest position is to be found in the Hand-Book of General Circulars which 
was published by the Government of Maharashtra in 1962 and is an authentic 
document. At page 259 of this book, in Part III, General Circular No. 8, a 
note added at the end of the first paragraph shows that for purposes of clari- 
fication it is mentioned that the term ‘‘Backward Classes’ in Maharashtra 
State will now include the following categories, Actually Nava-Buddha are in- 
cluded in the category of ‘‘Other Backward Olasses’’, and it is stated that 
Other Backward Classes include ‘‘Nava-Buddha i.e. Scheduled Castes conver- 
ted to Buddhism’’. If only a reference is made to this clarification, which 
was made long back by the Government, there could hardly be any reason to 
doubt that Nava-Buddhas mean Scheduled Castes converted to Buddhism and 
not just any one belonging to any caste whatever who has embraced Buddhism. 
In view of this clear position obtaining as to who a Nava-Buddha could be 
within the meaning of the rules governing admission to reserved seats in the 
educational institutions run by the Government and, in particular, the Medical 
Colleges, it is difficult to accept the contention of respondents Nos. 4, 6 and 7 
that either they could entertain bona fide a belief that they were Nava- 
Buddhas within the meaning of this rule or that they acted under such belief. 
It must, therefore, be held that none of respondents Nos. 4, 6 or 7 was eligible 
for admission to the reserved seats reserved for Other Backward Classes and, 
therefore, their admission could not have been based on the deliberately vague 
statement made by them in their applications. We will have occasion to deal 
a little further as to how these applications are required to be processed and 
scrutinised in order to implement the rules made by the Government for re- 
gulating admission to the Medical Colleges. We may, however, observe at 
this stage that the rules which recognize the principle of art. 15(4) of the 
Constitution cannot be so implemented or administered or given effect to as to 
nullify other clauses of art. 15 or art. 29 and, therefore, striet supervision, 
control and circumspection are required to be observed i in ‘implementing these 
rules. 

Now, so far as the petitioners in Special Civil Application No. 876 of 1966 
are concerned, even a casual glance at the provisional list regarding the fill- 
ing of seats reserved for Scheduled Castes and Nava-Buddhas will show that 
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respondents Nos. 4, 6 and 7, who are placed at serial Nos. 9, 12 and 19, could 
not have been included in this list at all. Respondents Nos. 8, 9, 10 and 11 
are students admittedly belonging to the Scheduled Castes. They had respec- 
tively obtained 56.0 per cent., 47.04 per cent., 54.85 per cent. and 54.28 per 
cent. of corrected marks respectively. But none of them had indicated in 
column 5(ili) of their application that they wanted to be considered for ad- 
mission to seats reserved for the Scheduled Castes. On that account they 
were not at all considered by respondent No. 1 in preparing the provisional 
list of students to be admitted in the reserved class of Scheduled Castes and 
Nava-Buddhas. But when it was found that they could not be excluded on a 
reasonable interpretation of the rule when making final list of students to be 
admitted through the reserved seats, these four students have been admitted. 
Thus, though each of them may have obtained less marks than the lowest stu- 
dent considered eligible for admission in the general list, these four students 
have been admitted as they were eligible for inclusion in the list of students 
to be admitted in the reserved class. Petitioners Nos. 1 and 2 have been ex- 
cluded on account of their having obtained corrected percentage of marks 
lower than respondents Nos. 4, 6 and 7. But inasmuch as respondents Nos. 4, 
6 and 7 were not entitled to be admitted to any of the reserved seats in this 
category of Scheduled Castes and Nava-Buddhas, it is clear that the claims of 
petitioners Nos. 1 and 2 could not have been rejected. We must, therefore, 
hold that on a proper compilation of the list of students eligible for admission 
to the reserved seats in the category of Scheduled Castes and Nava-Buddhas on 
the basis of bona fide declaration of their caste and community, petitioners 
Nos. 1 and 2 were entitled to be admitted to the First M.B.B.S. Course in 
1966. They had made applications in prescribed forms in proper time and if 
the rules were correctly applied and the information given by students like 
respondents Nos. 4, 6 or 7 was properly scrutinised, the claims of petitioners 
Nos. 1 and 2 could not have been rejected. Respondents Nos. 1 and 2 have 
filed at page 50 in Special Civil Application No. 813 of 1966, a list of Sche- 
duled Castes and Nava-Buddhas who are eligible for inclusion in the provi- 
sional list. It is a list of 24 students, the total number of seats available be- 
ing 22. Petitioner No. 1 Kum. Thaware is at serial No. 20 and petitioner 
No. 2 Ganar is at serial No. 18. Respondents Nos. 4, 6 and 7 are at a higher 
serial and if all these three have to be excluded, it means that 17 students, 
including petitioners Nos. 1 and 2 and four more, i.e. respondents Nos. 8 to 
11, will make a list only of 21 students eligible for admission in this class. 
One more student can be taken if found eligible according to the corrected 
marks, in this category. 

The petitioners in Special Civil Application No. 876 of 1966 have asked for 
the relief of a direction being given to respondent No. 1 to admit petitioners 
Nos. 1 and 2 to the First M.B.B.S. Course and have also prayed for quash- 
ing of the admission of respondents Nos. 3 to 11. So far as the quashing of 
the admission is concerned, we have held that respondents Nos. 3 and 5 and 
Nos. 8, 9, 10 and 11 were eligible for admission and have been properly 
admitted. We have also held that respondents Nos. 4, 6 and 7 were not eligi- 
ble for admission to the seats reserved for Scheduled Castes and Nava-Buddhas. 
Respondents Nos. 1 and 2 have made a statement that their (respondents 
Nos. 4, 6 and 7’s) admission is liable to be cancelled and we have no doubt that 
necessary steps will be taken to cancel their admission. We also hold that on 
preparation of a proper list of students eligible for admission to the seats 
reserved for Scheduled Castes and Nava-Buddhas, petitioners Nos. 1 and 2 were 
entitled to be admitted and, having secured requisite number of corrected per- 
centage of marks, could not have been refused admission in this category. In 
fact, names of both these petitioners appear in the provisional list and when it 
is now found that they were entitled to be included in the final list of students 
who could be properly admitted to the seats reserved for Scheduled Castes 
and Nava-Buddhas, there is no diffculty in respondent No. 1 confirming the 
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admissions. It is, however, stated that there may. be. some’ diffculty in now - 
passing an order of admission of petitioners Nos. 1 and 2 to the First M.B.B.8. 
Course, which is of a hyper-technical nature. The Nagpur University had 
fixed a date for admission of students. Originally that date was August 2, 1966, 
and had been extended by the appropriate authority to September 6, 1966. 
In the circumstances of this case, however, which disclose that respondents 
Nos. 4, 6 and 7, who were not at all eligible. for admission were admitted to 
the prejudice of the claims of petitioners Nos. 1 and 2, we have no doubt that 
if proper facts are laid before the authorities of the University by respondents 
Nos: 1 and 2, the permission, if at all necessary, will be forthcoming. As the. 
University ig not made a party to ‘this petition, we do not think any other 
direction is necessary. We have no doubt that, looking to the justnesg of the . 
cause of the petitioners, all- the authorities concerned, including the Univer- 
sity authorities, will see their way to restore the admission to the petitioners 
to which they were entitled. 

As regards the claim of the petitioner in Special Civil Application No: 813 
of 1966, it is now necessary to consider the scheme of admission of students 
as laid down by the State Government and the manner in which it is required- 
to be implemented. Contention of the petitioner in this case is that respon- 
dents Nos 3 to 6 either not having indicated that they seek admission to the 
reserved seats because they belong. to other Backward community or having- 
definitely stated that they do not desire to be considered for admission to the 
reserved seats on that basis, could not have been later admitted -to the 
seats reserved for other Backward Classes to the prejudice of the claim 
of the petitioner who was included in the provisional list. In other 
words, what is contended is that respondents Nos. 3 to 6 having once exercised 
their option could not be allowed to go back on that option to the prejudice of the 
claim of the petitioner. It is urged that under the ‘Rules there was an option to 
students belonging to these specified categories including students claiming to 
helong to other Backward Classes, whether to be considered for admission in. 
the open seats or in the reserved seats; if a student belonging to the other 
Backward Class made his choice and wanted to be considered for admission in 
the open seats, then it was not permissible for such a student to claim at the 
samé time that, in case he does not come in the open list, his claim to the seats 
reserved for other Backward Classes may also be considered. As we shall 
presently show, in our opinion, this contention is not well-founded and cannot 
be accepted. 

The normal rule for admission-to educational institutions would be to re- 
gulate admission strictly on merits or the performance of the candidate at the 
qualifying examination. In addition to academic performance of the candi- 
date, his merit in other fields of curricular activities or extra-curricular activi- 
ties can be properly taken into consideration., In fact, the system of com- 
puting corrected percentage of marks which has been accepted in the rules 
made bv the State Government, recognizes this salutary principle. As regards 
the ecademic performance of a candidate for admission, marks are added or. sub- 
tracted according as the student passes at the first attempt or at subsequent 
attempts, or after greater interval than is necessary between the Matricula- 
tion and qualifying examination. Then marks are added if the candidate has 
represented and actually played in any tournament arranged by the University 
so that his sporting activity during his college career is given due recognition. 
Jn addition, if the candidate has served in the Indian Territorial Force or the 
Home Guards or the University Officers Training Course after passing 8.8.C: 
Examination, he also earns some additional credits. Thus the test that is laid 
down is to judge the development of integrated personality of the candidate, 
emphasis, of course, naturally being on his academic performance. 

Our Constitution, which recognizes principle of equality before the law and 
equality of opportunity both in its positive and negative asnects, enshrines 
these rights in arts: 14, 15 and 16 of the Constitution. In addition, a specific 
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guarantee is also given in art, 29(2) of the Constitution so far as admission 
to educational institutions maintained by the State or receiving aid out of State 
funds is concerned. Article 15(7) contains the injunction in a positive form 
not to discriminate against a citizen on grounds only of religion, race, caste, 
sex, place of birth or any of them, and a similar injunction in the matter of 
admission to educational institutions is engrafted in art. 29(2) of the Con- 
stitution. But the Constitution has been amended in 1951 and sub-art. (4) of 
art. 15 has introduced what may be called an exception, to these fundamental 
rights of equality. That article permits a State for making any special pro- 
vision for the advancement of any socially and educationally backward classes 
of citizens or for the Scheduled Castes and the Scheduled Tribes. The Con- 
stitutional authority for reserving seats in the educational institutions for can- 
didates belonging to any of these categories, viz. Scheduled Castes and Sche- 
duled Tribes or socially and educationally backward classes is founded on this 
express power given by the Constitution to the State and can only be sustain- 
ed and justified within the limits of that exception. 

In our opinion, the principle of reservation can only be justified on the view 
that as at present constituted, our society has, amongst its various components, 
communities or castes which are socially and educationally backward and for 
whom it is necessary for the State to make special efforts to bring them in line 
with other communities who can be called, in a sense, advanced communities. 
But the basic idea in recognizing this principle is that at some point of time 
in future the Constitution itself envisages a gradual disappearance of the need 
for making any such reservations or such reservations becoming unnecessary or 
otiose on account of the communities for whose protection and advancement 
reservations had to be made have now reached a level of advancement and pro- 
gress no longer needing any such protection or special treatment. That this 
alone could be the idea must be accepted in view of the fact that sub-art. (4) 
of art. 15 is a part and parcel of art. 15 which in no uncertain terms guar- 
antees equality of treatment to all citizens irrespective of religion, race, caste 
or sex or place of birth, and the two provisions are necessarily required to be 
harmonized. It is not as if the Constitution makers intended that any com- 
munity should be tempted to put a premium on backwardness for all time so 
. that a claim may be made to reserved seats or opportunities in public service 
merely on the strength of their belonging to a particular caste or community. 
Jt is, therefore, necessary that in interpreting the rules made by the State 
Government for reservation of seats for admission to the educational institu- 
tions on the basis of social or educational backwardness, the governing prin- 
ciple enshrined in art. 15 is given effect to and implemented and not counter- 


acted. 

Rule 4 of the rules framed by the State Government makes two provisions 
which, in our opinion, recognize this principle in actual implementation of the 
State’s policy. Firstly, it is provided that the reservation of seats is separate 
for each category and seats remaining vacant in anv category for want of 
applications have to be treated as open seats and will not go to members of 
other categories. This means that if students belonging to a particular cate- 
gory do not come forth in sufficient number to qualifv for admission to the re- 
served seats in that category, then the seats so remaining unfilled have to be 
added to the ‘seats for admission in the open list. 

The second provision is that the percentage of students belonging to differ- 
ent categories who are to be admitted to the reserved seats is inclusive of the 
students of that category who get admission on merit and not in addition 
thereto. This provision requires to be explained in some detail because it is 
on the interpretation of this clause that the petitioner in this case has founded 
his claim. According to the petitioner, the proper interpretation of the rule 
requires that claims of students belonging to a particular category and seek- 
ing admission to the seats reserved for that category have to be considered to- 
gether and iriter-se for determining the order in which they will be admitted 
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to the seats reserved for that category. If a student does not desire to be con- 
sidered for admission to this category, then he may take his chance in com- 
petition with other students in the open list. We do not think this contention 
is apposite vis-a-vis the rules and the principle on which the rules have been 
framed. On a proper interpretation of the rule, it is clear that the authority 
entitled to admit students is required to make one general list of all students 
claiming admission. By general list, we mean list of all students who have 
applied and who claim admission to the totality of seats for the First M.B.B.S. 
Course. Column 5(i) of the Form of application enjoins on every applicant- 
student to disclose whether the applicant is a member of any of the following 
classes, viz. whether he belongs to (a) Scheduled Castes, (b) Scheduled Tribes 
including tribals outside specified areas in Vidarbha, (c) Nav-Buddhas (as 
understood), (d) Vimukta Jatis and Nomadic Tribes and (e) Other Backward 
Classes. The form clearly enjoins on the applicant to say ‘Yes’ or ‘No’. We 
must read this injunction as casting a positive duty on every applicant-student 
to disclose whether he does or does not belong to one or the other of the cate- 
gories enumerated in this clanse. A student who does not belong to any of 
the categories enumerated in this clause, cannot omit to disclose that informa- 
tion and if he does, to that extent, his application must be considered not only 
inaccurate but improper. The general list then has to be prepared in the order 
of corrected percentage of marks obtained by each candidate. Such a general 
list will at once disclose the number of candidates belonging to different cate- 
gories mentioned in column 5(i) of the application. If it is found that re- 
quisite number of students belonging to a particular category have already 
qualified for admission in the open general list, no occasion will remain for 
admitting any other student of that category to a seat reserved for students of 
that category. 


To take an example, let us assume 50 students belonging to the Scheduled 
Castes and Nava-Buddhas category have applied for admission in a given 
year: According to rules, 24 seats are reserved equal to 12 per cent. for stu- 
dents belonging to this category. If it is found that as many as 24 students 
of this category, who have applied, have already earned a sufficiently high per- 
centage of corrected marks so as to come in by competition in the open list, 
no oceasion would arise for making any further admission of any student be- 
longing to this category from the remaining students belonging to this cate- 
gory, inasmuch as the maximum number of seats reserved for students in this 
category comes to be filled by students, no doubt, belonging to this category, 
but who have also had creditable performance to their credit. 

On the other hand, an example may be taken where there may be occasion 
to admit students to this category partially. Assuming again 50 students be- 
longing to the category of other Backward Classes have applied, the number 
of seats reserved for students of this category, according to the present rules 
is 12, at 6 per cent. If only 6 of these students belonging to the category of 
other Backward Classes have come in competition in the open list, then the 
Dean will be required in such a case to admit only 6 other students as the total 
number of reserved seats is 12 for the students belonging to other Backward 
Classes, 

Tf, on the other hand, it happens that no student belonging to a particular 
category qualifies for inclusion in the open list on account of the low percentage 
of corrected marks, then all the seats reserved for students of this category 
will have to be filled from among the students who are eligible though none of 
them could compete for admission in the open list. 

As, in our opinion, this is the correct interpretation of the rule, which is in 
consonance not only with the letter but also the spirit of the provisions in 
‘urt. 15(4) read with art. 29(2) of the Constitution, what respondent No. 1 
has to consider at the time of making admission is, firstly, to verify whether 
an applicant is a student belonging to any of the specified categories mention- 
ed in column 5(i) and (ii) of the application. This necessarily implies a duty 
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on each applicant to disclose whether he does or does not belong to any of the 
categories mentioned in this application. The reason for this requirement of 
disclosure of information is obvious. While it is necessary that no student be- 
longing to any of the categories should be denied a fair opportunity of getting 
admission to the seats reserved for students of his category, the rule should 
not, at the same time, work to the detriment of all other students who have a 
right to come in by competition in the open list by an exaggerated proportion 
of students belonging to specified categories being admitted on account of mis- 
application of the rule. What the rule guarantees is a minmum number of 
seats in the total admissions to the first M.B.B.S. Course. 

It must be remembered that every student who has a creditable performance 
qualifying him for admission has a right to have his claim considered on 
merits. When this right is restricted on account of the necessity of reserva- 
tion of seats to students belonging to specified categories, nothing need be done 
which will in any manner or to any degree put in jeopardy the fair and equal 
chance of the generality of students eligible for admission in the open list by 
a devious interpretation of the rules. We have, therefore, come to the con- 
elusion that on a proper interpretation of rules for admission framed by the 
State Government, the Dean is required to make, firstly, one general list com- 
piled according to percentage of corrected marks earned by each applicant in 
order of merit. This list must also show against the names of each student 
whether or not the student belongs to categories specified in column 5(i). 
Thereafter the Dean will be required to find out how many of these candidates 
belonging to specified categories have come in the open list on account of their 
performance and earning the corrected percentage of marks. Excluding the 
number of such students if there is remaining any number of seats required 
to be filled to complete the quota of seats reserved for particular categories, 
the Dean will be required to make further admissions to this reserved class 
among the students belonging to this class in the order of merit from those 
who have not been admitted in the open list. 

It is now, therefore, necessary to see whether the grievance of the petitioner 
in this case has any basis of complaint. The petitioner’s contention is that 
he belongs to ‘‘Other Backward Classes’. As the expression is somewhat 
vague and not defined in the rules for admission, we have to find out from 
the Government resolutions as to who is eligible to be included in this category 
of other Backward Classes. We, therefore, asked the learned counsel appear- 
ing for respondents Nos. 1 and 2 to make available the Government resolu- 
tions or decisions, if any, in this connection. The Government has issued a 
circular in modification of their previous circular on October 1, 1962. This, 
we are given to understand, is founded on a Government resolution on the 
subject. These resolutions are to be found in the Hand-Book of General Cir- 
culars at page 259 and onwards. Paragraph 3 of the Circular states that for 
purposes of clarification it is mentioned that the term ‘‘Backward Classes’? in 
Maharashtra State will now include the following categories: 


(1) Scheduled Castes ... (48 per the Scheduled Castes and Scheduled 
(2) Scheduled Tribes ... | Tribes Lists (Modification) Order, 1056 as 
< adopted for Maharashtra State vide Part VITA 
| of the Seventh and Highth Schedules of tho 
Bombay Reorganisation Act, 1960. 
(3) Other Backward Classes which will molude— 
(a) Nav Buddhas i.e. Scheduled Castes converted to Buddhiam ; 
(b) Tribals residing outside the specified areas of Vidarbha ; 
(c) Nomadic Tribes As per the Government Resolution, Education 
(d) Vimukta Jatis and Social Welfare Department, No. CBC. 
{1361-M, dated the 2lst November, 1961. 
(e) Other Backward Classes based on caste, 
(The category of Other Backward Classes based on caste in Maharashtra State has been 
abolished vide former Bombay Government Resolution, Labour and Social Welfare Department 
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No. OBC. 1759-E, dated the 18th May 1959, and the same has been substituted by a new 
classification based on income according to which all persons whose annual income does not 
exceed Rs, 1,200/- are treated as Other Backward Classes. All major concessions available 
to the caste wise Other Backward Classes have been discontinued vide the order referred to 
above, However, some concessions like reservation in Government services, reservation in 
educational institutions, grant of waste lands etc, were continued‘ to them pending further 
consideration. Government has since decided that status quo should be maintained with 
reference to these concessions for the time being. The competent authorities are therefore, 
requested to issue Caste Certificates to the castewise Other Backward Classes also). 

It will be seen that the category of ‘Other Backward Classes’ based on caste 
had got to be further defined. It was originally defined in 1959. That de- 
finition was substituted by a new classification based on income and it was de- 
cided that persons whose annual income did not exceed Rs. 1,200 may be treat- 
ed as other Backward Classes. This naturally would have resulted in restric- 
ting the special reservation of admission to educational institutions only to 
Scheduled Castes, Scheduled Tribes, Nava-Buddhas i.e. Scheduled Castes con- 
verted to Buddhism, Tribals residing outside the specified areas of Vidarbha, 
Nomadic Tribes and Vimukta Jatis. The Government considered, however, 
that some concession like reservations in Government services or reservations 
in educational institutions or grant of waste lands were necessary to 
be continued communitywise to communities which could be classified 
as other Backward Classes. The (Government, therefore, issued a list 
of all categories including the list of castes which would be consider- 
ed in the other Backward Classes in the State of Maharashtra. The Gov- 
ernment publication giving this list of Backward Classes in Maharashtra State 
is placed before us and that has a bearing in understanding and disposing of 
the contention of the petitioners. The List first describes Scheduled Castes 
for Maharashtra and this corresponds to Part VII-A of the Seventh Sche- 
dule of the Bombay Reorganisation Act, 1960. Then it enumerates the Sche- 
duled Tribes in Maharashtra also as given in Part VII-A. of the Bombay Re- 
organisation Act, 1960. The third classification is of Vimukta Jatis in Maha- 
rashtra, the fourth is of Nomadie Tribes in Maharashtra and the fifth classi- 
fication which we are concerned, is headed, ‘‘Other Backward Classes (Caste 
Basis) for Maharashtra State”. As many as 160 castes are enumerated in de- 
tail, the list being alphabetical. Item No. 87 in this list includes the caste of 
“Kunbi Tilori (in Ratnagiri District)”, as belonging to Other Backward 
Class. There are no other categories of Kunbi included in this list as belong- 
ing to other Backward Classes. 

There is one another list for Vidarbha Territory applicable only for pur- 
poses of distribution of Government waste land. In this list item No. 118 also 
lists the caste of ‘‘Kunbi Tilori (in Ratnagiri District)’’. Neither side has 
been able to show us inclusion of Kunbi as a caste in the classification of 
‘Other Backward Classes’ in this List. 

We may mention, however, that Government of India seems to have pre- 
pared a list of other Backward Classes for grant of Post S.S.C. Scholarships 
and in this list of persons eligible to qualify for such Scholarships are includ- 
vd at serial No. 48 of Vidarbha Territory only persons belonging to Kunbi 
caste as eligible for such Scholarships. 

Counsel from neither side have been able to bring to our notice any autho- 
rised resolution or circular from the State of Maharashtra showing that a 
atudent declaring that he belongs to the Kunbi caste, or Maratha or Maratha 
Kunbi caste can claim to be classified as belonging to the ‘Other Backward 
Classes.’ 

Jt is an admitted position so far as Special Civil Application No. 813 of 
1966 is concerned that the petitioner Shri Dhote claims to belong to Kunbi caste, 
respondent No. 3 Shri Korpe claims to belong to Maratha Kunbi caste, respon- 
dent No. 4 Shri Mahajan claims to belong to Kunbi easte and so does respon- 
dent No. 5 Shri Bonde and respondent No. 6 Shri V. Y. Dhote. In other 
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words, neither the petitioner nor any of respondents Nos. 3 to 6 are shown to 
belong to any caste included in the definition or list of other Backward 
Classes by the State of Maharashtra for the purpose of admission to educa- 
tional institutions to claim admission to the seats reserved for other Back- 
ward Classes. In view of this position, whatever the other merits or lack of 
merits in the case of the petitioner, the petitioner had no basie right to claim 
admission to the seats reserved for other Backward Classes. It is true his 
petition is founded on a grievance that respondents Nos. 3 to 6 have been ad- 
mitted to seats reserved for other Backward Classes. But the petition was 
founded on the contention that respondents Nos. 3 to 6 had not exercised 
option of claiming admission to seats reserved for other Backward Classes. 
We have held that no student is required to make a choice, nor is he restric- 
ted by such option. The fact, therefore, that none of respondents Nos. 3 to 
6 had made a choice will be of no effect if any of them would be otherwise 
eligible for admission to a seat reserved for ‘Other Backward Class’. As it 
transpires, however, none of them also appear to be eligible for admission to 
the seats reserved for ‘Other Backward Classes’. 

It was urged by the learned counsel appearing on behalf of respondent No. 3 
that the issue whether either the petitioner or any of the respondents belongs 
to a community or caste included in the other Backward Classes was not raised 
in this petition, because neither the petitioner nor any of respondents Nos. 3 
to 6 disputed their claim that each of them belonged to other Backward 
Classes. It was, therefore, contended that it was not necessary for this Court 
to adjudicate on the question whether or not either the petitioner or any of 
respondents Nos. 3 to 6 qualify for inclusion in the other Backward Classes, 
We fail to see how in considering the ambit of the rule and its application to 
the facts of this case the right of the petitioner to claim a seat reserved for 
‘other Backward Class’, consideration of this issue can be excluded or avoid- 
ed. The petitioner has founded his claim on the basis that he is a student be- 
longing to the other Backward Class, that he had disclosed his caste, and that 
he had made a choice of being considered eligible for admission to the seat re- 
served for this Class and others not having done so, his claim could not be 
ruled out. It was, therefore, necessary to determine what the scheme govern- 
ing the rules of admission is. We are also not impressed with the argument 
that merely because neither side has questioned the status, in the matter of 
belonging to other Backward Class claimed by each, the issue does not require 
to be decided. In examining the whole scheme of reservation of seats and the 
rules for admission made for implementation of the scheme, it is incumbent on 
the authorities and, therefore, it is incumbent on us for a proper ad- 
judication of the issues involved to find out what the scheme is. We 
must, therefore, reject the contention of the respondents that the 
issue is not germane to the decision of the petition. The Court had to be 
satisfied that the claim made by the petitioner that he belongs to the other 
Backward Class was well founded. If in the process of examination similar 
claim made by the respondents with whom the petitioner claimed in competi- 
tion comes to be examined, it is difficult to see what valid objection could 
be taken to the adjudication of this question. Perhaps, the conclusion to which 
we have arrived may be either unexpected or unanticipated by the respondents. 
But when the question is required to be judicially determined, we can hardly 
fail to exercise our jurisdiction in a comprehensive understanding of the 
scheme and: pronounce on its validity by omitting a particular aspect merely 
because neither side was interested in the determination of the issue. The 
relevance and materiality of the adjudication does not depend in a writ petition 
merely on the plea raised by one side or the other. Once the Court is in 
seisin of the whole matter—and this being an issue of interpretation of a pro- 
vision of the Constitution and the rules made by the Government in exercise 
of its executive powers, it is necessary that the matter is considered from all 
its aspects lest a particular interpretation of the rules may give rise to similar 
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complaints in the future. It is elementary that in invoking the extraordinary 
jurisdiction of this Court a scrupulous regard to truthfulness of statements 
and averments in the petition or in the return is expected. It may be that a 
particular statement comes to be made through inadvertence or without due 
circumspection, but the adjudication of such claim cannot be resisted merely 
because the adjudication may affect the averments made on either side. 

The principle on which the reservation of seats either in Government ser- 
vice or educational institutions has to be made seems now well settled. In a 
recent decision their Lordships of the Supreme Court in M. R. Balaji v. State 
of ‘Mysore’ observed as follows: 


“The Backward Classes for whose improvement specia} provision is contemplated by 
Art. 16(4) are in the matter of their backwardness comparable to Scheduled Castes and Sche- 
duled Tribes. The backwardness under Art. 15(4) must be social and educational. It is 
not eithor social or educational, but it is both social and educational. In dealing with the 
question as to whother any class of citizens is socially ‘backward or not, it may not be irrele- 
vant to consider the caste of the said group of citizens. In this connection it is, however, 
necessary to bear in mind that the special provision is contemplated for clases of citizens 
and not for individual citizens as auch, and so, though the caste of the group of citizens may 
be: rolevant, its importance should not be exaggerated. If the classification of backward 
classes of citizens was based solely on the caste of the citizens, it may not always be logical 
and may perhaps contain the vice of perpetuating the castes themselves. Social backward- 
ness is on tho ultimate analysis, the result of poverty to a very‘ large extent. The occu- 
pations of citizens may also contribute to make classes of citizens socially backward. There 
are some occupations which are treated as inferior according to conventional beliefs and 
classes of citizens who follow these occupations are apt to become socially backward, The 
place of habitation also plays not a minor part in determining the backwardness of a com- 
munity of persons,” 

In another decision in Clutralekha v. Stale of Mysore,2 their Lordships 
have indicated what could be the proper basis of classification. It is observed— 
in headnote (d): 

“An order of the Government making a classification of socially and educationally back- 
ward classes on the basis of economic conditions only is not bad because it has not been done 
by taking into consideration the caste also, The authority concerned may take caste into 
consideration in ascertaining the backwardness of a group of persons; but if it does not, its 
order will not be bad on that account, if it can ascertain the backwardness of a group of 
persons on the basis of other relevant criteria. 

Caste is only a relevant and not a compelling circumstance in ascertaining the back- 
wardness of a class and where it can be done the social backwardness of a group of citizens can 
be determined without reference to caste at all...” ` 
The Mysore High Court considered-a somewhat similar question in 8. A. Partha 
v. State of Mysore.S In para. 69 the Division Bench observes as follows: 


“In view of the principles discussed above, the only manner in which the reservations in 
favour of Scheduled Castes and Scheduled Tribes and other Backward Classes can be worked 
out without being attacked as unconstitutional is to treat the reservation made in respect of 
oach one of those classes as one in the nature of a guaranteed minimum of seats in open com- 
petition. For this purpose, it is nocessary to prepare one consolidated list arranging all the 
applicants irrespective of castes or categories in the order of merit, If within the limit of 
the number of persons to be selected in the said list in the order of merit, cach one of the 
three categories of Scheduled Castes, Scheduled Tribes and other Backward Classes secures 
the number of seats reserved for each one of them or a larger number, then nothing more need 
be done. 

If, however, any one of those categories secures less number of seats than the minimum 
guaranteed to it within the said limit, then the deficiency must be made up by selecting in 
the order of merit from among the members of that category lower down in the list such 
number to the extent available as is necessary to make up the deficiency and at the same time, 


1 [1963] A.I.R. S.C. 649. 3 [1961] A.ILR. Mysore 220. 
2 [1964] A.I.R. S.C. 1823. 
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deleting an equal number of persons belonging to the unreserved category counting from the 
bottom of that part of the list folling within the limit of the number to be selected.” 


We respectfully agree with this observation and it must be held that the selec- 
tion, whenever any seats are reserved for particular categories for admission 
to the educational institutions, will have to be made only by this method and 
no other. 


It is important to note that the State Government has onerous duty to per- 
form when exercising its authority and make reservation for admission to 
educational institutions on the basis of the power granted to it under art. 15(4) 
of the Constitution. It has to steer clear of the vice of undue discrimina- 
tion so as not to jeopardize the right of equal protection to citizens belong- 
ing to the communities other than those selected for reservation and, at the same 
time, ensure that a minimum of opportunity is made available to the members 
of the particular communities deserving all protection and encouragement in 
social and educational progress. It is in this context that the backwardness 
of a community or a caste has to be judged not merely by the accident of 
birth of an individual in the caste, but by the condition of members of that 
community or caste in the society as a whole, socially and educationally. 
This involves an overall effort on the part of the State to take steps in other 
directions to broad-base the education, provide various opportunities of educa- 
tion and to give economic assistance in the matter of fees, books and other 
facilities so that education may not be denied to any member of the community 
desiring to educate himself. In this State, the State Government has taken 
effective steps which enable a preponderant class of students to get education 
without in some areas being required to pay fees between the ages of 6 and 
14 and assistance in the form of reimbursement of fees ete. in educational 
institutions at later stage. Besides this, scholarships, stipends, free student- 
ships ete. are made available, both by the Government of India as well as the 
State department, and in this effort to raise the educational and social level 
of all the communities, the Government can legitimately hope that there will 
be increasingly diminishing necessity of recruiting students to reserved cate- 
gories and a corresponding progress in the general level of performance of 
students of these communities. In course of time, it will be legitimate to ex- 
pect that the necessity of admitting students to reserved categories would ex- 
haust itself with the betterment of performance of students once belonging to 
these categories, with the increasing facilities of education and opportunities 
of bettering their conditions, economically, socially and otherwise. We must 
not, therefore, accept an interpretation of the rules which unintentionally will 
result in perpetuation of the backwardness or anything which will put a pre- 
mium on continuance of the backwardness. We must, therefore, hold that the 
rules made for admission have been framed in conformity with the principles 
enshrined in arts. 15 and 29 of the Constitution and are hereby upheld. 


The result is that Special Civil Application No. 876 of 1966 is allowed and 
the petitioners will be entitled to their costs from respondents Nos. 1, 2, 4, 
6 and 7. 

Special Civil Application No. 813 of 1966 fails and is dismissed, but there will 
be no order as to costs. 


Order accordingly. 
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Before Mr. Justice Patel and Mr, Justice Thakker. 


NARAYANDAS S. KANUGA v. SARASVATIBAI D. JOSHI.” 
Oivil Procedure Qode (Act V of 1908), OXXXIX, r. 2—Temporary injunctions—Practioo—Power 
of granting such injunctions where injury alleged how to be exercised. ' 

Order XXXIX, r. 2, of the Civil Procedure Code, 1908, which deals with granting of tem- 
porary injunctions requires that some injury must be threatened. Injury must be legal injury 
and not any fanciful injury. In all cases where injury is alleged the Court is put on an 
enquiry as to what are the contents of the rights claimed by the plaintiff. Assuming that 
some such right is shown, the second element to be considered is whether irreparable injury 
or inconvenience may result to the plaintiff if the same is refused. 

It is the duty of the Judge to be careful in the exercise of the power of granting temporary 
injunctions and he must by carefully questioning the applicant ascertain whether areal case 
exists for the grant of the same. He must be satisfied that the law permits it and the 
emergency demands it, It should not be granted lightly or inadvisedly. Even if granted, 
the absent party ought to be sufficiently protected 

Khan Sahib Abdul Isa Bhagat v. Sultanalli Sulemanjs', Aundalal v. Provudayal’, Qawashah 
Bomanji v. Prafulla Nath®, Saunders v. Holborn District Board of Works,‘ Butler (or Black) 
v. Fife Coal Company Limited’, In re Sm. Lakshmtimont Dasst® and Kanahyalal Ruta v. 
Corporation of Calcutia,’ referred to, 


One Sarasvatibai D. Joshi was the owner of a plot bearing Survey No. 25-B, 
Pahadi, Goregaon, in Bombay Suburbs. The plot admeasured about 1235 
square yards, and, on two sides of this plot, there are two streets. On the 
southern side, there was what was known as the B.J. Road, and, on the eastern 
side, there was the Grampanchayat Road. On the aforesaid plot there were 
18 small constructions; 10 of these were abutting on the southern road and the 
other 3 were on the side of the Grampanchayat Road. These small 13 con- 
structions consisted of shops, and, it was the case of Sarasvatibai that the 
owners of these shops were all licensees who were liable to be evicted at any 
moment. On the other hand, it was contended that these shop-owners were 
not licensees but tenants who had constructed these small structures a long 
time ago, and were not, therefore, liable to be evicted. Early in 1965, Sara- 
svatibai applied to the Bombay Municipality with plans for sanctioning the 
construction proposed by her. She wanted to build a big building with a 
ground floor and four upper floors. She undertook that all the constructions 
existing on the plot would be removed before the proposed construction was 
commenced. In view of the undertaking given, the proposed plan was sanc- 
tioned by the municipality on June 19, 1965. Sarasvatibai had hoped that she 
would not encounter any difficulty with the shop-owners. But, since the shop- 
owners refused to go away, she filed suits against all of them in the Small 
Causes Court, Bombay. In the meantime, she had already collected funds and 
the material for the construction, and, since she was suffering loss from day 
to day, she approached the Municipality with a view to the municipality 
agreeing to an amended plan whereby she offered to build only a part of the 
proposed building. The Municipality, after considering the plan, gave the 
necessary sanction on June 11, 1966. 

In the meantime, however, having come to know that Sarasvatibai was moving 
the municipality with a view to the commencement of the construction, two of 
the shop-keepers commenced two suits in the City Civil Court, Bombay, one 
of them being Narayandas S. Kanuga who filed Suit No. 1560 of 1966 and the 
other being D. K, Goel, who filed Suit No. 3361 of 1966. Narayandas Kanuga 


* Decided, March 7, 1967. Letters Patent November 26, 1942 (Unrep.). 
Appeal No, 6 of 1967, against the decision of [1952] A.LR. Cal, 74. 
Palekar J., in Appeal No, 276 of 1966, setting [1941] A.I.R. Nag. 364. 
aside the order passed by P. C. Kapadia, [1895] 1 Q.B. 64, 
Judge, City Civil Court, Bombay, in 8.0, Suits [1912] A.C, 149, 

Nos, 1660 and 3361 of 1988. [1941] ALR. Cal, 391, 

1 (1942) Second Appeal No, 859 of 1941, (1949) 88 C.L.J. 78. 
decided by Broomfield and Macklin JJ., on 
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was the owner of a radio-shop and Goel was the owner of another shop. These 
shops were small structures only a few feet in length and width, and, about 
8 feet to 10 feet in height. These constructions were erected by the shop- 
owners and they have a frontage on the two roads. 

The two suits against Sarasvatibai and the Municipal Corporation were 
brought by the two shop-keepers on the allegation that the proposals for the 
construction had been approved in violation of the municipal rules in this be- 
half. They alleged that, according to the building .bye-laws, the compulsory 
open space to be left between two buildings should not be less than 30 feet, 
and, the distance between the proposed construction and the public road should 
be at least 50 feet on an average. Since the proposed construction was less 
than 50 feet from the public road, and the open space left between their struc- 
tures and the proposed building was less than 30 feet, the approval given by 
the Municipality to the proposed construction was violative of the building 
rules and was illegal. They further alleged that this would cause irreparable 
loss and injury to them, and, since the same cannot be adequately compen- 
sated, perpetual injunction should be granted. They also asked for a tempo- 
rary injunction pending the suits. 

The trial Judge granted temporary injunctions in both the suits. 

Sarasvatibai and the Municipal Corporation appealed to the High Court. 


Palekar J., who heard the appeals, set aside the order of the trial Court 
and vacated the temporary injunction, observing in his judgment, delivered on 
February 8/9, 1967, as follows: 


Pauexar J. The real question, which the learned Judge had to consider, 
was, whether the plaints disclosed such cause of action that it was necessary 
in the interest of maintaining status quo that the construction proposed by the 
appellant should not be permitted. It should be remembered that all these 
shops are very small structures on the road side. The plot is a big plot, and, 
unless these small shed-owners have a right to contend that the owner of the 
plot should not build in her own plot, and that such a building is bound to 
cause irreparable i injury to them, I do not see how a temporary ‘injunction re- 
straining the owner from constructing the building can be given. If the plain- 
tiffs’ case as made out in the plaint is to be accepted that the appellant shall 
not build within 50 feet of the two roads or 30 feet of any of the construc- 
tion of the shop-keepers, that would, perhaps, make it almost impossible for 
the appellant to build any substantial building in her plot. In other words, 
the whole plot is rendered useless for construction. We are, therefore, to see, 
in the first instance, whether the plaintiffs have a sufficient cause of action 
against the appellant. If there is such a cause of action, then we have to see 
whether an injunction should be given to avert substantial injury. 

The suits as already indicated are based on the same allegation that the pro- 
posed construction is illegal being violative of the building construction rules 
of the Municipality, inasmuch as, a 50 feet open space is not left between the 
construction and the two roads, and, 30 feet open space is not left between 
the sheds and the proposed building. It is not alleged that there has been 
any particular infringement of the plaintiffs’ right to property. It is not also 
alleged that the right to air and light is in jeopardy. The whole cause of 
action is based upon the alleged violation of the construction rules by omitting 
to provide for necessary open space. It is true that in the context of the 
claim made out for injunction, the plaint refers to ‘‘irreparable loss and injury 
which cannot be compensated adequately by monetary compensation.” But, 
what that loss or injury is, is not stated. Against the background of the case 
. made out in the plaint, the plaintiffs seem to allege that irreparable loss and 
injury would be caused to the plaintiffs because of the construction in viola- 
iion of the municipal construction rules. Mr. Tijoriwalla, appearing for the 
appellant, submits that this does not constitute any cause of action against his 
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client, the appellant. In this connection, he relies on two Division Bench deci- 
sions, one of the Calcutta High Court and the other of Nagpur High Court, 
the first being Nandalal v. Provudayal,' and, the other being Cawashah 
Bomanji v. Prafulla Nath.2 It was held in the first case that (p. 75): 


“Under Ss, 64 and 55, [Specific Relief Act| the plfis, may pray for a perpetual or mandatory 
injunction to prevent the breach of an obligation existing in favour of the plffs, [but, where] 
there is no obligation, contractual or otherwise, on the part of the plffs, towards the deft. which 
required that the deft. should construct on his own land in accordance with the Municipal rules 
& regulations, the plaintiffs ... have ao right to pray either for a mandatory injunction or a 
perpetual injunction, merely on the ground that the proposed construction on the deft's, land 
may be in breach of Municipal Rules & Bye-laws”’. 

Similarly, in the Nagpur case, it has been held that, 

“In a suit for injunction restraining the building of a house, it ia incumbent on the plain- 
tiff under S. 56(k) [the Specific Relief Act] to show some special damage or injury. The mere 
fact that the Municipal Committee acted beyond its power in granting the sanction for con- 
struction of tho house is not by itself sufficient to entitle the plaintiff, to sue”, 

These decisions, undoubtedly, support the contention of Mr. Tijoriwalla. 

Mr. Advani, for the respondent-plaintiffs, however, contended that the deci- 
sion of the Calcutta High Court import an obligation enforceable at the in- 
stance of a neighbouring owner if the construction is in violation of the rules 
with regard to the provision of open spaces. In this connection, Mr. Advani 
referred to some cases which are both prior and subsequent to the decision of 
the Calcutta High Court referred to above. Chronologically, the first case is 
In ve Sm. Lakshmimons Dassi. It was held in that case that, 

‘Where the provision is primarily in favour of the general public but in the nature of things 

the breach of it must injure the specific individual to quite a different degree, such a right can 
be assumed in the specific individual, Hence, where building plans are passed and permission 
to build is given contrary to building restrictions contained in bye-laws whereby the premises 
of adjacent owner is injured as to light, air, health andJamenities, the Corporation owes such a 
duty to adjacent owner, and shore is in the adjacent owner such a legal right, as to found an 
application for mandamus”, 
This decision of Ameer Ali, J., has been referred to in Nandalal’s case and 
has been distinguished. Even if it is assumed for the purposes of this deci- 
sion that the right of mandamus is also based upon a cause of action to sue, 
it is clear from the decision itself that there was an injury to the adjacent 
owner. That case, therefore, does not support Mr. Advani. The second case 
is reported in Kanahyalal Ruia v. Corporation of Calcutta.+ That was also 
a ease for a writ of mandamus under s. 45 of the Specific Relief Act and no 
question whether a suit lies at the instance of an adjoining or neighbouring 
owner had arisen in that case. The third case is K. L. Paul v. Corpn. of 
Calcutta,S where it was held by a single Judge of the Court that ‘‘where there 
js a violation of the Building Rules, the adjoining owner is primarily 
affected’’, The case arose out of a proceeding for a writ, and, observations 
have been made to the effect that if a plan submitted for sanction violates the 
rule regarding the permissible area which can be built upon, or if it hag not 
the requisite open spaces, it necessarily affects the adjoining owner. It does 
not appear from the report of that decision that the attention of the learned 
Judge was invited to the Division Bench decision in Nandalal’s case, referred 
to above. Lastly, the ease on which Mr. Advani primarily relied before me 
is Krishna Kali v. Babulal Shaw,® in which, it has been held that 

«the defendant owes a duty and an obligation under the Statute not only to the Cor- 
poration as custodian of the owners of buildings but also to the plaintiff. This duty arises by 
implication under the Statute”, Hence, it was held that, “If the defendant constructs a building 
according to a plan which is illegal, the adjoining owner has the right to ask`for an injunction 

1 [1952] A.LR, Cal. 74. 4 (1049) 88 C.L.J. 78. 


2 [1941] ALR. Nag. 364, 5 (1964) 68 C_W.N. 1049, 
3 [1941] ATR. Cal. 391. 6 [1965] A.L.R. Cal. 148. 
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becauge there is an invasion of right to and onjoyment of property by the illegal construction and- 
the defendant owes an obligation to the plaintiff to obey the law”. 

This again is a decision of a single Judge, and the proposition which is enun- 
ciated therein is, with respect, contrary to the Division Bench decision. The 
learned Judge has examined Nandalal’s case at some length, but, it is not 
clear from the judgment how he distinguishes that case from the case with 
which the learned Judge was dealing. Nothing turned upon the fact that the 
violation was in respect of the provision with regard to the leaving of open 
spaces. The Division Bench in Nandalal’s case was also concerned with open 
spaces. The suit in that case was brought on alternative grounds. The first 
ground was interference with the plaintiff’s right to light and air by reason 
of the construction, and, the second ground was the breach of the municipal 
rules. The first ground itself postulates that the breach must have been with 
regard to open space. In Nandalal’s case, the learned Judges were careful to 
point out that there should be an obligation, contractual or otherwise, and, 
they held that a proposed construction in breach of the municipal rules did not 
create any kind of obligation. Even so, the learned Judge in Krishna Kali’s 
case, on whom the decision in Nandalal’s case was binding, came to the con- 
clusion that an obligation had been created towards the adjacent owner, and, 
this obligation has been spelt out by the learned Judge at para. 23 of 
Krishna Kali’s case. The learned Judge observes as follows (p. 152): 

“t... The functional approach in the interpretation of statutes is adopted in questions whether 

an individual is entitled to compensation for harm sustained as the result of the breach of a 
statutory duty. The rule is that he is so entitled if the mischief which the Statute was designed 
to eradicate contemplated damage to him or the class to,which he was a member, A municipal 
authority subserves the needs of an ascertained class of persons, namely, owners of buildings 
or residents of building in regard to the enjoyment of the proporty or the building”. 
Jt is on this basis that the learned Judge came to the conclusion that an ad- 
joining owner has a right to ask for an injunction, because, the defendant 
who constructs in breach of the rules owes a duty to the adjacent owner. 
With respect, it will be difficult to accept this view of the law. Indeed, as ob- 
served by Lord Simonds in Cutler v. Wandsworth Stadium Ld.,’ it is often a 
difficult question whether, where a statutory obligation is placed on A. B. 
who conceives himself to be damnified by A.’s breach of it has a right of action 
against him, But, certain working rules are mentioned in the decided cases. 
Tt was observed by Lord Kinnear in Butler (or Black) v. Fife Coal Company, 
Timited® (p. 165) : 

“If the duty be established, I do not think there is any serious question as to the civil 
liability. There is no reasonable ground for maintaining that a proceeding by way of penalty 
is the only remedy allowed by the statute, The principle explained by Lord Cairns in Atkinson 
v. Newcastle Waterworks Co.? and by Lord Herschell in Cowley v, Newmarket Local Bourd'0 
solves the question. We are to consider the scope and purpose of the statute and in particular 
for whose benefit it is intended. Now the object of the present statute is plain. It was intended 
to compel mine owners to make due provision for the safety of the men working in their mines, 
and the persons for whose benfit all these rules are to be enforced are the persons exposed to 
danger, But when a duty of this kind is imposed for the benefit of particular persons, there 
arises ab common law a correlative right in those persons who may be injured by its contra- 
vention,” 

The second rule which may be deduced from Saunders v. Holborn District 
Board of Works!! is that (p.68): 

‘*,..in order to establish that a public body...is liable to an action for default in performing ' 
a duty imposed by statute, it must be shown that the legislature has used language indicating 
an intention that this liability shall be imposed, and unless such an intentioa on the part of the 
legislature is clearly disclosed, no action will lie,” 

Thirdly, it is pointed out in Cutler v. Wandsworth Stadium Ld., referred to 
7 [1940] A.O. 898, 10 [1892] A.C, 345, 362, 
8 [1912] A.C. 149. > 11 [1895] 1 Q.B.64, 
9 (1877) 2 Ex. D. 441, 448. 
B.L.R.—40 
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above, that where a statute is enacted in the interest of the general public, 
the mere fact that by reason of the regulations, a person or a class of persons 
derives an advantage therefrom will not invest him with a cause of action if 
the same does not spring from the primary purpose and intention of the Act. 

Reference was made to a number of sections of the Bombay Municipal Cor- 
poration Act with a view to show the great care with which provision has 
been made for building regulations. It is necessary only to make mention of 
ss. 387, 346, 351, 352, 353 and 471, the last of which, inter alia, provides for 
prosecution for breach of certain regulations. All these provisions are, un- 
doubtedly, in the public interest for making better provision for proper plan- 
ning and development. The Construction Rules or Development Rules, which 
have been made to give effect to these statutory provisions, are also in the 
public interest, and, the mere fact that a neighbouring owner gets an advan- 
tage out of these provisions will not give him a right to sue. It appears to 
me that it will be wrong to hold that these Building Regulations have been 
enacted specifically in the interest of owners of property, or, for their pro- 
tection and benefit. It is true that they do derive some advantage from these 
regulations, but, those regulations are essentially in the public interest and for 
the better provision of planned development. Since, the neighbouring 
owners are not the primary beneficieries under the Building Regulations, no 
duty is owed to them, and, therefore, there is no obligation that the neigh- 
bours should construct in such a way that there is no breach of the Construc- 
tion Rules. In my opinion, the decisions on which Mr. Advani relied cannot 
be regarded as contesting seriously the proposition laid down in Nandalal’s 


case. 
Narayandas appealed under the Letters Patent. 


H. G. Advam, with S. P. Kanuga, for appellant-plaintiff. 
8. T. Tijoriwala, with R. M. Parekh, for respondent No, 1. 
K. J. Abhyankar, with A. M. Desai, for respondent No. 2. 


PATEL J. There is a rectangular plot of land abutted on two sides by roads— 
on the south by B.J. Road and on the east Gram Panchayat Road. It mea- 
sures 1895 sq. yards. Small plots of land, thirteen in number, were given 
to various persons by the owner who have built small shops about nine feet 
high and they have been running the shops. The owner says they are licensees 
while the occupants say they are tenants. The Municipal Corporation and 
the owner say that the constructions are unauthorised and the former has 
issued notice for demolition. The owner wants to develop the plot and wants 
to build a multi-storeyed building. She offered the occupants accommodation 
in the new building but they were not satisfied with what was offered and she 
had to file suits in the Small Cause Court for eviction which are pending. 

In the meantime she got the plans sanctioned on June 19, 1965. She had 
collected funds and materials ready. But as the oceupants ‘of the shops re- 
fused to vacate, to save time, she approached the Corporation for permission 
to build a part of proposed building to which the Corporation gave sanction 
on June 11, 1966. 

The two appellants filed suits against her and the Corporation for injunction 
restraining the building on the ground that the construction violates the build- 
ing bye-laws. The bye-laws alleged to be violated are: (1) that there should 
be distance of not less than 30 ft. between the two buildings and (2) on an 
average there should be a distance of about 50 ft. between the proposed con- 
struction and a public road. It may be stated that the property is situated 
at Goregaon. The plaintiffs do not allege that the constrnction affects them 
personally. 

They applied for temporary injunction which the trial Court granted. The 
defendants appealed and Mr. Justice Palekar in an elaborate judgment allowed 
the appeal and discharged the Notice of Motion. 
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The first question is whether an appeal is competent. The word ‘‘judgment’”’ 
in cl. 15 of the Letters Patent has by now acquired a definite meaning and it 
has been held that refusal of a Judge to grant interim injunction is not judg- 
ment as it does not decide any of the rights of the parties finally and there- 
fore no appeal lies. See Vanichand v. Lakhmichand,’ Salemahomed v 
Mahomed Taher? and Gyangirji v. Dhanrajgirjt.? Mr. Advani relying upon 
Mansata Films Distributors v. Korab Modit contended that an appeal will not 
lie where the order is made by a single Judge only in connection with a step 
in aid in the suit, but where the interlocutory order determines the right of a 
party pro tanto, the party affected has a right of appeal. In our view, the 
right affected must however be determined finally between the parties. When 
the question involved however is at large in the suit, it cannot be said that 
pro tanto the right is decided. In the present case, view expressed by the 
Court is merely to find out if the plaintiffs have a prima facie case and does 
not affect the merits of the suit. 

Even on merits, the plaintiffs have no prima facie case. Similar question 
was considered by our High Court in Khan Sahib Abdul Isa Bhagat v. Sul- 
tanali Sulemanji,5 where Mr. Justice Broomfield cited with approval the fol- 
lowing observations of Mr. Justice Farwell in Mullis v. Hubbard :® 


‘*,.L have also heard arguments as to the general intent and meaning of the Public Health 
Acts, and it is said that I ought to find some intention to protect the individual next-door 
neighbour as distinct from the whole body of corporators of the borough or the whole of the 
inhabitants of the particular district. In my opinion that is not the true view, If the next- 
door neighbour has any common law rights, they are left untouched and he can assert them, If 
he has no common law rights, the Legislature under the Public Health Acts intended, not to 
create rights in individuals, but general rights for the benefit of the inhabitants of a particular 
borough or district, The very words of this section appear to me to exclude any notion of 
individual right, because the sole arbiter whether the house shall or shall not be brought forward 
is the urban authority, They may give their written conseat and, if they do, the next door 
neighbour has no ground of complaint, ... Certainly it would be an unfortunate construction 
that would allow the numerous individuals in a street to Lring their private actions against a 
man who had built a few feet in front of the line allowed when, as in this case, the urban autho- 
rity deoline to complain or interfere in any way,” 

In the above case the Court held that the plaintiff had no cause of action. 
Similar view has been taken in Nandalal v. Provudayal’ and Cawashah Bom- 
anji v. Prafulla Nath.® 

In Saunders v. Holborn District Board of Works? the Court observed that: 


“Sec, 29 of the Public Health (London) Act, 1891, which imposes on the sanitery authorities 
of London, the duty of removing street refuse from the streets within their respective districts 
does not give any right of action to a person suffering special damage from a breach of such duty,” 

Very often statutes are enacted for the special benefit of persons for whose 
benefit certain obligations are placed upon others. In such a case a right of 
action may be inferred in those for whose benefit the statute is enacted as was 
done in Butler (or Black) v. Fife Coal Company, Limited,1° where it was said: 
‘We are to consider the scope and the purpose of the statutes and in parti- 
cular for whose benefit it is intended’’. 

In this connection, ss. 54 and 56 of the Specific Relief Act are also very rele- 
vant. Section 54 enables the Court to grant perpetual injunction to prevent 
the breach of an obligation existing in favour of the applicant—-whether ex- 
press or implied. This is again subject to exceptions. The query, therefore, 
has to be ‘‘whether there exists an obligation in favour of the applicant”. Even 
where an obligation is made out, if the case falls within s. 56, injunction can- 


1 (1919) 21 Bom. L.R. 955, November 26, 1942 (Uarep.), 

2 (1957) 59 Bom L.R. 1193. 6 [1803] 2 Ch. 431, at p. 487, 
3 (1959) 68 Bom. L.R. 207. 7 [1952] AT.R. Cal. 74, 

4 (1954) 57 Bom. L.R., 228, at p. 234. 8 [1941] A.J.R. Nag. 364. 

5 (1942) Second Appeal No. 859 of 1941, 9 [1895,1Q.B. 64, 


decided by Broomfield and Macklin JJ., on 10 [1912] A.C. 149, 
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not be granted. The plaintifis cannot and do not allege any recognizable right 
or obligation in them, nor the breach of the same. If they could not get a 
perpetual injunction, they could not get temporary injunction. 

Mr. Advani relied upon In re Lakshmimons Dassi! and Kanahyalal Ruta v. 
Corporation of Caleutta.12 In the first case, the petition was under s. 45 of 
the Specific Relief Act on the Original Side of the High Court. The pro- 
posed building 13 was so near the building 21, that the learned Judge recog- 
nising that the existence of the element of ‘‘legal right” depends upon the 
facts of each case said on the facts of the case (p. 395): 


“I propose to hold that the Corporation owed such a duty to the adjacent owner, and 

that there was in the adjacent owner such a legal right within the meaning of the cases, as to 
found an application for mandamus, No, 21, as I have found, was injured as to light, air, 
health and amenities by the breach of restrictions, by reason of its particular situation”. 
The subsequent case in Nandalal v. Provudayal distinguishes this case. Assum- 
ing without admitting that the case lays down the correct principle, it cannot 
apply in the present case where there can be no question of any rights of the 
applicants being affected. The appellants are mere licensees as alleged by the 
owner and at best tenants as alleged by them. Even as ordinary tenants if 
they are, they have no right to stick to the property except as provided by 
the Rent Act and suits in eviction are pending. Their constructions them- 
eclves are petty and hardly 9 or 10 ft. high with no opening in the rear. More- 
over, they are alleged to be unauthorised. The Corporation has issued notices 
for their demolition. It is with these kinds of constructions that the great 
right of vicinity is claimed by them. The second case is rightly distinguished 
by Mr. Justice Palekar. 

The trial Judge has very lightly granted the injunction. Principles of 
granting temporary injunctions are well settled. Order XX XIX, rr. 1 and 2 
provide for such injunctions. Rule 1 does not apply. Rule 2 requires that 
some injury must be threatened. Injury must be a legal injury and not any 
fancied injury. In all cases where injury is alleged the Court is put on an 
enquiry as to what are the contents of the rights claimed by the appellants. 
Assuming that some such right is shown, the second element to be considered 
is whether irreparable injury or inconvenience may result to the plaintiffs if 
the same is refused. The appellants want to prevent the owner from develop- 
ing the property merely by relying upon the Rules of the Corporation. Their 
shops exist as they are and they could carry on the business without any hind- 
rance until the Small Causes Court decides the eviction suit. By this injunc- 
tion, the appellants are only holding the owners to ransom. The trial Court 
did not even pause to consider the loss to the owner. We have dealt with the 
question in some what details, for in recent days cases after cases come to our 
notice where we find injunctions are granted without due care and circum- 
spection and without thought to the consequences of the same to other side, 
particularly by the Small Causes Court and the City Civil Court, in Bombay. 
No attempt is even made to safeguard the other side by imposing terms such 
as security or otherwise. The duty of being careful even in the case of ex- 
parte applications cannot but be emphasised. It is the duty of the Judge to 
be careful in the exercise of this power and must by careful questioning of the 
applicant ascertain whether a real case exists for the grant of the same. He 
must be satisfied that the law permits it and the emergency demands it. It 
should not be granted lightly or inadvisedly. Even if granted, the absent 
party ought to be sufficiently protected. (Canon of Judicial Ethics of 
American Bar Association). We only hope that care will hereafter be shown 
by subordinate Courts in granting injunctions. 

We direct the City Civil Court expedite the hearing of the suit filed by 
the appellants against the Municipal Corporation against demolition notices 
and the suits in this case. 

11 [1941] ALR, Cal. 391, 12 (1949) 88 Cal, L.J. 78, 
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Before the Hon'ble Mr. S. P. Koival, Chief Justice, and Mr. Justice Kantawala. 
LAXMI INVESTMENT CO. PVT. LTD. AKOLA (IN LIQ.) 


v. 
TARACHAND HARBILDAS* 

Otwil Procedure Coge (Aot V of 1908), Secs. 151, 141; OIX, r. 9—Application to set aside dismissal 
of sutt for default—Application dismissed for defauli—Whether further application io restore 
to filo application dismissed for default competent, 

Where an application under O.LX, r. 9 of the Civil Procedure Code, 1908, to get aside the 
dismissal of a suit for default is itself dismissed for default, a further application to restore 
such application to file can be entertained under s. 151 of the Code. 

Sarat Chandra Bose v, Bisweswar Mitra’, Nathuni Singh v. Natpal Singh?, Kunj Behari v. 
Ohanchala Das and Pooranchand v. Komalohand‘, agreed with. 

Doma Choudhary v. Ram Naresh Lal and Raj Appa Row v. Veera Raghava’, dissented from. 
D. B. Manks v. B. Walwekar’, explained. 

Thakur Prasad v. Fakirullah®, Bipin Behari Shaha v. Abdul Barik*, Ramkarandas v, 

Bhagwandas!’ and Arjun Singh v. Mohindra Kumar”, referred to. 


Tue facts appear in the judgment. 


K. C. Cooper, instructed by Kanga & Co., for the applicant. 
S. J. Deshpande, for opponents Nos. 2 and 4. 


Korvan C.J. This petition has been referred to a Division Bench for deci- 
sion by Mr. Justice Tulzapurkar because the learned Judge entertained some 
doubt whether he has the power to grant the application made before him. It 
virtually raises the following question: 

“Where an application to restore a suit to file under Order 9 rule 9 is itself dismissed 
for default, whether a further application to restore the application under Order 9 rule 9 
to the file will at all lio ?” 


The learned Judge felt that in view of the decision of this Court in D. B. 
Manke v. B. Walwekar' such an application might not lie, but there are con- 
flicting authorities on the question. 

The circumstances under which Miscellaneous Petition No. 1 of 1966 came 
to be filed are as follows: The applicant is the liquidator of a company known 
as the Laxmi Investment Co. Private Ltd. of Akola. He was appointed the 
liquidator of the company after an order of winding up was passed on Febru- 
ary 12,1962. This company had entered into an agreement with one Tarachand 
and others to purchase the immoveable property from the said Tarachand and 
others for a sum of Rs. 60,000 on January 23, 1957. The agreement was sub- 
sequently modified in December 1957 whereby the company agreed to pay 
Rs. 25,000 more to the vendors. The vendors did not fulfil their agreement and 
the company filed a suit (C. S. No. 4 of 1960) for specifice performance and 
damages on the footing of the agreement. The suit was filed on June 26, 1960 
and was fixed before the Civil Judge, Senior Division, Khamgaon on February 
22, 1961. On that date the advocate for the plaintiff reported no instructions 
and withdrew from the suit in consequence of which the Civil Judge dismissed 
the suit for default. On March, 22, 1961, the company made an application 
No. 28 of 1961 for restoration of the suit to the file under O. IX, r. 9, of the 


“Decided, April 20, 1967, O.C.J. Miscel- 6 [1968] A.LR. A.P. 263, 


laneous Petition No. 1 of 1966 : Special Civil 7 rey A.I.R, Bom, 386 
Suit No. 4 of 1960. 8 (1894) I.L.R. 17 All. 108, v.o, 
1 (1926) LL.B, 54 Cal, 405. 9 (1916) I.L.R, 44, Cal. 
2 [1058] A.J.R, Pat. 107. 10 [1965] A.I.R. S.C. 1144 
3 [1966] AIR. Or. 24. ll [1964] ALR. 8.C. 993. 
4 [1962] ALR. M.P. 64. 1 [1923] A.I.R. Bom, 386. 


5 11959] AIR., Pat, 121, F.B. 
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Code of Civil Procedure. Before that application could be heard, the company 
was ordered to be wound up and the liquidator was put in charge of the 
affairs of the company. According to the liquidator, however, he knew nothing 
of the pendency of the suit or of the application for restoration filed on March 
22, 1961. That application (application No. 28 of 1961) for restoration of the 
suit came up for hearing before the Civil Judge on April 19, 1962, and no one 
being present on behalf of the company the application was dismissed. The 
Court did not know that a liquidator had been appointed and the -liquidator 
did not know that the suit had been filed and dismissed or that the application 
for its restoration was pending. 

The present application which under certain circumstances, has come to be 
renumbered as application No. 1 of 1961, was filed by the liquidator on behalf 
of the company on June 19, 1962, praying that the order of dismissal of the 
application to set aside the ex parte decree dated April 19, 1962, should be set 
aside and the miscellaneous application No. 28 of 1961 should be restored to 
the file. The liquidator has alleged that he had no knowledge whatever of the 
pendency of the suit or of its dismissal for default nor of the fact that an 
application to restore the suit to the file had been made and was pending on 
the file of the Civil Judge. He alleged that he came to know of the pendency 
of the suit and the application only on June 18, 1962, from one of the former 
directors of the company one Amratlal Vyas and thereupon he acted very 
promptly. He alleges that he sent a telegram to the Clerk of the Court of the 
Civil Judge, Senior Division, Khamgaon, informing him that he had learnt 
about the dismissal of the application for restoration and that he had instruct- 
ed the company’s advocate, Mr. Bhate of Khamgaon to make an application 
for restoration of the said application No. 28 of 1961. This application was 
filed on behalf of the liquidator by the said advocate on June 19, 1962 and was 
followed up three days later by an application for condonation of one day’s 
delay in filing the said application for restoration. on June 22, 1962. 

These were the proceedings taken before the Civil Judge, Senior Division, 
Khamgaon, but in view of the liquidator having been appointed in the mean- 
while on March 20, 1963, the Civil Judge acting under the provisions of s. 
446(3) of the Companies Act, 1956, transferred the proceedings to the High 
Court. At that stage the application presented on June 19, 1962, came to be 
renumbered in this Court as application No. 1 of 1966. It is that application 
which came before the learned Single Judge and since the decision in D. B. 
Manke v. B. Walwekar was relied on on behalf of Tarachand and others and 
since that is a decision of a Division Bench, the learned Judge felt that he 
should refer the question to a Division Bench for considering the effect of the 
decision in D. B. Manke v. B. Walwekar. 

Now we may say at once that in our opinion the decision in D. B. Manke’s 
ease cannot apply to the facts of the present case, nor is it an authority for 
what it is supposed to be. In that case the plaintiff had filed a suit in the 
Court of Small Causes at Bombay to recover wages from the defendant. The 
suit was decreed ex parte because the defendant’s pleader did not attend to 
contest the suit at the hearing. The defendant then filed an application for 
setting aside the ex parte decree and the application was fixed for hearing on 
April 10, 1922. The notice issued was under O. IX, r. 9, of the Code of Civil 
Procedure. The notice was, however, struck off for want of prosecution and 
the defendant presented a further application for setting aside the ex parte de- 
cree which was clearly barred. The Small Causes Court treated it as an 
application to restore the application previously made under O. IX, r. 9. 
The Court restored it and passed an order against the plaintiff for a fresh 
trial of the suit. The plaintiff had come up to the High Court in revision 
against that order. 

Now what the Division Bench held in D. B. Manke’s case was that (p. 386) : 


“It cannot be said that there is any rule in the Code of Civil Procedure that enables the 
Court to restore an application made under Order IX, Rule 9 which has been dismissed for want 
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of prosecution. It is urged upon us that the Court has inherent powers to make orders within the 
provisions of section 151 and that this was an order made accordingly. There is no reference 
made in the decision of the Court that the order was made under Section 151. Itis quite clear 
that if that Section had been considered, the order under revision could not possibly have been 
made under it, That section gives the Court power to make such orders as may be necessary for 
the ends of justice or to prevent abuse of the process of the Court. The plaintiff has got a decree 
and the defendant had every opportunity of appearing in Court at the time of hearing and. also 
when notices were issued by him against the plaintiff for a new trial. It cannot be said therefore 
that in any circumstance it is necessary for the ends of justice that he should have yet another 
opportunity of harassing the successful party”. 

The latter portion of the order which we have deliberately quoted in extenso 
commencing from the reference to s. 151, nowhere says that s. 151 cannot 
apply in such a ease. On the contrary, what the Division Bench in effect said 
was that if‘that section were to be considered, upon the facts and circum- 
stances before it the order under revision could not possibly have been made. 
They proceeded to demonstrate why and they pointed out that s. 151 only justi- 
fied the making of an order for the ends of justice or to prevent abuse of 
the process of the Court and in the circumstances of that case, justice was met 
by not giving the defendant another opportunity of harassing the successful 
party. That, therefore, was a decision upon the facts and circumstances of 
that case. What the Division Bench clearly said in that case was that assum- 
ing that s. 151 applied, sufficient cause had not been shown for the restoration 
of the second application. At no stage did the Division Bench say that s. 151 
would not or did not apply. On the contrary, they assumed that it would 
apply but showed that upon the facts and circumstances of that case even if 
it’ applied sufficient cause had not been made out. We cannot, therefore, re- 
gard that case as authority for the proposition that under s. 151 the second 
application would not lie to restore to file the application under O. IX, r. 9 
dismissed for default. It is the head note of the case which gives a com- 
pletely wrong impression. 

Mr. Cooper has also pointed out one other circumstance in connection with 
that case namely that in point of fact s. 151 did not apply to Small Causes 
Court at that time and the powers under s. 151 could not have been exercised 
by the Court of Small Causes in that case at all. This circumstance was not 
taken into account. 

Upon the authorities a power to restore such an application to the file can 
be spelt out under two heads. There are a number of authorities supporting 
either one or the other view. The two alternative views are; (a) to support 
such an application under O. IX, r. 9, read with s. 141 of the Code of Civil 
Procedure which says that thè procedure provided in the Code in regard to 
suits shall be followed, as far as it can be made applicable, in all proceedings 
in any Court of civil jurisdiction; (b) that in such a case s. 151 of the Code 
of Civil Procedure could well be applied because there is no other remedy open. 

The difference of opinion between the several High Courts stems from the 
remarks of the Privy Council in the leading case of Thakur Prasad v. Faki- 
rulah.2 It is now settled law that s. 151 of the Code of Civil Procedure 
does not confer any power upon any Court but is merely declaratory of 
a power which inherently exists in every Court and all that it says is that 

“Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of the 

Court to make such orders as may be necessary for the ends of justice or to prevent abuse of the 
process of the Court”. 
The section assumes that the power is inherent in a Court and is merely de- 
elaratory of it. Secondly, it is also settled law that s. 151 of the Code can- 
not be invoked where there is a specific provision in the Code giving a remedy 
to a party. In such a case the party would be limited to that remedy and the 
inherent power under s. 151 would not be available to such a party. 


2 (1894) L.L.R. 17 All, 106, r.c. 
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It is basing themselves upon the last mentioned principle that the Courts 
have differed on the nature of the remedy available to a party in a case like 
the one before us. The question they raise is whether in a case like the pre- 
sent s. 141 of the Code of Civil Procedure read along with O. IX, r. 9 would 
apply or not. If it applies, obviously upon the principle stated above, s. 151 
of the Code of Civil Procedure would not be attracted, but if s. 141 read with 
O. IX, r. 9 would not apply, then there would appear to be no other remedy 
provided in the Code and the inherent power under s. 151 would come into 
play. 

The principal question, therefore, is whether s. 141 would apply in a case 
like the one we have before us and it is here that the remarks of the Privy 
Council in Thakur Prasad v. Fakirullah, come into play. In that ease the 
Privy Council were concerned with an application for execution and the ques- 
tion was whether s. 647 of the then Code of Civil Procedure which corresponds 
to s, 141 of the present Code applied. The Privy Council held that s. 647 does 
not apply to applications for execution. They took the view that it only 
applied to original matters in the nature of suits. Their Lordships said 
(p. 111): 

‘t...Their Lordships think that the proceedings spoken of in s. 647 include original matters 

in the nature of suits such as proceedings in probates, guardianships, and so forth, and do not 
include executions,” 
The divergence of opinion amongst Courts in India has arisen from the diffe- 
rent interpretations put upon this view of the Privy Council, especially as to 
what their Lordships implied by the words ‘‘such as proceedings in probates, 
guardianships, and so forth”. The Courts which have taken the view that 
s. 141 read with O. IX, r. 9 would apply to an application to restore an appli- 
cation under O. IX, r. 9 which has been dismissed for default, have inter- 
preted the remark of the Privy Council to include all applications within s. 141. 
Since s. 141 would apply to other applications according to this view, there is 
no question of turning to s. 151. The other view has limited the remarks of 
the Privy Council to applications which are ejusdem generis with proceedings 
in probates, guardianships and so forth, that is to say not interlocutory appli- 
eations which arise out of other proceedings such as suits but which in them- 
selves initiate a lis. In our opinion, the latter view is to be preferred. 

We cannot put the matter better than it has been put by Mr. Justice Mukerji 
in Sarat Chandra Bose v. Bisweswar Mitra. After quoting the said passage 
from the judgment of the Privy Council in Thakur Prasad v. Fakirullah, the 
learned Judge remarked 

‘*,,..he expression ‘go forth’ must, in my opinion, be read as meaning proceedings ejusdem 
generis with the instances that precede it, and include such procecdings as in divorce, in insol- 
vency, for succession certificate and the like and the expression ‘original matters’ in my opinion 
confirms that view as meaning matters which originate in themselves and not those which spring 
up from a suit or from some other proceedings or arise in connection therewith.” 

The Calcutta High Court itself had taken a contrary view in Bipin Behari Shaha 
vy. Abdul Barik,+ and the Division Bench in Sarat Chandra Bose v. Btsweswar 
Mitra, dissented from it as follows (p. 411): 


“The criterion of originality as indicated in Bizin Behari Shaha v. Aldul Barik in the 
passage quoted above is not what is meant, This passage has been construcd by tho learned 
Judges of the Allahabad High Court as meaning that the second application might be treated as 
an original application for restoration of the suit itself [Ptambar Lal v. Dodi Stngh*] but with 
all respect I am unable to agree that that is what the passage means. I think the true meaning 
of the passage is that, in the opinion of the learned Judges, a proceeding which originates in a new 
application which has to be numbered as a separate miscellaneous case and decided upon evidence 
satisfies the requirements laid down in the decision of the Judicial Committee, In this view I 
am unable to concur.” 


3 (1926) I.L.R. 54 Cal. 405, at p. 411, da (1924) I.L.R. 46 All, 319, 
4 (1916) LL.R, 44 Cal. 950. 
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Several other Courts have followed this view. See Nathuni Singh v. Naipal 
Singh,® Kunj Behari v. Chanchala Das® and Pooranchand v. Komalchand.’ We 
are unable to accept the view of the Patna High Court in Doma Choudhary v. 
Ram Naresh Lal® and of the Andhra Pradesh High Court in Raj Appa Row v. 
Veera Raghava.® 

We may make it clear at this stage that we are strictly confining ourselves 
to a case where an application to restore a suit to file is dismissed for default 
and not a case where an ex parte order is passed, for as pointed out in Ram- 
karandas v. Bhagwandas,'° different considerations would prevail in such a 
case. In such a case it may be urged that a remedy under O. IX, r. 18 exists 
and therefore the inherent power under s. 151 could not be invoked. In the 
Supreme Court case to which we have just referred the Supreme Court was 
concerned with an ex parte decree passed in a summary suit under O. XXXVII 
of the Code of Civil Procedure and the question was whether such a decree 
could be set aside under the inherent power under s. 151. The Supreme Court 
pointed ‘out that r. 4 of O. XXXVII expressly gives power to the Court to 
set aside the decree passed under the provisions of that Order and therefore 
there was no scope for resort to s. 151 for setting aside the decree. Similarly, 
in another case referred in the arguments before us, namely Arjun Singh v. 
Mohindra Kumar," the Supreme Court was considering a case where an ex parte 
decree had been passed and the Supreme Court held that the inherent power 
of the Court could not override the express provisions of the law. 

“«|..1f there are specific provisions of the Code dealing with a particular topic and they ex- 

preasly or by necessary implication exhaust the scope of the powers of the Court or the jurisdiction 
that may be exercised in relation to a matter the inherent power of the Court cannot be invoked 
in order to cut across the powers conferred by the Code”. 
For this reason we would make it clear here that we confine ourselves to the 
facts and circumstances of the present case where the suit was dismissed for 
Aefault, an application to set aside that dismissal for default was made and it 
was also dismissed for default. We are also not concerned with a case where 
an ez parte decree happens to be passed and proceedings are taken to art it 
aside. 

In our opinion, therefore, the application filed by the AERA on Jais 19, 
1962, and supported by an affidavit of June 22, 1962, can be considered under 
the inherent powers of the Court under s. 151 of the Code of Civil Procedure. 
Since this was the question upon which the learned single Judge entertained 
doubt, and in view of what we have said in this judgment the case must now 
go back to the learned single Judge for disposal according to law. Costs shall 
be costs in the application. Order accordingly. 


Before Mr. Justice Chandrachud. 
SITARAM DADA SAWANT v. RAMA DADA SAWANT.* 


Limitation Act (XXXVI of 1963), Sec. 12, Art. 116—Application for certified copy of decree made 
after decres drawn up— Whether in computing period of limitation for appeal time between 
date of judgment and when copy of decree ready for delivery to be earcluded. 

Whether a decree is drawn up or not, or whether it is signed or not, the time taken by the 
Court for preparing the decreo bofore the date on which the appellant applies for a certi- 
fied copy of the decree cannot be excluded in computing the period of limitation for filing 
the appeal. 

Jayashankar Mulshankar v. Mayabhat', no longer good law. 


M. L. Pendse, for the appellants-defendants. 


6 [1958] A.I.R. Pat. 107. 10 [1965] A.I.R. S.C. 1144, 

6 [1966] A.I.R. Or. 24, 11 {1964} A.I.R. 8.C. 993. 

7 [1962] A.I.R. M.P. 64, Decided, Decesnber 14, 1966. First Appeal 
8 [1959] A.I.R. Pat. 121, F.B, en No, 8263 of 1988. 


9 [1966] A.I.R. A.P. 263. 1 (1951) 64 Bom, L.R. 11, F.B. 
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CHANDRACHUD J. By his order dated September 26, 1966, the learned 
Registrar has held that First Appeal Stamp No. 8263 of 1966 filed by the de- 
fendants in this Court is barred by limitation. The defendants have filed 
this note under Rule 7(i) of the Appellate Side Rules for revision of the Re- 
gistrar’s Order. As the question is of general importance, I would like to 
state my reasons for holding that the Registrar is right in the view he has 
taken. 

In a suit filed by the respondent against the appellants, the learned Civil 
Judge, Senior Division, Kolhapur, delivered his judgment on September 23, 
1965. He decreed the suit but directed: ‘‘Decree to be drawn up subject to 
the payment of necessary Court-fee stamp by the plaintiff who shall recover 
the same from the two defendants as per above order.’’ The respondent paid 
the necessary Court-fees on December 16, 1965, and the decree was drawn up 
on December 23, 1965. The appellants applied ‘for certified copies of the judg- 
ment and decree on February 22, 1966, and those copies were ready for deli- 
very on March 30, 1966. The appellants filed the First Appeal in this Court 
on June 18, 1966, on the re-opening of the Court after the Summer Vacation. 

Under art. 116 of the Limitation Act, 1968, the period prescribed for filing 
an appeal to the High Court is ninety days and the time begins to run from 
the date of the decree or order. If the appellants are entitled to the exclu- 
sion of the time from September 23, 1965, the date of judgment, till March 30, 
1966, their appeal would be within limitation. If, on the other hand, the time 
between February 22, 1966, when the appellants applied for certified copies 
of the judgment and decree, and March 30, 1966, when the certified copies 
were ready is alone excluded, the appeal as held by the learned Registrar 
would be beyond time by eighty-two days. 

The material provision of the Limitation Act that is required to be consider- 
ed in this matter is s. 12 which provides by sub-s. (2), in so far as is mate- 
rial, that in computing the period of limitation for an appeal the time re- 
quisite for obtaining a copy of the decree appealed from shall be excluded. 
The Explanation to s. 12 provides that in computing the time requisite for 
obtaining a copy of a decree or an order ‘‘any time taken by the Court to 
prepare the decree or order before an application for a copy thereof is made 
shall not be excluded.” Now, as held by a Full Bench of this Court in 
Jayashankar Mulshankar v. Mayabhai,’ the time requisite for obtaining a 
copy of the decree is not the entire‘time spent by the Court in preparing the 
decree but the time which is properly necessary for obtaining a copy of the 
decree. The time which was taken by the Court in preparing the decree in this 
case shall have to be excluded as being requisite, because that time was certainly 
not taken on account of any default on the part of the appellants. If the res- 
pondent, who was liable under the judgment of the trial Court to pay Court- 
fees before the drawing up of the decree, had taken an unreasonable time for pay- 
ing the Court-fees, the question might have arisen, if he were to file an appeal, 
whether the time between the date an application was made by him for ob- 
taining certified copies of the judgment and decree and the date on which those 
copies were ready could be excluded even if such an application was made by 
him immediately after the judgment was delivered. In fact, it is in that class 
of cases that the question as to what is the time requisite for obtaining a 
copy of a decree arises in a sharp form. As the appellants were not bound 
under the judgment to do any act or to take any step as a condition pre- 
cedent to the drawing up of the decree, the entire time between the date when 
they applied for certified copies and the date when the copies were ready shall 
have to be excluded. 

That however does not assist the appellants, because it is only if the time 
between September 23, 1965, being the date of judgment, and March 30, 
1966, when the copies were ready for delivery is excluded that the appeal 


1 (1951) 5t Bom. L.R. 11, ¥.B. 
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could be within limitation. Mr. Pendse, who appears on behalf of the appel- 
lants, says that under the judgment of the trial Court the decree could not 
be drawn up until the respondent had paid the Court-fees and it was futile 
to apply for a certified copy of the decree unless the condition precedent to 
the drawing up of the decree was fulfilled by the respondent. In support of 
his submission that the entire time between September 23, 1965 and March 30, 
1966, must be excluded, Mr. Pendse relies upon the judgment of the Full 
Bench cited above, namely, Jayashankar Mulshankar v, Mayabhai. In 
that case the Full Bench has taken the view that it is not necessary 
for an appellant to apply for a copy of the decree which is not in 
existence and which is neither prepared nor signed by the Judge. According 
to the learned Chief Justice, who delivered the judgment of the Full Bench, 
it would be futile for the appellant to apply for a copy when the original it- 
self is not ready, because there can be no copy without the original. Now, 
the view taken by the Full Bench as regards the necessity for making an 
application for a copy of a document which is not yet ready is, in my opinion, 
uot good law today by reason of the Explanation to s. 12 of the Limitation 
Act. The object of the Explanation is to require the appellant to apply for 
a copy of the decree even if the decree is not ready. That is why the Ex- 
planation says in terms that the time taken by the Court to prepare the de- 
cree before an application for a copy thereof is made shall not be excluded. 
In other words, the Explanation contemplates that the period between the date 
of the application for a certified copy of the decree and the date when the 
copy is ready can alone be excluded. If a party applies for a certified copy 
of the decree after the decree is drawn up, the time between the date of judg- 
ment and the date on which the decree was drawn up cannot be excluded, be- 
cause under the Explanation the time taken by the Court to prepare the de- 
cree before the application for a copy thereof is made shall not be excluded. 
tn my opinion, therefore, the appellants will not be entitled to the exclusion 
uf the entire period between the date of judgment and the date when certi- 
fied copies of the judgment and decree were ‘ready for delivery. They are 
entitled only to the exclusion of the time between the date on which they 
applied for certified copies and the date on which those copies were ready for 
delivery. 

Mr. Pendse felt surprised that the Legislature should expect a party to apply 
for a copy of a non-existent document. In so far as I see, the object of the 
Explanation. is clear and that object can be demonstrated by reference to 
the facts of this very case. The judgment was delivered by the trial Court on 
September 23, 1965, and though the period for filing an appeal to the High 
Court is ninety days, the application for a certified copy of the judgment was 
uot made until February 22, 1966. Mr. Pendse says that the appeal lies not 
against the judgment but against the decree and, therefore, it was futile to 
apply for a certified copy of the judgment. Now this argument overlooks the 
provision contained in O. XX, r. 7, of the Code of Civil Procedure that the 
decree shall bear the date on which the judgment was pronounced. When- 
ever, therefore, a decree is drawn up, in a sense it relates back to the date of 
the judgment, for regardless of when it is drawn up it must bear the date of 
the judgment. If the appellants had made an application for certified copies 
of the judgment and decree within ninety days of the date of judgment, it 
would have been easy enough for them to obtain the certified copies of both 
the documents. soon after December 23, 1965, when the decree was drawn up. 
Tf the certified copies of the judgment and decree were ready for delivery in 
late December or early January, the appellants would have been required to 
file their appeal in this Court much earlier than when they in fact filed it. 
Permitting a litigant to wait for making an application for certified copies 
until the decree is drawn up leads in most cases to delay and the Legislature 
wanted to combat this evil. It, therefore, provided by the Explanation to 


ee men 
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s. 12 that the time taken by the Court to prepare the decree or order before 
an application for a copy thereof is made shall not be exeluded. 

In my opinion, therefore, whether a decree is drawn up or not, or whether 
it is signed or not, the time taken by the Court for preparing the decree be- 
fore the date on which the appellant applies for a certified copy of the decree 
cannot be excluded in computing the period of limitation for filing the appeal. 
I accordingly agree with the learned Registrar that the appeal filed by the de- 
fendants is barred by limitation. The appellants shall have to file an appli- 
cation for condonation of the delay, though, if they make such an application, 
I have no doubt that the delay caused in these circumstances will be condoned. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Padhys, 
B. C. KHATRI v. PESHURAM CHANDURAM SINDHI.* 


Bomby Prohibition Act (Bom. XXV of 1949), Secs. 118, 104—Criminal Procedure Cede (Act 
V of 1898), Secs, 199, 345—Whether privats person oun file complaint in respeot of offence 
under Bombay Prontbiticn Act—Magistrate whether before issuing process to accused musi 
consider any possible defencs, 


Section 190(2)(a) of the Criminal Procedure Code, 1898, read with s. 118 of the Bom- 
bay Prohibition Act, 1949, permits a private person to file a private complaint with res- 
pect to any offence. committed under the Bombay Prohibition Act, 1949.. Section 104 of 
the Bombay Prohibition Act, 1949, does not by implication bar a private complaint being 
filed in respect of an offence committed under the Act. 

Before issuing a process to the accused the magistrate has to act on the material before 
him at that time to see whether the complainant makes out a prima facie case, without 
considering any possible defence. At that time the accused is not entitled to be heard 
for showing that the complaint does not show any prima facie case, That opportunity 
would be afforded to him after & procesa is issued to him and he appears in pursuance 
of that process, ‘ ae 

In a proper case where cn the face of the complaint by mere reading of it no offence 
seems to have been committed by the accused, the High Court has got inherent juris- 
diction to quash sich proceedings at the initial stage itself. 

R. P. Kapur v, Stats of Punjab,) In re Shripad Chandavarkar®, Emperor v, Lasu Janu? 
and Chandra Deo v. Prokash Chandra‘, referred to. 


THE facts appear in the judgment. 


V. R. Manohar, for the applicant. 
A. K. Bobde and B. A. Udhoji, advocates for opponent No. 1. 
C. 8. Dharmadhikari, Assistant Government Pleader, for State. 


PapHYE J. This revision application has been filed by B. C. Khatri who 
was named as an accused in the complaint filed by Peshuram son of Chan- 
duram Sindhi for an offence under s. 77 read with s. 90 of the Bombay Prohi- 
bition Act, Act No, XXV of 1949. The complaint was filed on these allega- 
tions : 

The accused holds a vendor’s licence in Form F.L, IT to sell foreign liquor 
and the said licence stands in the name of B. C. Khatri, Partner, Sind Medical 
Stores, Amravati. 

The accused is one of the partners of Messers Sind Medical Stores, Amravati. 

The accused made an application to the Collector, Amravati, at the time of 

*Decided, February 1, 1967. Criminal 2 (1927) 80 Bom, L.R. 70, 


Revision Application No, 242 of 1966, 8 (1947) 49 Bom, L.R, 812, 
1 [1960] A.I.R. 8.0, 866, 4 {1963] ALR. B.C. 1480. 
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renewing his licence F.L. II praying that the names of the other partners of 
the Sind Medical Stores should also be added in the licenee to be issued for 
the year 1966-67 but this prayer was rejected. 

The accused obtained the supply of foreign liquor from the Sind Medical 
Stores, who is not an approved supplier under r. 30 of the Bombay Foreign 
Liquor Rules, 1953, framed in exercise of the powers conferred by s. 143 of the 
Bombay Prohibition Act, 1949. 

Sind Medical Stores, Amravati is not the holder of a licence to sell foreign 
liquor or to receive consignments of foreign liquor from Bombay by railway. 

The accused is obtaining foreign liquor otherwise than under a valid trans- 
port pass in Form F.L. 1A as the consignments so obtained are not obtained 
under a pass in the name of B. C. Khatri, Amravati. 

Foreign liquor so obtained by the accused from a supplier who is not ap- 
proved is stored and sold by the accused at his licensed premises in contra- 
vention of r. 31 of the aforesaid rules. 

On April 20, 1966, the accused took delivery through his authorised agent 
of 7 cases of foreign liquor from the railway station, Amravati, and stored 
them for sale in his licensed premises at City Library Road, Amravati, even 
though the consignment was booked in the name of Sind Medical Stores, 

Besides this the accused has from time to time received several other con- 
signments of foreign liquor in his own name while other consignments have 
been received by Sind Medical Stores, Amravati, which were ultimately taken 
by the accused and were stored and sold by him in his licensed premises, 

On these allegations the complainant urged that all these acts of the accused 
amounted to contravention of the Bombay Foreign Liquor Rules, 1953, and 
was an offence punishable under s. 77 read with s. 90 of the Bombay Prohibi- 
tion Act and prayed that the accused should be punished according to law. 

In support of the complaint, a statement of the complainant was recorded 
by the learned Magistrate before whom the complaint was filed in order to 
. verify the truth or falsehood of the complaint made by the complainant. The 
statement was recorded on April 30, 1966, that is, on the same day the com- 
plaint was filed. In this verified statement, the complainant has stated on 
oath that the licence to sell foreign liquor has been granted to B. C. Khatri 
and he has his shop on the City Library Road at Amravati. The accused is 
a partner of the Sind Medical Stores and in March 1966 he made an appli- 
cation to the Collector that in his licence for the new year the names of the 
partners of the Sind Medical Stores should be mentioned and that application 
was rejected. He has further stated that on April 20, 1966, a consignment of 
seven cases of foreign liquor was received in the name of the Sind Medical 
Stores and the Sind Medical Stores was not authorised to either store or sell 
the foreign liquor and hence the accused took those seven cases of liquor into 
lis shop and started selling the same. 

After this, the learned Magistrate on the same day sent the complaint to the 
P.S.I. City Kotwali for enquiry under s. 202 of the Code of Criminal Pro- 
cedure and awaited the report till May 11, 1966. On May 11, 1966, the com- 
plainant was present with his counsel but the enquiry report was not received 
from the P.S.I. and it was awaited till May 12, 1966. On May 12, 1966, the 
complainant was present in person and the enquiry report was also received 
from the P.S.I. On perusing the said report, the learned Magistrate ordered 
the issue of process against the accused for an offence under s. 77 of the Bom- 
bay Prohibition Act and fixed the case for the appearance of the accused on 
May 27, 1966. The order-sheet dated May 27, 1966, shows that the accused 
was absent on that day though duly served, but later on he appeared with 
his counsel Mr. Patki and filed an application for being released on personal re- 
cognizance bond, It appears that in the meantime, the accused filed a revi- 
sion application before the Sessions Judge and the further proceedings in the 
ease were stayed. 
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While submitting the report in the enquiry under s. 202 of the Code of 
Criminal Procedure, the P.S.I. seized certain papers from the accused as well 
as from the Station Master, Railway Station, Amravati. The documents seized 
by the police are, a pass for transport of duty paid foreign liquor which is in 
Form F.L. 1A, the vendor’s licence for the sale of liquor No. F.L. 2/66-67 
in the name of B. C. Khatri, Partner, Sind Medical Stores, Amravati and a 
copy of the railway receipt of the Central Railway in which the name of the 
consignor is shown as Trade Links Private Limited and the consignee is the 
Sind Medical Stores. The parcel was booked from Bombay to Amravati. 
These were the only papers in the proceedings on the date the order was pass- 
ed by the learned Magistrate on May 12, 1966, while issuing the process against 
the accused for the offence under s. 77 of the Bombay Prohibition Act. 

Before the learned Additional Sessions Judge, it was contended on behalf 
of the accused that the order passed by the learned Magistrate on May 12, 
1966, issuing process against the accused was not legal and proper and the 
proceedings before the learned Magistrate should be quashed as not even a 
prima facie case has been made out either on the complaint or the verified 
statement of the complainant or any other documents on record. It was con- 
tended that the complaint, as is filed, does not make out any case against the 
accused. Since the consignment being in the name of Sind Medical Stores and 
the accused being a partner of the Sind Medical Stores, in fact Sind Medical 
Stores was not a different person or different entity and the goods were in 
fact consigned to the licence holder and as such, the supply to the accused, 
licence-holder, was direct from the approved supplier, namely, the Trade 
Links Private Limited, Bombay and the Sind Medical Stores could not be term- 
ed as a supplier. It was also contended that the transport pass and the in- 
voice sent by the Trade Links Private Limited mentioned the licence number 
of the accused, which would also indicate that the goods were sent by the Trade 
Links Private Limited to the accused as a partner of the Sind Medical Stores 
who is the licence holder of foreign liquor. The licence number for the sale 
of foreign liquor in the name of B. C. Khatri as partner of Sind Medical. 
Stores for the year 1965-66 was V.L.F. L-2/65-66. This licence was valid 
till March 31, 1966, and a further renewed licence was granted to the accused 
for the period April 1, 1966 to June 30, 1966 and the number of that new 
licence is V.L.F.L. 2/66-67. The transport pass for sending liquor from 
Bombay to Amravati was issued on April 18, 1966 and the delivery of the 
consignment was actually taken at Amravati on April 20, 1966. It was hence 
contended that though the name of the consignee was shown as Sind Medical 
Stores, in effect, it was meant for the licence-holder who is described as B.C. 
Khatri, Partner of the Sind Medical Stores, which in fact is the same as the 
Sind Medical Stores. 

Another contention that was raised before the learned Magistrate was that a 
complaint was not maintainable at the instance of a private person and the 
learned Magistrate ought not to have taken cognizance of the offence on a com- 
plaint made by the present complainant. The revision application was dis- 
missed by the learned Additional Sessions Judge, Amravati, after fully hear- 
ing both the parties. 

More or less, the same grounds are urged before me by Mr. Manohar, the 
learned counsel for the accused. I would dispose of in the beginning the point 
regarding the maintainability of the complaint at the instance of a private 
person, as the complainant is. Chapter IV of the Bombay Prohibition Act, 
1949, Act No. XXV of 1949, deals with Control, Regulation and Exemptions, 
Section 34 authorises the State Government by rules or an order in writing 
to authorise an officer to grant a vendor’s licence for the sale of foreign liquor 
and sub-s. (2) thereof sets out the conditions on which the vendor’s licence js 
to be granted to a person for the sale of foreign liquor. The licences are 
granted in Form F.L. II which has been prescribed in r. 25 of the Rules 
framed under the Act and cl. 3 of the said licence prohibits the vendor from 
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selling, transferring or subletting his right of selling foreign liquor without 
the permission of the Collector. “Clause 4 of the licence deals with the cages 
of partnership firms and under this cl. 4 no person is to be recognised as the 
partner of the licensee for the purpose of the licence unless the partnership 
has been declared before the licence is granted and the names of the partners 
have been jointly entered in the licence, or if the partnership is entered into 
after the granting of the licence, unless the Collector agrees on application 
made to him to alter the licence and to add the names of the partners in the 
licence. Section 77(b) provides that if the holder of a licence granted under 
this Act, wilfully does or omits to do anything in contravention of any rule, 
regulation or order made under this Act he shall be held guilty of the offence 
and punished according to law. 

Section 90 of the Bombay Prohibition Act is a general section providing for 
penalty for offences not otherwise provided for. Section 104 relates to the 
compounding of offences and it provides that the State Government may sane- 
tion the acceptance from any person whose licence, permit, pass or authoriza- 
tion is liable to be cancelled or suspended under the provisions of this Act 
or who is reasonably suspected of having committed an offence under ss. 69, 
70, 77, 82 or 108, of a sum of money in lieu of such cancellation or suspension 
or by way of composition for the offence which may have been committed, 
as the case may be. On the basis of this latter provision, it is argued that 
the compounding of the offence can be done only by the State and not by a 
private person. The contention is that if a private person were to be a com- 
plainant for an offence under s. 77 of the Act, there could be no composition 
of the offence at all and thus s. 104 of the Act would be rendered nugatory. 
It is hence urged that since it is the State Government alone which can com- 
pound the offence, the complaint by a private person is, by implication, barred. 
In this Act, there is no provision placing a bar on a private complaint. In 
fact Chapter VII of the Act, which deals with offences and penalties, only 
provides as to what persons in what circumstances will be liable to penalty 
for the various offences and does not say as to who shall be the complainant. 
Apart from that, Chapter IX of the Act gives powers and duties of officers 
and procedure. Section 116 of the Act lays down that in all trials for offences 
under this Act, the Magistrate shall follow the procedure prescribed in the 
Code of Criminal Procedure, 1898, for the trial of summary cases in which an 
appeal lies. Section 118 of the Act provides that in the absence of any pro- 
vision to the contrary in this Act, the provisions of the Code of Criminal 
Procedure, 1898, with respect to cognizable offences shall apply to the offences 
under this Act. Section 190 of the Code of Criminal Procedure deals with 
cognizance of offences by Magistrates and it provides that except as provided, 
a Magistrate may take cognizance of any offence (a) upon receiving a com- 
plaint of facts which constitute such offence, (b) upon a report in writing of 
such facts made by any police-officer and (c) upon information received from 
any person other than a police-officer or upon his own knowledge of suspicion 
that such offence has been committed. Clause (a) of s. 190(7) of the Code of 
Criminal Procedure, therefore, clearly lays down that cognizance of an offence 
can be taken on a complaint which may also be made by a private party and 
this, read together with s. 118 of the Bombay Prohibition Act, clearly permits 
a private person to file a private complaint with respect to any offence com- 
mitted under the Bombay Prohibition Act. The argument based on the pro- 
visions of s. 104 of the Bombay Prohibition Act has also no force because the 
fact that the offence can be compounded only by the State cannot mean that 
it is the State alone who can make a complaint to prosecute. Under the 
general law also there are several cases in which the offence can be com- 
pounded by a person other than the actual complainant or prosecutor. Several 
illustrations of this will be found in s. 345 of the Code of Criminal Procedure 
which permits compounding of offences and even though the prosecution may 
be at the instance of one person, the compounding can be by another person. 
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The Table given in s. 345 of the Code of Criminal Procedure is a good ilus- 
tration of this matter. There is no force, therefore, in the contention raised 
on behalf of the applicant that the provisions of s. 104 of the Bombay Prohi- 
bition Act, by implication, bar a private complaint being filed in respect of 
the offences committed under the Bombay Prohibition Act, 1949. 

Next it was contended that on the face of the complaint and the statement 
in verification of the complaint made by the complainant, they do not make 
out any case at all against the applicant and the complaint being malicious and 
vexatious should have been dismissed im limine and the proceedings ought to 
have been quashed. As a part of the same contention, it has also been urged 
that there was no mens rea present in the mind of the applicant while taking 
the seven cases of foreign liquor. It is contended that the Sind Medical Stores 
is a firm of which B. C. Khatri is one of the partners and the licence is also 
in the name of B. C. Khatri as a partner of the Sind Medical Stores. It is, 
therefore, urged that the consignment which was in the name of the Sind 
Medical Stores was in fact for the licence holder who represents the Sind 
Medical Stores itself. It was contended in the arguments that there are three 
partners of Sind Medical Stores and the applicant B. C. Khatri is one of those 
partners and hence the licence was taken in his own name. The licence for 
the year 1965-66 bore No. F.L. -2/65-66 and it was the same licence that 
was renewed for the subsequent period from April 1, 1966 to June 30, 1966 
and the renewed licence Number was V.L.F.L. 2/66-67 and hence the con- 
signment which was received at Amravati on April 20, 1966, was for the same 
licence holder who was one of the partners of the Sind Medical Stores. These 
are the contentions of the applicant which were raised before the learned 
Additional Sessions Judge and before this Court, but, as I have pointed out, 
ou the record of the case before the Magistrate at the time he passed the order, 
none of these materials was present. These contentions may be true or may 
not be true. They require investigation. On the face of it, it appeared to 
the learned Magistrate that the invoice was in the name of the Sind Medical 
Stores as also the receipt and the transport pass. The licence is not in the 
uame of the Sind Medical Stores, but in the name of B. C. Khatri as partner 
of the Sind Medical Stores. The number of the licence at the time the deli- 
very of the consignment was taken was F.L. 2/66-67 while the invoice and the 
transport pass give the number of the licence as F.L. 2/65-66. There was no 
material before the Court as to whether the Sind Medical Stores which was 
the consignee of the aforesaid consignment was the same Sind Medical Stores 
of which the applicant B. C. Khatri is a partner. It was also not before the 
Court as to whether the three persons as contended by the applicant were the 
partners of the consignee Sind Medical Stores or whether there were any 
other partners besides these three or some of the alleged partners were not 
partners at all or there were other different persons. It is also not known 
whether the order for the foreign liquor was placed either by B. C. Khatri or 
any of the other partners or by somebody else. The Magistrate had to act, 
therefore, on the material that was placed before him by the complainant and 
from that he had to see whether the complainant makes out a prima facie case. 
The accused named in the complaint may have a good defence at the trial and 
it may be possible for the accused to establish that the complaint was unten- 
able or false, but the Magistrate has to act while issuing a process to the 
accused on the material before him at that time without considering any pos- 
sible defence and at that time the accused is not in fact entitled to be heard 
for showing that the complaint does not show any prima facie case. That 
opportunity will be afforded to him after a process is issued to him and he 
appears in pursuance of that process. The learned counsel for the applicant 
has relied upon a decision of the Supreme Court in R. P. Kapur v. State of 
Punjab’ in support of the proposition that the High Court has got inherent 
jurisdiction to quash proceedings in proper cases either to prevent abuse of 

1 [1960] A.I.R. S.C. 866, 
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the process of any Court or otherwise to secure the ends of jastice. Their 
Lordships, however, have in the same case observed (p. 869) : 

“Ordinarily criminal proceedings instituted againat an accused person must be tried 
undér the provisions of the Code, and the High Court would be reluctant to interfere with the 
gaid proceedings at an interlocutory stage, it is not possible, desirable or expediert to lay down 
any inflexible rule which would gevorn the exercise of this inherent jurisdiction.” 


There is no doubt that in an exceptional case the High Court has got the in- 
herent jurisdiction to quash appropriate proceedings, but it must be shown that 
it is such an exceptional case which needs interference by the High Court at 
an interlocutory stage. Their Lordships have given some of the categories of 
cases where the inherent jurisdiction of the High Court to quash proceedings 
can and should be exercised. The second category mentioned by their Lord- 
ships is ‘‘where the allegations in the first information report or the complaint, 
even if they are taken at their face value and accepted in their entirety, do 
not constitute the offence alleged; in such cases no question of appreciating 
evidence arises; it is a matter merely of looking at the complaint or the first 
information report to decide whether the offence alleged is disclosed or not.’’ 
In view of what has been stated earlier, it does not appear that this is a case 
which falls in this category of cases. It cannot be stated on the reading of 
the complaint that it does not constitute an offence alleged, but prima facie 
the complaint shows that the consignee of the foreign liquor is Sind Medical 
Stores which does not hold any licence in its name as the Sind Medical Stores. 
The invoice and the transport pass are in the name of the Sind Medical 
Stores and the licence mentioned therein bears No. F.L. 2/65-66. The 
licence for the import of foreign liquor is in the name of B. C. Khatri, 
Partner, Sind Medical Stores, Amravati and on the date the delivery of the 
consignment was taken by the applicant, his licence number was V.L.F.L. 2/ 
66-67. The applicant was authorised under the Bombay Prohibition Act and 
the rules made thereunder to get his supply only from an approved supplier 
and Sind Medical Stores is not an approved supplier. The applicant got the 
supply from the Sind Medical Stores which is not an approved supplier. 
These are the main allegations made in the complaint and on the basis of 
these allegations, the learned Magistrate thought it fit to issue a process to the 
accused for appearance to answer the charge against him. He was further 
supported by the report of the Police Sub-Inspector which was made on an 
enquiry under s. 202 of the Code of Criminal Procedure as directed by the 
learned: Magistrate. On the allegations in the complaint, the report on the 
enquiry and the documents filed along with the police report, the learned 
Magistrate considered that the complaint was not such which could be thrown 
out as disclosing no offence at all. This is not, therefore, such an exceptional 
case for the exercise of the inherent jurisdiction to quash the proceedings and 
such a case cannot be brought within the law laid down by their Lordships of 
the Supreme Court. It depends on the facts of each particular case, whether 
it would be a proper case for quashing the proceedings at the initial stage. 
Similar was the view taken by this Court in In re Shripad Chandavarkar? 
and also in Emperor v. Lasu Janw.? All these cases, therefore, lay down that 
in a proper case where on the face of the complaint. by mere reading of it no 
offence seems to have been committed by the accused, the High Court has got 
inherent jurisdiction to quash such proceedings at the initial stage itself. On 
the contentions raised by the learned counsel for the applicant if those con- 
tentions are established he may have a good case at the trial to entitle him to 
an acquittal, but the same test cannot be laid down for the purpose of quash- 
ing the proceedings at the initial stage itself where on the material then be- 
fore the Court a prima facie case is made out without there being any de- 
fence of the accused for consideration. 

- Reliance has been placed by the learned counsel for opponent No. 1 on an- 
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other decision of their Lordships of the Supreme Court in Chandra Deo v. 
Prokash Chandra* in which the position of the accused in an enquiry under 
s. 202 of the Code of Criminal Procedure has been considered. Their Lord- 
ships have laid down that the entire scheme of Chap. XVI of the Code of 
Criminal Procedure shows that an accused person does not come into the pic- 
ture at all till process is issued and though he may remain present either in 
person or through a counsel or agent with a view to be informed of what is 
going on, he has no right to take part in the proceedings, nor has the Magis- 
trate any jurisdiction to permit him to do so. Their Lordships have further 
observed (p. 14838) : 

«| ,.No doubt, one of the objects behind the provisions of s. 202, Cr, P.C, is to enable the 

Magistrate to scrutinise carefully the allegatioos made in the complaint with a view to prevent 
@ person named therein as accused from being called upon to face an obviously frivolous com- 
plaint. But there is also another object behind this provision and it is to find out what 
material there is to support the allegations made in the complaint, It is the bounden duty 
cf the Magistrate while making an enquiry to elicit all facts not merely with a view to protect 
the interests of an absent accused person, but also with a view to bring to book a person or 
persons against whom grave allegations are made, Whether the complaint is frivolous or not 
has, at that stage, necessarily to be determined on the basis of the materia] placed before him 
by the complainant, Whatever defance the accused may have can only be enquired into at 
the trial. An enquiry under s., 202 can in no sense be characterised as a trial for the nimple 
reason that in law there can be but ove trial for an offence. Permitting an accused person 
to intervene during the enquiry would frustrate its very object and that is why the legislature 
has made no specific provision permitting an accused person to take part in an enquiry.” 
The scope of the enquiry has further been indicated by their Lordships by 
saying (p. 1488): 
.  ‘...For determining the question whether any process is to be issued or not, what the 
Magistrate has to be gatiafled is whether there is ‘sufficient ground for proceeding’ and not 
whether there is sufficient ground for conviction ... the object of the enquiry is to ascertain 
the truth or falsehood of the complaint, but the Magistrate making the enquiry has to do this 
only with reference to the intrinsic quality of the statements made before him at the enquiry 
which would naturally mean the complaint itself, the statement on oath made by the com- 
plainant and the statements made before him by persons examined at the instance of the 
complainant.” 


Their Lordships have further observed (p. 1434) : 

‘,, Since the object of an enquiry under s. 202 is to ascertain whether the allegations 
made in the comyplaiut are intrinsically true, the Magi-trate acting under S, 203 has to satisfy 
himself that there is sufficient ground for proceeding. In order to come to this conclusion, he 
is entitled to consider the evidence taken by him or recorded in an enquiry und.r 8, 202, or 
statements made in an investigation under that section, as the case may be. He is not enti- 
tled to rely upon any material besides this... where there is prima facie evidence, even though 
an accused may have a defence like that in the present cage that the offence is committed 
by some other person or persons, the matter has to be left to be decided by the appropriate 
forum at the appropriate stage and issue of process cannot Le refused,” 

This clearly answers the contention raised by the applicant in this case. The 
arguments advanced or the contentions raised on behalf of the applicant at 
the appellate stage or before the revisional Court may appear to be quite con- 
vineing, but that hag not to be taken into consideration to find out whether 
the learned Magistrate was wrong in issuing a process against the accused. 
Applying these tests which have been laid down by their Lordships of the 
Supreme Court in the aforesaid case, the learned Magistrate had to find out on 
the material before him at that time as to whether the complaint was on the 
face of it devoid of any substance and such, as no offence could be made out 
from the allegations in the complaint or whether a prima facie case was made 
out against the accused whatever probable defence the accused might have. It 
appears to me that the learned Magistrate on the material before him by apply- 
4 [1968] A.I.R. 8,0. 1430, 
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« ing his mind to the material was not in error in holding that it was a case 
where a process should be issued to the accused for appearance before him to 
answer the charge against him. This is not such an exceptional case, proceed- 
ings in which must be quashed at the initial stage itself and this does not 
appear to be a fit case for exercising the inherent jurisdiction of this Court 
in quashing the said proceedings. It will be open to the accused in the trial 
to show that the complaint is baseless and he is not guilty of any offence and 
it might be that he succeeds in his attempt at the trial, but it will be no ground 
for interfering with the proceedings at this stage. I, therefore, decline to 
interfere in this revision to quash the proceedings as contended by the applicant. 

In the result, the revision application fails and is dismissed. 


y Application dismissed. 


APPELLATE CIVIL. 
} [NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justico Tulzapurkar. 
PRESIDENT, NAGARPALIKA PRATHAMIK SHALA SHIKSHAK 
SERVANTS CO-OPERATIVE CREDIT SOCIETY LTD., BULDANA 


v. 
RAMCHANDRA DAMODAR UMALKAR.® 


Maharashtra Co-operative Societies Act (Maharashira XXIV of 1960), Seo. 23(2)—~Applicability 
of s. 23(2}—Application for admission for membership made to Socisty—Pending disposal 
of application by society Assistant Registrar asking soctety to admit applicant as-member—- 
Whether Assistant Registrar competent to take cognizance of mater before appeal filed under 
a. 28(2), 


Until an appeal is filed under s. 23(2) of the Maharashtra Co-operative Societies Act, 
1960, and the Registrar’s jurisdiction is invoked, there is no authority in the Registrar or his 
delegate to take interest in or cognizance of the matter relating to the rejection by a society 
of an application for membership while it is at the stage of deliberation and decision with 
the society itself, It is only after an application for admission to membership is disposed 
of by the society and its decision is adverse to the applicant that the applicant can in- 
voke the jurisdiction of the appellate authority. 


Tux facts are stated in the judgment. 


8. S. Deshpande, for the petitioner. 

G. 8. Padhye, for respondent No. 1. 

C. S. Dharmadhikari, Assistant Government Pleader, for respondents Nos. 2 
and 3. 


ABHYANKAR J. This petition under art. 227 of the Constitution is filed by 
the President of a co-operative credit society styled as Nagpur Palika Pratha- 
mik Shala Shikshak Servants Co-operative Credit Society, Buldana. The peti- 
tioner challenged the legality of the orders of respondents Nos: 2 and 3 in 
purported exercise of their powers under the Maharashtra Co-operative Socie- 
ties Act (Maharashtra Act No. XXIV of 1960). 

A few facts giving rise to this petition may now be noticed. The petitioner 
Society has been registered under the Maharashtra Co-operative Societies Act, 
1960, and consists of 25 members. The Society is a co-operative credit 
society for the benefit of primary school teachers employed in the Municipality 
at Buldana. Respondent No. 1 Shri R. D. Umalkar is apparently the head- 
master of Primary School No. 2 run by the Buldana Municipal Committee. 
He made an application on April 5, 1965, for being admitted to the member- 
ship of the petitioner Society. A copy of that application has not been pro- 
duced by the petitioner. The petitioner Society has made byelaws regulating 

*Decided, December 2, 1966. Special Civil Application No, 119 of 1966, 
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admission of members to that Society. It is stated that an application for ; 
membership is normally disposed of by the Managing Committee of the Co- 
operative Society, and if the Managing Committee rejects the application, the 
person seeking membership is entitled to prefer an appeal which is disposed 
of by the General Body of the Society. 

The application of respondent No. 1 was considered by the Managing Com- 
mittee at its meeting held on June 16, 1965. The Managing Committee did 
not accept the application for membership but instead directed respondent No. 1 
to produce certain documents at the next meeting so that the Society may con- 
sider his application. For this purpose they passed resolution No. 2 to the 
following effect : 

“It is brought-to the notice of the President of the Society that when the present appli- 
cant was Secretary of the Buldana Municipal Sangh, regarding report of the annual meeting 
held in June 1960 and the copy forwarded to the office, there was some objection (raised). 
Hence Shri Umalkar should, by producing the proceedings of the Teachers Sangh prove 
before the next meeting that there was nothing objectionable regarding that matter; so that the 
Society will consider his application (for admission). If it is not done (by him) his application 
shall be deemed to be rejected and the share-amount of Rs. 10/--+-Re. 1/- entrance fee, in all 
Rs. 11/- should be taken back after giving due receipt. He be informed accordingly.” 

Accordingly a letter was addressed to respondent No. 1 conveying the deci- 
sion of the Managing Committee along with the resolution reproduced above. 

Respondent No. 1, probably on the same day on which he received the com- 
munication from the petitioner Society, sent a reply to the President of the 
Society intimating that the same had no concern with the admission of his 
membership and that he considered himself to have been duly admitted and had 
become a member of the Society when the petitioner Society received his. ad- 
mission fee and membership fee ie. Rs. 11. He, therefore, demanded that a 
prompt reply should be sent regarding his application and further proceedings. 

It appears respondent No. 1 instead of complying with the resolution of the 
petitioner Society, approached respondent No. 2 ie. Assistant Registrar, Co- 
operative Societies, Buldana, and addressed a communication to him on June 
22, 1965. <A copy of that communication has been made available to us by the 
learned counsel appearing for respondents Nos. 2 and 3. In that communica- 
tion he complained that some irrelevant objection was being raised to his ad- 
mission as a member and that justice should be done to him. Respondent 
No. 2, i.e. Assistant Registrar, addressed a communication on June 80, 1965, 
to the Chairman of the petitioner Society in which the Assistant Registrar 
stated that the Municipal Prathamik Shikshak Sangh and the Co-operative 
Society were different concerns and that the ground for refusing membership 
was unconvineing. He, therefore, requested the petitioner Society that respon- 
dent No. 1 should be admitted as a member in the ensuing Managing Commit- 
tee meeting of the Society. In the third paragraph of the letter the Assistant 
Registrar directed that the line of action proposed to be taken by the peti- 
tioner Society should be reported to his office to enable him to proceed further 
in the matter. As no reply was apparently received from the petitioner Society 
by the Assistant Registrar till July 21, 1965, a communication seems to have 
been sent by the District Deputy Registrar, inviting the attention of the Society 
to the Assistant Registrar’s letter. In this communication a grievance is made 
that a report was asked for regarding the action taken on the application of 
Shri Umalkar, respondent No. 1, and that the Society’s reply was still awaited. 
The Society was, therefore enjoined to send a reply within three days of the 
receipt of the letter. On receipt of this letter the President of the petitioner 
Society sent a detailed reply on July 22, 1965, of which Annexure P-5 to the 
petition is a copy. In this reply the petitioner Society brought: to the notice 
of the District Deputy Registrar that Shri Umalkar had deliberately sent a 
frivolous letter without clearing the Society’s doubts. He further pointed out 
to the District Deputy Registrar that every society felt that its documents should 
be well protected and that tearing of documents or losing them or providing bogus 
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resolutions are practices which are deprecated in any Society. Then he further 
stated that there was enough room for doubt and therefore an explanation 
was sought regarding the truth of the proccedings of 1960 from Mr. Umalkar 
which was not supplied by him. Then he also pointed out that because of this 
incident since that time the Municipal Shikshak Sangh has also become de- 
funct and inactive and ceased to exist, and then stated 


“Because repetition of it should not happen in this Society, Shri R. D. Umalkar was in- 
formed vide resolution No, 2 of the General Meeting held on 16-6-1966 to clarify all doubts by 
producing the proceedings book to the satisfaction of the Society.” 


In the meanwhile, the Managing Committee again considered the matter at 
its meeting on July 14, 1965, and decided to inform respondent No. 1 that 
since he had failed to comply with resolution No. 2 of June 16, 1965, and do 
the needful, his application was rejected and that he should submit his say re- 
garding admission to membership before the General Body meeting which was 
convened on July 31, 1965, at 2:30 p.m. They further intimated that this 
General Body meeting was called to hear Shri Umalkar on his application when 
a final decision would be taken. It seems the Assistant Registrar was also 
intimated by the petitioner Society that the case for admission of Shri Umalkar 
was being placed before the Annual General Meeting convened for July 31, 
1965. Thereupon the Assistant Registrar on his own intimated to respondent 
No. 1 about this by his letter dated July 29, 1965, of which he forwarded a copy 
to the President of the petitioner Society. It may be noted here that while for- 
warding the copy the Assistant Registrar remarked that a copy of the notice 
of the Annual General meeting convened on July 31, 1965, ought to have been 
submitted to his office well in advance but that it was not received. The 
petitioner Society was, therefore, directed to send a copy of the proceedings 
of that meeting immediately after the meeting was over. 

Accordingly a meeting of the General Body was held on July 31, 1965, the 
General Body acceded to the request of respondent No. 1 for priority of con- 
sideration of his application and his application was considered. A copy of 
the resolution which was passed by the body has been filed and that resolution 
was in the following terms :— 


“Resolution No, 1. What Shri R. D. Umalkar stated about this Co-operative Society and 
M. Pr. S. Sangh, Buldana, having no concern with each other, this Committee does not think 
(it) as correct, Because both these sansthas are of Buldana N. P. Pr. Shikshak (teachers) 
Shikshak Sangh protects the rights of the teachers while this Co-operative Society guards 
monetary rights of the teachers. Therefore in the opinion of this meeting both the institutions 
from the point of view of we teachers, are of equal importance. The benefit of any institution 
should be available to all its members, But in the year 1960 Shri R. D. Umalkar when he 
happened to be the Secretary of M. Pr. Shikshak Sangh, a resolution in the meeting (dt. 24-6-60) 
of which he took advantage for his personal case, the report of the proceedings of that very meet- 
ing was not shown by Shri Umalkar to another member B.D. Ubarhabde, and was not allowed 
to have benefit thereof. This committee is convinced of this fect after perusal of all the papers 
concerned. This conduct of Shri R. D. Umalkar in the opinion of the mesting is against the 
principles of co-operation. 

. Similarly as per resolution No. 2 of the general meeting held on 16-6-65 though asked to 
do the needful he (Shri Umalkar) instead made false accusations against the Society and in- 
dulged in unnecesaary correspondence. This committee is not satiafied by the explanation given 
by him. Without fully explaining the things informed by the Society, writing frivolous letters 
against the Society and looking to his conduct with membersin other Societies his application 
for membership be rejected. He should not be admitted as mem 


An amendment of the resolution moved by some members was first put to 
vote and was rejected by majority, whereafter the original resolution was put 
to vote and 14 members voted for the resolution, three against the resolution 
and one member remained neutral. Before passing the resolution the record 
of the proceedings with all the correspondence, resolutions and letters from 
the Registrar, was read and Mr. Umalkar. who was present in person was 
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given an opportunity to give clarification and the clarification given by him 
was heard, whereafter the resolution was moved and passed. 

Against this decision of the General Body of the petitioner Society, respon- 
dent No. 1 preferred an appeal addressed to the Deputy Registrar. The 
appeal came to be heard and disposed of, however, by the Assistant Registrar 
i.e. respondent No. 2. The appeal was allowed and the petitioner Society was 
ordered to admit Shri R. D. Umalkar to the membership of the Society., In 
the preamble of the order respondent No. 2 has observed that the decision of 
the petitioner Society was in contravention of the provisions of byelaws 4 and 
5 of the byelaws of the said Society and the provisions of s. 23(1) of the 
Maharashtra Co-operative Societies Act and the rules made thereunder. Then 
appears the following statement in the preamble: 


“Further it is found that there are reasons to bélieve that admission to Shri R. D, Umalkar 
as member of the said Society is refused on the grounds not concerning the affairs of the said 
Society and also against the principles of co-operation i.e, open membership, ...” 


The petitioner Society filed a copy of byelaw No. 5, and according to clauses 
(3), (4) as well as (8), it is provided by this byelaw that no person will 
be eligible for membership of the Society unless (3) he must be of good cha- 
racter; (4) he must have good repute and must not be debtor or defaulter to 
the Government without sanction of Government dues and/or no Civil Court’s 
decree passed against him; and (8) his written application for admission to 
membership is sanctioned by majority of members more than half members of 
the Society. These are among other conditions required to be fulfilled. 

The general power of revision ig vested in the Registrar of the Co-operative 
Societies under s. 154 of the Maharashtra Co-operative Societies Act. It is ad- 
mitted that this power has been delegated by the Registrar to the Divisional 
Joint Registrar of the Societies. The petitioner Society filed a revision appli- 
eation before the Divisional Joint Registrar at Nagpur, and a copy of the 
memorandum of revision has been filed by the petitioner. Among other grounds 
the petitioner Society had specifically complained that respondent No. 2 had 
already started giving opinion and interfering in this matter and was ap- 
proached against the petitioner, and therefore acted illegally in entertaining 
the appeal and deciding it against the petitioner. 

When the revision application came up for hearing before the Divisional 
Joint Registrar i.e. respondent No. 3, it is apparent from para. 4 of the order 
that the Assistant Registrar was present and also seems to have argued in 
justification of his order. Respondent No. 3 rejected the revision petition, 
holding that the petitioner Society had taken into consideration irrelevant 
matters and there was not sufficient ground for refusing the application of 
Shri Umalkar to be admitted to membership. It will be necessary to deal in 
some detail with other parts of this order a little later, but that was the gist 
of the decision. 

The petitioner Society now challenges by this petition the exercise of juris- 
diction by respondent No. 2 and the validity of the orders, passed by respon- 
dents Nos. 2 and 3. The complaint of the petitioner is that the Assistant 
Registrar having been approached by respondent No. 1 even before any final 
decision was taken by the Society in the matter of admission of respondent 
No. 1 as a member of the Co-operative Society, and the Assistant Registrar 
having come to the conclusion that respondent No. 1 was entitled to be ad- 
mitted as a member, and having issued directions in the matter, was incom- 
petent to entertain and adjudicate the appeal filed by the petitioner Society. 
In other words, respondent No. 2 had become a tribunal corum non-~juris having 
already expressed himself in a particular way before the matter was in lawful 
reisin of respondent No. 2 as an appellate authority. When a complaint was 
made about this position before the revisional authority, that authority did not 
appreciate the force of this contention and has not given any finding or con- 
sideration to this complaint either. 
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On the merits of the decision it is contended that it was well within the 
jurisdiction of the General Body of the Society to take into consideration the 
antecedents of the person applying for membership of the Co-operative Society. 
The antecedents of the conduct of respondent No. 1 in another body did not 
inspire confidence of the majority of the members, and when the explanation 
given by respondent No. 1 was found to be unsatisfactory the general body 
was acting within its rights to decline admission of respondent No. 1 to its 
membership. It is also urged that both the authorities were clearly in error 
„in exercise of their jurisdiction in considering that the affair relating to an- 
other Society of teachers and the complaint made against the conduct of res- 
pondent No. 1 when he was holding an office in that body were irrelevant. 
They were very much relevant in considering whether respondent No. 1 was 
cligible to be admitted. In this connection reliance is also placed on the specific 
provisions of the 3rd, 4th and 8th clauses of byelaw No. 5 referred to above. 
As respondent No. 1 failed to satisfy these tests, in the opinion of the majority 
of the members the rejection of his application was proper and should not 
have been interfered with by respondents Nos. 2 and 3. 

In our opinion, these contentions are well-founded and the petition must 
sueceed. We have tried to find out whether there was any legal authority in 
respondent No. 2 as Assistant Registrar to entertain the complaint of respon- 
dent No. 1 Shri Umalkar when the question of his eligibility to be admitted 
as a member of the Co-operative Society was still undecided by the petitioner 
Society, and to issue directives to the petitioner Society to admit respondent 
No. 1 as a member on the view that the matters which were taken into con- 
sideration were irrelevant. When respondent No. 2 constituted himself as an 
anthority entitled to give gratuitous advice which in effect would amount to 
an order, coming as it does from an officer of the Department, he was clearly 
acting in excess of his jurisdiction and also of powers exercisable by him in 
administrative capacity under the provisions of the Maharashtra Co-operative 
Societies Act. So far as the question of admission of a person as member of 
the Society i is concerned, the only power that is entrusted to the Registrar or 
his delegate is an appellate power under s. 23(2) of the Act. The very fact 
that the Registrar is constituted the appellate authority to entertain an appeal 
against a decision of a co-operative society on behalf of a person whose appli- 
cation for membership is rejected, postulates that until such an appeal is filed 
and his jurisdiction ig invoked there is no authority in the Registrar to take 
interest in or cognizance of the matter while it is at the stage of deliberation 
and decision with the Society itself. It is only after an application is dis- 
posed of and the Society’s decision is adverse to the applicant that the appli- 
eant can invoke the jurisdiction of the appellate authority. We fail to see 
under what powers the Assistant Registrar or the Deputy Registrar could send 
communications like exh. P-3 or exh. P-4 which was done in this case, and 
none is shown to us. It is desirable that officers of the co-operative depart- 
ment, even if it is necessary to encourage healthy growth of co-operative socie- 
ties, should act strictly within the ambit of their powers and not allow their 
enthusiasm to overrun discretion in the matter. The Assistant Registrar in 
the instant case, having taken upon himself to decide that a decision likely to 
be arrived at by the petitioner Society would be based on irrelevant considera- 
tions, (and this opinion was obviously formed without giving any hearing or 
opportunity to the petitioner Society at that stage) chose to issue a directive that 
respondent No. 1 should be admitted as a member. That the General Body 
of the Society did not act on this advice must in the circumstances have had 
its natural effect when that very officer was dealing with the appeal filed by 
respondent No. 1 should be admitted as a member. That the General Body 
sense that the petitioner made a genuine grievance before the revisional autho- 
rity that the Assistant Registrar having already formed an adverse opinion 
even before any decision was taken, could not have brought an independent 
and impartial judgment to bear when the matter was to be considered by him 
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judicially. In the fitness of things, the Assistant Registrar should have de- 
clined to adjudge the matter in appeal before him ag he had already taken a 
particular view. There is no doubt that in the circumstances disclosed on the 
record respondent No. 2 could not have entertained the appeal or disposed 
it of without impairing the confidence of the petitioner Society in obtaining an 
unbiased and impartial consideration of the dispute. 

We are also unable to see that the decision, such as it was, is supportable 
on merits. The Assistant Registrar had before him a lengthy communication 
from the Society in which the position was fully explained. That was the 
letter Annexure P-3 sent by the President of the Society in reply to a com- 
munication from the Assistant Registrar, on July 22, 1965. In this letter the 
petitioner Society had pointed out that the conduct of respondent No. 1 in an- 
other body was such as not to inspire confidence in his displaying a sense of 
publie duty as a member of a social organisation, and they have stated in clear 
terms that they wanted to avoid repetition of similar things happening in the 
petitioner Society. We fail to see how the opinion of the majority, which was 
obviously influenced by these factors, could be said to be wrong or without suffi- 
cient cause if the interest of the Society had to be safeguarded to the decision 
of the majority. The conduct of respondent No. 1 when he was an office- 
bearer of another society of teachers—may be a general society and not neces- 
sarily a co-operative society—was such as to destroy confidence in him, and if 
the majority felt that his action had resulted in making that society ineffec- 
tive and defunct, the society cannot be said to have taken the impugned deci- 
sion on any irrelevant considerations. It is common knowledge that healthy 
growth of co-operative societies is primarily dependent on mutual trust among 
others. If majority of members do not have trust in the member, the best 
thing for everybody is that that person stays out. We, therefore, fail to see 
how the Assistant Registrar could take upon himself to foist a person whose 
membership was rejected by the overwhelming majority of the members, on the 
specious ground that the principle of open membership ought to be supported. 
Tt is true while on the one hand an institution like a co-operative society 
should not be allowed to be exploited by influential persons to form a caucus; 
it is equally necessary that elements considered undesirable by overwhelming 
majority of persons should not be foisted on unwilling members to destroy the 
homogeneity of the organisation by which the very basis of co- -operative effort 
will be put in jeopardy. 

But when the matter went before the revisional authority, we are inia at 
some of the expressions made in the order. In para. 5 of the order of the revi- 
sional authority it is observed: . 


“eyen assuming that there was misbehaviour on the part df Shri Umalkar while member 
in that Body, he cannot be debarred forever-to become a member of a co-operative credit society 
of teachers and to improve his economic position thereby. The membership is open under the 
provisions of M. C. 8, Act, 1960. No moral turpitude of any kind is involved and the point-of 
reported misbehaviour on the part of Shri Umalkar in the past In some other corporate body 
seems to have been stretched too far by the applicant society, ‘Thus there is no moral turpitude 
involved which has been made by the Society as the-main cause for refusal of admission to Shri 
Umalkar, ...” 


If it is possible to assume even for a moment that there was any misbehaviour 
while he was a member of another society, it is difficult to see how that did 
not involve, if not actual moral turpitude, at least an attitude which did not 
inspire confidence. Ultimately, it is for the majority of members of the society 
io decide with whom they will deal and who should be associated with if the 
principle of co-operation is to bear its fruitful results to the advantage of the 
majority of the members. We, therefore, fail to see how the revisional autho- 
rity could have at all taken the view that the petitioner society was guilty of 
any impropriety in refusing to admit respondent No. 1 to the membership be- 
eause of the antecedents of respondent No. 1 as explained in their resolution. 
Tt is not as if respondent No. 1 has not been given fair opportunity to explain 
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his case. If after full opportunity was given to respondent No. 1, he has fail- 
ed to satisfy the majority of the members, (and it has not been alleged : that 
everyone of them was prejudiced against him unreasonably), then in the light 
of the provisions of byelaw No. 5 of the byelaws of the Society, which are 
registered byelaws and which must govern the procedure for admission of new 
members, the petitioner Society must be held to have acted well within its 
rights in keeping out respondent No. 1 from its membership. The view.of both 
the Assistant Registrar and the Divisional Joint Registrar that the resolution 
passed by the General Body had taken into consideration irrelevant matters 
is obviously erroneous. The matter which has been taken into consideration 
was very relevant, and if the majority of the members came to a particular 
decision on taking into consideration all the circumstances, they cannot be said 
to have acted unreasonably or without sufficient cause. Under s. 23(2) of the 
Co-operative Societies Act the appellate authority would be justified in inter- 
fering with the decision of the Society in the matter of refusal of member- 
ship only if the society has acted without sufficient cause. We do not think 
in the instant case the petitioner Society can be said to have acted about 
sufficient cause. 

We are constrained to observe also that the conduct of respondent No. 2 in 
this case in entering into correspondence at the instance of respondent No. 1 
even before the matter reached him as an appellate authority was not only un- 
called-for but such for which care should have been taken to avoid. We do 
not think that the Assistant Registrar has been constituted the controller. of 
the affairs of the Co-operative Society. Apparently, it is not one of the func- 
tions of the Assistant Registrar to take sides or interest himself unduly in 
such matters, especially when the matter is bound to come before him at the 
instance of the person aggrieved by an adverse decision of the society in the 
matter of admission to membership. We are not sure, therefore, whether the 
Registrar may not consider the desirability of delegating the powers of hear- 
ing appeals not by office but by selection of the personnel. An appellate autho- 
rity is expected to approach questions before it judicially and without pre- 
judging the'issue. If by anything done in the course of administrative action 
an officer interests himself or takes sides and yet is required to entertain and 
dispose of appeals from that very matter against the final decision of a society, 
he not only places himself in embarrassing position but would be acting in a 
manner wholly prejudicial to an effective exercise of a right of appeal by one 
or the other party. 
` We have come to the conclusion that the decision of respondents Nos. 2 and 
3 in this case was wholly without jurisdiction and it could not be said that the 
decision taken by the petitioner Society was without sufficient cause. The re- 
sult, therefore, is that the orders of respondents Nos. 2 and 3 are set aside. 
The petition is allowed. The petitioner is entitled to its costs from all the 
three respondents. 

Petition allowed. 


CRIMINAL REVISION. 


Before Mr, Justice Chitale. 
THE MUNICIPAL CORPORATION OF GREATER BOMBAY 


v. 
THE STATE OF MAHARASHTRA.* 
Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 62-E—Bombay Provincial Muni- 
_ cipal Corporation Act (Bom. LIX of 1949), Seo, 65—Maintenancs charges of lunatica— 
Whether Municipality liable for such charges merely because lunatic happened to reside for 
one year within Corporation limite sometime prior to reception order. 
*Deoided, March 2, 1967. Criminal Revision Application No. 611 of 1936. 
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Under s. 62-E of the Bombay Municipal Corporation Act, 1888, the Municipal Corporation 
is liable for the maintenance charges of lunatics who have been residing within the Corpor- 
ation limits for at least one year immediately prior to the reception order, The Municipal 
Corporation cannot be held liable for such charges merely because sometime in the past they 
happened to reside for one year within the Corporation limits, but had not resided within 
such limits for the prescribed period immediately before the date of the reception order. 


Tue facts appear in the judgment. 


M. C. Bhandare, for the petitioner-Municipal Corporation of Greater Bombay. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


CHITALE J. The facts giving rise to this revision application are: one Tara- 
bai Tukaram Kumbhar was admitted to the Central Mental Hospital at Poona 
cn July 1, 1964. Admittedly her husband’s annual income is Rs. 1,416. It 
is also not disputed that if the income of the lunatic or his or her guardian is 
less than Rs. 2,160 per year, the liability to maintain the lunatic falls either 
on the Municipal Corporation or on the State Government. The facts found, 
which are not disputed before me, are that the lunatie’s husband resides in 
Bombay and is employed in Bombay. His wife—the lunatic—resided with 
him from June 1958 to December 1959. Thereafter she resided either at She- 
wari which is her husband’s village, or at Saswad which is her father’s place. 
After passing the reception order, the Judicial Magistrate, First Class, Poona, 
issued notice to the Bombay Municipal Corporation asking it to produce evi- 
dence with regard to the income of the lunatic and her husband. The Bombay 
Municipal Corporation conceded that the annual income of the lunatic’s hus- 
band was Rs. 1,416, the lunatic herself having no income of her own. On re- 
ceipt of this information, the learned Magistrate held that the Bombay Muni- 
cipal Corporation was liable to pay the maintenance charges of the lunatic. 
Against this order, the Bombay Municipal Corporation preferred a revision 
application to the Sessions Court, Poona. The learned Additional Sessions 
Judge, who heard the revision application, compared the wording of s. 62-E 
of the Bombay Municipal Corporation Act with that of s. 65 of the Bombay 
Provincial Municipal Corporations Act and came to the conclusion that under 
s. 62-E of the Bombay Municipal Corporation Act in order to fasten the liabi- 
lity on the Bombay Municipal Corporation it was enough to establish that the 
lunatic resided in Bombay for one year prior to the reception order, but this 
period of one year need not necessarily be immediately preceding the reception 
order. In view of this conclusion, he confirmed the order passed by the learned 
Magistrate and dismissed the revision application. 

Mr. Bhandare, who appears for the Bombay Municipal Corporation, submits 
that although there is some distinction in the wording of the two sections men- 
tioned above, the object with which these two provisions are enacted is the same. 
Mr. Bhandare submits—in my opinion rightly—that the object in enacting 
such a provision is that the Muncipal Corporation should be made liable for 
the maintenance charges of lunatics who have been residing within the Corpora- 
tion limits for at least one year immediately prior to the reception order. In 
my opinion, it would be wholly unreasonable to hold the Municipal Corpora- 
tion liable for such charges merely because at some time prior to the reception 
order—although it may be several years ago—the lunatic happened to reside 
for one year within the Corporation limits, even though the lunatic was not 
residing within the Corporation limits‘on the date of the reception order or 
even for several years prior to that date. The Legislature could not possibly 
intend to make the Municipal Corporation liable for the maintenance charges 
of non-resident lunatics merely because some time in the past, howsoever distant 
it may be, they happened to reside for one year within the Corporation limits. 
[n any case, there is nothing in the wording of s. 62-E of the Bombay Muni- 
cipal Corporation Act to indicate any such intention on. the part of the 
Legislature. 
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- Mr. Gambhirwala for the State submits that the Legislature. has deliberately 
made a distiction in the wording of the two sections, hence the view taken by 
the Courts below is correct. I am unable to accept this submission. There 
seems to be no logical reason why the particular provision for the Bombay 
Municipal Corporation should be different from that for the other Corpora- 
tions outside Bombay. I think s. 65 of the Bombay Provincial Municipal 
Corporations Act, which is a subsequent piece of legislation, merely clarified 
what was intended even by s. 62-E of the Bombay Municipal Corporation Act, 
an earlier piece of legislation. In the absence of anything definite in the 
wording of the two enactments to indicate that a distinction in the two provi- 
sions was intended, it would be wrong to put upon s. 62-E of the Bombay Muni- 
cipal Corporation Act a construction which would lead to a wholly unreason- 
able result, as indicated above. In my opinion, the view taken by the learned 
Additional Sessions Judge is wrong. 

It is further urged that the ordinary residence of a wife must be presumed 
to be that of her husband, unless there is either judicial separation or divorce. 
That would be so provided there is no definite evidence to rebut such a pre- 
sumption. There are cases in which husband and wife reside separately even 
in the absence of judicial separation or divorce for a variety of reasons. In 
the present case, it is unnecessary to raise such a presumption and consider 
whether it is rebutted. Application was made to the Judicial Magistrate, First 
Class, Poona, for getting a reception order on the footing that the lunatic was 
ordinarily a resident of Shewari or Saswad. In view of this allegation on 
which the reception order was passed and which is not effectively challenged 
by the State, it cannot be said that the lunatic was ordinarily resident of 
Bombay for one year immediately prior to the reception order. In any case, 
it is not disputed that in fact ever since December 1959, the lunatic has been 
residing at Shewari or Saswad, while her husband has been residing in Bombay. 
Tn the absence of any positive evidence to show that the lunatic’s husband had 
kept her i.e. the lunatic temporarily at Saswad or Shewari, it cannot be held 
that the lunatic was ordinarily resident of Bombay for one year immediately 
prior to the reception order. : 

For reasons indicated above, I make the rule absolute, set aside the order 
holding the Bombay Municipal Corporation liable for the maintenance charges 
of the lunatic and hold that the State Government shall be liable to pay the 
sáme, as provided by s. 86 of the Indian Lunacy Act. Rule made absolute. 


Rule made absolute. 


Before Mr. Justics Naik. 
KRISHNA RAJARAM WANI v. M. V. KORANNE.,?* 

Prevention of Food Adulteration Rules, 1955. Rules 7, 18; Appendix B, Item A 18.06, ols, (ii) (iii); 
Appendix A, Form I1I—Prevention of Food ‘Adulteration Act (XXXVII of 1954), Beos. 
11,13 —Whether report of Publio Analyst in Form III must mention that seal on packet com- 
pared with specimen seal sent separaiely—Relevancy of question of percentage under ck (iii), 
Item A 10.06, Appendix B to Rules—Indian Evidence Act (I of 1872), Seo, 114. 

It is not necessary that the report of the Public Analyst in Form No, IIT contained in 
Appendix A to the Prevention of Food Adulteration Rules, 1955, should mention that the 
Public Analyst compared the seal on the packet with the specimen seal sent separately. 
Form No, II simply requires a statement to the effect that the sample was properly sealed 
and fastened and that the seal was intact and unbroken. Therefore, omission in the 
report about comparison is not of any vital importance, It would be legitimate to raise a 

*Dectded, March 28, 1967, Criminal Revision Application No, 1102 of 1066. 
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presumption under s.114 of the Indian Evidence Act, 1872, that when both the sample and 
s the specimen were sent, the seals of the two articles were compared, 
i Siate v. Uma Charan’, agreed with. 
State of Gujarat v. Shantaben® and Mary Lazrado v. The State, dissented from. 

Under clause (iii) of Item No, A 18.06 in Appendix B to the Prevention of Food Adul- 
teration Rules, 1955, the question of percentage becomes relevant only if damage to grain 
is due to internal affection of putrification, 

Krishnan v. State of Kerala‘, referred to, 


Te facts appear in the judgment. 


P. N. Karlekar, for the accused. 
V. 5. Kotwal, for the complainant. 
S. R. Chatnis, Hon. Assistant Government Pleader, for the State. 


Nar J. This is an application in revision from the judgment of the Addi- 
tional Sessions Judge, Dhulia, confirming the order of conviction on the peti- 
tjoner -passed by the Judicial Magistrate, First Class, Dhulia, under 
s. 16(7) (a)(i) of the Prevention of Food Adulteration Act, 1954. 

The material facts are as follows: 

The petitioner (who would hereafter be referred to as the accused) is a 
dealer in food-grains, On March 29, 1965, Koranne,.the Food Inspector, on 
information that the accused was dealing in adulterated food-grains, went to 
the shop of the accused and purchased Bajari weighing one kilogram. He 
divided the sample purchased by. him in three parts, and sent one packet to 
the Public Analyst for analysis. The report of the Analyst was received in 
due course. It stated that ergot was found on chemical test. It further stated 
that the test for acidity (soreness) was negative. The report was written on 
Form-JII, rule 7(3). In the Certificate with which the report begins, the 
Analyst stated that sample of Bajari sent for analysis was properly sealed and 
fastened and that he found the seal intact and unbroken. In due course, the 
accused was prosecuted under s. 16 (7) (a)(i) read with rule 7(/) of. the Food 
Adulteration Act. 

The accused pleaded not guilty to the charge. He contended that he had 
purchased the Bajari from a merchant at Bagalkot in Mysore State and he 
sold ‘it in the same condition in which he had purchased it. He denied that 
he had any knowledge about the defect, if any, which was found on analysis. 

-`The learned Magistrate relying on the report of the Public Analyst held the 
offence proved and convicted and sentenced the accused as stated above. The 
accused went in appeal to the Sessions Judge from that decision. The con- 
vietion having been confirmed by the Sessions Judge the accused has now come 
up in revision. a a 

Mr, Karlekar for the accused contended that the rae laid down in 

7 and 18 of the Act has not: been complied with. He also contended that 
the percentage of the ergot has not been mentioned in the report. Unless the 
percentage of damage exceeds 5 per cent. of the total weight, it cannot be said 
that the foodgrain was not of the requisite standard. - 

I. will ‘deal with the first point raised by Mr. Karlekar first. -Rule 7 of the 
Rules deals with the duties of the Public Analyst. Rule 18 provides that 
memorandum | aud impression of seal, must be sent separately: Sue 18 runs 
thus: ‘ 


: 1 “A egopy-of the memorandum and a specimen impression of the seal used to seal the packet 


shall be sent to the Public Analyst separately by registered post or delivered to him or to any 
person authorised by him.” 


Clause (J ) of r. 7 enjoins a duty upon ‘the Analyst to compare the. seals on 
the ‘container and the outer cover with specimen impression received separately 


1 [1966] A.LR. Or. 81. 3 [1966] ALR. Mys. 244, |. 
2 [194] ALR. Guj. 136. : -40 [1966] A.I.R. 8.0. 1676. ` 


1967.] KRISHNA RAJARAM V. M. V. KORANNE (A.0B.3.)—Naik J. 653 


and shall note the condition of the seals thereon. Mr. Karlekar complained 
that there is no evidence to show that specimen impression of the seal was 
separately sent by the Food Inspector. He also argued that there is nothing 
to indicate that the Analyst compared the seals on the container with the 
specimen impressions sent separately. According to Mr. Karlekar, these de- 
fects go to the root of the matter, because there cannot be any guarantee that 
goods have not been tampered with in the process of transit. In that con- 
nection, he relied upon a decision of the Gujarat High Court in State of 
Gujarat v. Khantaben,! wherein the learned Judge observed: 


“to base a conviction upon report, the record must show that the Food Inspector and the 
Publio Analyst had complied with the Rules 7 and 18 of the Prevention of Food Adulteration 
Rules. These Rules are framed in order to prevent the possibility of tampering with the samplo 
before it reaches the Public Analyst. Where the report of the Public Analyst merely shows 
that the seals were intact and unbroken, but it does not show that the seals on the container 
were compared with the specimen seals sent by post to the Public Analyst, the Court cannot 
be sure that the sample, which has reached the Public Analyst, was not tampered with on the 
way. Rules 7 and 18 are framed in order to prevent such possibility.” 


As noted earlier, the report does not indicate that the seal on the sample, was 
compared with the seal of the specimen sent separately. All that the report 
Stated was that the container containing the sample was properly sealed and 
fastened and that the seal was intact and unbroken. This means that the 
true packet reached the Public Analyst safe and intact. The first question for 
consideration is whether the specimen of the seal was sent by the Food Inspec- 
tor. Unfortunately the Food Inspector does not say that he sent the speci- 
men of the seal separately. At the same time, he did assert that he divided 
the purchased Bajari in three parts, put it in the three packets and wrapped 
them in papers and sealed them separately. In answer to a question put to 
him in cross-examination he said: 

“I took the sample on 29-3-1965. It was sent to the Publio Analyst on the same day, 
I sent the same packet. The certificate from the Public Analyst, which shows that the seal was 
intact, ia the only evidence to show that the same sample was sent.” 


No reason has been shown as to why the statement of the Public Analyst con- 
tained in the report should not be accepted as true. That, the packet exa- 
mined by him was not tampered with and could not have been tampered with 
is clear from the fact that the report of the Public Analyst clearly states that 
the seal was unbroken. The report also shows that the packet was properly seal- 
ed and fastened. The possibility of the sample being tampered with during tran- 
sit appears to be the main basis of the judgement of Mr. Justice V.B. Raju in 
State v. Shantaben. That basis does not exist so far as the present case is 
concerned. We are not really concerned with the possibility of what could 
have happened. We are concerned with the actual state of affairs. The 
sample reached the Analyst intact in a properly sealed condition. Since no 
question was specifically raised .as to whether the specimen of the seal was 
separately sent, the prosecution have not attempted to produce the relevant 
document in that connection. Mr. Kotwal for the Municipal Borough has 
shown me a report which is on Form No. VII framed under r. 17 relating 
to ‘‘memorandum to be forwarded to the Public Analyst.’’ That report clear- 
ly shows that a copy of the memorandum and specimen impression of the seal, 
used to seal the packet of sample, was separately sent by post. It is not 
necessary that the report of the Public Analyst in form No. III should men- 
tion that the Public Analyst compared the seal on the packet with the specimen 
seal sent separately. The form No. III simply requires a statement to the 
effect that the sample was properly sealed and fastened and that the seal was 
intact and unbroken. The omission, therefore, in the report about comparision 
js not of any vital importance. It would be legitimate to raise a presumption 
under s, 114 of the Evidence Act that when both the samples and the speci- 
1 [1964] &£I.R. Guj. 136, 
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men were sent, the seals of the two articles were compared. Mr. Karlekar 
relied on the decision of the Mysore High Court in ‘Mary Lazrado v. The 
State. In that case the learned Judge relied upon the decision of the 
Gujarat High Court. He observed: 


“The mere fact that the report of the Public Analyst contained a statement that the sample 
sent for analysis had been properly sealed and fastened, and that he found the seal intact and 
unbroken is not sufficient, The presumption in regard to the regularity of procedure followed 
by the Public Analyst may be raised when there is proof that the Food Inspector had discharged 
his functions according to the rules, To raise a presumption both in favour of the Food Ins- 
pector and the Public Analyst is to render the rules superfluous and meaningless.” 


The learned judge also observed: 

“The procedure prescribed by the rules serves a great public purpose by guaranteeing 
impartial and honest handling of the sample despatched to, and received for analysis by the 
Public Analyst.” 

It appears that in that case there was nothing to indicate that the specimen of 
the seal was separately forwarded by the Food Inspector. That is why the 
learned Judge observed that it would not be possible to draw a presumption 
in favour of the Food Inspector saying that he sent the specimen of the seal. 
I have already stated that as a matter of fact there is a document, 
though not produced, showing that the specimen of the seal was separately 
forwarded by post to the Publie Analyst. Apart from this point of distinc- 
tion, I am not disposed to agree, with great respect, with the reasoning of 
the learned Judge of the Mysore High Court as also the reasoning of the 
learned Judge of the Gujarat High Court. There are other safeguards pro- 
vided by the Act and the Rules and the submission of the specimen of the 
seal for purposes of comparison with the seal of the packet, is only one of 
them. In my opinion, it is comparatively a less important safeguard. One 
more safeguard is that the Public Analyst before examining the contents, must 
see that the seal is intact and unbroken. There ‘is still more important safe- 
guard provided by ss. 11 and 13 of the Act itself. Under s. 11, it is incum- 
bent on the part of the Food Inspector to deliver one packet of the sample 
to the accused. Under s. 13(2), it is open to the accused to make an applica- 
tion to the Court for sending the part of the sample mentioned in s. 11 to 
the Director of the Central Food Laboratory for a certificate. When such an 
application is made, the Court shall dispatch the part of the sample after 
examining the mark and the seal put on the sample, to the Director of the 
Central Food Laboratory. The Director must submit his certificate to the 
Court within one month from the receipt of the sample. Sub-section (3) pro- 
vides that the certificate issued by the Director of the Central Food Labora- 
tory under sub-s. (2) shall supersede the report given by the Public Analyst 
under sub-s. (/). Sub-section (5) of s. 18 provides that the report of. the 
Publie Analyst may be used as evidence of the facts stated therein, unless of 
course the same has been superseded by the certificate of the Director of the 
Central Food Laboratory. The proviso lays down that any document pur- 
porting to be a certificate signed by the Director of the Central Food Labora- 
tory shall afford conclusive evidence to the facts stated therein. It would, thus, 
be clear that whereas the report of the Public Analyst can be used as evidence 
of the facts stated therein the certificate of the Director affords final and con- 
clusive evidence to the facts stated therein. It was open to the accused to 
utilise the provisions of s. 13 and to call upon the Court to send the packet 
given to him, which also contains the same seal, to the Director of the Food 
Laboratory. The accused has not availed himself of the provisions of s. 13. 
When so many important safeguards have been provided by the Act itself, it 
would not be proper to place undue emphasis on one technical safeguard pro- 
vided in the Rules, viz., the comparison of the seal of the container with the 
specimen of the seal. If the specimen seal was sent separately as required by 
2 [1966] A.I.R. Mysore 244. 
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r. 18, there is no reason why the Public Analyst should fail to discharge the 
duty enjoined on him. At any rate at least on that narrow point, it would 
be legitimate to draw a presumption under s. 114 of the Evidence Act. The 
question similar to the one I am called upon to decide in this case also arose 
before the Orissa High Court in the case of State v. Uma Charan. The 
learned Judge has drawn the attention to Form No. III and also r. 7(3) of 
the Act and concluded that it was not necessary for the public analyst to 
specifically state that he compared the two seals. The learned Judge of the 
Orissa High Court also stated that a presumption can be drawn that the 
Food Inspector must have discharged his duties as enjoined by r. 7. With 
respect, I agree with the view taken by the learned Judge. 

The second argument advanced by Mr. Karlekar was that the report of the 
Public Analyst did not indicate the percentage of ergot. In that connection, 
he drew my attention to definition No. A. 18.06 regardig ‘‘Foodgrains’’. The 
definition and standards of quality contained in Appendix “B” are framed 
under Rule. 5. Rule 5 reads: 

“Standards of quality of the various articles of food... specified in Appendix B to these 
rules are as defined in that Appendix.” 


Item No. (ii) in the definition A. 18.06 speaks of ‘‘Foreign matter’’ and 
says Foreign matter (which includes sand, gravel, dirt, stones, pebbles, straw, 
stems, chaff, cockles, oil-seeds but excludes, other foodgrains) shall not exceed 
4 per cent. by weight. It is clear that ‘Foreign matter’ referred to here must 
be other than non-poisonous seeds. In the present case ergot is found and 
according to Webster’s Dictionary, ergot is a sort of parasatic fungus having 
poisonous quality. Clause (iii) of the said definition refers to ‘damaged grain’ 
and runs thus: 

“Grain that is damaged by fungus, moisture, or heating, and wherein the damage is not 
superficial but grain is affected internally shall not exceed 5% by weight.” 


Mr. Karlekar contended that ergot is a kind of fungus, and therefore, unless 
the Court finds that the damage exceeds 5 per cent. by weight, it cannot be 
said that the Bajari was not of the requisite standard. This argument pre- 
supposes that the prosecution is based on the supposition that the Bajari sold 
was not of the requisite standard. Mr. Karlekar relied upon a decision of the 
Supreme Court in Krishna v. State of Kerala.* In that case the prosecution 
related to butter-milk and their Lordships observed: 

“No standard for the contents of butter-milk either specifically or with reference to other 
items is prescribed, A comparative study of Item No. llin App. B to the Rules leaves no room 
for doubt that the rule making authority for reasons, which are obvious, has not thought fit or 
feasible to prescribe any standard in regard to the contents of butter-milk. Hence, a person 
selling butter-milk cannot be convicted for an offence under 8, 16(1)(a){i) and 8. 7 of the Pre- 
vention of Food Adulteration Act, 1954, read with R. 44 of the Prevention of Food Adulteration 
Rules, 1955,” 


It should be noticed that the prosecution was on the definition of adulteration 
contained in cl. (a) of 8. 2. (1) and not on the ground that it was adulterated 
as per other clauses of the definition of adulteration in s. 2(/). Besides, their 
Lordships kept open the point as to what would be the position if the prosecu- 
tion for an adulteration was based on other clauses such as (b) to (l) in 
s. 2(1). 

“We should not be understood to have expressed any view on the question whether a prose- 
cution could be launched for adulteration of butter-milk under some other clauses of the de- 
finition of ‘Adulterated’ in 8, 2 of the Act, for in the present case the prosecution was only for 
not maintaining the standard.” 


In the present case, the prosecution is based on cl. (f) of s. 2(/) which con- 
tains the definition of ‘‘Adulteration.’’ 
3 [1966] A.T.R. Or. 81. 4 [1966] A.LR. S.C. 1676, 


656 : THE BOMBAY LAW REPORTER. ` [VOL. LXIX. 


(f} If the article consists wholly or in part of any filthy, putrid, disgusting, rotten, de- 

composed or diseased animal or vegetable substance or is insect-infected or is otherwise unfit 
for human consumption,” 
The expression ‘‘otherwise unfit for human consumption’? is wide and of 
general character. It is necessary to note that cl. (4) of A. 18.06 speaks: of 
grain having been affected internally. It is in such a case only that the ques- 
tion of the percentage becomes relevant. If the damage is due to internal 
affection of putrification, then the question of percentage may have signifi- 
cance. In the present case what appears to have happened is that the 
grains of ergot which are similar in size to the grains of Bajari and darker in 
colour have got themselves inextricably mixed up with the real grains of Bajari. 
They are separate from the grains of Bajari. There is, therefore, no ques- 
tion of any internal affection. At the same time, it is clear that Bajari which 
contains some pieces of ergot become unsuitable for human consumption. 


The result is, the application fails and is dismissed. Rule discharged. 
Rule discharged. 


APPELLATE CIVIL. 





Before Mr, Jusiios Tarkunde and Mr. Justice Ohttale, 
THE LOKMANYA MILLS BARSI LIMITED 


. v. 
BARSI MUNICIPAL COUNCIL.* 

Borcugh Municipalities (Validation of certain Taxes on Buildings and Lands) Act (Maharashira 
III of 1966), Secs. 3, 4, 5—Bombay Municipal Boroughs Act (Bom, XVIII of 1925)— 
Constitution of India, Art. 14—Imposition, levy and recovery of taxes on buildings and lands 
of mills and factories on basis of their floor area—Provistone relating to such imposition, levy 
and recovery whether discriminatory and violative of art, 14—Statutory provision treating un- 
equal objects or persona as equal and subjecting them to same liability whether discriminatory. 

The following provisions of the Borough Municipalities (Validation of certain Taxes 
on Buildings and Lands) Act, 1965, violate art, 14 of the Constitution of India and are 
invalid and inoperative: 

Section 3 (b) of the Act in so far as it adds item (ti) to the Explanation to 38.75 of the 
Bombay Municipal Boroughs Act, 1925; Section 4(1) and 4 (2) in so far as they refer to 
and validate the levy and collection of a house tax on the basis of & uniform rate on the 
floor area; and Section 5 in so far as it authorises the recovery of auch a tax, 

These provisions of the Borough Municipalities (Validation of certain Taxes on Buil- 
dings and Lands) Act, 1965, are severable from the rest of the Act and the invalidity of 
these provisions does not affect the validity of the remaining Act, 

A statutory provision may be struck down as discriminatory if it treats unequal objects 
or persons as if they were equal and subjects them to the same burden or liability. This 
principle has a number of qualifications, In the first place, the differences between the 
objects or persons which are treated in a uniform manner by a statutory provision may 
be irrelevant from the point of view of the object which waa intended by the Legislature 
to be achieved by enacting the provision, Tf equal treatment of unequal objects or persons 
is consistent with the object of the Legislature, the provision will not be held to be dis- 
criminatory, unless the object of the Legislature is itself discriminatory, Secondly, 
most statutes are intended to apply to wide categories of persons or objecte or situations, 
and it is aot expected that the Legislature shall make meticuloug adjustments in order to 
establish equality between the various objects, persons or situations dealt with by the 
statute. A statutory provision would be held to be discriminatory only where the equal 
treatment given by it to unequal subjects leads to patent discrimination, Thirdly, the 


“Decided, November 22-24, 1966. Special Appeal-No, 2 of 1965, First Appeal No. 120 
Civil Application No, 1478 of 1966, Special of 1965 and First Appeal No. 121 of 1965, 
Civil Application No, 1424 of 10966, First 3 
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above consideration has relatively greater relevance in taxing statutes, for the taxing powers 
of the Legislature sre understood to he wide and comprehensive, A taxing statute, how- 
ever, must conform to the requirement of equality before the law guaranteed by the 
Constitution of India and would be struck down if the equal treatment given by it to 
unequal objects and persons leads to patent discrimination. 
Jalan Trading Company Private, Lid. v. Mill Mazdoor Unton', explained. 

Harford S. B. I. & Ins. Go. v. Harrison*, K. T, Mooptl Nair v. State of Kerala’, 
Bhuvansswariah v. State‘, N. Kynhali Haji v. State of Kerala’, Buckingham & Carnatic 
Oo., Lid, v. State of Madras*, Cumberland Ooal Qo. v. Board of Revision’, Houck v. Little 
River Drainage Dist.*, Roberts di S. Jo. v. Emmersor 9, Columbus & G, R. Oo, v. Miller'®, 
New York Rapid Transit Corporation v. New York“, Carmichael v. Southern Coal & Coke 
0o,, Malden v. Kentucky and Nashville, O. & St. L. Railway v. Browning", referred to, 


Tae facts are stated in the judgment. 


Special Civil Application No. 1476 of 1966. 


Sols Sorabji, with Sharad Manohar, for the petitioners. 

S. B. Sukthankar, for respondent No. 1. 

Porus Mehta, with V. J. Taraporewala, instructed by Inttle & Co., for res- 
pondent No. 2 and also for the Advocate General. 


Special Civil Application No. 1424 of 1966. 


Sharad Manohar, U. R. Lalit and V. A. Gangal, for the petitioners. 

K. J. Abhyankar, for respondent No. 1. 

Porus Mehta, with V. J. Taraporewala, instructed by Little & Co., for res- 
pondent No. 2 and also for the Advocate General. 


First Appeal No. 2 of 1965. 


M. R. Kotwal, for R. B. Kotwal and Y. ©. Chitale, for the appellant. 
Y. V. Dévekar, for respondents. 
Porus Mehta, instructed by Inttle & Co., for the Advocate General. 


First Appeal No. 120 of 1965. 


M. R. Kotwal, for R. B. Kotwal and Y. S. Chitale, for the appellant. 
Soli Sorabji, with U. R. Lalit and V. A. Gangal, for respondent Nos. 1 to 3. 
Porus Mehta, instructed by Liktle & Co., for the Advocate General. 


First Appeal No. 121 of 1965. 


M. R. Kotwal, for R. B. Kotwal and Y. 8. Chitale, for the appellant. 
B. FV. Pradhan, for the respondents. 
Porus Mehta, instructed by Inttle & Co., for the Advocate General. 


TaRKUNDE J. These two writ petitions and three first appeals were argued 
together as they involved a common question relating to the validity of Maha- 
rashtra Act No. III of 1966 entitled ‘‘The Borough Municipalities (Validation 
of certain Taxes on Buildings and Lands) Act, 1965. . 

In order to appreciate the contentions of the parties it would be useful to 
start with the facts leading to Special Civil Application No. 1476 of 1966. 
That petition has been filed by the Lokmanya Mills of Barsi against the Barsi 
Municipality and the State of Maharashtra for an appropriate writ or order 
under art. 226 of the Constitution declaring the said Maharashtra Act No. III 
of 1966 (hereinafter referred to as the ‘impugned Act’) unconstitutional, in- 
valid and inoperative and requiring the Barsi Municipality not to take any 


1 (1966) Civil Appeal No. 187 of 1966, 8 (1915) 239 U.S. 254, 60 L.ed, 268, 
devided on August 6, 1966 (Supreme Court), 9 (1928) 271 U.S. 50, 70 L.ed. 827. 

2 (1937) 301 U.S, 459, 81 L. ed. 1223. 10 (1931) 283 U.S. 96, 75 L.ed. 961. 

"3 [1981] ALR. S.C. 552. 11 (1938) 303 U.S. 573,82 L.ed. 1024, 

4 [1965] ALR. Mys. 170. 12 (1937) 301 U.S. 495, 81 L.ed, 1245. 

5 [1966] ALR. Ker. 14, 13 (1940) 309 U.S. 83, 84 L.ed. 590, 

6 11900) II Mad. L.J. 172. 14 (1940) 810 U.S. 362, 84 L. ed. 1264, 

7 (1931) 284 U.B. 23. 76-L.ed. 146. 
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steps in pursuance of the impugned Act. The petitioner, the Lokmanya Mills, 
has its spinning mill in Barsi and the premises of the mill consist of a factory 
building, offices, bungalows, warehouses, out-houses, ete. Till 1947 the Barsi 
Municipality used to levy and recover a house tax on the buildings of the peti- 
tioner which was assessed on the basis of their annual letting value. Till that 
year the annual letting value of the petitioner’s buildings was ascertained in 
the normal way, i.e. by ascertaining the amount at which the buildings might 
reasonably be expected to let from year to year. In 1947 the Municipality 
made fresh rules regarding the levy of house tax and rule 2(c) of the new 
rules ran as follows: 

“2.(c) In the case of Mills and factories and buildings connected therewith, house tax on 
buildings shall be levied at the usual rate on the Annual Rental Value fixed at Rs, 40/- for every 
100 square feet or portions thereof for each story, floor or cellar, 

Hzplanation : The expression ‘Building connected therewith’ means and includes ware- 
houses, godowns, millshops, eto. which are within the compound of Mill premises but does not 
inolude residential buildings, such as bungalows, out-houses, 

Note -—~Buildings which are not taxed under Rule 2(c) shall be taxed under the ordinary 

Rules,” 
It will be noticed that under this rule the annual rental value of all the build- 
ings of mills and factories other than residential buildings was fixed at a uni- 
form rate of Rs. 40 for every 100 square feet of floor area irrespective of the 
actual rental value of the premises. The petitioner protested against this 
method of taxation on the ground, that it was arbitrary and capricious, but 
paid under protest the taxes levied upon its buildings. Then in the years 1948 
and 1949 the petitioner filed five suits to recover from the Municipality the 
excess amount which had been paid by the petitioner under the new rules 
over and above the amount which used to be paid in accordance with the assess- 
ment made under the old rules. The petitioner claimed refund of the excess 
amount in these suits on the ground that rule 2(c) was invalid. The suits 
had a chequered history, but they were eventually decreed by the Supreme 
Court. The Supreme Court held that rule 2(c) was ultra vires the powers 
of the Municipality under the relevant provisions of the Bombay Municipal 
Boroughs Act of 1925 by which the Municipality was governed (vide Lok- 
manya Mills v. Barsi Borough Muntcipality!). After referring to s. 78 and 
the Explanation to s. 75 of this Act (hereinafter referred to as the Boroughs 
Act), the Supreme Court pointed out that the Municipality could levy a rate 
on lands and buildings assessed on valuation based on capital or the annual 
letting value, and that in framing rule 2(c) the Municipality had ignored 
both the methods of valuation and had adopted a method not sanctioned by the 
Act. The Supreme Court observed (p. 1360): 

“By prescribing valuation computed on the area of the factory building, the Munici- 
pality not only fixed arbitrarily the annual letting value which bore no relation to the rental 
which a tenant may reasonably pay, but rendered the statutory right” of the tax-payer to 
challenge the valuation illusory,” 

The Supreme Court further observed (p. 1361): 

“The vice of the rule [rule 2(c)] lies in an assumed uniformity of return per square foot 
which structures of different classes which are in their nature not similar, may reasonably fetch 
if let out to tenants and in the virtual deprivation to the rate-payer of his statutory right to 
object to the valuation.” 

Accordingly the Supreme Court allowed the appeals and decreed the peti- 
tioner’s suits. Under these decrees the petitioner became entitled to recover 
about Rs. 12,000 from the Municipality. During the pendency of these suits 
the petitioner adopted other proceedings in respect of the levy and collection 
of the house tax for subsequent years and these proceedings are still pending. 

It appears that a rule similar to rule 2(c) of the Barsi Municipality had 
been made by five or six other municipalities in Maharashtra. The effect of 


1 [1961] A.I.R. 8.C. 1358, s.0, 64 Bom, L.R. 181. 
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the above decision of the Supreme Court was to render invalid the levy and 
collection of house taxes by these municipalities from the owners or occupiers 
of mills and factories. One of the objects of the impugned Act was to validate 
the levy and collection of these taxes with retrospective effect. The impugned 
Act, however, had another purpose also. In Gordhandas v. Municipal Commr.2 
the Supreme Court held that a rule framed by the Municipal Corporation of 
Ahmedabad by which a rate on open lands was levied at a certain percentage 
of their capital value was ultra vires the provisions of the Boroughs Act. Sec- 
tion 78(7) of the Boroughs Act authorised municipalities to impose ‘‘a rate 
on buildings and lands’’, and the Supreme Court held- that the word ‘‘rate’’ 
had acquired a special meaning in legislative history and that it meant a tax 
for local purposes imposed by local authorities on ‘the basis of the annual value 
of lands or buildings. The Supreme Court observed that a municipality which 
is authorised to impose a rate on lands and buildings may use their capital 
value for ascertaining their annual letting value, but cannot impose the tax 
on the basis of the capital value itself. Rules similar to the rule of the Ahme- 
dabad Municipality had been made by some municipalities in Maharashtra and 
the second purpose of the impugned Act was to validate the levy and collection 
of taxes by those municipalities under such rules. 

In the preamble of the impugned Act a reference is made to the two deci- 
sions of the Supreme Court mentioned above, and the purpose of the Act is 
stated to be ‘‘to validate the levy and collection of all such taxes by the 
Borough Municipalities in the State and to provide for recovery of such taxes 
and for purposes connected with the matters aforesaid.’’ Section 3 of the 


k impugned Act brings about certain amendments in the Boroughs Act. In s. 3 


of the Boroughs Act, which deals with definitions, a clause is inserted which 
lays down that ‘‘ ‘rate on buildings or lands’ includes any tax imposed on 
buildings or lands.” Another amendment introduced in the Boroughs Act is 
with reference to the Explanation to s. 75. Prior to the amendment the Ex- 
planation to s. 75 was as follows: 

“Tr the case of lands the basis of valuation may be either capital or annual letting value,’ 
This Explanation is substituted by the impugned Act by an Explanation which 
reads as follows: 

“Haplanaiton :—For the purposes of a rate on buildings or lends, the basis of valuation may 
be— 

($) the annual letting value ; 
(ii) the annual value ; 

(i) the floor area, in the case of Mills, Factories and buildings and lands connected 

therewith ; 

(iv) the capital value, in the case of vacant lands,” 

Both these amendments are given retrospective effect from the beginning of 
the Boroughs Act. Sections 4 and 5 of the impugned Act are designed to vali- 
date the levy and collection of the taxes despite the aforesaid decisions of the 
Supreme Court. These sections apply only to the municipalities mentioned in 
the Schedule to the impugned Act and these municipaities are of Amalner, 
Barsi, Bhusawal, Chalisgaon, Jalgaon, Karad and Sholapur. Section 4(/) 
provides that any house tax or water tax levied or collected under the Boroughs 
Act as amended by this Act shall be deemed to have been validly levied and 
collected, and shall not be called in question 

“merely on the ground that the tax was not levied on the basis of the annual letting value, 
or was levied on the basis of a uniform rate on the floor area, or that it was levied on the basis 
of capital value or a percentage on such value, or on the ground that any procedure laid down 
in the Boroughs Act or in the rules was not followed,” 

Section 4(2) lays down that no suit or other legal proceedings whatsoever shall 

be entertained or continued in any Court on any or all of the grounds mentioned 

in sub-s. (Z). While s. 4 thus deals with the amounts of the tax which have 
2 [1963] A.I.R. S.C. 1742. . 
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been levied and collected by the said municipalities, s. 5 deals with the recovery 
of amounts due on account of such taxes. It lays down that notwithstanding 
any judgment, decree or order of a Court, if any sum by way of any tax re- 
ferred to in the last preceding section has not been paid to the municipality, 
such tax shall be payable to the municipality within thirty days of a demand 
being made therefor. Certain periods of limitation have been prescribed by 
s. 5 during which the municipalities must make a demand for payment of the 
tax on any person. It will be noticed that s. 5 has the effect of nullifying such 
decrees as might have been obtained by owners or occupiers of buildings or lands 
against the said municipalities either for the refund of the amounts recovered 
by the municipalities by way of such a tax or for restraining the municipality 
from recovering such amounts. 

The impugned Act came into effect on February 18, 1966. Before that date 
the Maharashtra Legislature had already passed the Maharashtra Municipali- 
ties Act, 1965, being Maharashtra Act XL of 1965, the purpose of which was 
to unify, consolidate and amend the law relating to municipalities in the State 
of Maharashtra. By s. 348 of this Act the Boroughs Act was repealed along 
with some other municipal Acts which prevailed in different parts of the 
Maharashtra State. Although s. 1 of the Maharashtra Municipalities Act of 
1965 had come into force on September 10, 1965, (i.e. before the impugned Act), 
s. 843 of the Maharashtra. Municipalities Act came into effect on June 15, 1966. 
Thus after the impugned Act came into force on February 18, 1966, the 
Boroughs Act was alive till June 15, 1966. It is worthy of note that although 
some provisions of the Boroughs Act were amended with retrospective effect 
by the impugned Act, the corresponding provisions of the Maharashtra Muni- 
cipalities Act of 1965 were not so amended. Under s. 105 of this Act munici- 
palities have been empowered to impose a consolidated property tax on lands 
or buildings or both based on their rateable value as determined in accordance 
with s. 114, and s. 114 makes it clear that the rateable value of any building or 
land is to be assessed on the basis of the amount for which such building or land 
might reasonably be expected to let or for which it is actually let. 

Before dealing with the grounds on which the impugned Act was challenged 
before us, it would be convenient to indicate the circumstances which have led 
to the other four cases which are being disposed of by this judgment. Spe- 
cial Civil Application No. 1424 of 1966 is a petition under art. 226 of the 
Constitution filed by Rajen (Textile) Mills Private Limited against the Barsi 
Borough Municipality and the State of Maharashtra. The Rajen Mills had 
made payments to the Municipality of the amounts of house tax assessed on 
the floor area of its buildings under rule 2(c). After the said decision of the 
Supreme Court in the Lokmanya Mills Barsi Ltd. v. Barsi Borough Munici- 
pality, the Rajen Mills filed a suit against the Municipality for the recovery of 
Rs. 93,000 and odd, being the amount paid to the Municipality as the tax 
assessed under the said rule, The Rajen Mills obtained a decree from the trial 
‘Court for a sum of Rs. 39,000 and odd and filed an appeal in this Court for 
the balance. The appeal is still pending. In the meantime the impugned Act 
was passed and the Municipality, which had not filed any appeal from the 
decree passed by the trial Court, sent a bill to Rajen Mills under s. 5 of the 
impugned Act demanding the payment of about Rs. 30,397.31 P., which amount 
was a part of the amount decreed by the trial Court in favour of the Rajen 
Mills. In their petition the Rajen Mills pray for an appropriate writ or order 
under art. 226 of the Constitution for declaring the impugned Act to be un- 
constitutional and invalid and for preventing the Municipality from recover- 
ing the amount of the said bill. 

The remaining cases are three first appeals in which the Jalgaon Munici- 
pality is the appellant. The Jalgaon Municipality had added in 1947 a revised 
rule No. 4 for the assessment of house tax in respect of buildings and lands 
included in factory premises. The relevant part of the rule was as follows: 


“Factory premises shall be assessed according to the following Rules : 


the 
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(a) Every built area within the factory premises and either used or intended to be used 
for the working of the factory or for the ocoupation of its owners or its employees shall be 
assessed according to the rental value and at rates specified in the schedule. 

Heplanation : The rental value of the mills and other factory premises shall be taken as 
under ; 

Rental Value : Built area for each story : Rs. 6/- per 100 sq. feet or a part thereof. 

Open area: Rs. 8/- per 100 aq, feet or a part thereof,” 

Tt will be noticed that this rule, unlike the corresponding rule made by the 
Barsi Municipality, applied to residential as well as non-residential buildings 
in factory premises and also to open land comprised therein. Respondents in 
First Appeal No. 2 of 1965 are the owners of a Dal Mill (a mill which prepares 
Dal from pulses) in Jalgaon, and the suit from which this appeal has arisen 
was filed by them against the Jalgaon Municipality for a permanent injunction 
to restrain the Municipality to recover an amount of about Rs. 35,000 which 
was claimed from them under various bills prepared in accordance with the 
said rule 4. The respondents in first appeal Nos. 120 and 121 of 1966 are 
owners of two oil mills in Jalgaon, and they had filed suits against the Jalgaon 
Municipality for the refund of amounts which they had paid by way of taxes 
assessed at the flat rate provided in rule 4. The trial Court decreed the three 
suits on the ground that rule 4 was ultra vires the rulemaking powers of the 
Jalgaon Municipality. In doing so, the trial Court followed the decisions of 
the Supreme Court in the Lokmanya Mills case. The Jalgaon Municipality 
filed these three appeals from these decrees, and when-the impugned Act was 
passed during the pendency of the appeals the Municipality obtained leave to 
take additional grounds to the effect that the decrees must be set aside in view 
of the provisions of the impugned Act. That is how a common question relat- 
ing to the validity of the impugned Act has arisen in all these matters. 

As the question relating to the validity of an Act was involved in these five 
matters, notices to the Advocate General were issued. Mr. Porus Mehta ap- 
peared for the Advocate General in all the five matters and also for the State 
of Maharashtra in the two writ petitions. Besides Mr. Porus Mehta we heard 
Mr. Sukthankar for the Barsi Municipality and Mr. Chitale for the Jalgaon 
Municipality. Out of those who challenged the validity of the impugned Act, 
the main argument was addressed by Mr. Sorabjee. 

We are not concerned in this case with the validity of those provisions 
of the impugned Act which are designed to validate the levy of a tax on 
lands on the basis of their capital value. We are concerned with the vali- 
dity of those provisions which relate to the imposition, levy and collection 
of a tax on houses and buildings on the basis of their floor area. In 
s. 3 of the impugned Act the provision which is objected to is the one by 
which the Explanation to s. 75 of the Boroughs Act is amended so as to 
enable buildings and lands of mills and factories to be valued on the basis 
of floor area. Sections 4 and 5 of the impugned Act are also challenged, but 
only in so far as they relate to the levy and collection of taxes on buildings 
and lands on the basis of their floor area. The above provisions of the im- 
pugned Act, in so far as they relate to the imposition, levy and recovery of 
taxes on buildings and lands on the basis of their floor area, are clearly sever- 
able from the rest of the impugned Act and will be referred to hereafter as 
the impugned provisions. 

One of the grounds on which the impugned provisions were challenged in 
the two writ petitions was that they contravene the petitioners’ fundamental 
right under art. 19(7)(f) of the Constitution. This ground was not pressed 
before us in view of the Proclamation of Emergency which continues to be in 
operation. The main contention advanced by Mr. Sorabjee was that the impugned 
provisions are discriminatory and violate art. 14 of the Constitution. Two addi- 
tional submissions were also made by Mr. Sorabjee viz. that the impugned Act 
was beyond the competence of the Legislature, and that it was a colourable piece 
of legislation. These additional grounds are of little substance and we shall 
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deal with them towards the end. We shall deal first with the main contention 
that the impugned provisions are discriminatory and contravene art. 14 of the 
Constitution. 


The objection under art. 14 was advanced before us in two parts. In the 
first place, it was argued that the levy of a tax on buildings and lands on the 
basis of floor area is necessarily arbitrary and capricious. Under such a mode 
of assessment the valuation of buildings and lands for the purpose of taxation 
can have no relation to their actual value. There is no warrant for the assump- 
tion that the value of different buildings and jands varies in proportion to 
their floor area. The value of lands in towns varies according to their location, 
and the value of buildings depends amongst other things on their location, age, 
mode of construction, material used, ete. A provision, it was argued, which 
enables municipalities to impose a uniform rate on buildings and lands of 
widely differing values is clearly discriminatory. It means a relatively higher 
taxation on those owners of factories whose buildings and lands are of com- 
paratively poor value. According to this argument, this is one of those cases 
where a lack of classification leads to inequality. 

The second aspect of the objection based on art. 14 was that the provisions 
of the impugned Act discriminate against the owners of mills and factories by 
allowing their buildings and lands to be subjected to an arbitrary rate as 
distinguished from the owners of other buildings and lands. The purpose of 
the impugned provisions, it was pointed out, is not to enable the buildings 
and lands of mills and factories to be subjected to a higher tax; the irrational 
part of the classification is that whereas other owners are entited to have their 
buildings and lands assessed according to their annual letting value, and are 
also entitled to challenge the assessment where it is improper, the owners of 
mills and factories are subjected to an arbitrary rate which has no connection 
with the value of their buildings and lands, and in such a way that their right to 
challenge the propriety of the assessment is virtually taken away. There is no 
rational connection, it was argued, between the different mode of assessment 
which is allowed to be employed in the case of buildings and lands of factories 
. and mills and the object of the Act which in this context is to provide for a 
proper mode of valuation of buildings and lands for assessing them to a pro- 
perty tax. 

Before dealing with the merits of this two-fold objections, it is desirable to 
notice some arguments of a general nature advanced by Mr. Porus Mehta and 
Mr. Sukthankar. One of the arguments of Mr. Porus Mehta was that it is not 
necessary that a tax on property should have a reference to the value of the 
property and that it is legitimate for the Legislature to allow a tax to be im- 
posed on the floor area of buildings and lands without reference to their value. 
According to this view, no discrimination is involved if a highly productive 
land and an arid land are both taxed at a uniform rate in accordance with their 
areas. As will presently appear, we are not in agreement with this view. It 
is, however, necessary to emphasise at this stage that the purpose of the im- 
pugned Act was not to authorise municipalities to impose a tax on the floor 
area of buildings and lands without any reference to their value. This is clear 
from the provisions of s. 75 of the Boroughs Act as amended by the Explana- 
tion added by the impugned Act. Section 75 describes the procedure to be 
followed by a municipality before it imposes a tax. It provides that, in the 
case of a rate on buildings or lands or both, the municipality shall pass a re- 
solution and make rules specifying inter alia ‘‘the basis for each class and the 
valuation on which such rate is to be imposed.’’ Then the Explanation add- 
ed by the impugned Act to s. 75 provides that for the purposes of a rate on 
buildings or lands, ‘‘the basis of valuation’’ may be in any of the four modes 
mentioned therein. One of the four modes is the floor area in the case of 
mills, factories and buildings and lands connected therewith. Thus the im- 
pugned Act itself makes it clear that the floor area is one of the alternative 
modes for the valuation of buildings and lands for assessing them to a tax. 
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It cannot, therefore, be held that the purpose of the impugned Act was to 
enable municipalities to impose a tax on the buildings and lands of mills and 
factories without reference to their value. 

It was argued by Mr. Sukthankar that no objection on the ground of dis- 
crimination can be taken to the provision of the floor area as one of the modes 
of valuation added by the impugned Act to the Explanation of s. 75 of the 
Boroughs Act, because the said provision does not make it necessary that the 
valuation of the buildings and lands of mills and factories should be made at 
a uniform rate. According to Mr. Sukthankar, floor area can be a reasonable 
mode of valuation if different rates are prescribed for different types of build- 
ings or for lands in different localities. We find, however, that the said provi- 
sion in the Explanation was intended by the Legislature to authorise the im- 
_ position of uniform rates on the basis of floor area, and that the provision can- 
not be given a restricted meaning as suggested by Mr. Sukthankar. The pre- 
amble of the impugned Act makes it clear that one of the purposes of the Act 
was to validate house taxes which were levied on the basis of a uniform rato 
on the floor area, and this is also clear from the provisions contained in 
s. 4(/) of the impugned Act. 

Another argument of Mr. Porus Mehta may be noticed at this stage. He 
argued that the petitioners in the two writ petitions have not shown that they 
were aggrieved by the impugned Act and that they have, therefore, no right 
to challenge the validity of the Act. We do not find any substance in this 
argument also. Both the petitioners have obtained decrees against the Barsi 
Municipality for the refund of taxes recovered from them and those decrees 
would be nullified by the operation of the impugned Act. They are clearly 
aggrieved by the impugned Act and are entitled to challenge it. 

Reverting to the main argument advanced by Mr. Sorabjee, we are inclined 
to hold that the impugned provisions are discriminatory and violative of 
art. 14 of the Constitution on both the grounds urged by him. We will first 
deal with the first ground, viz. that the impugned provisions lead to inequa- 
lity because they permit the imposition of a tax assessed at a uniform rate on 
the floor area of buildings and lands without reference to their actual value. 
Many authorities were cited before us from both sides on this part of 
Mr. Sorabjee’s argument, and we shall presently examine them. Their effect, 
however, may be summarised at this stage. It seems to be well established 
that a statutory provision may be struck down as discriminatory if it treats 
unequal objects or persons as if they were equal and subjects them to the same 
burden or liability. This principle, however, has a number of qualifications. 
In the first place, the differences between the objects or persons which are 
treated in a uniform manner by a statutory provision may be irrelevant from 
the point of view of the object which was intended by the Legislature to be 
achieved by enacting the provision. If equal treatment of unequal objects or 
persons is consistent with the object of the Legislature, the provision will not 
be held to be discriminatory, unless, of course, the object of the Legislature 
is itself discriminatory. Secondly, most statutes are intended to apply to 
wide categories of persons or objects or situations, and it is not expected that 
the Legislature shall make meticulous adjustments in order to establish equa- 
lity between the various objects, persons or situations dealt with by the 
statute. A statutory provision would be held to be discriminatory only where 
the equal treatment given by it to unequal subjects leads to patent discrimina- 
tion. Thirdly, the above consideration has relatively greater relevance in taxing 
statutes, for the taxing powers of the Legislature are understood to be wide 
and comprehensive. A taxing statute, however, must conform to the require- 
ment of equality before the law guaranteed by the Constitution and would be 
struck down if the equal treatment given by it to unequal objects and per- 
sons leads to patent discrimination. 

We have taken into consideration the above principle with all its qualifica- 
tions in coming to the conclusion that the impugned provisions are violative 
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of art. 14 of the Constitution. The object of the impugned provisions, we 
assume, was to lay down an equitable method for the assessment of lands and 
buildings for the purpose of a property tax. The fact that lands and build- 
ings of the same floor area have widely different values is clearly not irrele- 
vant to that legislative object. If, on the other hand, the object of the Legis- 
lature in passing the impugned provisions was merely to validate the taxes 
already imposed by certain municipalities on the basis of the floor area of 
buildings and lands, the object itself must be held to be discriminatory if the 
taxes operated with patent inequality as between the owners of different fac- 
tories and mills. We are further of the view, after giving due weight to the 
fact that the powers of the Legislature in matters of taxation are wide and 
compreheusive, that the impugned provisions permit and authorise the creation 
of gross inequality leading to patent discrimination. In every town the value 

of a land in one locality is several times the value of another land of equal ` 
extent in another locality. The value of buildings depends partly on the land 
on which they are constructed and partly on their age, the mode of their con- . 
struction, the material used, and so forth. The value of the buildings of a 
textile mill is bound to be very different from the value of the buildings of a 
ginning factory or a Dal mill or a flour mill having the same floor area. Simi- 
larly, the value of the buildings of an old textile mill will be materially diffe- 
rent from the value of the buildings of a new textile mill having the same floor 
area, The disparity will be found to be all the greater if it is borne in mind 
that the word ‘building’ has been given a very wide meaning in the Boroughs 
Act. Section 3(2) of the Boroughs Act says that the word ‘‘building’’ shall 


“incluce any hut, shed or other ecolosure, whether used as a human dwelling or for any 

other purpose, and shall also irclude walla (including compound walls and fencing), varandahs, 
fixed platforms, plinths, doorsteps and the like,” 
Under this definition a fixed platform having a very shallow foundation and 
no walls or roof is as much a building as a solid structure erected on a pro- 
per foundation and provided with walls and a roof. An instance of such a 
platform being assessed as a building on the basis of its floor area is before 
us in First Appeal No. 2 of 1965 in which the respondents are the owners of 
a Dal mill situated in Jalgaon. It is well known that a Dal mill requires 
wide open platforms for the purpose of drying Dal prepared from pulses. It 
is not possible that the value per square yard of a platform constructed by a 
Dal mill will be anywhere near the value per square yard of, say, the office 
premises of a textile mill. Moreover, the word ‘factory’ is not defined in the im- 
pugned provisions, and it is apparently left to the municipalities to define the 
word as they think fit. We find that in the rules made by the Jalgaon Muni- 
cipality the word ‘factory’ has been defined to mean any premises wherein or 
within the precincts of which steam, water or other mechanical power or elec- 
trical power is used in aid of any process for, or incidental to, making, alter- 
ing, repairing, ornamenting, finishing or otherwise adapting for use, for trans- 
port or for sale any article or part of an article. According to this defini- 
tion, a flour mill operated by the owner himself or members of his family is 
also a factory. When the word factory is so widely defined, the values of the 
buildings of different factories are bound to be widely divergent. We are 
accordingly of the view that the impugned provisions are patently dis- 
eriminatory. 

Mr. Porus Mehta argued, and quite rightly, that the impugned provisions 
must be assumed to be valid till the contrary is proved, and that they should 
not be held to be discriminatory if any set of facts can be reasonably con- 
ceived to justify them. Mr. Porus Mehta suggested several grounds for hold- 
ing that the impugned provisions do not violate the principle of equality be- 
fore the law. We will consider at this stage only those grounds which were 
urged by Mr. Porus Mehta in support of his contention that the imposition 
of a uniform rate on buildings and lands on the basis of their floor area does 
uot violate the principle of non-discrimination. In appreciating Mr. Porus 
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Mehta’s arguments in this behalf we must bear in mind that ‘‘ discriminations 
are not to be supported by mere fanciful conjecture, and cannot stand as rea- 
sonable if they offend the plain standards of common sense.” (Hartford 
8. B. I. & Ins. Co. v. Harrison.) 

Two arguments were advanced by Mr. Porus Mehta to justify the imposition 
of a uniform rate on floor area. He argued, in the first place, that under the 
impugned provisions mills and factories were taxed as manufacturing units, 
and that the productivity of mills and factories as manufacturing units has a 
reasonable relation to the floor area occupied by them. Now it appears to us, 
in the first place, that the Legislature has not authorised the municipalities to 
tax mills and factories as manufacturing units. What the municipalities have 
been authorised to do is to tax buildings and lands within the area of their 
jurisdiction, including the buildings and lands’ of mills and factories. The 
Boroughs Act does not allow machinery contained in a building to be taken 
into consideration for the purpose of assessing its annual letting value. The 
Boroughs Act differs in this respect from British Rating Acts. It is true that 
the value of a building might be enhanced if it is adapted to a particular 
manufacturing process; nevertheless a building has to be valued as a building 
and not as a manufacturing unit. Moreover, the claim of Mr. Porus Mehta 
that the productivity of different manufacturing units varies in proportion to 
the floor area occupied by them is nothing but a fanciful conjecture. It has 
no basis in common sense. The productivity of the floor area occupied by a 
textile mill cannot be the same per square yard ag the productivity of the floor 
area occupied by, say, an oil mill or a flour mill. 

The other argument advanced by Mr. Porus Mehta in justification of the 
imposition of a uniform rate was that such an imposition would lead to simpli- 
city and certitude. The answer to Mr. Porus Mehta’s argument is that the 
Legislature is not entitled to achieve simplicity and certitude by sacrificing 
the principle of non-discrimination. While simplicity and certitude are proper 
objectives in a taxing statute, those objectives cannot be achieved by creating 
gross inequality in taxation. 

Turning to the precedents and authorities cited before us on this part of the 
case, we will first refer to the decision of the Supreme Court in E. T. Moopil 
Nair v. State of Kerala.4 There the Supreme Court examined the validity of 
an Act under which all the lands in the State of Kerala were subjected to a 
uniform tax at the rate of Rs. 2 per acre. It was alleged before the Supreme 
Court that the annual income of some of the forest lands in the State was less 
than the annual tax sought to be imposed under the said Act. This allega- 
tion was not admitted by the State. The Supreme Court held that the Act 
violated the principle of equality before the law contained in art. 14 of the 
Constitution. The Supreme Court observed (p. 558): 

“Ordinarily, a tax on land or land revenue is assessed on the actual or the potential 
productivity of the land sought to be taxed, Ia other words, the tax has reference to the income 
actually made, or which could have been made, with due diligence, and, therefore, is levied with 
due regard to the incidence of the taxation, Under the Act in question we shall take a hypo- 
thetical case of a number of persons owning and possessing the same area of land, One makse 
nothing out of the land, because it is arid desert. The second one does not make any income, 
but could raise some crop after a disproportionately large investment of labour and capital, 
A third one, in due courge of husbandry, is making the land yield just enough to pay for the 
incidental expenses and labour charges besides land tax or revenue, The fourth is making 
large profits, because the land is very fertile and capable of yielding good crops. Under the 
Act, it is manifest that the fourth category, in our illustration, would easily be able to bear the 
burden of the tax, The third one may be able to bear the tax, The first and the second one 
will have to pay from their own pockets, if they could afford the tax, If they cannot afford the 
tax, tho property is liable to be sold, in due process of law, for realisation of the public demand. 
It is clear, therefore, that inequality is writ large on the Act and is inherent in the very provisions 


3 (1987) 301 U.S. 459, 81 L.ed.1223. 4 [1961] A.LR. B.C. 552, 
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of the taxing section, It is also clear that there is no attempt at classification in the proviaions 
of the Act, Hence, no more need be said as to what could have been the basis for a valid classi- 
fication, It is one of those cases where the lack of classification creates inequality.” 

This decision was followed by various High Courts. In Bhuvaneswariah v. 
State,5 a Division Bench of the Mysore High Court held s. 4 of an Act call- 
ed the Mysore Buildings Tax Act to be invalid on the ground that it violated 
art. 14 of the Constitution. Under the scheme of the Act all buildings situa- 
ted within the jurisdiction of all the local authorities in the State were liable 
to be subjected to a building tax which was to be assessed on the basis of their 
floor area. Cities and towns within the jurisdiction of the various local autho- 
rities were divided into three eategories on the basis of their population. The 
rate of the tax was different in the three categories. Again, residential and 
non-residential buildings in each category were taxed at different rates. 
Section 4 of the Act was the charging section, and it was this section which 
was held invalid by the Court. Mr. Justice Hegde (as he then was) was the 
Senior Judge of the Bench and he said in his judgment (p. 182): 

“Value of sites differ from place to place in every town. They algo vary from town to town. 

These variations are not nominal variations—differences are very appreciable, That is so far 
as the ground value is concerned. Now coming to the value of buildings, they must necessa- 
rily vary from building to building. Buildings charged with tax range from cow-sheds to 
palaces ... Tho market value of the two is bound to widely differ, Therefore, there can be 
hardly any doubt that inequality is writ large on tho ‘Act’ and is inherent in the very provisions 
of the taxing section,” 
A similar question arose before a Single Judge of the Kerala High Court in 
N. Kunhali Haji v. State of Kerala.© In that case the learned Judge struck 
down the Kerala Buildings Tax Act under which a tax was sought to be im- 
posed on buildings on the basis of their floor area provided the floor area was 
1,000 square feet or more. The learned Judge held the Act to be discrimina- 
tory, because it created inequality in taxation. A similar question was con- 
sidered by a Division Bench of the Madras High Court in the Buckingham & 
Carnatic Co, Ltd. v. State of Madras.’ In that case the Court struck down the 
Madras Urban Land Tax Act of 1963 on the ground of violation of art. 14 of 
the Constitution. The Act authorised the imposition of a tax on all urban 
lands in the State at a certain percentage of their average market value, For 
the purpose of assessing the tax the Government was authorised to appoint 
officers in different areas with the duty of classifying the area within their 
jurisdiction into zones and sub-zones. The zones were to be divided into sub- 
zones in such a way that the urban lands in a sub-zone would have ‘‘as nearly 
as may be’’ the same market value. The average market value of the urban 
land in each sub-zone was then to be fixed, and each urban land was to be 
taxed according to its area at the rate so fixed of the average market value. 
After pointing out that the value of one land in the same sub-zone might be 
as much as twice the value of another land of the same area in the same sub- 
zone, the Court observed (p. 192): 

“The burden which is unrelated to the market value thus falls unequally upon landa and 
consequently on their owners or occupiers. Urban lands in the same sub-zone are made to 
bear unequal burden, unequal in the sense that the burden is not related to the market value 
of each urban land but on the average market value applied to it, Urban land of lesser market 
value has to pay a heavier tax than similar land but of higher value which beara, on account 
of the averaging with the other land, a lower tax. We have not been able to see why the Legis- 
lature has resorted to this sytem of averaging the market prices of lands for purposes of apply- 
ing the rate of tax. If the tex is intended to add to the general revenues, we fail to see how 
this inequality in the incidence of tax is related to that purpose of taxation, It is of course 
open to the Legislature to make such classification as it chooses for purposes of taxation, and 
apply rates of taxation, but this liberty is subject to the limitation of equal protection afforded 
by Article 14 of the Constitution,” 


5 [1965] ALR. Mys. 170. 7 [1966] II Mad. L.J, 172 
6 [1966] A.I.R. Ker, 14, 
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Mr. Porus Mehta argued that the Mysore, Kerala and Madras cases cited 
above cannot be held to have been rightly decided. They followed the deci- 
sion of the Supreme Court in Moopil Nair’s case and the decision in Moopil 
Natr’s case, according to Mr. Porus Mehta, no longer holds the field because 
of certain observations on that decision made by the Supreme Court in the 
recently decided Bonus Act case (Jalan Trading Company Private, Ltd. v. 
Mill Mazdoor Union®). In that case several sections of the Payment of 
Bonus Act of 1965 were challenged, and one of them was s. 10, which provides 
that even if an establishment has experienced a trading loss in an accounting 
year, the employer is bound to pay bonus at 4 per cent. of the salary or wage 
earned by an employee or Rs. 40 whichever is higher. This section was chal- 
lenged on the ground that it created inequality by imposing a minimum liabi- 
lity on all establishments irrespective of their profit or loss in an accounting 
year. The contention was negatived by the Supreme Court on the ground 
that the provision of a minimum bonus was consistent with one of the objects 
of the Act which was to maintain peace and harmony between employers and 
employees. The Supreme Court observed that s. 10 was an integral part of the 
scheme for providing payment of bonus at rates which do not widely fluctu- 
rate from year to year and that the provision was in furtherence of the ob- 
ject of the Act of maintaining peace and harmony between labour and capi- 
tal. In delivering the judgment of the majority Mr. Justice Shah referred to 
tke decision in Moapil Nair’s case and observed that the judgment in that 
case had ‘‘not enunciated any broad proposition as was contended for on be- 
half of the employers, that when persons or objects which are unequal are 
treated in the same manner and are subjected to the same burden or liability, 
discrimination inevitably results.” His Lordship further observed: 


“It was not said by the Court in that case that imposition of uniform liability upon persons, 
objects or transactions which are unequal must of necessity lead to discrimination.” 
His Lordship went on to say: 

“| If the classification is not patently arbitrary, the Court will not rule it disoriminatary 
merely because it involves hardship or inequality of burden, With a view to secure a parti- 
cular object a scheme may be selected by the Legislature, wisdom whereof may be open to 
debate; it may even be demonstrated that the scheme is not the best in the circumstances and 
the choice of the Legislature may be shown to be erroneous, but unless the enactment fails to 
satisfy the dual teat of intelligible classification and rationality of the relation with the object 
of the law, it will not be subject to judicial interference under Article 14 ... Equal treatment 
of unequal objects, transactions or persons is not liable to be struck down as discriminatory 
unless there is simultaneously absence of a rational relation to the object intended to be 
achieved by the law.” 

We do not think that these observations imply any disapproval of the prin- 
ciple laid down in Moopil Nair’s case. They make it clear, however, that the 
principle is subject to certain qualifications. It is pointed ont here that the 
equal treatment of unequal objects, transactions or persons would not render 
a statutory provision invalid on the ground of discrimination unless there is 
absence of a rational connection between the object of the Legislature and the 
equality of treatment given by the statute, and unless the inequality so created 
is patently discriminatory. That the principle of Moopil Nair’s case was not 
disapproved by the Supreme Court is further clear from the fact that in the 
game majority judgment delivered by Mr. Justice Shah, s. 34(2) of the Pay- 
ment of Bonus Act has been held to be discriminatory by adopting that very 
principle. Section 34(2) defined a certain previous year as the ‘‘base year”? 
and provided, in substance, that the ratio of the bonus payable under the Act 
in any accounting year to the gross profits of that year shall not be less than 
the ratio of the bonus paid or payable in respect of the base year to the gross 
profits of the base year. This provision was objected to on the ground that 
the circumstances under which the amount of bonus payable in the base year 


8 (1966) Civil Appeal No, 187 of 1966, decided on August 5, 19866 (Supreme Court), 
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was determined varied from establishment to establishment, that the bonus of 
the base year was often determined by special circumstances, and that s. 34(2) 
was based on an unwarranted assumption that the ratio between bonus and 
gross profits in the base year was the normal ratio unaffected by special cir- 
cumstances. This contention was accepted by the majority of the Supreme 
Court. In this connection Mr. Justice Shah observed in his judgment: 


“...If bonus contemplated to be paid under the Act is intended to make an equitable dis- 
tribution of the surplus profitsof particular year, a scheme for computing labour’s share 
which cannot be less than the amount determined by the application of a ratio derived from 
the working of the base year without taking into consideration the special circumstances govern- 
ing that determination is ex facie arbitrary and unreasonable. The Additional Solicitor 
General appearing for the Union of India and the representatives of the labour Unions and 
counsel appearing for them contended in support of their plea that section 34(2) was not invalid 
because the ratio was intended to stabilise previous grant of bonus and to maintain in favour 
of labour whatever was achieved by collective bargaining in the base year. But the validity of 
& statute is subject to judicial scrutiny in the context of fundamental freedoms guaranteed to 
employers as well as employees and the freedom of equal protection of the laws becomes 
chimerical, if the only ground in support of the validity of a statute ex faciediscriminatory is 
that Parliament intended, inconsistently with the very concept of bonus evolved by it, to main- 
tain for the benefit of labouran advantage which labour had obtained in an earlier year, based 
on the special circumstances of that year, without any enquiry whether that advantage may 

reasonably be granted in subsequent years according to the principles evolved by it and for 
securing the object of the Act.” 


His Lordship further observed: 

‘...The vice of the provision lies in the imposition of an arbitrary ratio governing distri- 
bution of surplus profits,” 
In the present case also, the vice of the impugned provisions lies, in our view, 
in the imposition of an ‘arbitrary rule for assessing the value of buildings and 
lands on the basis of floor area. 

Several decisions of the Federal Supreme Court of the U.S.A. were also 
cited before us. Mr. Sorabjee relied on Cumberland Coal Co. v. Board of 
Reviston.2 That decision clearly supports the view which we are inclined to 
take in the present case. The case before the Fedcral Supreme Court related 
to assessment for taxation of coal lands in several townships in Pennsylvania. 
For the purpose of taxation the coal lands in the same township were given 
the same value per acre, notwithstanding differences in their actual or market 
value due to distances from transportation facilities and other factors, A 
uniform value for the coal lands in each township was fixed for the purpose 
of assessment at fifty per cent. of the amount which was taken as their actual 
value. It was found that the coal lands which were in the vicinity of trans- 
portation facilities had twice the value of the coal lands in the same town- 
ship which lay at a distance. It was held that the assessment for taxation 
of all the coal lands at the same sum per acre, notwithstanding differences in 
their actual or market value, violated the equal protection clause of the 14th 
Amendment of the American Constitution. 

Reliance was placed by Mr. Porus Mehta on several other decisions of the 
Federal Supreme Court of the United States. In Houck v. Tittle River 
Drainage Dist.19 the Federal Supreme Court upheld the validity of an Act 
under which certain Drainage Districts were formed and a levy at the maxi- 
mum rate of 25 cents per acre was imposed on the owners of all the lands in 
the Drainage Districts to defray the preliminary expenses of carrying out 
surveys ete. The Drainage Districts were duly organised by a Court order 
under legislative authority. It was held that the levy did not contravene the 
due process clause and the equal protection clause of the 14th Amendment of 
the American Constitution. It was observed by the Supreme Court that the 
preliminary work was for the benefit of the district as a whole and the im- 


9 (1931) 284 U.S. 23, 76 L. ed. 146, 10 (1915) 230 U.S. 264. 60 L. ed, 286, 
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position of a tax at the rate of 25 cents per acre was not discriminatory. This 
was thus a case where the imposition of a uniform rate had a rational con- 
; nection with the object of the statute and where, in any case, no patent dis- 
crimination was involved. In Roberts & S. Co. v. Emmerson," an annual 
franchise tax which was imposed on Corporations was challenged on the ground 
that the tax was assessed on the basis of the authorised capital and not the 
paid-up capital of Corporations. The tax was held to be valid, and in doing 
so the Court specifically pointed out that the tax was not a property tax im- 
posed on shares of stock or on the assets of the Corporation. The Court 
pointed out (p. 834): 

“Ib is a tax on the corporate franchise, which includes the privilege, whether exercised 

or not, of issuing and using when issued, a particular kind of stock knowa as ‘no par-value stock’, 
As the stock may, under the statute, be issued for as much as $100 a share, if the company so 
chooses, the statute fixes the maximum extent to which the privilege may be exercised as the 
basis for computing the tax.” 
It was thus held that the basis on which a tax was assessed had a rational 
connection with the object of the statute. A reference may next be made to 
Columbus & G. R. Co. v. Miller.1® This case was cited by Mr. Porus Mehta 
with a view to show that a statute taxing railways at a uniform rate of 350 
dollars per mile was held by the Federal Supreme Court to be not violative 
of the equal protection clause of the 14th Amendment of the American Con- 
stitution. We find, however, that no such question was involved in the case. 
Under the statute in question a tax at the rate of 350 dollars per mile of 
railway lines was imposed on railway companies, but by a proviso an excep- 
tion was made in the case of a railway company having less than 25 miles 
of main line in the district, and that railway company had to pay a tax at 
the rate of 50 dollars per mile only. This proviso was challenged by the 
State Tax Collector as being discriminatory. Evidence was produced by the 
railway company which had less than 25 miles of railway line within the dis- 
trict to show that the exception made in its favour was not discriminatory. 
That evidence was excluded by the Court below. The evidence offered in 
support of the classification having been excluded, the question before the 
Supreme Court was whether the said proviso was invalid upon its face, and 
the Supreme Court held that the proviso was not so arbitrary and unreason- 
able on its face as to violate the due process and equal protection clauses of 
the 14th Amendment of the American Constitution. A reference may finally 
be made to the decision in New York Rapid Transit Corporation v. New 
York.’3 In that case the Federal Supreme Court considered the validity of 
the New York Excise Tax which was imposed on ‘‘Utilities’’ and was assessed 
at 3 per cent. of their gross income. An objection was levelled against the 
Act on the ground that the gross profits of utilities did not correspond with 
iheir net profits, and that the taxing statute, therefore, operated inequally on 
different utilities and violated the equal protection clause of the 14th Amend- 
ment. In rejecting this objection the Court observed that the rule of equality 
permits many practical inequalities, and that no ‘iron rule’ of equality has 
ever been enforced in the field of taxation. It was also observed that the 
Legislature was not required to make meticulous adjustments in an effort to 
avoid incidental hardships. This decision emphasises the view, to which we 
have given due consideration, that a taxing statute cannot be held to be dis- 
eriminatory on the ground that it imposes unequal burdens, unless the in- 
equality is such as to make the statute patently discriminatory. 

Before leaving this part of the case we must notice another argument ad- 
vanced by Mr. Porus Mehta. He argued that it was for the petitioners in the 
two writ petitions to produce facts and figures to show that the imposition of 
a property tax at a uniform rate on floor area operated unequally between the 
owners of mills and factories. Mr. Porus Mehta argued that the petitioners 


11 (1926) 271 U.8. 50, 70 L. ed. 827. 13 (1938) 308 U.S. 573, 82 L, ed. 1024, 
12 (1931) 283 U.S. 96, 75 L.ed, 861. 
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have failed to do so and that, in the absence of concrete proof to the contrary, 
it must be assumed that the impugned provisions did not impose unequal 
burden on different owners of mills and factories. In order to appreciate 
Mr. Porus Mehta’s argument, it is necessary, to notice the averments in the 
two petitions and the affidavits of the parties in so far as they relate to the 
contention that taxation at a uniform rate on the floor area is necessarily dis- 
criminatory 
[His Dordhip, after considering the affidavits, continued.] 


In this state of the record Mr. Porus Mehta argued, as stated above, that 
the petitioners have failed to prove that the imposition of a uniform rate on 
the basis of floor area operated unequally on the owners of different mills and 
factories. Mr. Porus Mehta referred in this connection to the decision of the 
Supreme Court in Ajoy Kumar v. Local Board.'* In that case an Assam 
Act had conferred powers on Local Boards to impose a tax on lands used as 
markets, and a rule made under the Act provided that the tax was to be gra- 
duated according to the size and importance of the market and that the maxi- 
mum tax which a Local Board could impose on any land used as a market was 
Rs. 1,000. A tax at the maximum rate was imposed on the land of the appel- 
lant in that case, and the appellant complained that this imposition was dis- 
eriminatory and contravened his right under art. 14 of the Constitution. The 
appellant had furnished no details to show that the tax was imposed in an 
arbitrary manner. It is in this context that their Lordships observed that 
the appellant, if he was to succeed on this plea under art. 14, ‘‘had to adduce 
facts and figures, firstly, as to the size of the five markets on which the tax 
was levied in the relevant years and secondly, as to the relative importance of 
these markets.’’ 

We do not think that in making the above observations the Supreme Court 
intended to lay down any rule of general application. The type of proof 
which is required from a party in any case depends on the circumstances of 
that case. It is, moreover, well established that the Court is entitled to take 
judicial notice of facts which are of general knowledge. In the present case 
we have taken judicial notice of three such facts. We have taken judicial 
notice of the fact that land values differ very materially in different towns in 
‘which municipalities are established under the Boroughs Act. We have taken 
judicial notice of the fact that different types of mills and factories require 
dfferent types of buildings, and that their relative values do not vary accord- 
ing to their floor area. We have also taken judicial notice of the fact that 
the buildings of mills and factories are of different age, that some mills and 
factories are new and some are old, and that the value of a building decreases 
with its age. These facts are enough by themselves to show that the im- 
pugned provisions are ex facie discriminatory. Matters of which judicial 
notice may be taken by Courts have been thus described in the American Juris- 
prudence, Vol. 20, Art. 18: 

“18, Mattere of Common Knowledges, The matter of which a court will take judicial 
notice must be a subject of common and general knowledge, In other words, judicial know- 
ledge of facta is measured by general knowledge of the same facts, A fact is said to be generally 
recognized or known when its existence or operation is accepted by the public without quali- 
fication or contention. The test is whether sufficient notoriety attaches to the fact involved as 
to make it proper to assume its existence without proof, The fact that a belief is not universal, 
however, is not controlling, for there is scarcely any belief that is accepted by everyone, Those 
matters familiarly known to the majority of mankind or to those persons familiar with the 
particular matter in question are properly within the concept of judicial notice. Judicial 
knowledge is continually extended to keep pace with the advance of art, science, and general 
knowledge.” 

In the same volume of American Jurisprudence it has been pointed out in 
art. 121 that Courts may take judicial notice of changes in land values. The 


14 [1965] A.LR, 5.0, 1561. 
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Supreme Court of the United States observed in Borden’s Farm Products Co. 
v. B RU (p. 288): 


. The primiple that the State has a broad discretion in olassification, in the exercise of 
ita power of regulation, is constantly recognized by this Court, Still, the statute may show on 
ita face that the classification in arbitrary,” 

Moreover, in their judgment in Lokmanya Mills v. Barsi Borough Munici- 
pality, which was one of the two decisions sought to be nullified by the im- 
pugned Act, the Supreme Court observed (p. 1360): 


“By prescribing valuation computed on the area of the factory building, the Munici- 
pality notonly fixed arbitrarily the annual letting value which bore no relation to the rental which 
G tenant may reasonably pay, but rendered the statutory right of the tax-payer to challenge 
the valuation illusory.” (Italics supplied), 

The observation of their Lordships that the rate imposed by the municipality 
on the basis of floor area was arbitrary and that it bore no relation to the 
rental value of buildings was obviously based on facts of which their Lord- 
ships had taken judicial notice. We have followed the same course in the pre- 
rent case. 

[His Lordship, after referring to points not material to this report, continued.] 


We will now turn to the second ground advanced by Mr. Sorabjee in sup- 
port of his contention that the impugned provision were discriminatory and 
violative of art. 14. He argued that there was no justification for classifying 
the owners of mills and factories into a separate category from the owners of 
other buildings and for having their lands and buildings assessed at a uniform 
rate based on floor area. The purpose of this classification was not to 
subject the buildings and lands of mills and factories to a higher property tax. 
This was specifically conceded in the affidavits filed on behalf of the Barsi 
Municipality. Mr. Porus Mehta pointed out that the powers of the Legislature 
in matters of taxation are known to be very comprehensive, that it is within 
the competence of the Legislature to lay down different modes of assessment 
for different properties, and that no objection on the ground of discrimination 
can be validly taken if the Legislature did so. But the objection taken by the 
owners of factories and mills before us is not merely that their buildings and 
lands were subjected to a different mode of assessment; they object that the 
mode of assessment prescribed for their properties is arbitrary and has no rela- 
tion to the value of the properties, In this form the argument appears to be 
very similar to the one which we have already dealt with, but is essentially 
different. The owners of mills and factories have two separate objections to 
the imposition of the arbitrary mode of assessment—(1) that the imposition 
ereates inequality as between different owners of mills and factories and 
(2) that it creates inequality between the owners of mills and factories on the 
one hand and the owners of ‘other buildings and lands on the other. The 
first objection implies that the discrimination is the result of lack of classifica- 
tion, and the second objection implies that the discrimination is the result of 
unreasonable classification. 

Mr. Porus Mehta argued in this connection that the buildings required for 
mills and factories are of a different type than buildings required for other 
, purposes and that there is, therefore, a reasonable basis for putting the build- 

‘ings and lands of mills and factories is a separate class. Although some of 

| the buildings required by mills and factories such as office premises, residen- 
| tial premises, godowns, canteens, rationing shops, ete. are similar to the build- 
ings of other owners, it may be that there are intelligible differentia for 
‘elassifying the buildings and lands of mills and factories into a separate cate- 
gory. There is, however, no rational connection between the basis on which 
-such buildings and lands are put in a separate class and the arbitrary mode 
which is allowed to be adopted for their assessment. 

In the affidavits in reply to the writ petitions filed on behalf of the Barsi 


15 (1934)}293 U.S, 104, 79 L. ed. 281. 
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Municipality three reasons were given to justify the assessment of the build- 
ings and lands of mills and factories on the basis of their floor area. It was 
claimed, firstly, that little or no depreciation takes place in the properties 
of mills and factories as compared with other properties. This averment was 
the result of some misunderstanding of what is meant by depreciation, and 
Mr. Porus Mehta did not rely on this ground for justifying the mode of assess- 
ment adopted in the case of mills and factories. The second reason advanced 
in the affidavit was that the annual letting value of the properties of mills and 
factories does not change from time to time, whereas the annual letting value 
of other properties is liable to change. This statement also has no foundation 
in fact and was not relied upon by Mr. Porus Mehta. The third reason was 
that: 

“The properties of Mills and Factories are never let or intended to be let and, therefore, 

it is very difficult or almost impossible for the Municipality to get the usual data for determining 
what a ‘hypothetical tenant’ would pay in respect of the said properties,” 
Reliance was placed by Mr. Porus Mehta on this averment in the course of 
his arguments. The petitioners denied that the properties of mills and fac- 
tories are never let or intended to be let, and Mr. Sorabjee drew our atten- 
tion to the fact that the buildings and lands of the mills have actually been 
let out in two of the three first appeals which are before us. But since this 
is a contested question of fact, we will assume in favour of the Municipality 
and the State Government that the properties of mills and factories are not 
usually let out and that it is very difficult to determine what a hypothetical 
tenant would pay for these properties. It seems clear, however, that the 
alleged difficulty in assessing the annual letting value on the basis of what a 
Lypothetical tenant would pay cannot possibly provide a rational basis for the 
imposition of an arbitrary mode oi assessment on the buildings and lands of 
mills and factories. Many properties within municipal areas are never let 
out, and it is well known that if the letting value of a property cannot be 
assessed by ascertaining what a hypothetical tenant would pay, it can always 
be assessed on the basis of its capital value. In Ryde on Rating, Eleventh 
edn., p. 433, the following statement occurs: 

“Where property is of a kind that is rarely let from year to year, recourse is sometimes 
had to interest on capital value, or on the actual cost, of land and buildings, as a guide to the 
ascertainment of annual value,” 

The following observations from the judgment of the majority of the Supreme 
Court in Gordhandas v. The Municipal Commr.'® are also relevant in this 
connection (p. 1746) : 

“The methods in use for the purpose of arriving at rateable value were generally three 
Where the land or building was actually let, the valuation was based on the rent at which it was 
let, Where, however, the land or building was not let, two methods were evolved for the 
purpose of finding out the rateable value. The first was to assume a hypothetical tenancy 


(such as where the samo person is the owner and occupier) and find out the rent at which the ` 


premises would be let, The second was based on the capital value of the premises, But the 
tax was not levied on the capital value itself: the capital value was determined on the structural 
value of the building to be assessed by what was known to be contractor’s method or contractor’s 
test in addition to the market value of the land.” 

We have not referred to these observations for the purpose of showing that 
the Legislature could have prescribed a better mode for assessing the buildings 
and lands of mills and factories. These observations emphasise that there was 
no rational connection between the classification of the buildings and lands of 
mills and factories into a separate category and the arbitrary mode which was 
allowed by the Legislature to be adopted in assessing them for the levy of a 
property tax. 


That there is no rational connection between the adoption of an arbitrary i 


mode of assessment in the case of mills and factories and the alleged difficulty 
16 [1983] A.I.R. 8,0, 1742. 
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of ascertaining what a hypothetical tenant would pay for them is demonstrated 
by a number of other facts and circumstances. The very municipalities which 
adopted the floor area basis in and after 1947 used to assess till that year the 
buildings and lands of mills and factories in the normal way, i.e. by ascertain- 
ing their letting value as in the case of other buildings and lands. Even after 
1947 most of the municipalities governed by the Boroughs Act continued to 
assess the buildings and lands of mills and factories in the same manner as 
other buildings and lands. Moreover the Boroughs Act has been replaced by 
the Maharashtra Municipalities Act (Act XL of 1965) with effect from June 
15, 1966, and the buildings and lands of mills and factories will be assessed 
in the normal way under the provisions of that Act by all municipalities, in- 
cluding the municipalities of Barsi and Jalgaon and the other Municipalities 
mentioned in the schedule to the impugned Act. We must accordingly hold 
that the basis on which the buildings and lands of mills and factories were 
put in a separate class had no nexus with the arbitrary mode of assessing 
their value which was adopted by the municipalities and which was allowed to 
be adopted by the impugned provisions. 

A reference may next be made to the precedents which were cited by 
Mr. Porus Mehta on this part of the case. In Carmichael v. Southern Coal & 
Coke Co.,17 the Federal Supreme Court upheld the validity of a State Act 
which imposed a tax on employers for contribution to an Unemployment Com- 
pensation Fund. The Act was claimed to be discriminatory on such grounds 
that it exempted from taxation employers of less than 8 workers and that it 
exempted employers of agricultural labourers, domestic servants, seamen ete. 
It was in this context that the Supreme Court observed that the due process 
and equal protection clauses of the 14th Amendment did not impose upon a 
State any rigid rule of equality of taxation and that inequalities-which result 
from the singling out of one particular class for taxation or exemption in- 
fringe no constitutional limitation. That principle has clearly no applica- 
tion to the present case. In Madden v. Kentucky,’® a State Act was chal- 
longed on the ground of discrimination because it imposed on its citizen an 
annual tax on deposits in Banks outside the State at much higher rate than on 
deposits in Banks located within the State. In repelling the contention, the 
Supreme Court pointed ont that there was a nexus between the classification 
of deposits outside the State and the higher taxation to which they were sub- 
jected. Mr. Porus Mehta relied on the observation of the Court in its judg- 
ment that the 14th Amendment was not intended to compel the State to adopt 
an ‘iron rule’ of equal taxation. This observation has no application to the 
present case, because the grievance of the petitioners before us is that the 
impugned. Act allows their properties to be assessed on arbitrary basis.and not 
that it enables the municipalities to subject their properties to higher taxation. In 
Nashville, O. & St. Railway v. Browning'® the facts were somewhat complicat- 
ed but the objection in essence was to a higher taxation of the properties of 
public service corporations, including railways, as compared to other properties. 
In rejecting the objection the Supreme Court made the following observations 
on which Mr. Porus Mehta relied (p. 1257) : 


“That the states may classify property for taxation; may set up different modes of assess- 
ment, valuation and collection; may tax some kinds of property at higher rates than others; 
and in mating all these differentiations may treat railroads and ' ther utilities with that eeparate- 
ness which their distinctive characteristics and functions in society make appropriate—theso 
are among the common-places of taxation and.of constitutional law.” 


These observations also have little bearing on the question before us, for they 
do not justify the classification of some property owners into a separate cate- 
gory for the purpose of subjecting their properties to a wholly arbitrary mode 
of assessment. 

17 (1937) 301 U.S. 495, 81 L.ed. 1245. 19 (1940) 310 U.3, 382, 84 L.ed. 1264, 

18 (1940) 309 U.S. 83, 84 L.ed. 590. 
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We are accordingly of the view that the impugned provisions are discrimi- 
natory.on both the grounds urged by Mr. Sorabjee and that they contravene 
art. 14 of the Constitution and are invalid and inoperative. 

- [His Lordship after considering some other points not material to this report, 
proceeded]. 

For reasons given above, we hold that the following provisions of the im- 
pugned Act violate art. 14 of the Constitution and are invalid and inoperative: 

Section 3(b) in so far as it adds item (ui) to the Explanation to s. 75 
of the Boroughs Act; s. 4(7) and s. 4(2) in so far as they refer to and validate 
the levy and collection of a house tax on the basis of a uniform rate on the 
floor area; and s. 5 in so far as it authorises the recovery of such a tax. 

We find that these provisions are severable from the rest of the impugned 
Act and the invalidity of these provisions does not affect the validity of the 
remaining Act. 

- [The rest of the judgment is not material to this report]. 


[NAGPUR BENCH] 


Before Mr, Justices Abhyankar and Mr. Justice Palekar, 


MAHARASHTRA STATE ELECTRICITY BOARD ENGINEERS’ 
ASSOCIATION, NAGPUR v. MAHARASHTRA STATE 

‘ ELECTRICITY BOARD.® 

Constitution of India, Aris. 12,16—Maharashira State Electricity Board Classification and Recrutt- 
ment Regulations, 1961. Regulations 8, 21, 23—EHleotricity Supply Act (LIV of 1948)— 
Whether M.S.E. Board “State” within art. 12—Posts under Board required to be filled 
advertised—Advertisement not indicating relaxation of condition of minimum qualification 
or experience— Whether in absenos of such indication Board competent to relax such condition 
in case of candidates directly reoruited. 

"The Maharashtra State Electricity Board is “State” within the meaning of art. 12 of the 
‘Constitution of India, and is bound by the provisions of Part ILL of the Constitution and 
its actions can be subject to judicial review if challenged as violative of any fundamental 
rights guaranteed by the Constitution, 

Where a statute authorises a person or a body corporate to exercise a statutory power 
to issue orders and to exercise at least some of the governmental functions such as eminent 
domain or a right of entry or to make rules which are required to be obeyed, such an autho- 
rity ia “the other authority” within the meaning of art, 12 of the Constitution and must 
be held to answer the description of the word “State” within the meaning of that Article, 

. Mohan Lal v. State, Nambooripad v. C. D. Board*, R. Sarangapani v. Madras Port 

"Prust, K. S. Ramamurthy v. Ohtef Commr., Pondicherry‘, Luoy V. Adame‘ and Floride v. 
Board of OControl*, referred to. 

Under Regulation 8 of the Maharashtra State’ Electricity Board Classification and Recruit- 
.ment Regulations, 1961, the only authority to effect modifications in the minimum quali- 

- floations prescribed for the post is the Board itself, The Board, therefore, could in a given 
case call for applications stating that ordinarily the qualifications should be those as are 
mentioned in Schedule A but clearly indicating in the advertisement itself that the Board 
reserves to itself the power in suitable cases on recommendation of the- Selection Com: 

- : mittee to relax or condone the conditions regarding qualifications or experience-in exce- 

42+ ‘ptional cases: ‘But so long as the advertisement does not give any such indication that 

the Board itself would relax the condition of minimum qualification or experience, it is not 
` permissible-for the appointing authority to coridone or relax any of thé conditiéns to the 
detriment of equal ‘opportunity being made available to other candidates whose cases for 
similar condonation or relaxation could not be considered by the Selection Committee f for 


"Decided, April 19, 1967, ei Civil 3 [1961] A.LR, Mad. 284, 
Application No, 548 of 1966. . .. i 4 . [1963] A.I.R. 8.C. 1464, x 

å [1966] A.LR. Raj: 1- t 5 Niobe, 350 U.S. 1, 100 L. edn. 3. 

2 [1956] A.I.R. T.C. 19. 6 (1956) 350 US. 413, 100 L. edn. 486, 
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want of proper advertising. Therefore, the power of the Board under Regulation 8 has to 
be exercised before the advertisement is issued, If the Board considers that it is advisable 
to relax the rigidity of minimum requirements regarding qualification and experience in 
respect of a particular post, that decision cannot be taken subsequently to the prejudice of 
the rights of candidates who are shyed away or kept from making even an application when 
the advertisement speaks of minimum requirements from a candidate for a particular post, 


Tse facts are stated in the judgment. 


C. 8. Dharmadhikari, M. N. Phadke, M. W. Puranik and V. M. Golvalkar, 
for the petitioners. 

S. M. Hajarnavis, Additional Government Pleader, for respondent No. 1. 

B. A. Masodkar, for respondent No. 2. 


, ÀBHYANKAR J, By this petition under arts. 226 and 227 of the Constitu- 
tion the petitioners pray that the order dated May 11, 1966, appointing res- 
pondent No. 2 Shri S. S. Ghisad, as an Executive Engineer, be quashed, and 
that respondent No. 2 be restrained from acting as Executive Engineer of res- 
pondent No. 1. Petitioner No. 1 is an association of Engineers employed by 
respondent No. 1 i. the Maharashtra State Electricity Board. Petitioners 
Nos. 2 and 3 are employees of the Maharashtra State Electricity Board and 
also members of the Association. Respondent No. 1, the Maharashtra State 
Electricity Board, is a statutory corporation constituted under the Electricity 
(Supply) Act, 1948 (Central Act No. 54 of 1948). Respondent No, 1 issued an 
advertisement in newspapers, inviting applications for the post of Executive 
Engineers (E and M) in the Board. Annexure A to the petition is a copy of 
that advertisement. The advertisement was in respect of several posts to be 
filed including that of Executive Engineers (E and M). Applications were 
to be made on or before December 10, 1965. In the advertisement calling appli- 
cations for the post of Executive Engineers, the qualifications and the require- 
ments of experience as well as conditions of age limit have been given. For 
the post of Executive Engineer, E and M, the following conditions and require- 
ments of the candidates were advertised: 


Sr. Name of the Age 





No. post and pay Qualification Experience limit, 
scale 
Executive Experience in Electrical Engin- 
1, Engineer Degree in Electrical or eering for 7 years out of which 40 years 
(E. & M) Mechanical Engineering 3 years should have been in a i 
Rs. 500-50- of an Indian or Foreign position of responsibility con- 
800-EB- University or its equi- nected with :— 
50-1100 valent, i, Design, erection and mainten- 
ance of transmission and distri- 
bution systems, 


or 

ii, Design, construction and/or oper- 
ation and maintenance of Hydro 
or Thermal Station. 

or 

iii, Commercial activities like load 
survey, tariff calculations, Power 
Sales and development eto, 


Petitioner No. 2 Shri R. C. Gupta has been serving with respondent No. 1 
Board since about 7 years as a Deputy Executive Engineer, Testing Division. 
Petitioner No. 3 Shri S. P. Shinde, who is a graduate in Engineering (Electri- 
cal) from Usmania University, was appointed as a Junior Engineer with the 
Board in 1961 and has since been promoted and was serving as an Assistant 


676 THE BOMBAY LAW REPORTER. [Vou, LXIX. 


Engineer when the advertisement was issued. Petitioner No. 2 Shri R. C. 
Gupta had made an application for being considered for the post of Executive 
Engineer advertised by the Board; apparently, he sent his application through 
his superior officers as he-wag already serving in the department with res- 
pondent No. 1.Board. Petitioner No. 2 was not called for interview, nor was 
any, intimation given to him about his application. Petitioner No. 3 Shri 
Shinde did not apply at all, but according to Shri Shinde he did not make 
any application for the post as he had only 5 years’ experience to his credit, 
whereas the minimum period of: experience as per advertisement was not less 
than 7 years. He has also alleged that in view of the specific regulations by 
which the recruitment is governed, he did not consider himself eligible to make 
the application because of the condition of minimum experience. 

It appears that respondent No. 2 Shri Ghisad received an appointment order 
some time in May 1966, appointing him as an Executive Engineer on’ proba- 
tion, for a period of two years. The actual order issued under the signature 
of the Secretary of the Board is Annexure C to the petition. Now, the 
grievance of the petitioners is that respondent No. 2 has been appointed to one 
of the posts of Executive Engineers in pursuance of the advertisement calling 
applications issued by respondent No. 1 Board, in vidlation of the terms and 
conditions of the appointment as advertised, and that petitioners Nos. 2 and 
3 and other members of ‘the’ petitioner No. 1 ‘Association, who were otherwise 
eligible for being considered for appointment if the condition of minimum 
experience of 7 years was to be relaxed, have been in any case denied a fair, 
equal and reasonable opportunity of competing for these publie posts. In 
other words, the fundamental right of petitioners Nos. 2 and 8 and other 
members of the Association who were eligible otherwise has been infringed by 
the manner in which respondent No. 1 Board had appointed respondent No. 2 
in this case. i a 

Separate returns have been filed on behalf of respondent No. 1 and respond- 
ent No. 2. Respondent No. 1 resists the petition on several grounds. Accord- 
ing to it, the petition under art. 227 is not tenable because the order of 
appointment is not a judicial or a quasi-judicial order. But this objection is 
no longer tenable as the petition is also under art. 226 of the Constitution. 
Respondent No. 1 also disputes the right of petitioner No. 1 which is an Asso- 
ciation, to file the petition as it is not a juristic person. As regards the grievance 
of petitioner No. 2, the case of respondent No: 1 is that there was no bar to 
either of the petitioners Nos. 2 and 8 making an application. According to 
the regulations for filling of posts, framed by the Board, out of 4 posts 3 posts 
are reserved for departmental candidates and though the 4th vacancy is to be 
filled by direct recruitment, in the case of a post of Executive Engineer the 
departmental candidates are also eligible to make application for the 4th post. 
But in case of departmental candidates their applications are to be forwarded 
by their superiors because the Board could not otherwise have any data or 
record in respect of these candidates, and it is for the superior officers of the 
departmental candidates to speak about the calibre, work, initiative etc. of the 
departmental candidates while forwarding their applications. The applica- 
tions of the departmental candidates could be forwarded for being considered 
for appointment to’ higher posts if the superior officer found that they are 
suitable and deserving. Even if the departmental candidate did not have the 
requisite experience or qualification for the post, these deserving departmental 
candidates, who had a chance or whose applications could be considered by the 
Selection Committee, have not been shut out from consideration by the Selec- 
tion Committee. Their specific case is that-the application of petitioner’ No. 2 
was forwarded by. the superior officer but without any recommendation, and so 
the appointing authority did not think him suitable. As regards -petitioner 
No. 8, the case of the Board is that he was not prevented from making an 
application as he was aware of the regulations and the recruitment rules. In 
fact, respondent No. 1 has stated that there was no specific bar either in the 
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regulations or in the rules for candidates whd had less experience to apply 
for the posts. As petitioner No. 3 did not apply at all, he could have no griev- 
ance and the petition at his instance is, therefore, not tenable. As regards 
the actual selection of respondent No. 2 and the appointment made by the 
Board, it is alleged that he was a very superior candidate having had a bril, 
liant career and having secured First Division at all examinations and having 
secured 73 per cent. marks in the B.E. (Honours) Electrical Engineering 
Examination in the First Class. So far as experience of respondent No. 2 was 
concerned, he was promoted in the organisation in which he was employed 
within a short period of service of three years, and the charge he held in the 
company of repute was taken into consideration by the Selection Committee. 
So far as the satisfaction of the condition regarding experience is concerned, 
the Selection Committee had a right to select a candidate on relaxing the con- 
dition required by respondent No. 1 Board, and having exercised their dis- 
cretion in recommending relaxation of the condition of experience, there ‘was 
no infringement of any regulation or right as claimed by any of the petitioners. 

Respondent No. 2 has characterised the petition as mala fide. According to 
him, all the petitioners knew the regulations by which the recruitment is gov- 
erned, and in particular, Regulation 21 under which the Selection Committee 
has been empowered to relax the condition in suitable cases. As petitioners 
Nos. 2 and 3 are governed by these regulations, they cannot make a complaint 
when the appointment is made in pursuance of the powers given to the various 
authorities by the regulations for recruitment, in order to help the Board. In 
the ‘alternative, respondent No. 2 has urged that there is no question of dis- 
crimination or denial of equal opportunity to petitioners Nos. 2 and 8, or any 
other member of petitioner No. 1 Association, inasmuch as under the. recruit- 
ment rules there are two well defined categories from which candidates are 
selected. Candidates like petitioners Nos. 2 and 3, who are already in the 
employment of the Board, form a distinct and separate class from other candi- 
dates who are not employees of the Board and who are not governed by the 
regulations of the Board. It is urged that the very fact that petitioners Nos. 
2 and 3 are employees of the Board and form a different class shows that in 
the matter of filling of posts even by direct recruitment they cannot make any 
grievance against the Selection Committee in the matter of exercise of their 
right of relaxing the condition or any qualification in the case of any outside 
candidate. So far as departmental candidates are concerned, their applica- 
tions are required to be routed through superior officers and provision has been 
made by instructions for departmental officers to make recommendations in 
respect of deserving departmental candidates to condone or relax conditions in 
the matter of qualifications or experience. Thus, the power of relaxation 
having been vested in the Selection Committee in the regulation itself by which 
the recruitment is governed, the petitioners could make no grievance if this 
power is utilised in a proper case like that of respondent No. 2. Petitioners 
Nos. 2 and 3 and respondent No. 2 are not of the same class.as they come from 
two separate and distinct categories of candidates, and therefore, there is no 
denial of equality of opportunity in filling this post inter se between depart- 
mental candidates. There can be no complaint of discrimination. It is fur- 
ther urged that the petitioners cannot claim any fundamental right when res- 
pondent No. 1 recruits its employees and art. 16 will be applicable only to 
those eases where the recruitment is at the instance of ‘‘State’’ as defined in 
art. 12 of the Constitution. According to the respondents, the Maharashtra 
State Electricity Board, though a statutory authority, does not come within the 
definition of ‘‘State’’ under art. 12 of the Constitution and no question of 
infringement of fundamental right, therefore, arises. 


It is first necessary to consider whether the Maharashtra State Electricity 
Board, which is a statutory corporation, would answer the definition of the 
word ‘‘State’’ defined in art. 12 of the Constitution, for interpretation of 
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Part III of the Constitution. Article 12 says: 


“In this part, unless the context otherwise requires, ‘the State’ includes the Government 
and Parliament of India and the Government and Legislature of each of the States and all the 


local and other authorities within the territory of India or under the control of the Government 
of India,” 


According to the petitioners, respondent No. 1 is ‘‘other authority” within 
the territory of India and, therefore, fully answers the description of ‘‘State’’ 
within the meaning of art. 12 of the Constitution. To examine this conten- 
tion it will be useful to see how the Board is constituted and what are its 
powers under the statute under which it takes its birth. Under s. 5 of the Elec- 
tricity Supply Act, 1948, the State Government is under a duty bound to con- 
stitute by a notification in the Official Gazette the State Electricity Board, and 
the Board is to consist of not less than three and not more than seven mem- 
bers. After providing for the term of office and conditions for appointment of 
members, the State Government is empowered to suspend from office or remove 
from office any member of the Board for specified reasons. The Board under 
s. 12 shall be a body corporate, having perpetual succession and a common 
seal, with power to acquire and hold property, both movable and immovable, 
and can sue and be sued in its name. Chapter IV deals with powers and 
duties of the State Electricity Board and among its other duties s. 18 makes 
it a specific duty of the Board, with the general duty of promoting the co- 
ordinated development of the generation, supply and distribution of electricity 
within the State in the most efficient and economical manner. In order to 
perform this duty, some specific powers are vested in the Board. For example, 
under s. 36 the Board may at any time declare to a licensee owning a generat- 
ing station within an area for which a scheme is in force that the station shall 
be permanently closed down. . Again under s. 37, the power of compulsory 
purchase by the Board of main transmission lines belonging to the licensee 
under stated conditions has been invested with the Board. Again under s. 41, 
where the Board considers it necessary to use for any of its purposes any 
transmission lines or main transmission lines of a licensee, the Board has been 
given the power to use such lines to the extent to which the capacity thereof 
is surplus to the requirements of the licensee. Under s. 45, if a licensee fails 
to close down his generating station pursuant to the declaration under s. 36, 
the Board may authorise any of its officers to enter upon the premises of such 
station and shut down the station or the plant or works. Section 60 is indi- 
cative of the nature of the functions and responsibilities undertaken by the 
Board under that section in respect of debts and obligations incurred, of all 
contracts entered into and all matters and things engaged to be done by, with 
or for the State Government for any of the purposes of the Act before the 
first constitution of the Board shall be deemed to have been done, entered in- 
to or engaged to be done by, with or for the Board, and all suits or other legal 
proceedings instituted by or against the State Government may be continued 
or instituted by or against the Board. In other words, so far as the function 
of production, supply and distribution of electrical energy is concerned, when- 
ever that was done by the Government may now be done by the Board as the 
statutory duty of the Board. Under s. 61 the Board is required to submit to 
the State Government a statement in the prescribed form of the estimated 
vapital and revenue receipts and expenditure for the ensuing year. On re- 
ceipt of this statement, it is to be laid before the house of the State Legis- 
lature; the statement is open to the discussion in the house and the Board is 
required to take into consideration any comments made on the stated state- 
ment in the State Legislature. Thus, the control of the representatives of the 
people in the form of criticism and suggestions as to the manner in which the 
Board functions is ensured by this provision. The borrowing power of the 
Board is being made subject to the previous sanction of the State Govern- 
ment and the State Government is empowered to guarantee the loans that may 
be raised by the Board. The distribution of the Revenues of the Board are 
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also controlled by the. statute according to the. provisions. of s. 67, and the 
accounts and audit of the Board are to be carried out.in -the manner pre- 
scribed, by the State Government in consultation with the Controller and 
Auditor General of India. Under s. 74 any officer of the Board has the power 
of entry for the purpose of lawfully using any transmission lines or main 
transmission lines: The Board is required to be guided in discharge of-its fune- 
tions by such directions on questions of policy being given to it by the State 
Government. The regulations made by the Board under cls. (a) and (b) of 
8: 79 are subject to previous approval of the State Government. The members 
of the Board and servants are constituted public servants under s. 81 and a 
statutory protection is given to the acts of such servants of the Board done in 
good faith and they are immune from suit, prosecution or legal proceedings. 
Detailed provisions have been made in the Sixth Schedule of the Act regard- 
ing the financial position and the management of the Board’s finance. It is 
thus clear that the statutory authority created under the Electricity Supply 
Act, namely, the Board, has been invested with certain public functions and 
has to discharge them as public authority in the matters connected with. the 
generation and supply of electricity. Certain powers of remission of delay are 
also invested with the Board in discharge of its functions. 

According to the respondents, however, the Electricity Supply Board con- 
stituted under the Electricity Supply Act is not covered by the definition of 
“State” under art. 12 of the Constitution because it does not discharge any 
of its sovereign functions. The test that the respondents would apply in order 
that an authority may be considered as ‘‘State’’ within the meaning of art. 12 
is whether it discharges any of the sovereign functions of the State. The res- 
pondents have invited our attention to the following decisions in support of 
their contention: Krishan Gopal v. Punjab University,’ University of Madras 
v. Shantha Bai,2 Surendra Kumar v. Cen. Board of Sec. Education, Hina 
Ghosh v. State of West Bengal+ and Devadas v. Karnatak Engineering 
College.® In this connection reference was also invited to the observations on 
page 326 of Maxwell’s Interpretation of Statutes, 11th edn. and of Craie’s at 
page 178. In our opinion, the contentions raised on behalf of the respondents 
are not well founded. In the Punjab case, the’ question was whether the 
Punjab University constituted under the Universities Act, was a ‘‘State’’ with- 
in the meaning of art. 12 of the Constitution. The Division Bench apparently 
followed the reasoning in the Madras case in University of Madras v. Shantha 
Bai and also a decision of the Calcutta High Court in Ena Ghosh v. State 
of West Bengal. Apparently the Division Bench accepted the observation of 
Narayana Pai J. in Devadas v. Karnatak Engineering College to the effect 
that the term ‘‘State’’ was an abstract political conception and it could act 
only through the agencies or instrumentalities through which it exerted its 
political power on those whom it governed or ruled. There the question was 
under art. 14 of the Constitution and therefore it was further observed that 
art: 14 necessarily sought to control State action or the action of the State 
through its agencies or instrumentalities. Now the Madras decision purports 
to interpret the connotation of the word ‘‘State’’ in art. 12 by reference to 
eertain decisions of the. American Supreme Court. Making a pointed refer- 
ence to these decisions in America, regarding universities, the Division Bench 
observed as follows (p. 69): i ; 

“The question has also been considered in America with special reference to Universities. 
Where the University is maintained by the State any regulation or law made by the University 
which is repugnant to the 14th Amendment has been held to be unconstitutional and appropriate 
writs have been issued. ... But where the University is not one maintained by the State, their 
regulations are not opeh to attack under the 14th'Amendmerit because such a University cannot 
be considered to.be a Btate.” ` ; a 

1 [1966] ALR. Punj. 34. 4 [1962] A.I.R, Cal. 430. . 

2 [1954] AIR. Mad. 67. 5 [1964] ALR , Mys. 6. > 

3 [1957] A.LR. Raj. 206. ree oF 
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Then in para. 7 the Division Bench observed as follows: 

“It will be abundantly clear from the provisions enacted in part 3, that the Indian Con- 
stitution has also recognised the distinction between State-maintained institutions and State- 
aided institutions, Thus, while Art,28(1) enacts that no religious instruction shall be provided 
in any educational institution wholly maintained out of State funds, Art, 28(3) provides that 
religious instruction might be given in educational institutions recognised by the State or re- 
ceiving aid out of State funds, but that no person should be compelled to take part in such in- 
structions, Article 29(2) also recognises that educational institutions might be either State- 
maintained or State-aided. Adopting therefore the principles laid down in the American 
authorities, it must be held that educational institutions will be within the purview of Art. 16(1), 
only if they are State-maintained and not otherwise; and that the regulations of the University 
of Madras, which is State-aided and not State-maintained are not within the prohibition enacted 
in Art, 16(1).” 

_Now, whatever be the relevancy of the State-maintained as opposed to State- 
aided educational institutions, in considering whether universities or educa- 
tional institutions erected as a result of statutory provisions, are immune from 
the requirements of art. 14 of the Constitution, we fail to see how that con- 
sideration is relevant in the present context. We may also mention that Shri 
Basu, the learned commentator on the Constitution of India, has observed at 
p. 141, Vol. I, of 5th edn. of his treatise, that the distinction made in the 
specific provisions of arts. 28 and 29 cannot be imported to interpret the general 
provisions of arts. 12 and 15(/). According to the learned author, the test 
for the application of art. 12 is whether the authority has the power to make 
‘laws’ as defined in art. 13, or the power to administer such laws. It is further 
observed that where a body exercises power conferred by a statute, it is obvi- 
ous that it is exercising governmental power in its ordinary sense; there is 
the authority of the State behind its acts (assuming that the acts are held 
intra vires). ‘Then the learned author refers to the Board of Trustees con- 
stituted by a statute in the United States, being taken as agents of the State. 
The learned author has also referred to later decisions of the Americal Supreme 
Court in Lucy v. Adams® and Florida v. Board of Control,’ where the Ameri- 
can Supreme Court has held that the 14th Amendment is applicable-to aided 
Universities if they are vested with statutory powers. 

We would prefer to take the view that where a statute authorises a person 
or a body corporate to exercise a-statutory power to issue orders and to exer- 
cise at least some of the governmental functions such as eminent domain or a 
Tight of entry or to make rules which are required to be obeyed, such an 
authority is ‘the other authority’ within the meaning of art. 12 of the Con- 
stitution and must be held to answer the description of the word ‘‘State’’ 
within the meaning of that article. The Rajasthan High Court in dealing with 
a similar question in the matter of Rajasthan State Electricity Board has taken 
the view that the Rajasthan Board was the ‘‘other authority’ and therefore 
the State within the meaning of art. 12 of the Constitution. (see Mohan Lal v. 
State.®) Similar statutory authorities have been held to be ‘other authorities’ 
within the meaning of art. 12, such as Cochin Devuswom Board in Namboori- 
pad v. C. D. Board® and Port Trust Board constituted under the Madras Port 
Trust Act in E. Sarangapant v. Madras Port Trust.1° These decisions indi- 
cate the principle to be applied in such cases. Their Lordships of the Supreme 
Court have also indicated in a recent case the test: that may be applied in de- 
termining whether ‘an’ authority would he ‘‘other authority’’ within the mean- 
ing of art. 12 of the Constitution. 

In E. 8. Ramamurthy.v. Chief Commr., Pondicherry," their Lordships ob- 
served as follows in para. 11: . 

«Art, 12 gives an inclusive definition of the words ‘the State’ and within these words of 
that Article are included (i) the Government and Parliament of India, (il) the Government and 

6 (1955) 850 U.S. 1, 100 L. ed. 3. 9 [1956] ALR. T.C. 19. 


7 (1056) 350 U.S. 413, 100 L, ed, 488, 10 [1961] ALR. Mad, 234. 
8 [1966] ALR. Raj, 1. 11 [1963] A.L.R., S.C, 1464. 
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the legislature of each of the States, and (iii) all local or other authorities, These are the only 
authorities which are included in the words ‘the State’ in Art. 12 for the purpose of Part ITI. 
Then follow the words which qualify the words ‘all local or other authorities’, These local or 
other authorities which are included within the words ‘the State” of Art. 12 are of two kinds, 
namely, (i) those within the territory of India, and (ii) those under the control of the Govern- 
ment of India, There are thus two qualifying clauses to ‘all local or other anthorities’, These 
clauses are, (i) within the territory of India and (ii) under the control of the Government of 
India. . It would in our opinion be grammatically wrong to read thé words ‘under the control 
of the Government of India’ as qualifying the word ‘territory’. From the scheme of Art, 12 it 
is clear that three classes of authorities are meant to be included in the words ‘the State’ there; 
and the third class is of two kinds and the qualifying words which follow ‘all local or other 
suthorities’ define the two types of such local or other authorities as already indicated above. 
Further, all local or other authorities within the territory of India included all authorities within 
the territory of India whether under the control of the Government of India or the Governments 
of various States and even autonomous authorities which may not be under the control of the 
Government ai all,” ett Í 

The portion italicised above would suggest that their Lordships had under 
consideration autonomous authorities which can be created under statutes of 
the State or Central Legislature. If that be the correct interpretation of 
art. 12, it must follow that the category of authorities under the ‘other autho- 
rities’ would include all those authorities which are created under the statute 
cr in general for the discharge of public functions are amenable to the con- 
trol of the State and whose acts are capable of scrutiny by public authority 
' like executive government or the Legislature of the State and which have been 
invested with the power of eminent domain viz. right of entry or enforcing 
shutting out of transmission lines or taking over transmission plant in the in- 
stant case. We are, therefore, satisfied that respondent No. 1 is ‘‘State’’ with- 
in the meaning of art. 12 of the Constitution, and is bound by the provisions 
of Part III of the Constitution and its actions can be subject to judicial re- 
view if challenged as violative of any fundamental rights guaranteed by the 
Constitution, ' 

The next and most important question canvassed before us was whether in 
making appointment of respondent No. 2 the Board has really denied a fair and 
equal opportunity to petitioners Nos. 2 and 3 or other members of: petitioner 
No. 1 Association, in being considered for appointment as an Executive 
Engineer. aee 

In this connection we must first dispose of the contention of respondent No. 2 
that no question of equality of opportunity’ arises so far as petitioners Nos. 2 
and 3 or other departmental candidates are concerned, for they form a class 
by themselves. If this contention of respondent No. 2 were to be accepted, 
then there would be no grievance, it is urged, as the two types of candidates 
are governed by different conditions. That there can be a valid classification 
in making recruitment to public office from different channels need not be a 
matter of serious debate. But the quéstion is whether in the particular case 
the regulations for recruitment to service made by respondent No. 1 Board do 
make such a distinction. Respondent No. 2 argues that there is no similarity 
of circumstances between petitioners Nos. 2 and 3 on the one hand and respon- 
dent No. 2 on the other. In order to understand the implication of this con- 
tention it is necessary to examine in some details the regulations. made by the 
Board to govern the recruitment of its employees. Section 15 of the Electri- 
city Supply Act empowers the Board to appoint a Secretary and such other 
officers and servants as may be required to enable the Board to carry out func- 
tions under the Act, and the appointment of the Secretary shall be subject to 
the approval of the State Government. Under s. 79, ‘cls. (c) and (k), the 
Board is empowered to make regulations not inconsistent with the Act and the 
rules made thereunder, to provide for: . as 

(c) the duties of officers and servants of the Board and their salaries, allowances and other 
conditions of service ; . 
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(k) any other mattor arising out of the Board's fanotions- under the Act for which it is 
necessary or expedient to make regulations. 
Now, regulations have been made by the Board ana they. have been a 
by respondent No. 1 to its return. The regulations are called the Maharashtra 
State Electricity Board Classification and Recruitment Regulations, 1961, and 
the Regulations came into force from October 1, 1961. But the Regulations 
themselves provide under s. 1(#) that if any of these Regulations. come into 
conflict with the provisions of law for the time being in force, the latter shall 
be deemed to be operative. Under Regulation 5, all appointments to posts in 
the service of the Board shall normally be made in accordance with the provi- 
sions of the Regulations, but appointments may be made either by promotion 
of persons holding lower posts in the respective cadre or by direct recruit- 
ment, as the case may be, in the manner specified in Schedule A. Then there 
js a note added to this regulation 5, which-is as follows: 

“Note. Nothing in this Regulation shall be deémed to restrict the authority of the Board 
to adopt other methods or standards of recruitment in such cases as it considers neceasary.” 
Now, Schedule A referred to in regulation 5 divides posts in the service of 
the Board into different categories such as technical posts of various pay 
grades. The post of Executive Engineer, € & M, is at serial No. 5 among the 
technical posts. Its pay-scale is Rs. 500-50-800-HB-50-1,100. The category is 
Executive Engineer E & M, the qualifications are Degree in Electrical or 
Mechanical Engineering of an Indian or Foreign University or its equivalent, 
and the experience required is experience in Electrical Engineering for 7 years 
out of which 3 years should have been in a position of responsibility, connected 
with (i) design, erection and maintenance of transmission and distribution 
system, or (ii) design, construction and/or operation and maintenance of 
hydro or thermal stations, or (iii) commercial activities like load survey, 
tariff calculations, power sale and development ete. Then in column’ 8 it is 
provided: ‘‘By departmental promotion and by direct recruitment subject to 
the condition that every fourth vacancy shall be filled by direct recruitment.’’ 

Regulation 6 provides the age limits, the lower age limit being 20 years and 
the upper age limit 40 years for pay group No. I, in which the post of Exe- 
cutive Engineer is included. Regulation 8 is an important regulation and is 
as follows: 

“Subject to such modifications as the Board may decide, the minimum qualifications and/ 
or experience roquired for the various categories of poste shall be as shown in Schedule A.” . 
Under Regulation 9 it is provided that where no special qualifications in res- 
pect of education are prescribed, it is left to the discretion of the Selection 
Committee concerned to select such persons as appear to it to be suitable for 
the duties that are assigned to the posts or that the candidates if appointed 
are required to perform. Regulation 12 requires that the posts intended to be 
filled by direct recruitment shall be advertised and filled according to the pre- 
seribed procedure. Regulation 19, which is relevant in the context of powers 
claimed for Selection Committee, is as follows: 

“All appointments or promotions to posts in the respective Pay Groups shall be made by 
the competent appointing authorities concerned on the recommendations of the competent 
Selection Committees concerned, subject to such conditions as may be laid down by the Board, 

Provided that, in the case of vacancies of purely temporary nature and of leave vacancies 
where no person recommended by the Selection Committee concerned for inclusion in the wait- 
ing list is available, the competent appointing authority may at ite discretion appoint suitable- 
persons for a period not exceeding six months, subject to the conditions : 

(i) that no candidate who has completed a total service of 6 months shall be reappointed 
or continued unless he is selected by the competent Selection Committee, 

(ii) that the services of such a person appointed on purely temporary basis are discon- 
tinued, no sooner a selected candidate is available. 

Provided further that, in the case of an immediate necessity when no person from the 
Waiting. list is available, a’ purely temporary appointment may be made by the T 
Appointing Authority pending selection by the appropriate Selection Committee,” rang 
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Under regulation 20 the Board is empowered for the purpose of the regulations 
to constitute from time to time different Selection Committees to select and 
recommend candidates for appointments to posts in respective pay-groups under 
the Board. Then follows regulation 21, which is the sheet anchor of the de- 
fence of the respondents, and it is as follows: 

“The Selection Committee may, besides selecting and recommending candidates, also 
recommend in deserving cases grant of higher starting pay, condonation of physical defect 
and/or relaxation of age-limit and educational or other qualifications.” 

Regulation 23 is important inasmuch as it provides that when the posts re- 
quired to be filled by direct recruitment are advertised, departmental candi- 
dates may apply for the same, provided they possess the prescribed qualifica- 
tions and experience. We may now notice one more regulation, No. 36, under 
which, when a post is being filled by departmental promotion, the competent 
authority may relax the academic qualifications if the departmental candidate 
to be appointed is otherwise suitable and qualified by reason of adequate ex- 
perience and/or by having passed the prescribed departmental examination. 

According to respondent No. 2, candidates who are not employees of the 
Board when a post is to be filled by direct recruitment, form a class or cate- 
gory entirely different and distinct from departmental candidates who are en- 
abled to compete when the post is to be filled by direct recruitment. Accord- 
ing to respondent No. 2, regulation 23 which throws open an opportunity to 
the departmental candidates when the posts are required to be filled by direct 
recruitment or advertised, itself postulates that they must possess the required 
qualification and experience. The departmental instructions issued in this con- 
nection, of which a copy has been filed, also require such an application to be 
routed and forwarded through the immediate superiors of the candidates con- 
cerned, and that superior officer has to make an endorsement while forwarding 
the application whether the departmental candidate satisfied the requirements 
and qualifications for the post. We have found it difficult to accept this con- 
tention urged on behalf of respondent No. 2. In this connection it is also 
urged that the departmental candidates like petitioners Nos. 2 and 3, who must 
be fully aware of the regulations governing the recruitment to services under 
the Board, cannot make any grievance if their applications are not consider- 
ed by the Selection Committee, because it is one of the conditions of their 
employment that when the question of considering their applications for posts 
to be filled by direct recruitment or as advertised arises, the regulations do 
not permit the departmental candidate to be considered eligible if the depart- 
mental candidate does not possess the prescribed qualifications and experi- 
ence. In other words, such a construction would be tantamount to saying that 
Regulation 21 does not apply when the candidate to be considered by the 
Selection Committee is a departmental candidate but only applies when the can- 
didate is a non-departmental candidate when the post is to be filled by direct 
recruitment. We are unable to appreciate the justification for such a con- 
struction of Regulations 21 and 23. The return submitted on behalf of the 
Board itself is also destructive of such an argument. In para. 3 of the return 
respondent No. 1 has stated as follows: 

“Tt is submitied that the petitioner No. 2 was recently promoted to a post next below the 
post advertised from a lower post and the petitioner No. 3 himself did not apply in spite of the 
fact that the rules and the official circular No. Estt/III/ Misc/8506, dated 13-4-1962, did not 
prohibit him from applying for the post even though he did not have the qualification and the 
experience prescribed by the rules and mentioned in the advertisement,” 

If that is the interpretation of the employer himself, i.e. respondent No. 1, 
then it is difficult to uphold the contention of respondent No. 2 that even 
though candidates may come from two different channels i.e. departmental can- 
didates and non-departmental candidates when the post is advertised, it is to 
be filled by direct recruitment. It must, therefore, be held that respondent 
No. ‘2 cannot avoid the application of art. 16 of the Constitution, infraction of 
which is complained by the petitioners on the ground that the petitioners 
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form a separate class different and distinct from candidates like respondent 
No. 2 in the matter of appointment by direct recruitment and advertisement. 
Our attention was invited after the arguments were over, to a short note printed 
at Note No..399 in the Supreme Court Notes, at page 390 and 391, in the issue 
of November 15, 1966, Vol. VIII, No.-19: The very: brief description in the 
Note is not of much assistance. Merely ‘because the recruitment to a certain 
post is from different sources, art. 16(/) would not be violated by reason of 
the ratio to be filled by each source not .being equal. That is not the ques- 
tion before us. The question before us is whether for the same post candi- 
dates from different categories are eligible for competition and whether they 
can be treated differently i in the matter of qualifications and experience by the 
relaxations of requirements advertised for the post. 

Thus, the only crucial point that remains to be considered is whether in 
making selection of respondent No. 2 and accepting that recommendation, the 
appointing authority was justified in appointing respondent No. 2 even though 
he failed’ to satisfy one’ of the conditions for appointment as per advertise- 
ment inviting applications. Reliance is heavily placed in this connection on 
regulation 21 of the Recruitment Regulations which we have extracted above. 
If regulation 21 can be considered as repository of an overriding power in the 
Selection Committee to recommend any deserving cases for condonation or re- 
Jaxation of the condition of age limit or educational or other qualifications, 
then it is urged that the Selection Committee, having exercised this power 
which the regulations vested in it, no grievance could be made for having exer- 
cised this power. The first question therefore is whether there is such a power 
in the Selection Committee. 

According to the‘learnéd counsel for the petitioners, regulation 8 invests 
the power of modification of the minimum qualifications or experience required 
for the various categories of posts only in the Board and not in the 
Selection Committee. The qualifications and the period of experience 
in’ respect of each post as given in Schedule A of the Regulations are des- 
cribed as the ‘minimum’ qualifications. It ig meaningless to suggest that this 
minimum can be further reduced -or qualified by some authority other than 
the Board. What regulation 8 does is to-invest the Board which is the supreme 
authority in the matter of employment, with a power to make a modification 
in the minimum ‘qualifiéation in the matter of education or age or experience. 
But we fail to see how such a power can be claimed for the Selection Com- 
mittee as a matter of course. We must notice one more argument which, in 
our opinion, has some substance, urged om behalf of the petitioners. Regula- 
tion 8 seems to make a distinction between the requirements, such as ‘‘quali- 
fications” and ‘‘experience’’. The argument is that under regulation 21 the 
power of relaxation or condonation that is claimed for the Selection Commit- 
tee is only in the matter of qualifications but not of experience. Now, Sche- 
dule A to these Regulations prescribes qualifications for several posts in 
eolumn 5 and the nature and period of experience in column 6 for different 
posts. If it were intended that the Selection Committee should have power 
to relax or condone the requirements with regard to experience as prescribed 
in column 6 in respect of several posts in the Schedule, the regulation ought 
to have so stated explicitly. As the power claimed by the Selection Committee 
is entirely discretionary, it is to be strictly construed, and in the absence of 
any reference to experience as one of the considerations regarding which the 
Selection Committee may condone or relax the requirements of the regulation, 
jt is urged that the Selection Committee has no power to condone the defi- 
ciency of a candidate even if otherwise suitable in the matter of minimum ex- 
perience prescribed by the regulations. It appears the regulation considered 
the qualification of experience as of considerable importance. Under. regula- 
tion 36 with reference to the post to be filled by departmental promotion, the 
competent authority has been empowered to relax academic qualifications if 
the. departmental candidate is otherwise suitable and qualified by reason of 
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adequate experience and has passed the prescribed departmental examination. 
Even in the case of departmental promotion, it is pointed ont that the com- 
petent authority has not been given the power to condone or relax the require- 
ment of minimum experience required for the post. Thus, emphasis being on 
the qualification of minimum experience being satisfied by all candidates, it is 

uot permissible, ag claimed by the respondents, for the Selection Committee, 
even assuming that regulation 21 is applicable, to relax the requirement of 
minimum experience in the case of any candidate for the post which is to be 
filled by direct recruitment. 


But we are not satisfied that regulation 21 can be called in aid by the Selec- 
tion Committee once the Board issues an advertisement prescribing the educa- 
tional qualification and experience required of a candidate for.a particular 
post, which regulation 8 itself prescribes as a minimum condition for candi- 
dature. It is argued that an employer should have an inherent right in case 
of an exceptionally suitable candidate to relax some of the conditions which 
ordinarily govern recruitment for the post. That there may be a need for 
such a power in the employer may not be disputed, but when the recruitment 
is governed by statutory ‘regulations, the regulations themselves must make 
prior provision for such contingencies. If under regulation 8 minimum quali- 
fications and period of experience are fixed in the matter of recruitment to 
any of the posts given in the Schedule, we fail to see how the Selection Com- 
mittee in purported exercise of its power under regulation 21 can ignore the 
eequirement of minimum qualification or experience as given in Schedule A. 
Once regulations are made for regulating the recruitment to the services, both 
the Board and the candidates are bound by the regulations. The Selection 
Committee, which is the creature of the Board, is also bound by the regula- 
tions. We are therefore unable to accept the.suggestion that regulation 21 is 
in- the nature of residuary power in the Selection Committee to relax or con- 
done educational qualification or, as claimed, the condition regarding minimum 
of experience required for the post in the case of a deserving candidate. Re- 
gulation 8 being worded as it is, the only authority to effect modification in 
the minimum qualifications prescribed for the post would be the Board itself. 
The Board, therefore, could in a given case call for applications stating that 
ordinarily the qualifications should be those as are mentioned in Schedule A 
but clearly indicating in the advertisement itself that the Board regerves to 
itself the power in suitable cases on recommendation of the Selection Com- 
mittee to relax or condone the conditions regarding qualifications or experi- 
ence in exceptional cases. If it is given out in the advertisement itself that 
there is no rigidity in the matter of educational qualification or experience 
required of a candidate for a particular. post, opportunity is thrown open to 
everyone who considers himself fit and qualified for the post to compete with 
confidence that his deficiency in a particular qualification: or in the matter of 
experience may be considered and more than mitigated by superiority of his 
claim in other respects. But so long as the advertisement does not give any 
such indication that the Board: itself would relax the condition of minimum 
qualification or experience, there is no opportunity for those who may not have 
minimum qualification or experience to compete at all. When such is the 
case, it is not permissible for the appomting authority to condone or relax 
any of the conditions to the detriment of equal opportunity being made avail- 
able to other candidates whose cases for similar condonation or relaxation could 
hot'be considered by the Selection Committee for want of proper advertising. 


` Equality of opportunity will be determined for the purpose of art. 16 of the 
Constitution by the representation made in the advertisement calling for appli- 
cations for filling up a post. The advertisement at Annexure A, calling appli- 
cations, nowhere suggests that the educational qualifications mentioned in 
column 5, or the period of experience mentioned in column 4, for the post of 
Executive Engineer (E & M), was liable to relaxation or condonation in de- 
serving cases. In the absence of such a representation, if a candidate like peti- 
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tioner No. 3 considered himself ineligible, the fault cannot be laid at the door 
of such candidate. 

We are not impressed by the statement made on behalf of respondent No. 1 
in para. 3 of its return that candidates like petitioners Nos. 2 and 3 were not 
debarred from applying for the post even though they did not have qualifica- 
tions and experience prescribed by the rules. Now, at what stage and by what 
means persons like petitioners Nos. 2 and 3 were likely to come to know that 
the rigidity of minimum qualification or experience is likely to be condoned 
or relaxed by the Selection Committee is shrouded in mystery. The procedure 
prescribed does not give any opportunity to such persons to have any know- 
ledge of the possibility of relaxation or condonation of minimum requirements. 

As we have already held, regulation 8 and regulation 21 cannot be simul- 
taneously operated unless the Board, which is the only authority entitled to 
modify the minimum requirements regarding qualifications and experience, con- 
sciously exercises its power under regulation 8, and proclaims in the advertise- 
ment calling applications for a particular post that the minimum require- 
ments are liable to be relaxed or condoned in suitable cases. What regula- 
tion 21 does is to create an enabling power in the Selection Committee to make 
a recommendation, but the recommendation is required to be accepted by the 
Board, the appointing authority. It was not explained during the course of 
lengthy arguments at what stage and in what manner the Board would be in 
a position to exercise its power of relaxation or condonation in respect of a 
particular candidate or candidates the minimum requirements of qualifications 
and experience, and how the decision of the Board to exercise this power of 
modifying the requirements was to be made known to the candidates. In our 
opinion, the power of the Board under regulation 8 has to be exercised be- 
fore the advertisement is issued. If the Board considers that it is advisable 
to relax the rigidity of minimum requirements regarding qualification and ex- 
perience in respect of a particular post, that decision cannot be taken sub- 
sequently to the prejudice of the rights of candidates who are shyed away or 
kept from making even an application when the advertisement speaks of 
minimum requirements from a candidate for a particular post. 

We are also unable to appreciate the validity of the contentions of respon- 
dent No. 1 that the regulations permit the interdiction of any other authority 
such as the superior of a departmental candidate, to withhold an application 
or to make any endorsement regarding the qualifications or the experience of 
the departmental candidate, which is prejudicial. The return seems to suggest 
that in the case of petitioner No. 2 his application was forwarded without any 
endorsement on the ground that petitioner No. 2 did not have the requisite 
qualification and period of experience. This procedure, for which no statutory 
power is shown, creates an unnecessary handicap for the departmental candi- 
dates when applying for posts to be filled by direct recruitment by advertise- 
ment. As far as we can see, in view of the clear provision of regulation 23, 
when posts are required to be filled by advertisement, departmental candi- 
dates may apply. But the provision in that regulation that such candidates 
may apply provided they possess the prescribed qualifications and experience 
clearly shows that in the case of departmental candidates nobody would be 
able to apply if the candidate did not possess the prescribed qualification and 
experience. In view of the statement of respondent No. 1, the departmental 
eandidates and the direct candidates are on a par. We fail to see how a direct 
eandidate having leas than minimum experience as advertised could at all be 
considered for the post for which minimum qualifications were advertised. 
Regulation 23 itself postulates that when posts are advertised prescribing 
minimum qualifications, departmental candidates cannot apply if they do not 
possess the prescribed qualifications and experience. But the advertisement 
does not say that the qualification and experience as advertised are not rigid 
and are liable to relaxation and condonation, or that ordinarily. the prescribed 
qualifications and experience were expected but not necessarily insisted. Such 
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an ‘advertisement effectively prevents departmental candidates from making 
even an application at all. It is in this sense that equality of opportunity 
has been denied to the departmental candidates in this case in competing for 
the post to be filled by direct recruitment. If the advertisement were to show 
that there ig no rigidity regarding minimum qualifications and experience, and 
that in suitable cases they are liable to be relaxed or condoned the petitioners 
would have no legitimate grievance. That not having been done, it must be 
held that the petitioners have been denied fair opportunity of competing for 
the post to be filled by direct recruitment by advertisement. Thus the right 
of petitioners Nos. 2 and 3 under art. 16(7) has been infringed and the action 
of respondent No. 1 in making appointment of respondent No. 2 to a public 
office in violation of this right is required to be struck down. 

It is regrettable that a highly qualified candidate like respondent No. 2 
suffers on account of this order, but the public authorities who have a consti- 
tutional obligation to discharge in exercise of their functions cannot act to the 
detriment of constitutional right of other citizens. But in upholding the con- 
stitutional right no undue injury should be suffered by any other citizen. We, 
therefore, feel that respondent No. 1 will take adequate steps, without loss of 
time, to readvertise the post in the light of the observations made above and 
will be in a position to employ the most deserving candidate. 

The petition is allowed, but in the circumstances there will be no order as 


to costs. Petition allowed. 


CRIMINAL REVISION. 


Before Mr, Justice Patel and Mr. Justice Deshmukh. 
NARHARI SAMBHAJIRAO PHATALE 


Vv. 
WAMAN SAMBHAJI DUKA.*® 
Maharashtra Co-operative Societies Act (Mah, XXIV of 1960), Secs, 146(p), 148(3)—Indian 
Penal Oode (Act XLV of 1860), Seo. 467—Bombay General Clauses Act (I of 1904), Seo, 27— 
General Olauses Act (X of 1897), Seo. 26—Act an offence under I. P. Code as well as under 
Mah. Aot XXIV of 1960—Whether prosecution of offence under I. P. Gods permissible, 


If an act constitutes an offence under the Indian Penal Code, 1860, as well as under the 
provisions of the Maharashtra Co-operative Societies Act, 1960, it is open and permissible 
for the prosecution to choose to prosecute under the provisions of the Indian Penal Code 
alone, 

_ Chandrika Sao v. State of Bihar, applied. 
Emperor v. Shridhar? and Siats v. Pandurang Baburao’, referred to. 


R. 8. More, for B. N. Deshmukh, for the petitioner. 
M. A. Rane, Assistant Government Pleader, for the State. 
Y. V. Patil, for M. W. Adik, for the opponent-complainant. 


. .DESHMUKH J. This is a revision application by the accused who is being 
prosecuted under ss. 406, 467 and 420 of the Indian Penal Code. The 
accused had made an application before the Judicial Magistrate (First Class) 
at Paranda. The accused is an officer of the Co-operative Society and the 
offences which are alleged against him are supposed to have been committed 
by him during the course of his duty as an officer of the Co-operative Society. 
He, therefore, requested the learned Magistrate to dispose of the case as either 
not maintainable or to stay the proceedings until a valid sanction has been 
“Decided, March 14, 1967. Criminal Re- 2 (1934) 36 Bom, L.R, 1133. 
vision Application No, 625 of 1965, 3 (1955) 57 Bom, L.R., 868, F.B. 
1 [1967] ALR. 8.0. 170, 
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obtained under the provisions of the Maharashtra Co-operative Societies Act, 
1960. The learned Magistrate rejected the application relying upon the ear- 
lier judgment of this Court and directed that the prosecution shall proceed. 
Being aggrieved, this revision application has been filed by the accused. 

On behalf of the accused reliance has been placed upon the prọvisions of 
s. 146 and s. 148 of the Maharashtra Co-operative Societies Act, 1960, It is 
particularly emphasised that cls. (0) and (p) of s. 146, of the present Maha- 
rashtra Co-operative Societies Act, 1960, are new clauses and similar provi- 
sions were not to be found in the previous Co-operative Societies Act. In 
view of these provisions, the offences which are alleged against the accused 
directly fall under either of these two clauses, and as such, sanction to prose- 
cute the accused was a prior necessity under the provisions of sub-s. (3) of 
s. 148 of the said Act. On examination of these cls. (o) and (p) we find that 
none of the offences that is alleged’ against the accused is covered by the pro- 
visions of cl. (0). Clause (o) deals with an offence where an officer of the 
Society wilfully recommends or sanctions for his own personal use or benefit 
or for the use or benefit of a person in whom he is interested, a loan in the 
name of any other person. This clause, therefore, speaks about the advance of 
loan in the name of one person but the real beneficiary under the loan is not 
the person in whose name the loan is actually awarded. The beneficiary is 
either the officer himself or some other person in whom he is interested. It 
is, therefore, a different type of offence and it has nothing to do with the alle- 
gations of misappropriation, forgery or cheating which are offences under which 
the accused is being tried. 

Clause (p) of s. 146 of the Maharashtra Co-operative Societies Act, 1960, is 
a comprehensive clause dealing with many matters. It speaks of an officer or 
a Member of a Society destroying, mutilating, tampering with, or otherwise al- 
tering, falsifying, or secreting, or being privy to the” destruction, mutilation, 
alteration, falsification: or secretion of any books; papers or securities, or makes 
or is privy to the making of any false or fraudulent entry in the register, 
book or account or documents belonging’ tọ the Society. All these acts are 
made an offence under this clause which is punishable under s. 147, cl. (p). 
The punishment for this offence is an imprisonment for a term which may ex- 
tend to three years, or with fine, or with both. Out of the three offences with 
which the accused is being charged, it is possible to argue that forging -of a 
loan-bond may fall under the falsification of, papers relating to the Co-operative 
Society. However the other two offences, viz. misappropriation and cheating, 
are not covered even by this clause. 

The factual position that appears in this case is that out of the three offences 
with which the accused is being charged, two offences are not covered ‘by any 
of the provisions in the Co- operative Societies’ Act. So far as the facts which 
go to constitute the third offence, viz. forging of a loan-bond is concerned, it 
is possible to argue that the same facts may constitute an offence under cl. (p) 
of s. 146 of the Maharashtra Co-operative Societies Act; 1960. 

In the present prosecution the proposed charge of forgery under s. 467 of 
the Indian Penal Code, is punishable with imprisonment: for life, or with im- 
prisonment of either description for a term which may. extend to ten years, 
and also with fine. The offence of forgery with which the accused is being 
charged is a much graver offence than the offence which is conceived of by 
the Maharashtra Co-operative Societies Act, 1960. There is nothing in the 
provision of the Maharashtra Co-operative ‘Societies Act, 1960 which suggests 
that certain acts by the officers of the Society which are offences under this 
Act could not be tried under any penal provisions of the laws of the land. 
On the contrary, 8. 27 of the Bombay General Clauses Act, specifically enables 
prosecution under any of the alternate provisions if the same act constitutes 
offences under two or more penal laws. The only safeguard that is ‘enacted 
by the Legislature is that the accused shall not be made liable to punishment 
twice for the same offence. According to s. 27 of the General Clauses Act, 
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therefore, if an act constitutes an offence under the Indian Penal Code as well ` 
as under the provisions of the Maharashtra Co-operative Societies Act, it is 
cpen and permissible for the prosecution to choose to prosecute under the pro- 
visions of the Indian Penal Code alone. When this is being done there is no 
question of obtaining sanction under sub-s. (3) of s. 148 of the Maharashtra 
Co-operative Societies Act, 1960. That sub-section opens with the clause ‘‘No 
prosecution under this Act shall be lodged,...’’. The question of obtaining 
previous sanction either of the State Government or of the Registrar of the 
‘Co-operative Societies, as the case may be, arises only when the prosecution is 
being launched under the provisions of ‘‘this Act’’, viz. the Maharashtra Co- 
operative Societies Act, 1960. Prima facte therefore when the case is not under 
the provisions of the Maharashtra Co-operative Societies Act but is under the 
Indian Penal Code which is permissible, there is no question of obtaining 
sanction before the prosecution under the Indian Penal Code is instituted. 

The point of law that arises for consideration in thig revision application 
was also considered before by a Division Bench of this Court in Emperor v. 
Shridhar’ under the provisions of the Co-operative Societies Act, 1925. Sec- 
tion 60 of that Act was more or less similar to the present s. 148 of the Maha- 
rashtra Co-operative Societies Act, 1960. The Division Bench pointed out 
that that section speaks of the offence under that Act, viz. the Co-operative 
Societies Act and does not speak of all the offences generally. It is parti- 
eularly argued that the present section is a more comprehensive section and 
the two clauses viz. (o) and (p), to which a detailed reference has already 
been made above, are additions and improvements over the old Act. How- 
ever, the principle on which the prosecution is to be launched is not changed 
simply because some more acts are added now to the offences under the Co- 
operative Societies Act. 

In the context of the Prevention of Corruption Act and the provisions of 
the Indian Penal Code, a Full Bench of this Court has expressed the same 
opinion. When the same act constituted offence under two or more penal Acts 
in State v..Pandurang Baburao,? an argument was made that the offence 
alleged against the accused is one under s. 409 of the Indian Penal Code as well 
as under s. 5(2) of the Prevention of Corruption Act, 1947. It was not, there- 
fore, open for the prosecution to prosecute under s. 409. It was necessary to 
undertake prosecution under s. 5(2) of the Prevention of Corruption Act 
which is required to be preceded by sanction. In this context, the Full Bench 
considered the provisions of s. 26 of the General Clauses Act, 1897, and pointed 
out that since the prosecution under s. 409 of the Indian Penal Code does not 
require any sanction to be obtained, the prosecution as also the conviction were 
good in the absence of sanction, notwithstanding the fact that the prosecution 
if launched under s. 5(2) of the Prevention of Corruption Act, a sanction 
would have become necessary. 

Similar questions arose before the Supreme Court in two Criminal appeals 
in Chandrika Sao v. State of Bihar The facts of that case show that an 
Assistant Superintendent of Commercial Taxes paid a surprise visit to the 
shop. of the appellant and as a result of certain discovery made by him, a pro- 
gecution was launched against the accused under s. 353 of the Indian Penal 
Code. The argument of the accused was that the allegation of fact against 
him constitutes an offence under s. 26(1) (A) of the Bihar Sales Tax Act No. 19 
of 1947, and as such the prosecution under the Indian Penal Code was bad. 
What the Supreme Court says is worth noting in their own words: 

“The appellant had committed an offence under 8, 26({1)(h) of the Act as alse under 8.353, 
I.P.C. because he had used criminal force. He could be prosecuted for either or both these 
offences at the disoretion of the prosecution. It may be that he was not prosecuted for both 
the offences and the prosecution was restricted to the offence under 8. 353, I.P.C., only to 
obviate the necessity of obtaining the Commissioner’s sanction which was required for proaecu- 


1 (1934) 36 Bom. L.R. 1133. 3 [1967] A.LR. 8.0, 170, 
2 (1955) 57 Bom. L.R. 868, P.B. 
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tion under 8, 26(1)(h) of the Act. Even so, the prosecution.tould not be said to have done 
something which was unwarranted by law. An offence under 8, 363, LP.C. was a graver 
offence than the one under 8. 26({1)(h) of the Act. In choosing to prosecute the appellant for 
a graver offence under the general law the prosecution could not be regarded as having acted 
colourably. If the prosecution were to be so restricted, graver offences would go unpunished.” 
These observations clearly apply to the facts and circumstances of the pre- 
sent case. The offence under cl. (0) of s. 148 of the Maharashtra Co-opera- 
tive Societies Act, 1960, is punishable only with three years imprisonment, 
whereas the offence of forgery under s. 467 under the Indian Penal Code is 
much graver offence and is liable to higher punishment depending upon facts 
and circumstances proved. In the present case, it is not even the allegation of 
the accused that a colourable use of the provisions of the Indian Penal Code 
is being made in order to obviate the necessity of sanction under subs. (3) 
of s. 148 of the Maharashtra Co-operative Societies Act, 1960. We are, there- 
fore, inclined to think that the application of the accused that the prosecu- 
tion be either stayed till the sanction is obtained, or otherwise disposed of in 
the absence of sanction cannot be accepted. 

It may be noted that the Maharashtra Co-operative Societies Act is mainly 
interested in the proper administration and functioning of the Co-operative 
Societies. Several offences have been created under the Act only with a view 
to. see that the administration of the co-operative societies remains as clean as 
possible. With the growth of co-operative movement in the country it is also 
possible that dishonest persons may wantonly undertake prosecutions against 
officers. When, therefore, an offence under the Act is alleged to that extent 
only the safeguard of sanction has been laid down as a sort of protection to 
officers against their exposure to wanton prosecutions. It is certainly not the 
function of the Co-operative Societies Act that the graver offence should go un- 
punished and the aceused should be prosecuted only under the lesser offence. 

Under the circumstances we are inclined to think that the view taken by 
the Judicial Magistrate (First Class), Paranda, is correct, and the revision: 


application must be dismissed. Application dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


. Before Mr. Justico Patel and Mr. Justice Deshmukh, 
THE See EDUCATION SOCIETY 


THE STATE OF ‘MAHARASHTRA * 


Gods jor Recognition of and Grant-in-Aid to Secondary Sohools.t Ruls 3—-Maharashira Seoondary 
‘Education Boards Regulations, 1966+}—COonsitiution of India, Arts. 19, 14, 80(1), 358, 162 
—Validity of rule prescribing conditions for recognition of school—{Sooteties Registration Act 

- (XXI of 1860}—Conditions whether violative of arts, 14 œ 19--Whether socisty registered 
i under Societies Registration Act can claim rights under art, 19—Educational institution whether 
oan be regarded as business within art. 19(1)(g). 


. Clauses (1) and (2) of Rule 3 of the Rules of Grant-in-Aid Code for Secondary Schools 
which prescribe conditions for recognition of a school are invalid, These conditions cannot 
be regarded as reasonable conditions in public interest and are also discriminative, 
. A society registered under the Societies Registration Act, 1860, is competent to make an 
-° application through its president claiming rights under art, 19 of the Constitution of India 


we *Decided, December 2,- 1966. Special Civil ttMade by the Government of Maharashtra 

Application No. 694, of 1965 (with Special under ss. 7, 21 and 37 read with s. 36 of the 

Civil Applications Nos, 420 and 421 of 1966). Maharashtra Secondary Education Boards 
fIssued by the Government of Maharashtra, Act, 19665. 

Education vad Social Welfare Department, 


1966.}. SAKHARKHERDA E. SOOIETY V. STATE (A.C.J.) 697 


as the application can be regarded as one made om behalf of the members of the Society 
who are citizens of India, 

8. T. Gorpn, of India v. Commercial Tan Officer’, Tata E. & L. Oo, Lid..v. The State of 
Bthar', Servants of India Sooiety v, Charity Commr? and The Board of Trustees v. State of 
Delhs*, referred to. : : a 

The opening of an educational institution can be regarded as business within the meaning 
of that expression in art. 19(1) (g) of the Constitution of India. It cannot cease to be business 
even if no gain is made by the institution. 

: Universtiy of Delhi v. Ram Nath*, referred to. 

Te facts are stated in the judgment. 

Special Civil Application No. 694 of 1965. 

B. R. Mandlekar, for the petitioner. $ a 
i C. Ae Dharmadhikari, Assistant Government Pleader, for respondents Nos. 
G. R. Bhangade, for respondent No. 3. l 
A. K. Bobde and B. A. Udhoji, for respondent No. 4. 

Special Civil Application No. 420 of 1966. A 

K. H. Deshpande, for the petitioners. TA 
ne Dharmadhikari, Assistant Government Pleader, for respondents Nos. 
and 2. 
M. P. Kelkar, for respondent No. 3. 


Special Civil Application No. 421 of 1966. 
K. H. Deshpande, for the petitioners. : 
j eee Dharmadhikari, Assistant Government Pleader, for respondents Nos. 
and 2. : 
B. R. Mandlekar, for respondent No. 3. 


PATEL J. These three civil applications arise out of the action of the State 
_ Government under the Grant-in-Aid Code for Secondary Schools. 
Special Civil Application No. 420 of 1966. 

Petitioner No. 1 is a Society registered under the Societies Registration Act 
of 1860 at Anjansinghi, Taluka Chandur, District Amravati, and petitioner 
No. 2 is its President. This Society made an application for permission to 
open a Secondary School, and it was proposed to start in the first year 9th 
class, as there was sufficient arrangement in the village for education up to 
standard VIII in the Zilla Parishad schools. First such application was made 
in 1963, which was rejected by respondents Nos. 1 and 2. Second was made 
in 1964 which met a similar fate. The Society made another application on 
October 30, 1965. It appears that respondent No. 3, which is another educa- 
tional society which operated in Ashok Nagar, about 6 miles away from this 
village, also applied for permission to open a Secondary School at this village 
and in the first year to open class IX. The Deputy Director of Education, 
Nagpur, by order (Annexure 3) dated April 12, 1966, informed the petitioners 
that their request cannot be granted because the need of the place had been 
fulfilled by permitting another Society to open a school at the place. It also 
contained a threat that in case a school were- started though permission was 
not granted and pupils were admitted, serious view would be taken by. the 
Department. Appeal made by the petitioners to the State Government was 
dismissed, as shown by Annexture 5. The petitioners seek to challenge this 
order on several grounds. 

Swecial Civil Application No. 421/1966. ; 

Petitioner No. 1 is a Society registered under the Societies Registration Act 
and started by the residents of village Shirkhed, taluka Morshi, District Amra- 

1 [1963] A.L.R. S.C. 1811. L.R. 379. 


`” 2 [1965] ALR. S.C. 40. 4 [1962] AIR. 8.0, 458. 
8 +1989} ALR, Bom, 12, s.o. 63 Bom. 5 [1963] A.LR, 8.0. 1873. 
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vati. Petitioner No. 2 is its President. As in the case of the first Society, this 
Society also applied to start a school. An application was made on November 
3, 1965, as required by the Act, though the first application was made on 
October 29, 1965, Annexture No. 1, but it was not in the prescribed form. Res- 
pondent No. 3 which is another Society at Lehgaon also made an application to 
start a school at Shirkhed which was an -outside agency. The petitioners’ appli- 
cation was rejected on the ground that the application was made after the 
prescribed date and that the Society was not registered. It also contained a 
similar threat as in the other case. * 
Special Civil Application No. 694/1965 

This application is made by Sakharkheda Society, operating at Sakharkheda 
and is registered under the Societies Registration Act, 1860. The total number 
of the students of the schools from standard V to standard X in 1954 appeared 
to be 435. The Zilla Parishad runs a middle school in this village and the 
students number approximately 150. After passing the middle school exami- 
nation, the boys join the petitioners’ school. An application was made by 
Mehkar Shri Shivaji Education Society to open another school at this village 
but the permission was refused. It appears, the President of this Society, one 
S. V. Deshmukh, a Pleader, is a Member of the Legislature and on March 9, 
1965, he tabled certain questions in the Legislative Assembly. The questions and 
answers are (1) If it was the policy of the Government not to grant permis- 
sion to open another High School, if in a village there is already a High School, 
and the answer, ‘‘Yes, taking into account the population of the village and 
also of adjoining area’’. (2) If so, why was such permission granted to open 
High School at Lonar and why not at, village Sakharkheda? 

“Answer: In village Sakharkheda permission to open a new High School 
was refused in 1964-65; for Lonar, the permission was given by Madhya Pra- 
desh Government in 1953.” 

Respondent No. 3, the Mehkar Society, then made an application for opening 
a school at this village. The Government seems to have granted permission to , 
that society to open Standard VIII and IX for 1965-66 and the petitioners seek 
to challenge this order on the ground that it contravenes the rules made by the 
Government for grant of such permission. 

In the first two petitions, the rules of the Grant-in-Aid Code are challenged 
on various grounds, 

The rules of the Grant-in-Aid Code are not framed under any particular 
statute. These rules purport to be framed under the Rules of Business under 
art. 166 of the Constitution and enable the State Government to utilise funds 
allocated in the Budget for educational purposes. Rule 2 provides for an 
application for starting and recognition of a school. It provides that an 
application shall be made in the form given in Appendix 1(1). It further 
provides that the reply must be made by the Deputy Director within three 
months of the receipt of the application or the subsequent date on which com- 
plete information is furnished. School should not be started unless previous 
permission has beén granted and a school started without such previous per- 
mission shall not ordinarily be considered for recognition. Of importance is 
rule 3 which prescribes conditions for recognition of a school. These are: 

- “(1) The school is actually needed in the locality and it does not involve any unhealthy 
competition with any existing institution of the same category in the neighbourhood, , 

(2) The Management is competent and reliable and is in the hands of a properly consti- 
tuted authority or managing Committee, 

(3) Its financial stability is assured. ` 

(4) “Ita premises are sufficiently healthy, well lighted and ventilated ..” 
There are about in all sixteen clauses with which we are not at present concern- 
ed. Challenge is made te sub-rr. (1) and (2) since nothing can be urged appa- 
rently against the other clauses which are intended to achieve certain specified 
objects, such ag the existence of proper premises which ensures the health and 
well-being of the boys and the girls, satisfactory standard of education, obe- 
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dience to directions regarding scales of fees and other matters, well-being of the 
staff, maintenance of proper records, proper discipline in the school ete. These 
ean be regarded as reasonable conditions for the making of -grants. aa 

Rule 13-of the said Code relates to grants, r. 86 defines the kind of 
grants and r. 87 lays down what amount of grant is to be given in proportion 
to the expenditure incurred by the school. 


Closely connected with these are the Maharashtra Secondary Education 
Boards Regulations, 1966, and more particularly under item 19, which is head- 
ed Porat for Recognition of Institutions by Division Boards’. Clause (2) 
is as follows: 


__ “(2) An application for recognition shall set out in full details the following particulars and 
shall be submitted in triplicate : 
` (iv) Whether the school has been recognised by the Education Department and if so the, 
Standards for which it has been permitted to make provisions and the academic year in whioh 
it proposes to establish or has established the several Standards, (This is one matter amongst 
others that has to be mentioned)... ; 

(6) No secondary school which is not recognised by the Divisional Board concerned shall 
be permitted to present candidates for any final Examination conducted by it. 

(7) No secondary school shall be recognised or continued to be recognised by a Divisional 
Board unless it fulfills the following requirements, namely, ; 

(i) The standards V, VI and VII attached to the secondary school, if any, continue to be 
recognised by the Education Department... 

(xvi) The school shall comply with the provisions of the Secondary Schools Code of the 
State Government in so far as they are not inconsistent with the provisions of the Act and the 
Regulations,” 

The effect of these regulations is that if a school is not recognised by the 
Education Department under the Grant-in-Aid Code, the Secondary School 
Board cannot recognise it and no student taking education in such a school 
‘ eee for the S.S.C. school leaving certificate examination held by these 

oards. 

` It has been held that rules made by the Grant-in-Aid Code are merely exe- 
cutive instructions or directions and have no statutory force, in Dwarka Nath 
v. Bihar State.’ In this case it was held that that being the position, such 
Tules cannot be saved and cannot, therefore, deprive the appellants of their 
rights in the properties of the school under its management. It is, therefore, 
argued that the rules contravene provisions of art. 19(1)(c), 19(/)(g) and 
19(7) (f) on the ground that the petitioners have fundamental right to form 
an association, to carry on or to undertake legitimate activity of running 
secondary school at Anjansinghi and the rules which enable the State Govern- 
ment to refuse recognition are not saved by cl. (4) as they do not contain any 
guidance to the authorities concerned in the matter of refusing permission to 
start a school and they have no connection with publie morality ete. and hence 
are void. During argument it was also contended that the rules were arbi- 
trary and intended to enable discrimination between institution and institution 
and were hit by art. 14. 

The first objection of Mr. Dharmadhikari is that the Society is not a citizen 
as it is a registered body, and, therefore, it has no right to make an applica- 
tion claiming rights under art. 19 which are available only to citizens. He 
relies upon the decisions in 8. T. Corpn. of India v. Commercial Tax Oficer? 
and Tata E. & L. Co. Lid. v. State of Bihar, where the Court adopted the 
doctrine of what is called lifting the veil. In the first case it was held that the 
State Trading Corporation, a Company registered under the. Indian Companies 
Act, 1956, is not a citizen within the meaning of art. 19 of the Constitution and 
cannot ask for the enforcement of fundamental rights guaranteed to gitizens 
under the said article. In the latter case, it was held that if the Company itself 


1 [1959] ALR. 8.0, 249. 2 [1965] ALR. B.C, 40. 
2 [1963] ALR. 8.C. 1811. 
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cannot make an application for enforcement of fundamental rights shareholders 
cannot be permitted to do so, by permitting the lifting of the veil. In our view, 
these decisions have no application. In Servants of India Society v. Charity 
Commr.* it was held by this Court that a Society registered under the Socie- 
ties Registration Act, 1860, is not a corporation, but is merely an association 
of persons, though for certain purposes it is recognised as an entity. This 
view has been later affirmed by the Supreme Court in Board of Trustees v. 
State of Delhi.© Though, therefore, such a Society can sue through its Presi- 
sident by reason of the provisions of the Act, the suit must be still regarded 
as being on behalf of the members who constitute the Society. It is indeed not 
every association of persons who do business or carry on trade that can be 
regarded as falling within the decision of the Supreme Court in the State 
Trading Corporation case referred to.above. To extend it to such associations 
would mean that. it would extend to a partnership or even a joint family in- 
asmuch as a partnership can sue in its partnership name and the joint family 
ean sue through its Karta. The petition must be regarded as one made on be- 
half of the members of the Society who are all citizens of India and it is, 
therefore, tenable. 


Second objection of Mr. Dharmadhikari is that opening of an educational in. 
stitution cannot be regarded as business and in support reliance is placed on 
University of Delhi v. Ram Nath. The question in the said case was whether 
the work of imparting education conducted by the educational institution like 
the University of Delhi and the college run by it was industry within the 
meaning s. 2(j) of the Industrial Disputes Act, 1947, and the Court held that 
it was not. This is no authority for the proposition that it is not a profession, 
or occupation or business. These are words of wide import and whether or 
not gain is made by an institution, it cannot cease to be business. A conten- 
tion was also made that inasmuch as art. 30(1) refers especially to educa- 
tional institutions, art. 19(7)(g) could not be intended to include such insti- 
tutions. The scope of art. 19(/)(g) and art. 30 very much differ. Article 
19(1)(g) is a general guarantee of a particular kind of fundamental right in 
wide words, while art. 30 is intended to guarantee certain rights to minorities 
and unless in the enumeration of the rights, the right of education were men- 
tioned, probably it would have been excluded. The difference in wording, 
therefore, cannot support this contention. 


Mr. Deshpande contended first that the right to form association carried with 
it the right to carry on all activities of an association and since the rule pro- 
hibited the Society from running the school it must be held to be invalid. 
The rule does not prevent the formation of an association. It may ‘have the 
effect of not allowing the Society to run the school and this is clearly the sub- 
ject-matter of art. 19(7)(g). 

Under art. 19 reasonable restrictions can be imposed in the interest of general 
public. The test of reasonableness has to be applied to each individual provi- 
sion. In doing so, the Court must consider the nature of the right infringed, 
the underlying principle of the restrictions, the extent and the urgency of the 
evil sought to be remedied thereby, the disproportion of the imposition and 
the prevailing conditions. See State of Madras v. V. G. Row’ and Virendra 
v. The State of Punjab.8 The restriction must be also reasonable from sub- 
stantive as well as procedural points of view. Dr. N. B. Khare v. State of 
Delhi? and Gurbachan Singh v. The State of Bombay.’° Restriction of the 
right based on the subjective satisfaction of the executive is regarded as prima 
facie unreasonable. See Thakur Raghubtr Singh v. The Court of Wards, 
Ajmer. If the right is curtailed without there being an opportunity of be- 


4 [1962] A.LR. Bom, 18, 8.0, 63 Bom. 8 [1957] A.LR. S.C, 896. 
L.R. 879. 9 [1950] 8.C.R. 519. 

5 [1962] ALR. B.C. 458. 10 [1952] S.C.R. 737. 

e [1963] AIR. 8.C. 1873. 11 [1953]8.C.R. 1049. 


7 [1952] S.C.R. 597. 
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It is true that some times even subjective satisfaction may be agarde as 
reasonable provided it is otherwise controlled by Dropar safeguards as by 
prescribing the conditions for the exercise of them. In deċiding the reason- 
ableness of the restriction the Court indeed is not concerned with the-policy 
or the likelihood of its abuse. The tests however formulated above must be 
satisfied. Pte bee ale! 

Clause (J) of r. 3 is too vague to afford any standard whatsoever’ both as 
to need in the locality and also as to unhealthy competition with existing in- 
stitution. Clause (2) is also equally vague as competency and reliability- of 
the management without any standard is meaningless. Again, there is no pro- 
vision that any particular authority shall make a reasonable inquiry into each 
of these matters and thereafter impartially determine each of the elements 
necessary to be considered. These rules, therefore, cannot be regarded as rea- 
sonable or reasonably necessary. The question as to whether they are in the 
public interest must also be considered in this connection. It is well-known 
that the schools are very much congested and every sensible person will wish 
that the number of students in each class are limited so that the teacher could 
easily attend to all the students and impart proper instruction. The publie is 
realising the fruits of monopoly businesses. It is well experienced that it is only 
competition that induces efficiency. If there are two or three institutions in“a 
locality, those who want to study have got a choice and they ‘would -necessarily 
select the institution where the standard of education imparted is very high. 
In para. 2 of the affidavit on behalf of the first two respondents made on 
Nagase 19, 1966, in justification of this rule, it is said: 

“Every year provision is made in the Budget-estimate for payment of grant-in- aid to the 
secondary schools. Having regard to the funds available, it is necessary to regulate the num- 
ber of secondary schools to be opened every year and the payment of these granta, The Code 
contemplates giving of certain benefits and facilities by the Government to the eocondary 
schools and the grants are paid in accordance with Rule 37 of the Code.” , 

In para. 4, it is said: . 

“The provisions in the Code are made in the interest of the students and the institutions for 
serving the cause of education. They are also mado to duly safeguard the interest of the De- 
partment and also of the parente and guardians. The provisions of the Code have-been made 
for securing a healthy system of imparting education for the coming generation of the. citizens,” 
In para. 5, it is said: . 

“The provisions of Rule 2 of the Code are made in order to ensure the excellence of the 
institution to be permitted, recognised and aided..... Therefore, it is in the publio interest 
and also in the interest of the institution, parents and students to have a check at the very 
inception.... It is not difficult to perceive that the said rule is in the public interest and is 
designed to prevent, apart from other things. unhealthy competition in the field of Education 
which itself indirectly would have deleterious influence on the general public. .. The grant-in- 
aid which is given by the Government to a recognised school is on a percentage basis of admis- 
sible expenditure regulated by the provisions of Chapter 13 read with Schedule A of the Còde,” 
Jn para. 6 unhealthy competition is explained by saying, 

“There is ground to believe that pressure is brought upon the students as well as , their 
guardians in one way or the other for leaving one school to join the other mostly without con~ 
sideration of the quality of Education imparted, Many times the Authorities have received 
complaints that schools are opened by persons with the ulterior motive which has got many times 
group rivalries as its genesis,” f 
It also refers to certain malpractices. 

It is hardly possible for any person to subscribe to the view that merely be- 
cause there have been malpractices in the past, the very opening of an insti- 
tution should be prevented in the expectation that every institution .that is 

12 [1954] A.I.R. 8.0, 224, 
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started will commit malpractices. The prevention of unhealthy competition 
i.e. undue pressure either on students or on parents can be prevented by appro- 
priate rules and not by refusing to recognise a school altogether in its incep- 
tion. Though justification is sought to be made for this rule, the facts of the 
third petition clearly indicate that merely because some influential person 
asked a question in the Legislature, permission was granted within a very 
short time to start a school, though conditions were not fulfilled and it would 
result into competition as complained by Sakharkherda Educational Society. 
Regarding the competency of the management, no standards are laid down and 
in the affidavits submitted no particular reason is given for making such a pro- 
vision. Originally, cl. (2) (ii) of r. 2 provided that a management intending 
to start Standards V, VI, VII and VIII must deposit a sum of not less than 
Rs. 3,000 in cash and for each subsequent standard must deposit additional 
sum of Rs. 1,000 in cash. Financial stability can be assured by some such 
provision. Competency and reliability can be assured by proper rules in this 
connection. Such vague and undefined standards cannot be used for refusing 
to recognise certain schools and recognise others. Such vague terms afford the 
executive opportunity to confer patronage. 

As to the availability of funds in the budget it can hardly be accepted that 
refusing permission to start a school is the remedy. Instead of giving a sum 
in proportion to the allowable expenditure of a school, the grant could be 
based on so much percentage per student on the basis of such number of 
students in a class. In such a case all schools would be treated fairly and 
equally. 

As to the enquiry, on behalf of the State it was urged that a Committee was 
constituted consisting of (1) Chairman, Education Committee of Zilla Parishads, 
(2) Parishad Education Officer, Zilla Parishad and (3) a member of Secon- 
dary School Certificate Examination Board. It was also said that a cireular 
was issued which laid down certain principles for the guidance of these autho- 
rities. No provision, however, is made anywhere requiring compliance with 
rules of natural justice i.e. of being heard in the matter. No obligation is laid 
upon the authority to hear the matter and decide impartially. These instruc- 
tions are again not adequate and cannot serve the purpose. There is justifi- 
cation in the grievance. Admittedly the petitioners were not heard. Some 
sort of enquiry was made behind their back, probably from respondent No. 3 
as alleged in their reply. This was wholly one-sided. There is no record of 
the same and there are no findings based on proper material. f 

In para. 5 of the same affidavit referred to above, it is stated, in days when 
no permission was needed, some schools were started and they never fulfilled 
conditions prescribed for recognition. Ultimately, students who went to such 
schools, their parents and teachers all suffered, including the general public. 
Tt is, therefore, said that these rules are necessary. This can be assured by 
proper rules. Merely because, in few cases there was cause for complaint such 
vague rules are not a remedy. . It is not unknown that every great institution 
of today in the field of activity rose from very humble beginnings and as time 
went, it prospered and grew into a fine educational institution. In the beginning 
each one of these had also to struggle and by maintaining proper standards 
of education to attract students. Our attention is invited to the decision in 
State of Assam v. Ajit Kumar Sarma,'® where Mr. Justice Wanchoo says 
(p. 1199) : 

“|, What grants the State should make to private educational institutions and upon what 
terms are matters for the State to decide. Conditions of these grants may be prescribed by 
statutory rules; there is however no law to prevent the State from prescribing the conditions of 
such grants by mere executive instructions which have not the force of statutory rules.” 


Having observed as above, the Court held that (p. 1200) : 
“ Such conditions and instructions as to grant-in-aid confer no right on the teachers of 


13 [1965] A.ILR. 8.C, 1196. 
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the private colleges and they cannot ask that either a particular instruction or condition should 
be enforced or should not be enforced.” 


The said observations of the Supreme Court contained a truism and cannot but 
he accepted. Those rules related to grants only and had other effect. The 
decision, therefore does not affect the present question, though even the State 
in the affidavit above referred to has said that these directions are mere executive 
instructions and do not have the effect of law. The fact remains that by these 
executive instructions, by non-recognition, the Government is able to prevent 
the Societies in the first two petitions from carrying on any of their legiti- 
mate activities of running their school, and though, therefore, they are execu- 
tive instructions, because they have this effect, as they do not satisfy the test 
of reasonableness in public interest, they must be held to be invalid. 


It was also argued that the Societies having made applications for recogni- 
tion under the self-same rules must now be estopped from challenging 
the rules. In support reliance is placed on the decision in Narayana v. State 
of Andhra.'4 Whatever may be the position under other statutory provisions, 
rule of estoppel cannot apply in respect of fundamental rights as held in 
Behram Khurshid v. Bombay State.1® 


Mr. Dharmadhikari relied upon the decision in Sidhrajbhai v. State of 
Gujarat,’® in support of his contention that whatever may be the result of non- 
recognition, the matter cannot fall within art. 19. In this case, the petitioners 
who were Christians belonged to the United Church of Northern India. They 
were conducting in the State of Gujarat 42 primary schools and a training 
college for teachers at Borsad. The teachers trained in this institution were 
absorbed in the Society’s primary schools and those not so absorbed were em- 
ployed by other Christian Mission Schools conducted by the United Church 
òf Northern India. It was receiving grant-in-aid from the Government. This 
college was recognised by the Government of Bombay for training students for 
examination held by the Educational Department for granting certificates for 
trained teachers. In 1952, the Government ordered all private training col- 
leges in the State to reserve 60 per cent. of seats for training Municipal Boards’ 
School teachers nominated by the Government. The Society protested against 
the order as a result of which there were some negotiations. In 1955, the Gov- 
ernment directed that the reserved seats should be 80 per cent. As the Society 
refused to admit the quota of 80 per cent. of teachers in its school, the Gov- 
ernment informed the Society that if the Society failed to communicate its 
willingness to comply with the requirement within seven days, the Govern- 
ment would be constrained to withdraw recognition accorded to the first year 
training college under r. 11. The Society moved the Supreme Court for a 
writ of mandamus against the Government. The Society contended that their 
fundamental rights guaranteed by art. 830(/) and art. 26(a)(b) (c) and (d) 
and art. 19 (i), (f) and (g) were violated. It appears that the Government held 
examinations for granting certificates to successful candidates as trained tea- 
chers and the scholars receiving training in recognised institutions alone were 
entitled to appear at the examination. In the absence of recognition by the 
Government, the training in that college would have little practical value and 
without the grant of the Government, it would be very difficult for the insti- 
tution to function. The Court, while holding that r. 5(2) made by the Bom- 
bay Government for Primary Training College and rr. 11 and 14 for recog- 
nition of private training institutions in relation to reservation of seats vio- 
lated the fundamental freedom guaranteed to the petitioners under art. 30(/), 
observed (p. 544): 

“No attempt is made by the order of the State to deprive the petitioners of their right to 
property, and fundamental freedom guaranteed by Art, 19(1)(f) of the Constitution is therefore 
not violated. Nor is the right of tho petitioners to practise any profession, or to carry on any 


14 [1950] A.LR. A.P. 471. L.B, 575. 
15 [1955] A.I.R. 8.C. 128, s.c. 57 Bom. - 16 [1963] A.IL.R. 8.0. 540. 
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occupation, trade or business guaranteed under art, 19(1) (g) of the Constitution infringed ‘by 
the impugned rules and directions.” oe 
In our judgment, this decision cannot be regarded as an authority for holding 
that if the effect of the rule is such as to deprive the petitioners of their 
right to conduct the school, art. 19(1)(g) cannot be violated. In that case, 
the Government was conducting examinations not under any statutory provi- 
sions, but in exercise of its executive powers. The School Board Examinations 
are held under the Maharashtra Secondary Education Boards Regulations and, 
therefore, by mere executive action, under the rule framing power, the Govern- 
ment cannot deprive the petitioners of their right to conduct the school and 
send pupils for the said examination. 

Mr. Dharmadhikari relied upon the decision in Ram Jawaya v. State of 
Punjab’? in support of his contention that in exercise of its State functions, 
the Government would be entitled to carry on business which may have the 
effect of preventing others from doing similar business because of the nature 
of the business, and cannot be said to infringe the fundamental right guaranteed 
under art. 19(7) (g). He says, if the Code is made in exercise of the execu- 
tive function of the State, then it must be regarded as law. The above deci- 
sion has no bearing on the point sought to be made. The State itself in its 
affidavit has recognised in para. 12 of the affidavit dated July 4, 1965, that 
these are executive instructions being administrative in nature and have no 
statutory force. The above decision cited cannot apply because it merely held 
that the Government is entitled without any specific legislative sanction to do 
the business of printing and publishing school text-books and the mere fact 
that the private publishers who were till then supplying such books could not 
sell their books did not give them a right to question the business of the Gov- 
ernment. In the present case, S.S.C. Boards examination is not something 
that is being privately done by the Government in its executive power. The 
examinations are held by a statutory Board and the Government cannot by 
mere. framing of rules in such a way prevent boys taught in unrecognised 
schools from appearing only on the ground that it is not recognised by Gov- 
ernment. 

There is another way of looking at the matter. Even if the rules framed in 
the grant-in-aid Code are mere executive instructions, only for the purposes of 
making grants available to schools, and the Government could prescribe condi- 
tions for making the grant, one cannot forget that the Government is dealing 
with public funds. It is not as in ancient days where the grant made by the 
Government in aid of educational institutions was regarded as a bounty. 
While distributing the grant, it must comply with the fundamental require- 
ments of the constitutional law, one of them being the requirements of art. 14 
of the Constitution, which provides against discrimination of any kind. The 
effect of these rules is that schools which are not recognised, cannot be recog- 
nised by the Secondary School Boards, and, boys taught in such schools can- 
not appear in examinations held by the Board. This examination is the foun- 
dation for University Education and the net result of these rules is that these 
boys cannot also take University education. These rules, therefore, offend 
art. 14, and must also be regarded as invalid. 

It has not been argued before us that the fundamental right guaranteed by 
art. 19 is not available, because Proclamation of Emergency is in operation and 
art. 358 of the Constitution provides against it. In our view, even if it had 
been argued, prima facie it would not have made any difference to the re- 
sult in the present applications. Article 358 says, om 

“While a proclamation of emergency is in operation, nothing in article 19 shall restrict the 
power of the State as defined in Part II to make any law or to take any executive action 
which the State would but for the provisions contained in that Part be competent to make 
or to take...” 5 

17 [1955] A.I.R. 8.0, 549, 
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The rest is not material to the present discussion. It is apparent at once on the 
plain reading of the article that the restrictions contained in art. 19 would not 
affect the power of the State to.make a law or to take any executive action if 
it is otherwise in its power. It is admitted in the present case that the State 
has not made any law as such and what is done is sought to be justified only 
under its executive functions under Rules of business. Rules of business pro- 
vide for disbursing the funds set apart for giving aid to educational ‘institu- 
tions. Under art. 162 of the Constitution, the executive power of the State 
extends to the matters with respect to which the Legislature of the State has 
power to make laws. But the said power is subject to and limited by the exe- 
cutive power expressly conferred by the Constitution or by any law made by 
Parliament upon the Union or authorities thereof. There is no statute under 
which the executive is entitled to act—and act to prevent legitimate activities 
of the citizens. It is true that in King-Emperor v. Sibnath Banerji,’8 the 
Judicial Committee held that the term ‘‘executive power’’ is wide enough to 
include not only the carrying out of the decisions but making of the deci- 
sions and in Ram Jawaya v. State of Punjab, the Supreme Court held 
that the power extends to doing business without specific authority from the 
Legislature. Even so, it is hardly possible to contend that by relying on the 
article the executive can do away with legislation altogether and do what it 
likes in matters affecting citizens. This being so, as there is no basis enabling 
the executive to prevent by such a fiat a legitimate activity of the Society, such 
rules in this respect, which have that effect, cannot be held to be within the 
powers of the Government. Article 358, therefore, prima facie, cannot save 
the said rules. 

A grievance was also made by the petitioners that they were not even heard 
when their applications were rejected. In the third petition, the petitioner 
has urged that it was not even heard even though opening of another school 
would have affected it. There is justification for the grievance. But in view 
of what we have already said, it need not be considered further. 

The result is, cls. (7) and (2) of r. 3 of the Grant-in-Aid Code must be held 
to be invalid. It must further he held that the applications of the first two 
Societies were wrongly rejected. In their case, therefore, we make the rule 
absolute, direct that they be granted permission to start the school. In view 
of our judgment, the petitioner in the third case cannot make any grievance 
for the granting of permission to respondent No. 3 therein to start a school. 
The only way for it to attract students is to maintain better standards of edu- 
cation and better atmosphere. Its application, therefore, must fail and the 
rule must be discharged. 

Having regard to all the circumstances, in our view, there should be no order 
as to costs. 


Before Mr, Justice Patel and Mr, Jusitce Thakker. 
©- NARAYAN GOPAL MHATRE v. SHANKAR SITARAM SONTAKKE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs, 430, 88, 88A-88D— 
Bombay Tenanoy and Agricultural Lands (Amendment) Act (Bom. XXXIII of 1952)— 
Bombay Tenancy and Agrioultural Lands (Amendment) Act (Bom, XIII of 1956)~-Right of 
tenant of lande excluded by Amending Act if 1952 revived by proviso to 3. 430 added by Amend- 
ing Act of 1956—Notification under s. 88(1)(b) also added by Amending Act of 1956 i susa 
respectsng such lands on date of coming inio force of Amending Act of 1956—-Whether protection 
given by Act taxen away. 

The right of a tenant of lands which were excluded from the Bombay Tenancy and Agri- 
. cultural Lands Act, 1948, by Bom, Act XXXIII of 1952, but which was revived by the 


18 (1945) L.R. 72 LA. 241. Civil Appeal No. 80 of 1960, reversing the 

*Deotded, March 2, 1967. Second Appeal decree passed by R. B. Sule, IL Joint Civil 
No, 753 of 1961, against the decision of B.A. Judge, Junior Division, Thans, in Civil Suit 
Latthe, Extra Assistant Judge at Thana,in No. 334 of 1957. 
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proviso to s. 43C of the Act, can be affected by a notification under s, 88(1)(b) of the Act 
which was issued on the same date on which Bom, Act XIII of 1956 [which added ss. 43C 
and 88(7)(5)] came into force, Therefore, once action is taken under 8.88(1)(b) the protection 
given by the Act is taken away, 

Sakharam v. Mantkehand!, Mohanlal v. Tribhovan®, S. N. Kamble v, Sholapur Munici- 
pality® and Ishverlal v. Motibhat‘, referred to. 


THe facts appear in the judgment. 


K. J. Abhyankar, for P. T. Patil, for the appellant. 
V. H. Gumaste, for Y. 8. Chitale, for respondent No. 1. 


Pater J. The question involved in this appeal is one of interpretation of the 
provisions of the Tenancy Act. 

The short facts leading to this appeal are as follows: 

The land in dispute is situated at Panchapakhadi, a village in Thana District. 
It belonged originally to one Ardeshir Meherwanji Daruwalla. The land was 
purchased by the plaintiff on February 18, 1956, under exh. 23. At the time 
of the purchase the father of the defendant—the appellant before us—was a 
tenant and after his death the defendant became the tenant. On March 22, 1956, 
the plaintiff gave notice to the defendant terminating his tenancy by the end of 
March 1957, and followed it up by this suit for a declaration of his title and 
for possession, which he filed on July 30, 1957. 

The Tenancy Act, 1939, was applied to this area and the defendant’s father 
was, therefore, recorded as protected tenant. That Act was replaced by the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, which also gave the tenants 
protection of the Act. By Bombay Act XXXIII of 1952, the Act came to be 
amended by giving exemption from the operation of the Tenancy Act to lands 
which fell within the limits of a Municipal Borough and within the periphery of 
two miles of those limits. The result of this amendment was that the Tenancy Act 
did not apply to the land in suit. This amendment came into force on January 
12, 1958. The Tenancy Act was further amended by Bombay Act XIII of 1956, 
which again carried out large amendments in the Act. While doing so, two 
chapters came to be added, being Chapters 3A and 3B to the said Act and the 
Tenancy Act applied retrospectively to lands within municipal limits on and 
from the date of this amendment. This amendment became applicable on August 
1, 1956, subject to this that as to the lands in respect of which the Government 
issued notification under s. 88B as substituted, the Act did not apply. Though, 
therefore, the notice terminating the tenancy was issued on March 22, 1956, the 
tenancy came to be terminated by the end of March 1957 and the suit wag in- 
stituted later, after the amendment as above. 

Because of this change in law the defendant contended that the sale of the 
suit land was invalid under the provisions of s. 64 of the Tenancy Act and that 
the Civil Court had no jurisdiction. His contention was that hig father was a 
protected tenant under the 1939 Act and by the amendment of 1956 that pro- 
tection was revived with the result as above. The other contentions regarding 
the notice and other matters are not relevant to.the present purpose. 

The trial Court held that the sale was invalid and it, therefore, dismissed the 
plaintiff’s suit. The appellate Court reversed this judgment and made a decree. 
in favour of the plaintiff. The matter is referred to the Division Bench as 
the question involved is of some importance. 

The two questions are whether the plaintiff’s sale deed is valid under s. 64 
as contended by the defendant and whether the Civil Court has jurisdiction to 
determine the suit. 

Both the contentions of the defendant are founded on the amending Act XIIT 
of 1956. If the defendant’s tenancy is revived the question would be whether 


1 [1063] A.LR. 8.C. 354. L.R. 653. . 
2 [1963] A.LR. S.C. 358. 4 poeb] AIR. 8.0. 459; B.e. 68 Bom. 
3 [1986] ALR. S.C. 538, s.c, 68 Bom, L.R. 645. tm 
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the sale deed is invalid. If it is not revived then no question arises about the 

invalidity of the sale. The decision depends upon the provisions of s. 43C of 

the Act as now added. So far as relevant it is: 

“Nothing in sections 32 to 32R (both inclusive), 334, 33B, 33C and 43 shall apply to lands 
in the areas within the limits of : 

(a) Greater Bombay, 

(b) ... 

(c) a municipal borough constituted under the Bombay Municipal Boroughs Act, 1925, 
(d) a municipal district constituted uader the Bombay District Municipal Act, 1901... 
Provided that if any person has ac yired any right as a tenant under this Act on or after 

the 28th December 1948, the said right shall not be deemed to have been affected by the Bombay 

Tenancy and Agricultural Lands (Amendment) Act, 1952, or save as expressly provided in 

section 43D, by the Amending Act, 1955, ...notwithatanding the fact that aither of the said 

Act has been made applicable to the area in which such land is situate.” 


As seen earlier areas within municipal limits were exempted from the opera- 
tion of the Act by the 1952 amendment. By the amendment of 1956 lands fall- 
ing within the municipal limits and cantonment limits were brought under the 
Act but having regard to the nature of the property involved exceptions had to 
be created. ` Both the purposes have been served by s. 43C. The main part 
of the section exempts the lands falling within municipal limits or cantonment 
limits from the application of ss. 32 to 32R, 33A, 33B, 33C and 43 and the 
proviso revives the rights of the tenant in ‘such lands. 

Reliance has been placed upon the proviso. The decisions in Maganbhai 
Jethabhai Patel v. Somabhat’ and Dhundiraj Jayaram v. Dhondu Anaji? held 
that this proviso is a substantive enactment and relates to right acquired by a 
tenant after the date stated and is not an exception to the main part of the 
section. i 

The other relevant section for the present purpose is s. 88. It falls within 
the get of sections which exempt certain lands from the operation of the Act. 
Section 88 so far relevant reads: 

“,..Bave as otherwise provided in sub-section (2), nothing in the foregoing provisions of 
this Act shall apply— 

(a) to lands belonging to, or held on lease from, the Government ; 

(b) to any area which the State Government may, from time to time, by notification in 
the Offcia! Garette, specify as beirg reserved for non-agricultural or industrial development; 

(ce)... 

(@) a” 

We are not concerned with the rest of the said section. In virtue of the power 
vested in the State Government by cl. (b), it issued a notification exempting 
certain area in which admittedly the said land is situated from the operation 
of the Act in August 1956: see Bombay Government Gazette Part IV B (1956), 
p. 929. It was issued on the same day that the amending Act came into force. 
It is: 

“The areas within the limits of (1) Greater Bombay, (2) the Municipal Corporation of the 
cities of Poona and Ahmedabad and (3) the Muricipai Boroughs of Thana, Kalyan, Surat, Shola- 
pur and Hubli,” 

Because of the frequent amendments in the Tenancy Act difficulties have 
been created in the interpretation of the Act as demonstrated by a large body 
of case law. The present case is one more addition. 

The first case which came before the Supreme Court is Sakharam v. Manik- 
chand.2 The appellant was a tenant of land and was entitled to protection 
of the Act under the Act of 1939 as amended in 1946. The new Act of 1946 
became law on December 12, 1948. By s. 88(/)(c) the lands within municipal 
areas and two miles beyond were exempted from the operation of the provi- 
sions of the Act. The High Court held that s. 88(7)(c) was an express pro- 


1 (1958) 60 Bom. L.R. 1388, F.B. 3 [1963] ALR, 8.C. 354. 
2 (1958 )60 Bom, L.R. 1398, F.B, 
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vision within the meaning of s. 89(7)(b), the saving clause and hence the 
protection was lost. The Supreme Court presided over by three Judges held 
otherwise, holding that the provisions of s. 88(/) (a) to (&) were prospective and 
applied from the date on which the Act came into operation, i.e. from Decem- 
ber 28, 1948. They were not intended to be confiscatory. The right to protec- 
tion which had already accrued to a tenant under 1939 Act was saved, s. 88 not 
being express provision within the meaning of the words in s. 89(Z) (b). 

Later similar question arose in Mohanlal v. Tribhovan,* in relation to s. 
88(1)(d) as it then stood which was similar to s. 88(/)(0) after amendment 
of 1956. The State Government issued a notification under the said section 
exempting the area in which the lands in dispute were situated. The case was 
heard by a larger bench of five Judges. In this case also the judgment was 
delivered by the learned Chief Justice who said that (p. 860): 

“...This [The Supreme] Court never intended...to lay down that the provisions of cl, (d) of 

S. 88(1) aforesaid were only prospective and had no retrospective operation, Unlike ols, (a),(b) 
and (c) of 8.88(1), which are prospective, those of cl,(d) would in the context have retrospective 
operation in the sense that it wouldapply to land which could be covered by notification to be 
issued by the Government from time to time so as to tahe those lands out of the operation of 
the Act of 1948 granting the protection.” 
Section 89(/)(6) was not even referred to. Evidently it seems that a noti- 
fication under s. 88(/)(d) was treated as an express provision within the 
meaning of s. 89(1)(b). With great respect it is difficult to reconcile the 
two decisions in principle since the effect of the latter decision is to treat a 
notification of State Government as on a higher pedestal than legislative enact- 
ment of s. 88(/) (a) to (e). 

The question again came before the Supreme Court in S. N. Kamble v. Sho- 
lapur Mumcipality.5 The appellant had taken the land from the Municipality 
on April 1, 1946, for three years. The land was situated within municipal 
limits. The Tenancy Act, 1939 came to be applied to the area and the appellant 
hecame a protected tenant as the municipality did not make an application 
for a declaration that he was not a protected tenant. Then the Tenancy Act of 
1948 came to be enacted and the appellant would have under s. 31 become a 
protected tenant but for s. 88. The Supreme Court overruled the decision in 
Sakharam v. Mantkchand and agreeing with the High Court held that though 
s. 88 did not specifically say that the interest of a protected tenant acquired 
under the Tenancy Act of 1939 was taken away, yet it must have that effect 
and it therefore expressly provided otherwise within the meaning of the words 
“Save as expressly provided in this Act” in s. 89(2)(b), and the tenant was 
denied the protection of the Act. 

Mr. Abhyankar relies on the decision in Ishverlal v. Motibhai.2 It was heard 
by a bench of three Judges. This case is similar to the case in hand except for 
the fact that the exemption granted by the notification under s. 88(7) (b), as it 
now stands, did not apply to the lands. It was a simple case of agricultural 
lands which became exempted under 1952 amendment, but the exemption of 
which was taken away by 1956 amendment. It was held that the proviso was 
an independent provision though attached to s. 48C, and dealt with a matter 
unrelated to it. Mr. Abhyankar places particular reliance on the observations 
of Mr. San Shah speaking for the majority which are to the following effect 
(p. 465 

“In terms it seeks to protect rights ac yuired or arising not under Ñs, 33 to $2-R... but under 
the principal Act 67 of 1948 on or after December 28, 1948, and those rights are protected not 
from the operation of the substantive part of 8. 43-0, but from the operation of Act 33 of 1953, 
or of ‘the Amending Act of 1965’. ... The ‘Amending Act of 1988’ ia no other than Act 18 of 
1966,... The Legislature has by referring to the ‘Amending Act of 1955’ sought also to protect, 
save ag expreasly provided in S. 43-D, the rights acquired under Act 67 of 1948, notwithstanding 


4 [1963] A.T.R. S.C. 358. 6 [1966] A.I.R. 8.0. 459, s.o. 68 Bom. 
5 {1966} ALR, §.C, 538, s.o. 68 Bom. L.R. 645, 
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the amendments made by Act 13 of 1956. By section 48 of Act 13 of 1956, the scheme of ex- 
emption from the operation of the Act of certain provisions thereof was extensively amended 
in respect of different classes of land, Section 88 of Act 67 of 1948 as originally enacted was 
substituted by Ss, 88, 88-A, 88-B, 88-C and 88-D, But this modified scheme of exemption 
and other provisions of the Act were by virtue of the proviso to 8, 43-C not to affect the rights of 
tenants acquired on or after December 28, 1948 under Act 67 of 1048 save as expressly provided 
by 8, 43-D.” 

The learned Judge has said in para (5) that (p. 464): 


“It is common ground that the land with which we are concerned in this appeal is not of the 
description in Ss. 88 and 88-A to 88-C of the Act as amended by Act 13 of 1956.” 


Their Lordships were not considering the actual effect of ss. 88, 88A, 88B, 88C, 
and 88D in relation to s. 43C at all and the observation above referred. to is 
only a passing observation. From the tenor of the judgment it appears that 
no arguments were advanced before the Court in relation to the group of 
these sections nor was the decision in 8. N. Kamble v. Sholapur Municipality 
referred to. 

It is true that the proviso revives the right of the protected tenant acquired 
by him on or after December 1948. It is also true that such right is not to 
be deemed to have been affected by... or save as expressly provided in s. 48D 
by the Amending Act, 1955 even though it is made applicable to the area in 
which the land is situated. It must be noticed in this connection that s. 88 
was not allowed to remain as it originally was but was wholly substituted by 
Act XIII of 1956, at the same time at which s. 43C and the proviso came to 
be added into the Act. Both these provisions must, therefore, be construed to- 
gether in order to find out whether or not irrespective of the provisions of 
88, en o to 880 protection should be available to a tenant under the proviso 
to 8 

The provisions of the Act have to be construed as a whole and if possible 
every part of the statute must be given its due effect. If the language is 
plain, the Court is bound to give effect to the same whatever be the conse- 
quences. But if there is apparent conflict between two sections in the Act 
then it becomes the duty of the Court to reconcile the same and adopt a har- 
monius construction so that none of the sections may be rendered meaningless 
or redundant. 

Mr. Abhyankar’s interpreation is that the revival of rights acquired after 
December 28, 1948, is absolute except as affected by s. 43D and no other pro- 
vision in the amending Act of 1955 can have effect. This would mean that 
though by the amending Act of 1955 the rights of tenants of lands governed 
by the Tenancy Act, 1948 were largely modified and could be taken away by a 
notification under s. 88 as it originally stood or by a notification under s. 88(/) 
(b) after August 1956, the right of the tenants of lands which were excluded 
from the Tenancy Act of 1948, but which were revived, could not be affected 
at all either by the amending Act or a notification under s. 88. If this was 
so, it would mean that the special provisions of ss. 88 to 88D intended for 
meeting special needs of the locality were unnecessarily enacted and were re- 
dundant. The effect would be that the tenants’ interest should override all 
considerations of public interest. The intention of the Legislature could not 
have been to give such right to a tenant by the ae as the Supreme Court 
has observed in 8. N. Kamble v. Sholapur Muni 

Once action is taken under s. 88(1)(b) the Be HE ven by the Act is 
intended to be taken away. The present conflict between s proviso to s. 43C 
and the group of ss. 88 to 88D can be resolved by limiting the meaning of the 
proviso, with the qualification that the Act itself must be applicable in which 
case alone the proviso can apply. This is made clear by the words ‘‘notwith- 
standing the fact that either of the said Acts has been made applicable to the 
area in which such land is situate”. It is apparent that if the whole Act 
does not apply on a notification being issued, the amendments also do not 
apply. If the Act itself is not applicable to lands exempted by these sections 
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there can be no question of reviving the right of the tenant or continuing it. 

There is another way of looking at it. Assume that s. 43C retrospectively 
revived the rights of tenants of lands within municipal and cantonment limits, 
but no notification was issued the same day and then the next day a notifica- 
tion under s. 88(/J)(b) was issued which the State Government would have 
been entitled to do. As decided by the decisions in Mohanlal v. Tribhovan 
and 8. N. Kamble v. Sholapur Municipality, the protection could have been 
taken away, for the proviso tos. 43C gave no guarantee of continuing the pro- 
tection for all time to come. If this result could be produced the next day 
after the amending Act came into force, we do not see why s. 48C and this 
group of sections be not construed as we have done. 

In this view of the matter it is clear that the defendant is not entitled to 
the protection of the Act and, therefore, he cannot challenge the sale as in- 
valid or the jurisdiction of the Court to decide the suit. 

In the result the appeal is dismissed, 

Looking to the circumstances of the case there will be no order as to costs. 

Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr, Justice Patel and Mr, Justice Deshmukh. 
HARIVANSH LAL M. MEHRA v. THE STATE.” 

Prevention of Corruption Act (II of 1947), Secs, 1(2), 2, 5— Generol Clauses Act (X of 1897), Seo. 
3(28)—Land Oustoms Act (KIX of 1924), Secs.1 (2), 2(f), 2(0}—Ordinance No. 2 cf 1962— 
—Goa, Daman and Diu (Adminisiration) Act (I of 1962)—Goa, Daman and Diu (Laws) 
Regulation, 1962—Indtan Tariff Act (XXXII cf 1934), Sec. 5—Public servant placed outaide 
India whether comes within ambit of Prevention of Corruption Act for offence under 3, 5 of Act 
—Meaning of word “India” in s. 1(2) of Prevention of Corruption Act & Land Customs Act, 

Under the latter part of s,1(2) of the Prevention of Corruption Act, 1947, read with the 
definition of “public servant” contained in s, 2 of the Act every public servant placed outside 
India is brought within the ambit of the Act and renders him liable to prosecution for an 
offence under s, 5 of the Act. 

The word “India” in s. 1(2) of the Act means such territories as were comprised in the 
territory of India on January 26, 1950. 

In s. 1(2) of the Land Customs Act, 1924, the word “India” includes all such territories 
as were comprised in it on April 1, 1950, from which date the section was amended by Act 
XXY of 1950, 

Words in sections of an Act which provide for application or the extent of the Act can 
only have meaning which they have on the date of their enactment and cannot be extended 
from time to time though this may be so with respect to other sections for the obvious 
reason that the very purpose of the secticn is to provide the extent of the Act on the day of 
its enactmegt and subsequent extensions are provided for by special provisions. 


Harivanshlal (accused No. 1) was working as Senior Superintendent 
of Post Office at Jaipur at the time when Goa came to be liberated on December 
20, 1961. On this date, he was deputed as a Special Duty Officer to Goa and 
he took over charge on December 25, 1961. He assumed additional charge of 
the post of Director of Posts and Telegraphs. Later, after he was relieved 
from that post in Goa, he was posted at Jaipur as Senior Superintendent of 
Post Offices with effect from September 1, 1962. During the whole of this 
period Raj Bahadur (accused No. 2).was working as Cirele Complaints Officer 
in the Post Master General’s Office at Bombay. He became a Vigilance Officer 
on or about August 14, 1962. 

It was the prosecution case that during the period of stay of accused 
No. 1 in Goa, he made large purchases of certain luxury articles and utilising 


*Decided, April 17/18, 1967. Criminal Appeal No, 83 of 1986), 
Appeal No, 1210_of 1965 (with Criminal . . 
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his official position in the Post and Telegraph Department, transmitted these 
articles to Bombay and thereafter taking delivery of the same disposed them 
of at profit. The prosecution relied in support of this contention on four in- 
stances of such nature. It was alleged that accused No. 2 also was a party to 
these transactions along with one Savara (accused No. 3) who later became an 
approver. It was also alleged that in respect of certain radio sets which were 
brought by accused No. 1 to Bombay during this period, radio licences were 
obtained from the Dadar Post Offiee without paying the normal surcharge pay- 
able in the absence of documents of title for these articles. On these facts, 
four charges were levelled in all against these two accused. 

The first charge was directed against both the accused and the approver 
Savara for conspiracy to bring luxury goods of accused No. 1, such as radios, 
transistors, radios, radiograms, textile goods, cigarettes ete. from Goa to Bombay 
concealed in postal bags with postal seals duly affixed in such a way as to avoid 
payment of customs duty and to obtain at Bombay broadcasting licences for 
radios, transistors radios and radiograms, so brought from Goa to Bombay. The 
first charge was under s. 120-B of the Indian Penal Code read with s. 5(2) and 
5(1)(d) of the Prevention of Corruption Act. The second charge was for the 
offence under s. 5(2) read with s. 5(/)(d) of the Prevention of Corruption 
Act, 1947, against accused No. 1. This charge related to transmission of eight 
cases concealed in five postal bags duly sealed and addressed to accused No. 2 
on or about June 29, 1962. The second item under this charge was of 12 
wooden boxes and a steel trunk concealed in eight postal bags duly sealed and 
addressed to accused No. 2 on or about July 26, 1962. The third item was in 
respect of nine cases concealed in postal bags on or about July 31, 1962, again 
addressed to accused No. 2 and the fourth item was in respect of some trunks 
and leather suit-cases sent on or about March 31, 1962. The third charge was 
in respect of some articles but was directed against accused No. 2 under 
s. 5(1)(d) read with s. 5(2) of the Prevention of Corruption Act and the 
fourth charge was both against accused Nos. 1 and 2 under the same sections 
in respect of radio licences obtained by accused No. 1 in the name of members 
of his family, that of Savara, the approver, and the members of his family and 
one Mrs. Baldeosingh. 

The trial Judge held that charge No. 1 was not established. The accused, 
therefore, were acquitted of that offence. The Judge also held that the 
fourth charge could not proceed in the absence of a proper sanction from 
the relevant authorities which was not forthcoming. He, therefore, acquitted 
them of that charge also. He accepted the prosecution evidence in res- 
pect of three transactions only, that is, in respect of certain bags sent 
by accused No. 1 with his car driver, one Salim, the transaction of June 
29, 1962, alleged to be in respect of five postal bags containing eight cases, 
and thirdly the transaction of July 26, 1962, in respect of twelve wooden boxes 
and a steel trunk concealed in eight postal bags. He, however, did not accept 
the prosecution evidence that accused No, 2 was concerned in this transaction 
us a conspirator. He, therefore, acquitted accused No. 2 of charge No. 2 under 
s. 5(1)(d@) read with s. 5(2) of the Prevention of Corruption Act, but convic- 
ted accused No. 1 of charge No. 2 under the same section in respect of these 
three transactions. 

Criminal Appeal No. 1210 of 1965 was filed by accused No. 1 who was con- 
victed by the Special Judge, Greater Bombay, for offences under s. 5(2) read 
with s, 5(7) (d) of the Prevention of Corruption Act. The State filed Appeal 
No. 83 of 1966 against both accused No. 1 and accused No. 2 so far as accused 
No. 1 was acquitted of charges other than the one referred to above, namely 
of charges under s. 5(2) read with s. 5(/)(@) of the Prevention of Corruption 
Act, where he was charged along with accused No. 2, and against accused 
No. 2 who was acquitted of the same charge of conspiracy and also of the 
charge under s. 5(1)(d) read with s. 5(2) of the Prevention of Corruption 
Act. 

B.L.R.—45 
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Accused No. 1 contended (1) that inasmuch as the Prevention of Cor- 
ruption Act was not applicable to Goa, the accused could not be tried under 
that Act because on the prosecution case being true, the offence of miscon- 
duct was completed at Goa, and (2) that the prosecution had failed to establish 
that any article imported from Goa was liable to customs duty, or was not 
capable of being imported in this State, the contention being based on the fact 
that at the relevant date, (toa formed part of Indian territory and the argu- 
ment was that there could not be any question of levying customs duty on an 
urticle coming from Goa to this State and/or from prohibiting it from being 
brought into this State. 


Criminal Appeal No. 1210 of 1965. 


Bal Raj Tuli and M. J. Mirchandani, for the appellant. 

P. P. Khambata, appointed as Special Public Prosecutor. 
8. R. Chitnis, Assistant Government: Pleader, for the State. 
T. Godiwala and G. N. Kamat, for accused No. 2. 


Criminal Appeal No. 83 of 1966. 
V. H. Gumaste, Government Pleader, for the State. 
P. P. Khambata, appointed as Special Publie Prosecutor. 
T. Godiwala and G. N. Kamat, for accused No. 1. 
M. J. Mirchandani, for accused No. 2. 


Pareu J. [His Lordship, after setting out the facts and considering the evid- 
ence in the case, proceeded.] The first contention is that as the Prevention of 
Corruption Act did not apply to Goa and as the offence was completed at Goa, 
the accused could not be prosecuted under the Prevention of Corruption Act. 
In order to appreciate the contention, a few facts need be noticed. 

Goa came to be liberated on December 20, 1961. On March 5, 1962, an 
Ordinance came to be promulgated (Ordinance No. 2 of 1962) for the admi- 
nistration of Goa. This Ordinance recites that the territories of Goa, Daman 
and Diu were acquired with effect from December 20, 1961, by virtue of sub- 
el. (c) of el. (3) of art. 1 of the Constitution. It then proceeds to the en- 
acting part. Thereafter came on March 27, 1962, the Goa, Daman and Diu 
(Administration) Act, 1962, which is practically in terms similar to the Ordin- 
ance. On this very day was enacted the Constitution (Twelfth Amendment) 
Act, 1962, by which Goa, Daman and Diu were added to the First Schedule 
of the Constitution under the heading ‘‘The Union Territories’’. Similar en- 
try was also inserted in art. 240 of the Constitution. Both the Ordinance 
and the Administration Act provide, by s. 4, that all laws in force immediately 
before the appointed day in Goa, Daman and Diu or any part thereof shall 
continue to be in force therein until amended or repealed by a competent 
Legislature or other competent authority. Sub-section (2) of s. 4 gives power 
to the Central Government to make adaptations and modifications as may be 
expedient or necessary within two years from the appointed day. Section 5 
enables the Central Government, by notification, to extend any enactment in 
force in a State at the date of the notification to the territories of Goa, Daman 
and Diu, with such modifications or restrictions as it thinks proper. The 
argument is: it was only on November 12, 1962, that the President made a 
Regulation, known as ‘‘The Goa, Daman and Diu (Laws) Regulation, 1962’’, 
s. 3 of which extended enactments mentioned in the Schedule with some modi- 
fications therein to Goa, Daman and Diu. Even this was subject to the pro- 
viso that they were to come into foree on such date as may be directed by 
the Lieutenant-Governor of the territory. One of the Acts mentioned in the 
Schedule is the Prevention of Corruption Act, 1947. In accordance with the 
power contained in s. 3, the notification at exh. 185 was issued by the Lieute- 
nant-Governor and the Aet became applicable on December 27, 1962, much after 
the completion of the last incident held proved against the accused. 
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Section 1(2) of the Prevention of Corruption Act is ag follows: ‘‘It ex- 
tends to the whole of India except the State of Jammu and Kashmir....’”’ It 
is argued that ‘‘India’’ included after its liberation Goa, but as the Act did 
not extend to Goa we should read the first part as ‘‘It extends to the whole 
of India except the State of Jammu and Kashmir and Goa’’. It is then 
argued that as the second part applied to all ‘‘citizens of India’’ outside India, 
the appellant being in India, the condition was not applicable and hence he 
would fall not within it, 

The learned trial Judge answered this contention on two grounds. He con- 
sidered the purpose of this sub-section and held that the section would be 
rendered absurd by saying that it would apply to all citizens of India outside 
India, but not to citizens of India within the territories of India merely be- 
cause the Act was not applied to that territory. Therefore, as a matter of 
construction, he held that the second part applied to all citizens, whether with- 
in or without India. Secondly, the learned Judge said that it is wrong to say 
that the offence was completed in Goa. According to him, as the offence con- 
sisted of several acts, some of which were completed within the State, it could 
not be said that the offence had occurred in the territories of Goa and, there- 
fore, the appellant could not be prosecuted. As we have seen, admittedly the 
articles were improperly transported with the object referred to in the Pre- 
vention of Corruption Act and ultimately received in Bombay, as deposed to 
by Savara, which evidence must be accepted, then evidently, the acts were 
completed in this State and the second answer made by the learned trial Judge 
cannot possibly be challenged. 

It is true that ordinarily the intention of the Legislature is to be found 
from the words used by the Legislature. Mr. Tuli relies upon the decision in 
M. Narayanan v. State of Kerala,’ where the following observations of the 
Judicial Committee in Dyke v. Elliott: The ‘Gauntlet’? were cited with 
approval: 

“No doubt all penal Statutes are to be construed strictly, that is to say, the Court must 
see that the thing charged as an offence is within the plain meaning ot the words used, and must 
not strain the words on avy notion that there has been a slip, that there has been a casus omissus, 
that the thing is so clearly within thé mischief that it must have been intended to be included 
and would have been included if thought of. On the other hand, the person charged has a right 
to say that the thing charged, although within the words, is not within the spirit of the enact- 
ment, But where the thing is brought within the words and within the spirit, there a penal 
enactment is to be construed, like any other instrument, according to the fair commonsense. 
meaning of the language used, and the Court is not to find or make any doubt or ambiguity in 
the language of a penal statute, where such donbt or ambiguity would clearly not be found or 
made in the same language in any other instrument.” 


It is contended that the learned Judge has stretched the language of the Act 
and brought within the scope of the Act persons not intended to be brought 
within it. 

The decision, however, does not mean that the Court should shut its eyes 
to all normal rules of construction of statutes and adopt a restricted construc- 
tion of the sections contrary to the sense and the spirit of the provision. 
Every statute, whatever its nature, must be construed fairly and reasonably 
as a whole, and it is only if there are two possible meanings that can be 
assigned to it, that the rule of strict construction in the case of a penal pro- 
vision can obtain. 

The question will be, what is the meaning to- be assigned to the word ‘‘India’”’ 
in this Act. In the Aet, the word is not defined. For the State, Mr. Kham- 
batta contends that the word should receive a limited construction and ought 
to carry the sense it had when enacted. 

When the Act was enacted the Indian states and these other territories were 
foreign to India. As enacted in 1947, it extended to the whole of British India 


1 [1963] A.I.R. S.C. 1116, 2 (1871-73) L.R: 4 P,C. 184, at p. 191. 
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and it applied to all British subjects and servants of the Crown in any part 
of India and to British subjects who are domiciled in any part of India 
wherever they may be. 

By the Adaptation of Laws Order (January 26, 1950), s. 1(2) became: 

“It extends to the wholo of India except Part B States; and it applies also to all citizens of 
India outside India.” 

Later, by s. 3 of Act III of 1951 and Schedule E, the words ‘‘except the State 
of Jammu and Kashmir’’ were substituted for the words “except part B 
States”. 

Originally the Aet applied to British India and was later applied to the whole 
of India except part B States and then to India except Jammu and Kashmir. 
Words in sections which provide for the application or the extent of the Act 
can ‘only have meaning which they have on the date of their enactment and 
cannot be extended from time to time though this may not be so with respect 
to other sections for the obvious reason that the very purpose of the section 
is to provide the extent of the Act on the day of its enactment and subse- 
quent extensions are provided for by special provisions. ‘‘India’’ has been 
defined by the General Clauses Act, s. 3(28), to mean: ‘‘As respects any period 
after the commencement of the Constitution all territories for the time being 
comprised in the territory of India”. The word ‘‘India’’ could mean such 
territories as were comprised in the territory of India on January 26, 1950, 
and not such territories as may be brought into it in future, for it is hardly 
possible to hold that all laws become applicable merely because fresh terri- 
tories are brought within the Indian territory. See Maxwell on the Interpre- 
tation of Statutes (9th edn.), p. 62. 

The word ‘‘India’’ having limited meaning, the ‘latter half of the section 
“and it applies also to all citizens of India outside India’’ becomes applicable. 
The appellant being a citizen of India will be reached by the Act, as he was 
in a territory which was ‘‘outside’’ India though for the purposes of ‘the Con- 
stitution and other purposes it was within India. 

In this connection, it is also necessary to consider s. 2 of the Act which 
gives the words ‘‘publie servant” ‘the same meaning they have in the Penal 
Code. Section 21 of the Indian Penal Code defines ‘‘public servant’’ to mean 
a person falling under ia of the catesories therein mentioned, Twelfth Clause 
of which says that: 

“Every person in tho service or pay of the’ Government cr remunerated by fees or come 

mission for the performance of any public duty by the Government.” 
The combined effect of s. 1(2), latter part, and the definition of ‘‘public 
servant” contained in s. 2 read with s. 21 of the Indian Penal Code must 
bring in every public servant placed even outside India also within the ambit 
of the Act and render him liable to prosecution for an offence under s. 5 of 
the Prevention of Corruption. Act. 

In this connection, we must refer to the Goa, Daman and Diu (Administra- 
tion) Act, 1962. Section 8, which reproduces the language of s. 6 of the 
Ordinance, is as below: 

“For the purpose of facilitating the application of any law in relation to Goa, Daman and 

Diu, any Court or othor authority may construe any such law in such manner not affecting the 
substance, as may bo necessary or proper to adapt it to the matter before the Court or other 
authority,” 
Difficulties in the application of several Acts apparently appear to have been 
foreseen by the authorities enacting the Act and that is why a provision has 
been made, enabling the Court to construe the law. If the intention in enact- 
ing s. 1(2) was to apply the Act to publie servants even outside India, it is un- 
thinkable to impute an intention to exempt the public servants from the appli- 
cation of the Act within the térritories of India. We would, therefore, be 
justified in holding that the word “India’’ in the Act included ` such territories 
as were within it on January 26, 1950. 


1967.] HARIVANSH LAL V, THE STATE (4.08.J.)—Patel J. 709 


It is, however, contended that if this construction is adopted, s. 188 of the 
Code of Criminal Procedure may come in the way of the prosecution. The 
section enables a citizen of India to be tried wherever found for any offence 
committed by him outside ‘‘India’’. Mr. Mirchandani relies on the proviso 
which says: ‘‘...no charge as to any such offence shall be enquired into in 
India unless... the sanction of the State Government shall be required.” 

It is sufficient to say that the present enquiry and the proceedings are not 
under the Code of Criminal Procedure, but under the special Act, that is, the 
Prevention of Corruption Act, which contains its own provisions regarding 
sanctions in respect of prosecutions under the Act. Section 1(2) of the Code 
of Criminal Procedure which extends it to the whole of India also provides 
that nothing contained in it shall affect any special or local law now in force, 
or any special jurisdiction or power conferred, or any special form of proce- 
dure prescribed, by any other law for the time being in force etc. Section 188 
of the Code of Criminal Procedure, therefore, does not affect the prosecution 
of the accused under the Prevention of Corruption Act. 

The second contention was that no cnstoms duty was leviable and, therefore, 
the charge that the accused transmitted these articles in the particular manner 
in order to avoid the customs duty, must fail. It is argued that Goa formed 
part of an Indian territory and as there could not be any liability to customs 
duty on articles brought from one part of the country to another part of the 
country, no duty was recoverable. 

In order to examine the validity of this argument, we have again to go to 
a Customs Act, 1924. Section 1(2) as amended by Act XXV of 
] is: 

“It extends to the whole of India except the State of Jammu and Kashmir”. 

Section 4 relates to establishment of Land Customs stations and determination 
of routes, Section 5 relates to permit for goods passing across frontier and 
requires that every person desiring to pass any goods, whether dutiable or not, 
by land out of or into any foreign territory shall apply in writing, in such 
form as the Chief Customs Authority may by notification in the Official 
Gazette preseribe, for a permit for the passage thereof, to the Land Customs 
Officer in charge of a land customs station established-in a land customs area 
adjoining the foreign frontier across which the goods are to pass. Sub- 
section (2) of s. 5 says that when the duty on such goods has been paid or 
the goods have been found by the Land Customs Officer to be free of duty, 
the Land Customs Officer shall grant a permit certifying that duty has been 
paid on such goods or that goods are free of duty, as the case may be. What 
we have said in respect of the Prevention of Corruption Act must apply in 
this case. Immediately the territory. of Goa formed part of Indian territory, 
machinery under the Indian Sea Customs Act could never have been brought 
into force. In order that the commercial stability may. not be disturbed in 
-both territories, it would not have been advisable to immediately remove the 
customs barriers. We must, therefore, construe the word ‘‘India’’ in s. 1 to 
include all such territories as were comprised in it.on April 1, 1950, from 
which date the amendment became effective’ Goa: bheing outside the territory, 
customs duty was leviable until such time:as Goa became part of Indian terri- 
tory’ for the purposes of the Act. : 

There is another.way of looking at the matter. Seetion 5 of the Land Cus- 
toms Act refers to goods passing out of or into foreign territory, and -land 
customs area: adjoining the foreign frontier. Jn ordér that this section should 
apply, goods must come from foreign territory into India, or must go out from 
Tndia to foreign territory, and must pass land customs arca adjoining. ‘foreign 
frontier. “For eign territorv’’ has beer defiried in s. 2(f) to mean any terri- 
tory which has been declared under s. 5 of. the Indian Tariff Act, 1934 
(XXXII of 1934) to be foreign territory for the purposes of that Act. "Under 
s. 5 of the Indian Tariff Act, a notification has. been. issued by the Ministry 
of Commerce, Government of India, being notification No: 34/T-A/22/50, dated 
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April 1, 1950, by which Goa, Daman and Diu were declared to be foreign terri- 
tories. ‘‘Foreign frontier’’ has been defined by s. 2(e) of the Land Customs 
ict to mean the frontier separating any foreign territory from any part of 
India. Unless, therefore, under the Tariff Act, 1934, the above referred to 
Government notification has been withdrawn, Goa, Daman and Diu must con- 
tinue to be foreign territories as defined by the Land Customs Act, notwith- 
standing the fact that for other purposes these territories formed part of 
India after its incorporation into Indian territories. No notification has been 
brought to our notice withdrawing the notification referred to above. Under 
these circumstances, the frontier adjoining the territories of Goa, Daman and 
Diu, must be regarded as the boundary line between the Indian territory and 
foreign territory. As a result, s. 5 becomes at once applicable. 


It is argued that the Land Customs Act and the Indian Tariff Act are both 
{axing statutes and, therefore, they must be construed strictly and taxing pro- 
visions should not be extended by construction. Before the Court goes to the 
rule of construction, the Court must ascertain what is the fair and reasonable 
meaning of the statute required to be construed and it is only where there is 
ambiguity in the language used, that there is scope for construction, either 
strict or liberal. For the reasons stated above, it is obvious that customs 
duty was rightly leviable by the Government on articles being brought into 
Indie. Though, therefore, we do not agree with the learned trial Judge when 
he says that the customs duty was rightly being levied, merely because an 
officer of customs said so, we hold that the customs duty was leviable on the 
articles that were imported from Goa into India. 


[The rest of the judgment is not material to this report.] 
Appeals dismissed. 





APPELLATE CIVIL 


Before Mr, Justice Patel and Mr, Justice Thakker. 
DR. V. D. ANGAL v. THE STATE OF MAHARASHTRA.* 


Indian Limitation Act (IX of 1908), Art. 102—Pombay Oivil Services Rules, 1959, Rides 150, 24, 
152—Government vervani’s dismissal from service held legal by Court—Subsequent suit by 
Government servani for arrears of salary due three years before filing of sutt— Whether such 
claim barred, 


The plaintiff who was a Government servant was dismissed from service with effect from 
November 1, 1955. He filed a suit contending that the order of dismissal was illegal and 
inoperative. His contention was upheld by the trial Court and also by the appellate Court 
on August 20, 1959. He was reinstated on July 13, 1960 but resigned soon after, On 
beptember 7, 1961, he filed the suit claiming arrears of his salary from November 1, 1955 to 
the date of reinstatement, On the question whether the claim for arrears of ‘salary which 
became due three years before the filing of the suit was barred by art. 102 of the Indian 
Limitation Act, 1908, the plaintiff conteaded that as under rule 150 of the Bombay Civil 
Services Rules, 1959 the plaintiff was not entitled to any part of the salary ur til his dis- 
misal was held to be invalid or inoperative, his arrears of salary could be said to have 
accrued due on August 20, 1959 and, therefore, his claim was within time: 

Held, that the declaration given by the Court on August 20, 1949, that the order of dis- 
missal was invalid or void did not give a fresh starting point of limitation and that, there- - 
tore, the plaintiff’s claim for arrears of salary which became due three years before the filing 
of the suit was barred under art. 102 of the Indian Limitation Act, 


.* Decided, February 13,1967, Second Ap decrée passed by K. N. Hingane, Civil Judge, 
No, 1411 of 1963, against the decision of M. N. S.D., Dhulia, in Regular Civil Suit No, 214 
‘Indurkar, District Judge at: Dhulia, in Civil of 1961, ; 

Appeal No, 312 of 1982, setting aside the 
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State of Madras v, Anantharaman', dissented from. 
Provinces of Punjab v. Tara Chand*, Madhav v. State of Mysore, Unien of India v. R. 
Akbar Shertff* and Dr. Jnanenara Nath v. State of Orssea®, referred to, 


Tue facts appear in the judgment. 
U. R. Lalit, for the appellant-plaintiff. 
G. N. Vaidya, Assistant Government Pleader, for the respondent. 


Pate, J. This appeal is by the plaintiff who has failed substantially 
in the District Court. The appeal arises under the following circum- 
stances. The plaintiff was appointed on March 24, 1955, as Medical Officer in 
charge of Infirmary Dispensary at Dhulia. Over and above his scheduled 
salary, he was entitled to get Rs. 10 per month on account of the loss of private 
practice. A departmental inquiry was held against him by the Collector and 
he was dismissed from service with effect from November 1, 1955 on October 
31, 1955. He raised suit No. 10 of 1957 on January 2, 1957, contending that 
the order was illegal and ineffective and he continued to be in service. This 
suit was decreed on January 4, 1958. The appeal to the District Court, being 
Appeal No. 63 of 1958, was dismissed and a second appeal to this High Court, 
being Second Appeal No. 1126 of 1959, wag dismissed on December 4, 1959. 
The plaintiff was reinstated by an order dated July 18, 1960. The plaintiff 
has not even cared to produce the reinstatement order. On September 1, 1960, 
tke plaintiff resigned. Thereafter -the plaintiff gave notice, exh. 21, on 
September 22, 1960, demanding arrears of his pay. He gave a second notice, 
exh. 23, on March 7, 1961, in connection with the same. On June 23, 1961, 
Government passed a resolution at exh. 33 sanctioning his pay from November 
1, 1957, minus such amounts as he was earning during the period in question. 
Eventually, he was paid a sum of Rs. 2,351.29 nP. for that period which, as 
the receipt exh. 81 passed by him shows, he: accepted under protest. There- 
after he filed the present suit for arrears of salary on September 7, 1961. He 
claimed his salary from November 1, 1955, until date minus the payment made 
by the Government. 

In the trial Court he also made a claim for damages on the ground of mental 
and bodily suffering, because of the dismissal order and also on the ground of 
expenses incurred by him in the prosecution of the earlier suit. The trial Court 
decreed his claim to the extent of Rs. 4,917.16 nPs. which included the claim 
for mental and bodily suffering and towards legal expenses towards prior suit. 
The State appealed to the District Court. The District Court applied art. 102 
of the Limitation Act and awarded only such part of salary or allowance as fell 
within three years prior to the date of the suit. It rejecetd the claim of the 
plaintiff regarding mental and bodily suffering and also regarding the ex- 
penses of the previous trial. The plaintiff appeals and limits his claim now 
to a sum of Rs. 3,000 which Mr. Lalit says, is the arrears claimable by him in 
respect of the period in question i.e. from November 1, 1955, to the date of 
reinstatement. 

Mr. Vaidya relies on two decisions of this Court. In Smt. Afandodaribai 8. 
Deshmukh v. State of Bombay,’ a Division Bench, of which I was a member, 
decided that to such a suit art. 102 of the Limitation Act applies and the 
salary accrues due from month to month as and when it became payable. In an- 
other case, Lerman Shridhar Kulkarni v. State of Bombay,? again a Divi- 
sion Bench of this Court, where I was a party, decided that such a suit as the 
present was governed by the provisions of O. II, r. 2 of the Civil Procedure 
Code. A plaintiff who challenges the order of dismissal as being illegal and 


1 [1963] A.I.R. Mad. 425, decided by Patel and K. T Dessi JJ., on 
2 (1947) 49 Bom, L.R. 697, F.o. December 17, 1982 (Unre 

3 [1062] ALR. 8.C. 8. 2 (1968) First. A at K No. 648 of 1957, 
4 [1061] AI.R. Mad. 486. -decided by Patel and Chitale JJ., on October 
5 [1964] ALR. Orissa 241. "31, 1963 (Unrep.). 

1 (1962) First Appeal No, 480 of 1958, 
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void is also bound to ask for arrears ‘of the salary to the date of the suit, 
and if he has not so askéd, the provisions of O. II, r. 2 of the Civil Procedure 
Code apply, and a second suit for arrears prior to that date would not be 
competent. We also applied art. 102 and held that salary was recoverable 
from month to month and only such portion of the salary after the earlier 
suit could be awarded as fell within three years before the date of the second 
suit. 

Mr. Lalit contends that certain legal aspects were not considered by us in 
the earlier judgments and, therefore, the question should be reconsidered. His 
argument is that the Civil Services Rules make substantial difference in the 
application of art. 102 of the Limitation Act. 

Article 102 of the Limitation Act provides a period of three years for a suit 
for wages and the starting point is ‘‘when the wages accrue due’’. 

In this connection, we are referred to Rules 24, 150 and 152 of the Bombay 
Civil Services Rules. Rule 24 reads: 

“24, Subject to any exceptions specifically made in these n les, a Government servant 
commences or ceases to be entitled to the pay and allowances of a post with effect from the dato 
he assumes or relinquishes charge of the duties of that post, if he assumes or relinquishes charge 
of those duties in the forenoon of that day; otherwise from the following” day.” 

Exceptions are not necessary for our purposes. 

Rule 150 reads: 

“1650, The pay and allowancos of a Government servant who ia dismissed or removed 
from service cease from the date of such dismissal or removal,” 

Rule 152 is as follows: 

“152, (1) When a Government servant who has been dismissed, removed or suspended 
is reinstated, the authority competent to order the reinstatement shall consider and make n 
specific order— 

(a) regarding the pay and allowances to be paid to the Government servant for the period 
of his aksence from duty; and 

(b) whether or not the said period shall be treated os a period spent on duty. 

(2) Where the authority mentioned in sub-rule (1) is of opinion that the Government ser- 
vant has been fully exonerated or, in the case of suspension, that it was wholly unjustified, the 
Government servant shall be given the full pay and allowances to which he would have been 
entitled had he not beon dismissed, removed or susperded, as the case may be, 

(3) In other cases, the Government servant shall be given such proportion of such pay and 
allowances as such competent authority may prescribe : 

Provided that the payment of allowances under clause (2) or clause (8) shall be subject to 
all other conditions under which such allowances are admissille,”” 

Sub-rules (4) and (5) are not relevant for our purposes. 

It is at once apparent that no cause of action can be founded in the pre- 
sent case on Rule 152, because it does not create a right in the dismissed Gov- 
ernment servant to the pay for the entire period during which he stood dis- 
missed until the decree of the Court. It only prescribes that the competent 
authority must consider the question as to what should be paid to him and 
whether or not for the whole or a part of the period, he should be treated 
as being on duty. By sub-rule (2), where a Government servant is fully exo- 
nerated or where in the case of suspension, it is held that suspension was 
wholly unjustified, it is provided that he would be entitled to full pay and 
allowances to which he would have been entitled had he not been dismissed or 
suspended, as the case may be. In such a case, it is possible to argue that 
though originally cause of action may have accrued every month when the 
salary became payable, on the exoneration of the Government servant, a fresh 
cause of action accrued by reason of sub-rule (2). This question does not arise 
in the present case and we, do not decide it. In the present case, the only 
argument of Mr. Lalit could be and has been that as Rule 150 provides that 
from the date of dismissal the pay and allowances of a dismissed Government 
servant shall cease until the dismissal was held to be invalid or inoperative, 
the plaintiff was not entitled to any part of the salary and, therefore, he could 


' 
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not file a suit in respect of the same. It is this contention that must now be 
examined. 

It is a fundamental rule of procedure that a party who comes to Court 
comes On allegations on which he is entitled to relief and on the basis of 
which he can claim relief. It need not be that his rights must be admitted or 
must have been declared to be true. It is on this footing that where it is 
alleged that a tenancy is terminated that the landlord files a suit for posses- 
sion and mesne profits. It is again on this principle that where it is alleged 
that a defendant is a trespasser, he claims possession and mesne profits. 
Similarly, in the case of a contract where a breach is alleged by the defendant, 
the plaintiff asks for relief based on his allegation and so also in the case of 
a tort. In each case, the Court has to decide whether or not the allegation 
made by the plaintiff that the tenancy is terminated, that the defendant is a 
trespasser, that the contract is broken or that a tort is committed, is true. If 
that issue is found in his favour then the plaintiff is entitled to the relief. It 
is sufficient to say, therefore, that in every case in order to be entitled to re- 
lief, it is not necessary for the plaintiff that the defendant must accept or 
admit his right to the relief and in the absence of such admission, there should 
first be a declaration by the Court that the right that is claimed exists. 

The question is whether in the suit that the plaintiff filed, could he claim 
arrears of salary? The relief of declaration was founded on the allegation that 
there was a breach of the provisions of art. 311 of the Constitution and further 
that he continued to be in service. Whether or not this allegation was true, 
he was bound to have asked for salary during the period between the dis- 
missal and the filing of the suit since according to him he would be entitled 
to salary and it was wrongfully withheld. Order II, r. 2 of the Civil Pro- 
cedure Code requires that every suit must include the whole of the claim to 
which the plaintiff is entitled in respect of his cause of action. The plaintiff 
is at liberty to relinquish a part of the claim in order to bring the suit within 
jurisdiction of the Court. Sub-rule (2) of r. 2 provides that if the plain- 
tiff omits to sue in respect of or intentionally relinquishes any portion of his 
claim, he shall not afterwards sue in respect of the portion of his claim so 
omitted or relinquished. Similarly, if a plaintiff is entitled to ask for more 
ihan one relief in respect of his cause of action, he must sue for all such re- 
liefs. But if he omits to sue for any relief to which he is entitled, except 


_ with the leave of the Court, he would not be entitled to sue for such relief. 


On the ground that his dismissal was invalid and he continued to be in ser- 
vice, be was entitled to the reliefs (1) a declaration that the order of dismissal 
was invalid and (2) that payment of arrears of his salary. In Province of 
Punjab v. Tara Chand, the Federal Court was dealing with a case of dis- 
missal alleged to be contrary to the provisions of s. 240(2) of the Govern- 
ment of India Act, 1985. The Federal Court held that in such a ease, 
the plaintiff had a right to maintain a suit for a declaration that the dismissal 

‘was void and also for relief by way of recovery of pay which may have 
become due to him. The Federal Court pointed ont that as the order was con- 
trary to the provisions of s. 240(2) of the Government of India Act, the order 
was utterly void and was in the eye of law no more than a piece of waste paper 
and that he was entitled to draw his salary for the period of his service after 
March 19, 1938. This decision clearly illustrates that in a suit for declaration 
that the order of dismissal is void, the plaintiff is entitled to claim arrears 

\ of salary and if he is entitled to so claim but if he omits to sue for the same, 


A Q. TI, r. 2 must apply. The decision in Madhav v. State of Mysoret gives 


effect. to the above principles. Im that case one M who held the substantive 


" Grade of First Grade Mamlatdar was officiating as District Deputy Collector. 


Subsequently, as a result of departmental inquiry for misconduct, he was re- 
verted’ to his original rank as Mamlatdar. He filed a suit for a declaration 
that the order of reverter was void and also for arrears of. salary. . The- order 


3 (1947) 49 Bom. L.R. 697,rF-.c, 4 [1962] A.I.R. 8.C. 8. 
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was made on August 11, 1948. He filed the suit against the State of Bombay 
on August 2, 1954 for a declaration that the order of 1948 was void and for 
recovery of Rs. 12,866 and odd on account of the arrears of salary and allow- 
ances ete. The Supreme Court following Tara Chand’s case applied 
art. 102 of the Limitation Act and decreed salary only from June 2, 1951, 
which included also the notice period. 

Mr. Lalit relies on two decisions of the Madras High Court and one of the 
Orissa High Court, where it was said that a rule similar to Rule 150 of the Bom- 
bay Civil Services Rules would make a difference to the commencement of the 
date of the cause of action. The decisions are: Union of India v. R. Akbar 
Sheriff,© State of Madras v. Anantharaman® and Dr. Jnanendra Nath v. State 
of Orissa.’ In the first and the third cases, there is not much of reasoning 
and in view of what we have stated, we need not go into the facts of these 
eases. The decision in the State of Madras v. Anantharaman has a bearing 
on the question in issue. Fundamental rule 52 as in force in Madrag State is 
similar to Rule 150 of the Bombay Civil Services Rules. The Court recognised 
that normally the salary for every month will be payable at the beginning of 
the next month, but observed that where a public servant had been dismissed or 
removed, his pay and allowance would cease from the date of such dismissal 
or removal. It is further observed that the terminus a quo for a suit under 
that provision is the accrual of the salary. By reason of Fundamental Rule 52 
the right to salary ceases the moment an order for dismissal or removal is 
made, and it would not be open to the employee to recover the salary earned 
without having the order of dismissal set aside. It is not necessary to con- 
sider the arguments which were made by the Government Pleader in that case 
as they do not commend to us. But with great respect we feel that a rule like 
fondamental rule 52 has nothing to do with the question at issue. It must 
always be remembered as we have stated at the beginning, that, the plaintiff 
who comes to the Court does not always come with his right accepted by the 
other side and asks relief merely on the basis of that accepted case. Once it 
is admitted that it is neither necessary that the facts or allegation of the plain- 
tiff must be accepted by the other side or must be adjudicated upon by a 
Court of competent jurisdiction, a right to relief arises, it is evident a rule 
of the type has no bearing on the question. This rule provides for nothing 
extraordinary which is a deviation from the normal result in such cases. In 
every case when the tenancy is terminated, no right exists as between landlord 
and tenant, and similarly where contract is terminated or broken, no right exists 
between the two contracting parties as such and large number of illustrations 
ean be given in this respect. Rule 52 or any such rule provides only normal 
consequences of breaking off of relationship of master and servant and nothing - 
more. The assumption that termination of service is a valid termination is im- 
plicit in this rule. It does not give a starting point of limitation. Having 
regard to these aspects of the matter, it is not, with respect, necessary to go 
to the question of the effect of an order which is declared to be void by the 
Court. The learned Judges distinguished the decision in Tara Chand’s case 
by saying that applicability of fundamental rule 52 was not considered, and 
the decision in Madhav v. State of Mysore, on the ground that the plaintiff 
still continued to be in service and was not a case in which fundamental rule 52 
prevented the accrual of salary. With respect, the judgment of the Federal 
Court and the Supreme Court cannot be distinguished on this ground. As we 
have stated, fundamental rule 52 does not lay down any new principle. The 
consequence must follow from the termination of the relationship whether or 
not such a provision exists. Apart from this, the decision in the later case 
has not, in our view, been rightly distinguished. Rule 24, of the Bombay 
Civil Services Rules, clearly provides that a government servant is entitled to 
such emoluments as are attached to his office. As soon as, therefore, there is 


6 [1961] A.I.R. Mad. 486, 7 [1964] A.LR, Orissa 241, 
6 [1963] A.I.R. Mad. 425. 
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an order of reverter, the Government servant would be entitled only to the 
salary attached to his reverted post, and not to the salary of his higher post. 
It could be had only if the order of reverter was declared void, which the 
Supreme Court did. If the contention that the cause of action accrued on the 
date of declaration that the order is invalid, were right, since the plaintiff had 
asked for the payment of the arrears in that very suit, the claim could never 
have got barred by time because of rule 24. We are, therefore, of the view 
that a declaration that the order is invalid or void does not give a fresh start- 
ing point unless when probably the case falls under Rule 152(2) which point we . 
do not decide. 

As a last resort, Mr. Lalit relied upon the decision of the Supreme Court in 
Venkatesh Narahar v. H. K. Milla. The question was one of construction 
of the Bombay Tenancy and Agricultural Lands Act, 1948, the question being 
when would the cause of action for an application under s. 29(2) of the Bom- 
bay Tenancy and Agricultural Lands Act would accrue to a landlord who had 
terminated the tenancy of the tenant on the ground of sub-letting. The ques- 
tion was whether the time would begin to run from the date of sub-letting or 
the date of termination of the tenancy. This is entirely a different question 
and has no bearing on the question of applicability of art. 102 of the Limita- 
tion Act. It is obvious that the right to apply under s. 29(2) could only 
accrue if a notice terminating the tenancy is given to the tenant, which is 
the condition precedent for the making of the application and the Supreme 
‘Court, therefore, held that it is the date on which the tenancy is terminated 
that gives the right to possession, and not mere subletting of the property. 

We, therefore, are of the view that the learned District Judge was right in 
holding that the plaintiff was not entitled to any relief except the one granted 
by him. The appeal, therefore, fails and is dismissed with costs. 

Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice M. V. Paranjape. 
THE STATE v. MANAFKHA LUKMANKHA PATHAN.* 


Essential Commodities Aot (X of 1955), Sec. 3—Maharashira Foodgrains Dealers’ Licensing 
Order, 1963. lauses 2(a), 3(2)—Defence of India Rules, 1962. Rules 141, 125—Maha- 
rashtra Foodgrains (Declaration of Stocks) Order, 1964—-Ordere issued under 8,3 of Essential 
Commodities Act how to be published—Who is a ‘‘dealor” under cl. 1(a) of Foodgraina Licensing 
Order--Person storing foodgrains whether presumed to be doing business of storage of food- 
grains for sale under cl.3(2}—-Notification of order issued under Defence of India Rulea whether 
dus publication. 

For the purpose of publication of an order issued under s. 3 of the Essential Commodities 
Act, 1955, what is required is only the publication of that order in the Official Gazette. 
It is not necessary for its legal publication that the order should be explained to the traders 
or that the order should be published by beat of drum. 

In the absence of any evidence to show that a person was engaged in the business of 
purchase, sale or storage for sale of foodgrains in quantity of ten quintals or more at any 
one time, such person cannot be classified as a dealer within the meaning of that expression 
as used in clause 2(a) [before its amendment] of the Maharashtra Foodgrains Dealers’ 
Licensing Order, 1968. The presumption that has to be raised under clause 3(2) of the 
Order ia only to the extent that if the quantity of foodgrams found to have been stored 
is in excess of ten quintals or more at any one time, then it should be deemed that such a 
storage was done for the purpose of sale, unless the contrary is proved. This however 
does not mean that the person so storing the foodgrains would be presumed to be ae 
the business of storage of foodgrains for sale. 


8 [1966] A.I.R. 8.0. 1085, No. 1697 of 1965. 
*Deoided, February 1, 1967. Oriminal Appeal 
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Manipur Administration v. Nila Chandra Singh, referred to. 
Under rule 141(2) of the Defence of India Rules, 1962, notification of an order issued 
under any of these Rules in the Official Gazette is due publication thereof. 
Emperor v. Mhatarji Bhau Patil? and Emperor y. Leslie Gwil, referred to. 


Tue facts are stated in the judgment. 


R. A. Jahagirdar, Hon. Assistant to the Govermment Pleader, for the State. 
H. H. Ponda, for the accused. 


M. V. PARANJAPE J. In this appeal the State challenges the order of acquit- 
tal passed in favour of the accused who is the respondent before me. The res- 
pondent was charged before the learned Judicial Magistrate, First Class, Nan- 
durbar, for having committed offences punishable under s. 7(7) of the Essen- 
tial Commodities Act, 1955, and sub-r. (9) of rule 125 of the Defence of India 
Rules, 1962. 


The case of the prosecution against the accused was that on November 1, 
1964, at about 8.30 am. P.S.I. Nalwade, who was attached to the Dhadgaon 
Police Station, raided the grocery shop of the accused at Dhadgaon, District 
Nhulia, on information received by him that the accused possessed foodgrains 
weighing more than 25 Quintals and further that he had not made a declara- 
tion of his stocks to the authorities as required in the relevant orders which 
T will refer to presently. In the search that P.S.I. Nalwade took. of the shop 
of the accused he found that the accused had stored in his shop 8 Quintals 
aud 57 kilograms of grain known as ‘Dadar’, 7 Quintals and 37 kilograms of 
wheat, 1 Quintal and 83 kilograms of rice, 2 Quintals and 99 kilograms of gram 
flour, 80 kilograms of gram Dal, 2 Quintals and 40 kilograms of “Maida and 31 
kilograms of wheat flour. Thus, the total quantity of food grains which was 
found to be stored by the accused in his shop was 25 Quintals and 27 kilo- 
grams. The prosecution case was that the accused was carrying on the business 
of sale and purchase of foodgrains without licence as required by the Maha- 
vashtra Foodgrains Dealers’ Licensing Order, 1963 (hereinafter referred to as 
‘the Licensing Order’’), which was issued under s. 3 of the Essential Commo- 
dities Act, 1955, and therefore the accused was guilty of an offence punish- 
able under s. 7(/) of the Essential’ Commodities Act, 1955.° The prosecution 
case- further was that the accused had stored these foodgrains without declar- 
ing them as required by the Maharashtra Iooderains (Declaration of Stocks) 
Order, 1964, (hereinafter referred to as ‘‘the Declaration of Stocks Order’’), 
issued under Rule 125 of the Defence of India Rules, 1962, and that, thers- 
fore, the accused was guilty of the offence punishable under sub-r. (9) of 
r, 125 of the said Rules. ; 


The accused admitted that a search was made in his shop by P.S.I. Nalwade 
on the day in question and foodgrains were attached from his shop, but his 
case was that the foodgrains that were attached were not weighing 25 Quin- 
{als and 27 kilograms. His defence further was that the two Orders, viz., the 
Licensing Order and the Declaration of Stocks Order, were not duly published 
and consequently he could not be held guilty of the offences charged against 
him. He also pleaded that he was an agriculturist and therefore was not liable 
to declare stock up to 25 Quintals of foodgrains under the Declaration of 
Stocks Order. 


The learned trial Magistrate has held, relying upon the evidence of prosecu- 
{ion witness P.S.I. Nalwade, that in the raid that took place on the day in 
question 25 Quintals and 27’ kilograms of various kinds of- foodgrains as de- 
‘posed to by the witness were found in the shop’ of the accused. The learned 
Magistrate has also held that the accused was not an agriculturist bat’ was a 

1 [1064] A.I.R. S.C, 1533. L- 3. (1944).47 Bom, LR. agi ss 

2 (1944) 47 Bom. L.R. 143. S 
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dealer within the meaning of that expression as used in the Licensing Order. 
But the learned Magistrate has held that none of the two Orders in question 
was duly published as required by Jaw and, therefore, the learned Magistrate 
has acquitted the accused. Aggrieved by this order of acquittal the State has 
come before me in appeal. 

With regard to the Declaration of Stocks Order, this is what the learned 
Magistrate has said, after discussing the evidence of publication of the Order 
by beat of drum led on behalf of the prosecution: 

“Even if it is presumed that the above publication was made ditto as per Exhs. 32 and 
33, it can hardly be said that it was the publication consistent with clauso 3 of the Maharashtra 
Foodgrains (Declaration of Stocks) Order, 1964. The above clause lays down that every person 
shall, not later than 5th of each month, furnish in writing to the specified officer a full and correct 
statement in the form set forth in Schedule ‘B’ in respect of cach of the foodgrains held by him 
at any place in the State on the last date of the preceding month”. 
The learned Magistrate, therefore, has held that the publication by beat of 
drum of the said Order was not in terms of the Order itself and therefore the 
learned Magistrate has acquitted the accused of the offence of contravention of 
the said Order. 

As regards the Licensing Order, this is what the learned Magistrate has 
stated: 


“Similarly regarding tho publication of the Maharashtra Foodgrains Dealers’ Licensing 
Order, 1963, the position is still worse. It was not at all published by the beat of drum. i 
The learned Magistrate has also discussed the evidence led on behalf of the 
prosecution to show that the accused was present at a meeting of traders of 
Dhadgaon where this order was explained by Sonwane, Extra Head Karkun 
of Dhadgaon. But he has not accepted that evidence of the prosecution and 
therefore has held that this Order was also not duly published. Consequently 
the learned Magistrate has acquitted the accused of the offence of contraven- 
tion of this order also. 

Mr. Jahagirdar, who appears on behalf of the State, contends that so far 
as the Licensing Order is concerned, the learned Magistrate was in error in 
assuming that under the provisions of the Essential Commodities Act, 1955, it 
was necessary to explain the Order to the accused. The learned counsel 
further contends that the learned Magistrate erred in acquitting the accused 
for want of evidence to show that the order was explained to the accused. 
Mr. Jahagirdar relies upon the provisions of el. (a) of sub-s. (5) of s. 3 of 
the said Act and contends that what was required for the due publication of 
the Order was only a notification of the said Order in the Official Gazette, if 
the Order was of a general nature and issued under the provisions of s. 3 of 
the Act. Mr. J ahagirdar says that the Licensing Order issued by the Maha- 
rashtra Government in 1963 was admittedly an order of a general nature as 

contemplated by el. (a) of sub-s. (5) of s. 3 of the Essential Commodities Act, 
1955, and therefore, for its due publication what was required was its notifica- 
tion in the Official "Gazette, which has been done. Mr. Jahagirdar, therefore, 
contends that the learned Magistrate was in error in holding that the Order 
was not duly published. Mr. Jahagirdar says that the law nowhere requires 
that the Order was required to be explained to the accused before it could 
be said to be duly published as required by law. Mr. Ponda, who appears on 
behalf of the accused, has not been able to point out any provisions which 
will require the Order to be explained to the accused in order that the Order 
could be said to be duly published. In my opinion, the submission made by 
Mr. Jahagirdar is well founded. 

Section 3 of the Essential Commodities Act, 1955, is as follows: 


“3, (1) If the Central Governmont.is of opinion that it is necessary or expedient so to do 
for maintaining or increasing supplies of any essential commodity or for securing their equit- 
able distribution and availability at fair prices, it may, by order provide for regulating or 
prohibiting the production, supply and distribution thereof and trade and commerce therein.” 
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And without prejudice to the generality of the powers conferred by sub-s. (J), 
power for regulating the purchase, sale or storage for sale of foodgrains has 
been conferred upon the State Government by the provisions of sub-s. (2) of 
5. 3. Section 5 of the Act enables the Central Government to delegate to the 
State Government the power to make orders under s. 3, in relation to such 
matters and subject to such conditions, if any, as may be specified in the noti- 
fication. A notification has accordingly been issued on July 8, 1961, 
delegating these powers under s. 3 of the Essential Commodities Act, 1955, to 
the Government of Maharashtra and the Government of Maharashtra in exer- 
cise of these powers has issued the Order known as the Maharashtra Food- 
grains Dealers’ Licensing Order, 1963. 
Sub-section (5) of s. 3 of the Act is in the following terms: 


*(5) An order made under this section shalJ,— 

(a) in the case of an order of a general nature ... be notified in the Official Gazette ;” 
Therefore, for the purpose of publication of an order issued under s. 3 of 
the Act what is required is only the publication of that Order in the Official 
Gazette. The Order issued by the Maharashtra Government viz., the Licensing 
Order, has been published in the Maharashtra Government Gazette, Part IV-A, 
dated February 14, 1963, at p. 253. Therefore, in my opinion, there is no 
scope for argument that the Order has not been duly published. I do not 
know wherefrom the learned Magistrate got the idea that the Order should be 
explained to the accused before the Order could be said to have been duly pub- 
lished, as has been held by the learned Magistrate. The law does not require that 
when an Order is made under s. 3 of the Essential Commodities Act, such an 
order should be explained to the accused. If the officials of the State have gone 
out of their way and explained that Order to the traders in the meeting of the 
traders, it was not necessary by law but it was merely for the purpose of 
facilitating the work of the traders and avoiding any confusion in their minds. 
For the legal publication of the Order it is not necessary that the Order 
should be explained to the traders because that is not required by any provi- 
sions of the Act or any of the Orders issued thereunder. It is also not neces- 
sary that an Order issued under s. 3 of the Essential Commodities Act should 
be published by beat of drum. Every citizen is presumed to know the law. 
It is only in cases where a special mode of publication is prescribed that it can 
be said that the Order is not duly published if that mode of publication is not 
adopted by the issuing authority. For an order to be issued under s. 3 of the 
Essential Commodities Act the mode of publication is a notification in the 
Official Gazette. That mode is shown to have been adopted and therefore for 
its due publication it was not necessary that the Order should have been 
advertised by beat of drum. In my opinion, therefore, the learned Magistrate 
has fallen into an error in blaming the prosecution for not producing convine- 
ing evidence about the publication of this Order by beat of drum and explain- 
ing it to the accused in the meeting of traders. It was not necessary. The 
conclusion, therefore, that I arrive at so far as this aspect of the matter is 
concerned is that the prosecution has proved beyond doubt that the Order was 
duly published. 

But Mr. Ponda contends that the accused will still be entitled to retain his 
acquittal because the charge that was framed by the learned Magistrate under 
the Licensing Order did not mention that the accused had no licence. The 
prosecution has led the evidence of Inspector Jagtap to show that the accused 
had no licenee as required by the Licensing Order. Mere non-mention of this 
in the charge—assuming that that mention is required—would not in my opi- 
nion be enough for holding that the: accused is not guilty of the offence charged 
against him. No prejudice has been shown to have been caused to the accused 
by the failure on the part of the learned Magistrate—assuming that it is a 
failure—in mentioning in the charge that the accused had no licence under 
this Order. Therefore, in my opinion, there is no substance in this agrument 
of Mr. Ponda. 
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The next argument advanced by Mr. Ponda is that it has not been established 
by the prosecution that the accused was a dealer as defined by the Licensing 
Order. The argument of Mr. Ponda is that for the purpose of attracting the 
provisions of this Order what the prosecution must prove is that the accused 
was doing the business of either purchase or sale or storage for sale of any 
foodgrains to which this Order applies, in cxcess of ten quintals at any time. 
Mr. Ponda says that what the prosecution has to prove is that on the day in 
question i.c. on November 1, 1964, not only the accused stored the quantity of 
foodgrains as deposed to by prosecution witness P.S.I. Nalwade but the pro- 
secution has also to prove that the accused is a retail dealer. Mr. Ponda says 
that the prosecution has not proved that the accused was engaged in the busi- 
ness of purchase or sale or storage for sale of any of these foodgrains in 
quantity of ten Quintals or more at any one time and therefore the prosecution 
has not proved that the accused was a dealer. Therefore, according to Mr. 
Ponda, it was not necessary for the accused to take a licence under sub-cl. (J) 
of el. 3 of the said Order and since it was not necessary for him to take such 
a licence it cannot be said that the accused was guilty of contravention of that 
clause. 

In order to appreciate this argument it is necessary to take note of the 
definition of the word ‘‘dealer’’ as given in sub-cl. (a) of cl. 2 of the Licensing 
Order and a note must also be taken of the requirement of taking a licence 


under sub-cl. (/) of el. 3 of that Order. Sub-clause (a) of cl. 2 of the Order 
defines a dealer in the following terms: 


“ ‘dealer’ means a person engaged in the busincss of purchase, sale or storage for sale, of 
any one or more of tho foodgrains in quantity of ten Quintals or more at any one time,” 
This definition has thereafter undergone ən amendment but we are not com- 
cerned with the amended definition. Under the unamended definition which 
applies to the facts of this case, what was required to be proved by the prose- 
cution was that the accused was engaged in the ‘‘business’’ of purchase, sale 
or storage for sale, of any one or more of the foodgrains in quantity of ten 
quintals or more at any one time. It is admitted on behalf of the prosecu- 
tion before me that the prosecution has not proved that the accused was en- 
gaged in the business of sale of any of the foodgrains in quantity of ten quin- 
tals or more at any one time. But what was contended by Mr. Jahagirdar on 
behalf of the State was that for the purpose of this definition it is not neces- 
sary for the prosecution to establish that the accused was engaged in the busi- 
ness of purchase, sale or storage for sale, of any one or more of the foodgrains 
in quantity of ten quintals or more at any one time. According to Mr. Jaha- 
girdar, it is enough if the prosecution establishes that the accused was engaged 
in the business of purchase, sale or storage for sale, of any of the foodgrains, 
and if the prosecution farther proves that the accused was in possession of 
stocks of foodgrains in excess.of ten quintals, then, according to Mr. Jahagir- 
dar, the requirements of the definition of ‘‘dealer’’ as given in sub-cl. (a) of 
el. 2 of the Licensing Order are satisfied. In my opinion, Mr. Jahagirdar is 
not correct when he makes that submission. On a plain reading of this sub- 
clause, what is required is that the prosecution must establish, before a person 
can be said to be a dealer, that he was engaged in the business of purchase, 
sale or storage for sale, of any one more of the foodgrains and that such busi- 
ness of purchase, sale or storage for sale must be in quantity of ten, quintals 
or more at any one time. In the absence of any evidence to show that the 
accused was engaged in the business of purchase, sale or storage for sale of 
foodgrains in quantity of ten quintals or more at any one time, in my opinion, 
the accused could not be classified as a dealer within the meaning of that ex- 
pression as used in sub-cl. (a) of cl. 2 of the Licensing Order. Consequently, 
it was not necessary for the accused to take’a licence as contemplated by sub- 
cl. (1) of cl. 3 of the said Order. The prosecution also cannot rely upon the 
presumption arising under cl. 3(2). The presumption that has to be raised 
under sub-cl. (2) of el. 3 of the said Order is only to this extent, namely, that 
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iť the quantity of foodgrains found to have been stored by the aceused is in 
excess of ten quintals or more at any one time, then it should be deemed that 
such a storage was done by the accused for the purpose of sale, unless the 
contrary is proved by the accused. In other words, if the quantity found with 
the accused is in excess of the one contemplated by sub-cl. (a) of cl. 2, then 
a presumption arises that the storage of that quantity was made by the person 
storing it for the purpose of sale. But that does not mean that the person so 
storing the foodgrains would be presumed to be doing the business of storage 
of foodgrains for sale. Storage for sale is different from doing business in the 
storage for sale. Therefore, the presumption under sub-cl. (2) of el. 3 of the 
said Order will also not come to the assistance of the prosecution. 

Mr. Ponda has drawn my attention to a ruling reported in Manipur Adminis- 
tration v. Nila Chandra Singh,’ where the Supreme Court was considering simi- 
lar terms of an Order issued by the Manipur Administration, called the Mani- 
pur Foodgrains Dealers Licensing Order, 1958. Sub-clause (2) of cl. 3 of that 
Order was identical in terms with sub-cl. (2) of cl. 3 of the present Licensing 
Order. This is what the Supreme Court has said while construing the provi- 
sions of sub-cl. (2) of cl. 8 of the Manipur Foodgrains Dealers Licensing 
Order, 1958 (p. 1535) : 

“...What does this presumption amount to? It amounts to this and nothing more that 
the stock found with a given individual of 100 or more maunds of the specified foodgrains had 
been stored by him for tho purpose of sale. Having reached this conclusion on the strength of 
presumption the prosecution would still havo to show that tho store of the foodgrains for tho 
purpose of sale thus presumed was mado by him for the purpose of carrying on the business 
of store of tho said foodgrains. The clement of business which is essential to attract the pro- 
visions of cl, 3(1) is thus not covered by the presumption raised under cl. (2). That part of 
tho case would still havo to be proved by the prosecution by other independent evidence.” 
Therefore, if the prosecution want to rely on the presumption raised by sub- 
cl. (2) of cl. 3 of the Licensing Order, the prosecution must fail because the 
prosecution has not led any evidence to show that the accused was doing the 
business of storage of foodgrains for sale. On the facts of this case what the 
prosecution has proved is that on the day in question foodgrains in excess of 
25 quintals were found on the premises of the shop of the accused. That alone 
is not enough for the purpose of proving that the accused was engaged in the 
business of storage of foodgrains for sale. In order that the prosecution may 
succeed in showing that the accused was engaged in the business of storage 
of foodgrains for sale the prosecution will be required to establish a certain 
amount of continuity and there is no evidence on the fact.of this case to establish 
that continuity. Therefore, in my opinion, the prosecution has failed to prove 
that the accused was engaged either (1) in the business of purchase or sale of 
foodgrains in quantity of 10 quintals or more at any one time, or (2) in the 
business of storage for sale of foodgrains in the said quantity at any one time. 
Since the prosecution has not shown that the accused answered to the descrip- 
tion of the word ‘‘dealer’’ as defined in this Order it automatically follows that 
the accused was not required to take a licence as contemplated by sub-cl. (7) of 
cl, 8 of the Order and consequently the accused cannot be said to have commit- 
ted any offence of storing foodgrains for sale without a licence. The result, 
therefore, ig that the acquittal of the accused is confirmed so far as this charge 
is concerned, though for reasons different from those given by the learned 
Magistrate. 

So far as the charge under the Declaration of Stocks Order is concerned, the 
learned Magistrate has held that under sub-r. (Z) of r. 141 of the Defence of 
India Rules, 1962, the prosecution must establish that the Order was duly 
published as contemplated by that sub-rule. Sub-rule (7) of r. 141 of the 
Defence of India Rules, 1962, provides as follows: 


*(1) Save asa otherwise expressly provided in these Rules, every authority, officer or 
1 [1064] A.T.R, S.C. 1533. 
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person who makes any order in writing in pursuance of any of these Rules shall, in the case of 
an order of a general nature or affecting a class of persons, publish notice of such order in such 
manner as may, in the opinion of such authority, officer or person, be best adapted for infor- 
ming persons whom the order concerns .. 

We are not concerned with the rest of that Rule. What the learned Magistrate 
says is that the prosecution has not proved that the Order was published in 
the sense that it was made known to the accused. For arriving at that conclu- 
sion the learned Magistrate has relied upon the ruling of a Division Bench of 
this Court reported in Emperor v. ‘Mhatarjt Bhau ‘Patil.2 That was a devision 
on the construction of r. 119 of the Defence of India Rules, 1989. What was 
held in that case was that an order made under r. 116 of the Defence of India 
Rules, 1989, requiring all persons including agriculturists in the villages of 
the district to declare stocks of certain cereals, viz., Bajri, Jawar, Nagli, paddy 
and rice, before the stipulated time, was not properly published if it only 
appeared in the Bombay Government Gazette. The learned Judges who decid- 
ed that case relied upon an earlier decision of this Court Emperor v. Gwilt? in 
which it was held that the mere publication of a notification in the Government 
Gazette is not sufficient to charge a person with liability for infringement of 
the terms of the notification, and that it must be proved by the prosecution that 
it was published in such a manner as the District Magistrate considered proper. 
While considering the question whether under r. 119 of the Defence of India 
Rules, 1939, it was obligatory on the issuing authority to publish the Order in a 
manner other than the one of publication in the Official Gazette, the learned 
Judges observed as follows (p. 144): 

‘*,,.Eiven though the manner of publication by beat of drum may be considered as proper 
it is ossential that all the material contents of the order must be so announced in that manner.’ 
The learned Judges, therefore, held that non-publication of the Order itself 
by beat of drum was fatal to the prosecution because the Order, in that even- 
tuality, could not be said to have been duly published as required by r. 119 of 
the Defence of India Rules, 1939. The learned Magistrate relying upon this 
authority, held that since the prosecution has not proved on the facts of this 
case that the Order itself was not published with its translation in the local 
language by beat of drum the Order could not be said to have been duly pub- 
lished and the learned Magistrate, therefore, held that the accused was not 
guilty of the contravention “of this Order. 

What the learned Magistrate has forgotten is that in the Datenee of India 
Rules, 1962, provision has been made by sub-rule (2) of r. 141 for such con- 
tingencies and it is provided: 

“(2) If in the course of any judicial proceedings a question arises whether a person was 
duly informed of an order made in pursuance of these Rules, compliance with sub-rule (1), or 
where the order was notified, the notification of the order, shall be conclusive proof that he was 
so informed ;...”” 

The word ‘‘notified’’ has been defined in sub-r. (3) of r. (2) and it is in the 
following terms: ‘‘ ‘notified’ and ‘notification’ mean notified and notifi- 
cation respectively in the Official Gazette.” Therefore, in the Defence of India 
Rules, 1962, the position is altogether different from the one available under 
the Defence of India Rules, 1939. In the Defence of India Rules, 1939, there 
was no provision similar to the one contained in sub-rule (2) of r. 141 ‘of the 
Defence of India Rules, 1962, and therefore there was scope for argument 
that the expression ‘‘ published”? as appearing in r. 119 of the said rule would 
mean published in such manner as to bring it to the notice of the accused. But 
the matter is now put beyond doubt by the introduction of sub-rule (2) of r. 
141, which says that if the Order made under any of these Rules is notified in 
the ’ Official Gazette, it shall be conclusive proof that the accused was informed 
of the said Order. Therefore in view of sub-r. (2) of r. 141 it is impossible 
to contend that notification of the Order issued under r. 125(3) of the Defence 


2 (1944) 47 Bom. L,R. 143. 3 (1944) 47 Bom. L,R. 431. 
B.L.R.—46 
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of India Rules in the Official Gazette is not due publication thereof. The 
learned Magistrate seems to have fallen into this error because it appears that 
the provisions of sub-r.(2) of r. 141 were not pointed out to him. In my opi- 
nion, the learned Magistrate was in error in holding that the Declaration of 
Stocks Order, 1964, was not duly published. 

But Mr. Ponda, who appears on behalf of the accused, contends that even 
if this finding, which was the sole basis of the learned Magistrate’s order of 
acquittal, is set aside by me, still the accused would be entitled to retain his 
acquittal because Mr. Ponda contends that it has not been shown by the pro- 
secution that the accused was not an agriculturist and Mr. Ponda contends 
that if certain of the foodgrains which are not covered by the Declaration of 
Stocks Order are excluded from the total quantity of 25 Quintals and 27 
kilograms, the quantity found with the aceused would be less than 25 Quintals 
and therefore the accused could not be said to be guilty of not declaring his 
stock. The argument proceeds to say that the accused had raised a defence 
that he was an agricultnrist and, therefore, was entitled to have a stock of 
foodgrains to the extent of 25 Quintals, without declaring the same. In sup- 
port of that defence, Mr. Ponda says, the accused had relied upon certain ex- 
tracts of the revenue records produced by him in his statement under s. 342, 
Criminal Procedure Code. Mr. Ponda has also relied upon a receipt issued by 
the Maharashtra State Co-operative Marketing Society for purchase of jowar 
from the accused by the Society. This receipt was also produced by the 
accused in his statement under s. 342. The prosecution has led the evidence 
of P.S.I. Nalwade and Inspector Jagtap to show that the accused is a trader 
dealing in grocery articles and grain. Therefore, the prosecution has proved 
that the accused was a person other than a producer. If it was the conten- 
tion of the accused that he was a producer it was for him to show that he was 
a producer and therefore entitled to have a stock of foodgrains in excess of 
10 Quintals and less than 25 Quintals. The extracts of the Revenue records 
produced by the accused in his statement under s. 342, Criminal Procedure 
Code, themselves show that the lands are owned by some other persons and they 
are in possession of such persons. The name of the accused nowhere appears 
in any of these extracts. Therefore, in my opinion, these extracts will not ba 
of any avail to the accused to show that he is an agriculturist. Reliance is 
placed by Mr. Ponda upon the receipt issued by the Maharashtra State Co- 
operative Marketing Society in favour of the accused. That receipt is dated 
April 19, 1965. We are concerned with an offence that took place on November 
1, 1964. Therefore ez facte that receipt will not be of any assistance to the 
accused to show on November 1, 1964, he was an agriculturist entitled to retain 
stock of foodgraings in excess of 10 Quintals and less than 25 Quintals. Be- 
sides, this receipt only shows that on April 19, 1965, the accused had sold 2 
Quintals and 30 kilograms of jowar to the said Society. There is nothing in 
this receipt to show that this sale was made by the accused because he was an 
agriculturist or as an agviculturist. Therefore, in my opinion, this receipt 
also will not be of any assistance to the accused in showing that he was an 
agriculturist and therefore entitled to have stock of foodgraing in excess of 
10 Quintals and less than 25 Quintals. In this view of the matter, I need 
not consider whether certain kinds of foodgrains which were found in the shop 
of the accused on the day in question are covered by the Declaration of Stocks 
Order or not. 

The accused is a trader doing business as a retailer in various commodi- 
ties. He deals in foodgrains. He deals in grocery and also in cloth. There- 
fore, in my opinion, it could not be said that the accused had no mens rea in 
not declaring his stock as required by the Declaration of Stocks Order. It is 
not his case that he is an illiterate person. There is some evidence to show 
that a meeting of the traders of Dhadgaon was held by Sonwane, Extra Head 
Karkun at Dhadgaon, in which he had explained this Order to the traders 
assembled in the meeting. It may be, as found by the learned Magistrate, 
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ihat the accused was not present at this meeting. But it is inconceivable that 
the accused would not have got knowledge of this Order after the meeting. 
Therefore on the facts of this case I am satisfied that the contravention of this 
Order by the accused was with full knowledge that the Order required him to 
declare the stocks of foodgrains held by him. Therefore, in my opinion, the 
learned Magistrate was in error in holding that there was no mens rea 
established. is 

The result, therefore, is that the acquittal of the accused in respect of the 
offence under s. 7(7) of the Essential Commodities Act, 1955, will be confirmed 
and the appeal will be dismissed to that extent. The accused will be con- 
victed under sub-r. (9) of r. 125 of the Defence of India Rules, 1962, in that 
he failed to declare the stock of foodgrains with him, which was in excess of 
the permissible quantity, within the time allowed to him, and was guilty of 
the offence of contravention of the provisions of the Maharashtra Foodgrains 
(Declaration of Stocks) Order, 1964. Considering the fact that the stocks held 
by the accused at the material time were not far in excess of the permissible 
limits and considering the fact that the place where the accused is carrying 
on his business is a small village, I think the ends of justice will be met if 
the accused is Sentenced to pay a fine of Rs. 10, in default to undergo 7 days’ 
S.I. The order of acquittal of the accused in respect of this offence is, there- 
fore, set aside and the appeal is allowed to that extent. 


Appeal partly allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr, Justice Patel and Mr. Justice Deshmukh, 


THE MUNICIPAL COMMITTEE OF MALKAPUR 
v. 


BALLABHDAS MATHURADAS LAKHANI.® 


G, P. Municipalines Act (C. P. Act IL of 1922), Secs. 66(1)(b), 83-85—Government of India Act, 
1985 [25 & 26 Geo. V, Ch. 42), Sec. 142A—Constttution of India, Art, 276—Notijication 
imposing tax on quantum of bales yin ied and pressed— Validity of notification —Sutt for refund 
of tax levied under O. P. Act whether competent, 

A Municipal Committee govornxl by the O.P. Municipalities Act, 1922, by a notification 
dated January 2, 1940, imposed a tax on persons carrying on the trade of ginning end 
pressing cotton on certain quantum of working such as ginning of a baie or pressing of a bale. 
On the question whether the notification was ultra vires of the powers of the committee, it 
wea contended (1) that as tho result of working of the notification in some cases was the 
contravention of the provisions of s. 142A of the Government of India Act, 1935 and art, 
276 of the Constitution of India and (2) that as the notification did not itself lay down the 
ms6ximim limit of tax, the notification was invalid and ultra vires : 

Held, (1) that the notification was not invalid but it was only the excess recovery made 
under it that would be constitutionally illegal or ulira vires, and (2) that the notification 
was not invalid on the ground that the maximum amomnt leviable was not prescribed by 
the Committec, f 

Manilal v. Mun’pal., Oomr., Malkapur', explained. 

Gajadhar v. Municipal Comm., Washim’, Karanja Municipality v. New East India Press 

0o., Bharat Kala Bhandar v. Municipal Committee, Dhamangaont, Qulon Municipality 


*Decided, July 29, 1966. Second Appeal 
No, 374 of 1957, against the decision of M, V. 
Bansod, District Judge at Akola, in Civil 
Appeal No, 5-A of 1957, varying the decree 

assed by V. V. Joshi, Civil Judge, Junior 
Division at Malkapur, in Civil Suit No, 78-A 
of 1956, 

1 (1961) 64 Bom. L.R. 471, s.o. [1962] 


NLS. 422. 

2 (1957) 60 Bom. L.R. 419, s.c. [1958] 
N.L.J. 326, 

3 [10490] ALR. Nag. 216. 

4 (1955) Miscellaneous Petition No, 389 
of 1954, decided by Hidayatullah C.J, and 
Kaushalendra Rao J., on April 12, 1955 (Nag- 
pur High Court). 
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v. M/s, H. & Q, Ltd, Shrikrishne v, Ujjain Municipality, Lachhman Das v. State of 
Punjab? and Romesh Thappar v. State of Madras*, referred to. 
_A mit for refund of tax leviod by a Municipal Committee under the C. P, Municipalities 
' Act is not competent, 
Firm Radha Kishar v. Ludhiana Muntorpality®, followod. 
Bharat Kala Bhandar v. Dhamangaon Municipality, not followed. 
Kamala Mills v. Bombay State’ and Venkataraman d Go. v. State of Madrus\*, referred to. 


THe facts are stated in the judgment. 


_ C. P. Kalele and Y. V. Jakatdar, for the appellant. 
B. R; Mandlekar, for the respondents. 


PATEL J. This Second Appeal raises a question of some importance in rela- 
tion to the ‘profession tax’ imposed by Municipal Committee, Malkapur, the 
appellant before us. 

The facts relevant for the decision of the appeal are as below. 

. The Municipal Committee was originally governed by the Berar Municipal 
Law, 1886. Under the powers vested in it under the law to impose a tax on 
persons carrying on any profession or art or trade within the limits of the 
Municipal Committee, it levied certain taxes. In respect of trade of ginning 
aud pressing cotton, notification No. 243, dated March 21, 1912, was as below: 

“No, 243 :— With refererco to section 44, sub-sections (7) and (8) of the Berar Municipal 
Law, 1886, it is hereby notified that the Municipal Committee of Malkapur, in the Buldana, dis- 
trict, has with the sanction of the Chief Commissioner, directed the imposition, with effect from 
the Ist August 1912, of a tax on tho ginning and pressing of cotton under section 41(A)(b) of 
tho said Law, to be levied from all persons carrying on, within the limits of the Malkapur Muni- 
cipality, the trad of ginning cotton or pressing the same into bales by means of steam or mecha- 
nical process, at the following rates :— 

(1) for cach Boja of ten maunds ginned ase ae ive ... §& Pies, 

(2) for each bale of 14 maunds pressed sie 10 4, 

The tax is payable in one instalment on the Ist ‘Anant saul year, n 


This notification was superseded by the following notification under the C. P. 
and Berar Municipalities Act, 1922: ` 

“No. 11-3924-M-XII :—In oxercise of the powers conferred by sub-section (5) of section 67 
of tho C.P. Municipalities Act, 1922 (O.P, Aot II of 1922) as applied to Berar, the Governor of the 
Central Provinces and Borar is pleased to confirm the following schedule of rates by Municipal, 
Committee, Malkapur in the Buldana district under clause (b) of sub-section (1) of section 66 of 
the said Act for the imposition of the tax on persons carrying on the trade of ginning and press- 
ing cotton by means of steam or mechanical process within its limits in supersession of the one 
sanctioned under Central Provinces Gazette notification No, 248 dated the 21st March 1912. 


The rovised schedule shall come into force from the Ist October 1939 : z 
(i)—For oach Roja of 14 maunds or 392 lbs ginned ... san ... 2 annas. Š 
(ii) For oach Bale of 14}maunds or 392 Ibs pressed ... ee .. 2 annas,” 


This notification was made on January 2, 1940. 

The plaintifis are the owners of a partnership firm named ‘Mathuradas Man- 
nalal of Malkapur’ doing ginning and pressing business in Malkapur. They 
paid the tax for the years 1950-51 to 1952-53, totalling a sum of Rs. 6,509-2-0. 
Thereafter they instituted the present suit for recovery of the whole amount 
from the Municipal Committee on the ground that the levy of the tax was 
ulira vires and that no amount could be recovered by the Municipal Com- 
mittee from them as it contravened the provisions of s. 142A of the Govern- 
ment of India Act, 1935, as then prevailing, and later the provisions of art. 276 
of the Constitution, which prescribed the maximum limit of Rs. 250 for pro- 


6 [1965] ALR, S.C. 1174. 9 [1963] A.LR. S.C, 1547. 
6 [1953] A.I.R. M.B. 145. 10 [1986] AI.R. B.C. 249. 

7 [1980] A.LR. Pun, 304. 11 [1985] A.LR. S.C. 1942. 
8 [1950] A.L.R. 8,C, 124, 12 [1966] A.I.R.8.C, 1089. 
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fessional tax. The plaintiffs also claimed interest on the tax illegally re- 
covered from them. 

The trial Court decreed the suit of the plaintiffs wholly except as to a sum 
of Rs. 750 which, according to it, the Municipal Committee was entitled under 
art. 276 to recover. The Municipal Committee went in appeal to the District 
Court against the decree and the plaintiffs filed cross-objectidns against the decree 
disallowing their claim for Rs. 750. The appellate Court came to the concelu- 
sion that under s. 142A of the Government of India Act, the upper limit in 
the case of this Municipal Committee was modified to the rate of tax as levied 
prior to March 31, 1939, and therefore, the Municipal Committee was entitled 
to recover the tax at the higher rate that was prevailing before the impugned 
notification of 1940 was made. It also disallowed interest which was awarded 
to the plaintiffs by the trial Court. In accordance with its judgment it affirm- 
ed the decree of the trial Court only to the extent of Rs. 4,641-14-0 and pro- 
portionate costs.... 

The first question that arises is whether the notification of January 2, 1940, 
is as such ultra vires of the powers of the Municipal. Committee, as contended 
by ‘Mr. ‘Mandlekar. It is not contended, and cannot possibly be contended, 
that the Municipal Committee is not entitled to levy a tax on profession, trade 
or calling, because, both under the Government of India Act, 1935, and the Con- 
stitution of 1950, the tax on profession, trade or calling, is within the State 
subjects, and under the Municipal Act, the municipal committee is vested with 
the power to tax the same. His argument, however, is that the result of the 
working of the notification in some cases was to contravene the provisions of 
s. 142A of the Government of India Act and art. 276 of the Constitution, and 
inasmuch as it contravened the provisions in some cases, the whole notification 
must be regarded as ultra vires of the powers of the Municipal Committee. 

Section 142A of the Government of India Act, which was introduced in that 
Act on January 31, 1940, laid down the limit upto which this tax could be 
recovered either by the State Government or by a local authority. It is as 
below so far as is relevant: 

“149A, 

(2) The total amount payable in respect of any one person to the Province or to any 
one municipality, district board, local board, or otber local authority in the Province, by way of 
taxes on professions, trades, callings and employments shall not, after the thirty-first day of 
March nineteen hundred and thirty-nine, exceed fifty rupees per annum : 

Provided that, if in the financial year ending with that date there was in force in the case of 
any Province or any such municipality, board ... a tax on professions, trades, callings or employ- 
ments the rate, or the maximum rate, of which exceeded fifty rupees per annum, the preceding 
provisions of this sub-section shall, unless for the time being provision to the contrary is made by 
a law of the Dominion Legislature, have offect in relation to that Province, municipality, ... as if 
for the roference to fifty rupees per annum there wero substituted a reference to that rate or 
maximum rate, or such lower rate, if any, ... as may for tho time being be fixed by a law of 
the Dominion Legislature ;” T 
The rest is not relevant for the present purpose. 

Though the section came into force on January 31, 1940, the terminal date 
provided by it was March 31, 1939. To that extent, therefore, the section was 
also retrospective. According to the proviso, if cither the State or the local 
authority was already recovering such a tax at a rate higher than the pres- 
cribed maximum of Rs. 50, instead of the preseribed Rs. 50 such maximum was 
to be substituted as the Dominion Legislature may fix for the time being. If 
the Dominion Legislature decreased the rate then that was to be substituted 
in sub-s. (2) as the maximum rate. 

In 1942 the Dominion Legislature enacted Act XX of 1941, by which it laid 
down specifically the limit of such a tax at Rs. 50 per annum save the excep- 
tion created in respect of authorities referred to in the Schedule, and item 4 
m the Schedule exempted the taxes levied by all municipal committees, ‘under 
the C. P. and Berar Municipalities Act, 1922, from the operation of the Act. 
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The effect of this Act was to confirm the taxes exceeding the sum of Rs. 50 
which were lawfully being imposed on professions, trades, or callings by these 
municipal committees. 

Coming to the argument of Mr. Mandlekar that the whole notification is in- 
valid, we must notice the wording of s. 142A of the Government of India Act, 
1985. It does not state that no tax shall be levied or imposed by either the 
Province or the municipal committee execeding that limit. It merely says that 
the total amount payable by any one person to the Province or the municipal 
committee by way of taxes on trade shall not exceed Rs. 50 per annum. It 
may be assumed even so that if a Province or a municipal committee had im- 
posed after the coming into force of s. 142A of the Government of India Act, 
a tax on profession or trade, say at Rs. 500 that would certainly contravene 
the law. But that is not the case in the present case. What is imposed is a 
tax on certain quantum of working, such as ginning of a bale or pressing of 
a bale. It may be that in respect of some factory the tax may work out at 
that rate at an amount exceeding the sum of Rs. 50 or the limit previously 
existing according to the new notification. But it is equally possible in the 
case of some factories that the total tax at the rate mentioned in the notification 
may not exceed Rs. 50. The considerations, therefore, which apply to a notifi- 
cation imposing a lump sum as a tax on a particular profession or calling ex- 
ceeding the Constitutional limit do not arise in such a case where merely a rate 
of tax is prescribed on a particular quantum of work. Ordinarily, the ginning 
and pressing factory must per force do a large volume of work. Yet, there 
may be some dilapidated factories where business must be much less than 
others. If this be so, then one cannot say that the whole notification of 1940 
which prescribes the rates at 2 annas per boja of ginned cotton of 14 maunds 
or 392 lbs and 4 annas per bale of pressed cotton of 14 maunds or 392 pounds 
is invalid. If the tax exceeds the maximum limit, either of Rs. 50 or the 
limit of the prior amount of tax, then he is not liable to pay the excess and 
the municipal committee cannot recover the same. It is only the excess re. 
covery that would be constitutionally illegal and bad or ultra vires. 


Mr. Mandlekar emphasized his argument by pressing into service the deci- 
sion of a Division Bench of this Court in Manilal v. Mun’pal. Comr., Malkapur,' 
and contended that this case has decided that the whole notification is ultra 
vires the powers of the Municipal Committee. The case came up before the 
Tigh Court in a writ petition. The Court considered the provisions of s. 142A 
of the Government of India Act and fixed the content of the section. There- 
after the learned Judges referred to three cases which were decided by the 
High Court and observed (p. 475): 

“There too we tcok the view that the enhancement of a tax levied after March 31, 1939, 

by a muricipality on ginned cotton in excess of Rs. 50 payable by one person was in contra- 
vention of gs, 142-A of the Government of India Act, Thus, the viow has been consistently taken 
both in the Nagpur High Court and in this Court.” 
The Court rejected the contention of the Municipal Committee that the levy 
in excess of the limits mentioned there was by reason of the provisions of 
s. 142A valid. In the same paragraph the Court finally concluded that it must 
be held that the enhanced rate of tax under the notification of January 2, 
1940, could not be imposed or levied by the Municipal Committee after April 
1, 1939, because it infringed sub-s. (2) of s. 142A of the Government of India 
Act. What the Court stated was, as stated earlier, that the Municipal Com- 
mittee could not impose or levy the enhanced rate of tax because it infringed 
sub-s. (2) of s. 142A. No doubt the Court does say (p. 475): 

“But in the view which we have taken aa to the effect and operation of the proviso to 
sub-s, (2) of s. 142-A, it is clear that the notification dated January 2, 1940, was ultra vires of 
gub-s, (2) and, therefore, does not survive and so it wil] not keep alive the tax imposed thereun- 
der and, therefore, the proviso to cl. (2) of art. 276 of the Constitution will not be attracted.” 


1 (1961) 64 Bom, L.R, 471, 8.0, [1962] N.L.J. 422. 
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The use of the term ‘ultra vires’ appears to be by inadvertence. The Court 
in the body of the judgment purported to hold that the excess levy was con- 
trary to the provisions of s. 142A of the Government of India Act, and that 
being so, the levy was not a lawful levy which could be operative under 
art. 276 of the Constitution and therefore could not be validated. In our 
view, this judgment does not decide that the whole notification is invalid by 
the terms of the notification itself. There is nothing to show that the tax im- 
posed exceeded the limit prescribed under s. 142A of the Government of India 
Act. It is also apparent, as held by the Court itself, that the tax was a valid 
tax inasmuch as it was within the competence of the Municipal Committee. 
In its working in the case of some persous where the total amount of the tax 
exceeded the sum of Rs. 50, to that extent the levy or recovery would be 
ultra vires of the powers of the Municipal Committee. 

We have also gone through the judgments referred to by the Court in the 
above case. These are decisions in Gajadhar v. Municipal Comm., Washim,? 
Karanja Municipality v. New East India Press Co. and the decision of a 
Bench of the Nagpur High Court in Bharat Kala Bhandar v. Municipal Com- 
mittee, Dhamangaon,* which ultimately went to the Supreme Court and is 
reported at B. K. Bhandar v. Dhamangaon Muntcipalsty.+* 

In the first case the decision was that the enhancement of tax in excess of 
Rs. 50 was ultra vires of the provisions of s. 142-A of the Government of India 
Act, and when in excess of Rs. 250, ultra vires of the provisions of art. 276(2) 
of the Constitution. At the end of para. 10 the Court said (p. 424): 


‘Accordingly, the enhancement of the rate from 0-2-3 per bale to 0-4-0 per bale, at which 
enhanced rate the amount of tax leviable from plaintiff factory would exceed Rs. 250 per annum, 
was ulira vires art, 276 of the Constitution and was, therefore, illegal.” (The italics are ours), 

Similarly, in the second case, which was also a case of tax on the profession 
of ginning and pressing cotton, the Court said: “There is nothing in this con- 
tention and we hold that s. 142A applies to this case. That means that the 
municipality had no power to levy anything in excess of 10 pies per Boja.” 
The Court was speaking, as shown by the observations in para. 5, regarding 
any recovery in excess of the constitutional limits. 

In the third case also the Court after considering the various contentions of 
the parties issued a writ in the following terms: 

“In our opinion, a writ of mandamus should issue to the municipality prohibiting it from 
resorting to the notification of 1941 for the purpose of collecting the tax in excess of Rs. 250/- 
per annum,” 

This would also clearly indicate that the Court did not say that the notification 
2s such was invalid. 

Mr. Mandlekar pressed into service the decision in Qulon Municipality v. 
M/s. H. & C. Lid.,© contending that if the notification in its actual working 
worked a tax exceeding the Constitutional limit, then the notification itself 
would be ultra vires. This decision has no bearing on the issue before us. 
There the Court held that a statute of the Provincial Government which vali- 
dated the earlier notification and retrospectively applied it, was ultra vires 
on the ground that it validated something which was illegal and not existing 
when art. 276 of the Constitution became law. 

Mr. Mandlekar then contended that in any event since the notification impos- 
ing the tax does not itself lay down the maximum limit of the tax, it must be 
regarded as invalid. In support of his contention he has cited Shrikrishna v. 
Ujjain Municipality.6 The Municipal Committee introduced an entertain- 
ment and performance tax on cinema houses, and the tax that was levied was 


2 (1957) 60 Bom. L.R. 419, s.c. [1958] High Court), 

N.L.J. 326 4a eff?) A.LR. B.C. 249, s.c. 69 Bom. 
3 poco] A.I.R. Nag. 215. L.R. 

4 (1955) Miscellaneous Petition No. 389 of 5 11865) ALR. S.C. 1174, 

1954, decided’ by Hidayatullah C.J. and Kau- 6 [1953] ALR. M.B. 145. 

shalendra Rao J., on April 12, 1955, (Nagpur 
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as many pies per tickets of a particular denomination. The Court after re- 
ferring to the provisions of art. 276 of the Constitution said (p. 146) : 

“Thero must be something either in the language of such legislation or in the circum- 

stances or mannor of the imposition of the tax which makes it clear that the liability of one 
person to pay taxes on professions, trades and callings te any one Municipality shall not exceed 
the sum of rupees two hundred and fifty per annum,’ 
As there was no such ceiling of tax mentioned, the Court held that the notifica- 
tion was invalid. Again, in Lachhman Das v. State of Punjab’ a similar view 
was taken following the said decision. Support for this conclusion was drawn 
from the decision of the Supreme Court in Romesh Thappar v. State of Madras® 
where the Supreme Court made the following observations in respect of restric- 
Hons on fundamental rights (p. 129):. 

.. Where a law purports to quthorise the imposition of restriction on a fundamental right 
in Pia wide enough to cover restrictions both within and without the limite of constitu- 
tionelly permissible legislative action affecting such right it isnot possible to uphold it even so 
far as it may be applied within the constitutional limits, as it is not severable. So long as the 
possibility of its being applied for purposes not sanctioned by the Constitution cannot be ruled 
out, it must be held to be wholly unconstitutional and void.” 

It is not as if this notification imposing a professional tax is worded for the 
first time in such manner. Imposing of professional tax on the basis of earnings 
or on the basis of work that a person did was not unknown and that is apparent 
from the terms of s. 142-A sub-s. (1), itself, of the Government of India Act, 
1935. Sub-section (Z) provides that no such Provincial law relating to taxes 
for the benefit of a Province or of a municipality in respect of professions, 
trades, callings or employments shall be invalid on the ground that it relates 
to a tax on income. Then sub-s. (2) prescribes the maximum limit. If, there- 
fore, such a method of levying taxes was permissible, it could only mean that 
as soon as the constitutional limit was prescribed, that limit became operative 
and recovery of any excess could not be permitted. We find it difficult to 
apply the principle of the decision in Romesh Thappar’s case to a case like the 
present. With respect, therefore, we are not prepared to hold that the notifica- 
tion itself is invalid or «lira vires on the ground that the maximum amount 
leviable has not been prescribed by the Municipal Committee. 

The next question then is whether a suit for refund lies. The answer to 
this question is not free from difficulties. 

Mr. Kalele contends that a suit for refund cannot lie E as the Muni- 
cipal Act has made ample provision and provided proper remedy for refund of 
any tax improperly imposed or recovered. He relies for this purpose upon the 
üceision of the Supreme Court in Firm Radha Kishan v. Ludhiana Munici- 
pality.2 The case arose under the Punjab Municipal Act of 1911, where a 
terminal tax on salt was recovered by the Municipal Committee. The plain- 
liff-appellant filed the suit for recovery of the tax on the ground that the 
particular commodity on which the tax was recovered was not one on which 
any tax could be recovered by the Municipal Committee and it was, therefore, 
unauthorised. The plaintiff failed before the High Court and lience the appeal. 
In the Punjab Act a right of appeal against demand of tax is given under s. 
84, i.e. either against levy or refusal to refund any tax collected under the 
Act, to the Deputy Commissioner or such other officer as is designated by the 
State’ Government. Sub-section (2) of that section further provides that if 
on the hearing of an appeal any question as to liability or the principle of 
assessment of the tax arises on which the officer hearing the appeal entertains 
a reasonable doubt, he will, either on his own motion or on the application of 
any person interested, state the case to the High Court for opinion, and after 
the High Court gives its opinion on the question referred to it, the appellate 
authority shall proceed to dispose of the appeal in conformity ‘with the deci- 


7 [1960] A.I.R, Pun, 394, 9 [1963] A.LR. S.C. 1547, 
8 [1950] ALR. 8.0. 124, 
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sion of the High Court. Section 86 of the Act provides that the liability of the 
person to be taxed cannot be questioned by any authority other than that 
provided in the Act. Sub-section (2) of s. 86 provides that no refund of any 
tax shall be claimed by any person otherwise than in accordance with the 
provisions of the Act and the rules thereunder. The Supreme Court held that 
the Act gives a remedy to the aggrieved party to challenge the correctness of 
the levy or to seek refund of the same by providing for an appeal and also 
further reference to the High Court on the question as to liability or the 
principle of assessment. To an argument that the appellate authority is not 
bound to refer the case to the High Court for opinion as the matter lay 
within his diseretion, the Court observed that it could not be assumed that an 
officer would abuse the discretion vested in him, and deliberately and mali- 
ciously refuse to do his duty, and the question was not whether a particular 
officer abused his powers but it was whether a remedy is available under the 
Act or not. Mr. Justice Subba Rao after referring to the decisions of Willies 
J. in The Wolverhampton New Waterworks Co. v. Hawkesford’? and similar 
eases, speaking for the Court, said (p. 1550): 

“...Where there was a liability existing at common law, and that liability is affirmed by a 

statute which gives a special and peculiar form of remedy different from the remedy which 
existed at common law, there, unless the statute contains words which expressly or by necessary 
implication exclude the common law remedy the party suing has his election to pursue either 
that or the statutory remedy. The second class of case is where the statute gives the right to 
sue merely, but provides, no particular form of remedy, there, the party can only proceed by 
action at common Jaw, But there is a third class, viz., where aliability not existing at com- 
mon law is created by a statute which at the same time gives a special and particular remedy 
for enforcing it, ... The remedy provided by the statute must be followed, and it is not com- 
petent to the party to pursue the course applicable to cases of the sccond clasa.” 
The Court held that the Civil Court’s jurisdiction was ousted. The Court 
further observed that even if that was the position, a suit in a Civil Court 
would always lie to question the order of the tribunal created, if its order is 
expressly or by necessary implication made final and if the said tribunal abuses 
its power or does not act under the Act but in violation of its provisions. Ap- 
plying the principle the Court held that a suit would not lie. 

The present case is governed by the C.P. and Berar Municipalities Act, 1922, 
and the relevant sections are 83, 84 and 85. Section 83(J) provides for an appeal 
against the (a) assessment or (b) levy of or (c) refusal to refund any tax to 
the Deputy Commissioner or such another officer as the State Government may 
empower. Sub-section (/)A gives the aggrieved person right to apply to the 
State Government in revision. Sub-section (2) provides for reference by the 
appellate authority or the revisional authority to the High Court as in the 
Punjab Act and sub-s. (3) says the subsequent proceedings thereafter shall 
he governed by s. 113 and O. XLVI of the Civil Procedure Code. Sub-sections 
(4), (5) and (6) may be omitted for the present purposes. Section 84 relates 
to conditions of an appeal and sub-s. (3) provides ‘‘no objection shall be taken 
to any valuation, assessment or levy, nor shall the liability of any person to be 
assessed or tax be questioned, in any other manner or by any other authority 
than is provided in this Aet.” Section 85 consists of two sub-sections and in 
sub-s. (J) it is mentioned that the State Government may make rules under 
this Act regulating refund of taxes, and such rules may impose limitations on 
such refunds. Sub-section (2) provides that no refund of any tax shall be 
claimable by any person otherwise than in accordance with the provisions of 
this Act and the rules made thereunder. Here it is sufficient to state that rules 
for repayment of tax recovered by Municipal Committee required to be made 
by the order of the authority have been made by the State Government and 
we will have occasion to refer to the same later on. 

In the present case, the professional tax can be levied by the Municipal 
Committee up to the limit prescribed by s. 142A of the Government of India 


10 (1859) 6 C.B. (N.S.) 336, at p. 356. 
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Act, 1935 or art. 276 of the Constitution. The maximum limit is not preserib- 
ed by the Municipal Act but by the Constitution. But the question still is 
what is the amount that is payable by the plaintiffs and what is recoverable 
by the Municipal Committee. In the case above referred to also the question 
was as to whether the commodity was liable to tax and what could be recovered 
by way of tax. If, therefore, it was held that the suit could not lie, in the 
present case also by the tests applied there, a suit ought not to lie. 

Mr. Mandlekar relies upon the decision in B. K. Bhandar v. Dhamangaon 
Municipality. In this case the municipality imposed a tax of 4 annas per boja 
of ginned cotton and 4 annas per boja of pressed bale. Suits were filed to 
recover the excess tax by factory owners. Before the trial Court and the High 
Court it was contended by the municipality that the suit was barred under 
s. 48. The High Court had upheld this contention. Another contention was 
raised for the first time before the Supreme Court, namely, that by reason of 
ss. 83, 84 and 85 of the C.P. and Berar Municipalities Act read together a 
suit would not be competent. By a majority of three to two both the conten- 
tions were negatived. Mr. Justice Mudholkar speaking for the majority gave 
a few grounds for holding that a suit is not barred. The grounds being that 
there was, however, no express provision like that of s. 31(7) or s. 83(4) of 
the Indian Income-tax Act entitling the assessee to a hearing either in the 
appeal or revision petition. Section 85 empowers the State Government to 
make rules for regulating the refund of taxes, and such rules may impose 
limitations on such refunds. Sub-section (2) thereof provides that no refund 
of any tax shall be claimable by any person otherwise than in accordance with 
the provisions of this Act and the rules madd thereunder. This sub-section 
can be availed of only if the Act or the rules provide for making a claim for 
refund, and no such rules were brought to the notice of the Court. The learned 
Judge then observes (p. 260) : 


‘Even assuming that the Act contemplates obtaining a refund only upon compliance 
with rules made thereunder, does it contemplate cases where refund or repayment on, the ground 
of the constitutionality of the levy ? It will be noticed that sub-s.(1) of this section, empowers 
the State Govt. to impose by rules limitations on the refands—presumably including limitation 
on the amount of refunds—and sub-s.(2) bars a claim for refund otherwise than in accordance 
with the rules made under sub-s,(1). These provisions cannot possibly apply to a case where 
the right to obtain a refund or repayment is based upon the ground that the action of the Com- 
mittee was in violation of a constitutional provision. To hold otherwise would lead to the 
startling result that what was incompetent to the State Legislature to do or authorise a com- 
mittee to do directly can be permitted to be done indirectly by empowering the State Govt. to 
make rules for refund whereunder the amount of refunds could be so limited as to permit 
retention by the committee of the tax recovered by it in exceas of the constitutional limit, In 
our view, therefore, 8.85 of the Act cannot, in any event, be said to provide a machinery for 
obtaining refunds in cases of this kind, Since 8.85 is inapplicable, a fortiori 5,83 cannot apply 
either, We must therefore proceed on the footing that the Act does not provide a machinery 
for making a claim for refund or repayment in such cases.” 

In para. 28 again, his Lordship observes that the remedy of appeal and revi- 
sion ‘‘cannot be said to provide a sufficiently effective remedy to an assessee 
to challenge the assessment made against him or to a person who is aggrieved 
by the action of the Committce levying or refusing to refund ‘a tax.” At the 
same time his Lordship recognises that remedy provided by art. 226 of the 
Constitution cannot be affected by provisions like s. 67 of the Indian Income- 
tax Aet or s. 84(3) of the Municipality Act. We may state with respect that 
the conclusion reached by the Court in this case is directly opposed to the 
decision in Radhakishan’s case which was not cited before their Lordships. It 
may also be pointed out with respect that the above observation of their Lord- 
ships will enable every assessee of rates to challenge the assessment by suits. 
Mr. Kalele contends that rules contemplated by s. 85(7) and rules for making 
applications for refund under s. 85(2) can have no possible connection with 
the question with which we are concerned. He says the question of an application 
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for refund and actual refund subject to certain limitations can arise only in cases 
where a tax is required in the first instance to be paid and thereafter to be refund- 
ed such as octroi or terminal taxes. The question of refund or repayment of 
money as a result of an order in an appeal is entirely a different matter and 
there he seems to be right. 

He says even apart from any rule, according to the statutory construction 
once it is held that an appeal lies it must as a necessary implication of the power 
of the appellate authority to decide the matter, include the power to direct a 
refund of the tax wrongly recovered in which case the Municipal Committee 
is bound to carry out the order. He refers us to the following passage in sup- 
port in Maxwell on Interpretation of Statutes, 9th edn., p. 360. It is “when 
an Act confers jurisdiction, it impliedly also grants the power of doing all 
such Acts, or employing such means, as are essentially necessary to its execu- 
tion.” The power given by s. 83(6) regarding recovery of costs may be avail- 
able for directing the refund. He also points out that rules framed under the 
Act make this provision. Rule No. 3 at page 236 of the Municipal Manual 
runs as follows: 


“3, Ifthe refund of any tax is ordered by the Deputy Commissioner on an appeal under 

section 83(1), the municipal committee shall carry out the order within a period of thirty days 
from the date of ite receipt.” 
It is unfortunate that rule 3 was not brought to the notice of the Court in B. K. 
Bhandar’s case. It would also appear from the scheme of the rules that rules 1 
and 2 relate only to those taxes which are payable in the first instance and there- 
after refundable on certain contingencies such as octroies and terminal taxes. 
Rule 3 is an independent rule and carries out the intention of the Act that if an 
order for refund in appeal is made, the Municipal Committee must fulfil that 
order. Apart from this s. 56 of the Act enables the State Government to make 
an order directing any other person having the custody of the fund of the Com- 
mittee to make payments of money which has become payable by reason of an 
order of any authority or Government other than the Municipal Committee. 
Similarly, s. 58-A also makes ample provision for enforcing the orders of the 
authority. Mr. Kalele, therefore, argued that there is a complete remedy pro- 
vided by ss. 83, 84 and 85 as held in the decision earlier referred to ie. Firm 
Radha Kishan v. Ludhiana Municipality where in respect of provisions exactly 
similar to those here, the Supreme Court held that the remedy was effective. 
He is right when he says that relevant provisions of the Act were not pointed 
out to the Supreme Court in Bharat Kala Bhandar v. Dhamangaon Munici- 
pality. 

Both sides have referred us to a few cases arising under various State Sales 
Tax Acts. Mr. Kalele referred to us the decision of the Supreme Court in 
Kamala Mills v. Bombay State!! where the provisions of s. 20 of the Bombay 
Sales Tax Act were construed, which is as under: 


“Bave as it is provided in section, 23, no assessment made and no order passed under this 
Act or the rules made thereunder by the Commissioner or any person appointed under gec- 
tion 3 to assist him shall be called into question in any Civil Court and save as is provided in 
sections 21 and 22, no appeal or application for revision shall lie against any such asscesmment 
or order.” 
The question arose before the Supreme Court under the following circumstances. 
The appellant had sold goods outside the State of Bombay of Rs. 40,20,623-12-0 
and Rs. 1,08,945-18-0. On the first, general sales tax of Rs. 61,885-12-0 was 
levied, and on the second special sales tax of Rs. 3,301-8-0 was levied. 
In the suit it was contended that this tax was illegally levied against 
the appellant. Illegality of the tax was said to be by reason of art. 286 of 
the Constitution and it was urged that the wide definition of sale in the Act 
was automatically constitutionally controlled by the Act. The State contended 
that jurisdiction of the Civil Court was barred by reason of s. 20 of the Sales 


11 [1965] A.I.R. S.C, 1942, 
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Tax Act, while the appellani contended that an order which is without juris- 
diction or which is passed in excess of the jurisdiction by the assessing autho- 
1ity cannot be protected by s. 20. The Court upheld the contention of the 
State. The learned Chief Justice in a unanimous judgment of seven Judges 
after referring to the provisions of s. 9 of the Code of Civil Procedure and 
the principles underlying decision of such questions said (p. 1947): 


“The clauso ‘an assessment made’ cannot mean the assessment properly or correctly made’ 
The said clause takes in all assessments made or purported to have boen made under the Act 
In its plaint, the appellant is undoubtedly calling into question the assessment order mado 
against it, and such a challenge to the assessment order is plainly prohibited by 8. 20.” 


Referring to Bharat Kala Mandir case the learned Chief Justice observed that 
it would not materially assist in construing s. 20 of the Sales Tax Act which 
must be construed on its terms. This case has been explained in a later case 
by the Supreme Court in Venkataraman & Co. v. State of Madras’? on which 
Mr. Mandlekar relied. The Court in that case was considering s. 18-A 
of the Madras Sales Tax Act in relation to imposition of sales tax on goods 
used in a works contract which provision was held to be ltra vires of the 
Constitution by the Supreme Court in another ease. The majority judgment 
was delivered by Mr. Justice Subba Rao (as he then was) and it was held that 
s. 18-A had no application where the tax was wholly ultra vires, saying that 
an authority created by the statute could not question the vires of the statute 
or any provision thereof whereunder it functions. The observations in Kamala 
Mill’s case were explained on the ground that the decision does not touch the 
question whether an assessment was made on the basis of the provision which 
was ultra vires of the Constitution. 

We do not think it is necessary to refer to all the cases decided under the 
provisions of the Sales Tax Act. In all Acts the provisions are similar to 
s. 18-A of the Madras Sales Tax Act. It is possible to say having regard to 
the language of those Acts that the Authority created by the Act could not 
try the vires of the Act or a part of it as decided by Mr, Justice Subba Rao. 
The position here is different in that the appellate authority is not one created 
by the Act. Deputy Commissioner is an independent authority and so ig the 
State Government. 

The case is more like Kamala Afills. There the contention was that the sales 
were not liable to tax by reason of art. 286, and here the contention is that a 
professional tax of more than the constitutional limit cannot be recovered. 
Sections 83 and 84 of the Act enable the appellant not only to challenge the 
principle of assessment but his liability to tax as well and this must inelude 
the limit of the lability. 

We are bound to follow the decision in B. K. Bhandar v. Dhamangaon Muni- 
cipality but in view of the fact that the relevant provisions were not brought 
{o the notice of the Court and in view of the fact that the decision in Firm 
Radha Kishan’s case holds that the remedy provided by similar provisions is 
adequate and a suit does not lie we are constrained to hold that under the 
Act the suit is incompetent. 

If we were wrong on the view that we have taken, the question as to whether 
the trial Court was right in making a decree for the entire amount minus a 
sum of Rs. 750 or whether the appeal Court was right in modifying the decree 
and inereasing the amount by the limits of the original tax would fall to be 
considered. Mr. Mandlekar says, that the entire claim must be allowed on the 
footing that the second notification is wholly unwarranted. As we have said, 
the authorities of this Court indicate that it cannot be regarded as wholly void 
but only in respect of a particular individual nothing more than the consti- 
tutional limits can be levied. We have held in para. 19 earlier that where such 
a tax was levied prior to the terminal date, and the amount of the tax which 
u person was liable to pay exceeded the said amount of Rs. 50, then such 


12 [1066] A.T.R.S.C. 1089. 
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amount was deemed to have been substituted in the section if the Dominion 
Legislature had affirmed that levy. As we have shown, the Dominion Legisla- 
ture had affirmed that levy by Act XX of 1941. The limit, therefore, became 
modified to the limit which was operative by the notification in each individual 
case. If this view is correct, then the decree made by the lower appellate 
Court is justified. 

The plaintiffs have filed cross-objections in respect of the decree disallowing 
the claim for interest. Interest is not awarded as a matter of course. Under the 
Interest Act it can be awarded if there is an agreement in writing in respect 
of the same or the case falls within its terms or on grounds of equity. On the 
latter ground there are very few well recognised heads under which interest 
can be allowed. See the decision in Bengal Nagpur Railway Company, Linuted 
v. Ruttanji.'8 Following this decision it was held by a Bench of this Court 
in Ahmedabad Municipality v. Vadilal Dalsukhram'4 that interest was not 
recoverable on the amount of refund of tax illegally recovered. The lower 
Court, therefore, rightly disallowed the interest. 

The plaintiffs had asked for an injunction restraining the Municipality from 
recovering any tax on ginned and pressed cotton for the season 1953-54 and 
for subsequent seasons. The trial Court had granted the injunction but the 
appellate Court has set aside that part of the deeree. Mr. Mandlekar has 
argued that the notification dated January 2, 1940, purported to impose a 
wholly new tax, in that the notification of 1912 imposed the tax on all persons 
carrying on the trade of ginning cotton or pressing the same into bales, while 
the notification of 1940 imposed the tax on persons carrying on the trade of 
ginning and pressing cotton. He contends that the earlier notification impos- 
ed tax on a trader who carried on either of the professions while the later 
notification purported to impose the tax on a trader who carried on both to- 
gether. If any trader carries on any one of the trades, then he was not liable 
to tax. In our view if one reads both these notifications, there is nothing to 
show that it was intended to change the incidence of the tax. The first notifi- 
cation of 1912 levied a tax on the ginning and pressing of cotton and provided 
tax on each process at the rates fixed. Similarly, the second notification also 
prescribes the tax on each process of the trade of ginning and pressing. The 
language is slightly altered but the intention remains the same. According to 
what we have said above, under s. 142-A of the Government of India Act, 1935, 
the rates of tax which were operative by the notification of 1912, came to be 
substituted qua this Municipal Committee as the maximum rates of tax per- 
mitted under that section. If the Municipal Committee exceeds that limit, 
then additional recovery would be invalid. In our view, therefore, the learned 
appellate Judge was right in holding that the Municipal Committee must be 
restrained from recovering anything more than what could have been recovered 
under the earlier notification of 1912. 

In the result, we modify the decree of the trial Court by discharging the 
money decree made in favour of the plaintiff but confirm the injunctions grant- 
ed by the appellate Court restraining the Municipal Committee from recovering 
the tax in excess of the rates imposed by the earlier notification of 1912. The 
deeree of the Court below decreeing im favour of the plaintiffs a sum of 
Rs. 4,641-14-0 is set aside. The appeal partly succeeds. As each of the parties 
have succeeded partly, parties will bear their own costs. 

Mr. Mandlekar prays that a certificate should be granted under art. 183(1) (c) 
of the Constitution that it is a fit case for appeal to the Supreme Court. We 
think that this is a proper case where certificate ought to be granted. We ac- 
cordingly grant certificate in terms of art. 133(7) (e). 
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Before Mr. Justice Deshmukh. 
BABURAO LAXMAN MULEY v. SHIONATH MAHADEO.* 

Berar Regulation of Agrtoultural Leases Act (XIV of 1951), Secs. 8, 9, 19—Bombay Tenancy and 
Agriculiural Lands (Vidarbha Region) Act (XOIX of 1958)—Oonsitiution of India, Art. 
141—Whether mere notice under 8.9(1) of Berar Leases Aci terminates tenanoy—-Order under 
8. 8(1)(g) whether necessary for termination of tenancy. 

A mere notice under s, (1) of the Berar Regulation of Agricultural Leases Act, 1951, 
has not the offect of termination of tenancy by efflux of time mentioned in the notice, To 
effect termination of the tenancy the notice must be followed up by obtaining an order 
from the Revenue Officer under s,8(1)(g) of the Act. 

Only one class of landlords is contemplated in s.9(1) and (2) of the Berar Regulation of 
Agricultural Leases Act, 1951, and that is who want the land for bona fide personal culti- 
vation but whose total acreage does not exceed fifty acres including the additional land 
claimed by them, Such landlord has first to give a notice terminating the tenancy with 
appropriate period mentioned in s. 9(1). If his tenant raises a dispute permitted to be 
raised under s, 9(3), thon the landlord has to face the dispute and satisfy the Revenue Officer 
about the bona fides of his claim. If no dispute is raised by the tenant then the landlord 
cannot immediately act upon. the notice but has to further apply to the Revenue Officer 
under s, 8(1) (g) for obtaining an order for terminating the tenancy. 

Ramchandra v, Tukaram, Tarabai v. B’bay, Rev. Tribunal*, Ramchandra v. Manabat 
and Jayantraj v. Hari Dagdu‘, referred to. 


Tue facts are stated in the judgment. 


V. R. Monohar and M. B. More, for the appellants. 
K. H. Deshpande, for the respondents. 


DESHMUKH J. This appeal hag been filed by the original defendant against 
whom a decree for possession of the suit land has been passed by the trial 
Court which is confirmed by the first appellate Court. 

The plaintiffs are the owners of S. No. 28 from Udanapur, tahsil Mehkar, 
district Buldana and the deceased defendant Laxman was let into possession of 
this land as lessee for the year 1956-57. It is common ground that defen- 
dant Laxman became a protected lessee under the provisions of the Berar Re- 
gulation of Agricultural Leases Act. Though in the plaint it was alleged that 
the defendant was a partner in cultivation, the trial Court has given a finding 
that the defendant was a tenant for the year 1955-56. If he became a lessee 
for one year under the provisions of the Berar Leases Act, his term would be 
extended as laid down by the statute and that would make him a protected 
lessee under s. 3 of the said Act. In the District Court, the finding given by 
the trial Court was not challenged, on the contrary, a concession was made on 
behalf of the plaintiffs that the defendant was a tenant for the year 1956-57 
and 1957-58 and as such a protected. lessee. 

The main ground on which this litigation is now being fought is that the 
defendant is a lessee whose lease has been terminated by the plaintiffs by 
notice exh. P-4. It is urged for the plaintiffs-landlords that they have already 
terminated the tenancy by a private notice like exh. P-4 under the provisions 
of s. 9(1) of the Berar Leases Act. If this is so, they further claim the right 
to evict the defendant after termination, of the tenancy by the present suit. 


* Decided, February 8, 1967. Second Appeal 
No. 121 of 1963, against the decision of D. M. 
Aney, District Judge at Buldana, in Appeal 
No. 180 of 1961, confirming the decree passed 
by B.G. Deo, Civil Judge, Junior Division, 
at Mekhar, in Civil Suit No, 78 of 1960. 

1 (1965) 68 Bom. L.R. 658, S.C. 

2 (1958) 61 Bom, L.R. 41, s.o. [1958] 


N.L.J. 535. 

3 (1980) Special Civil Application No. 162 
of 1959, decided by Tambe and Raju JJ., 
on March 24, 1960 (Unrep.). See Note 73 
[1960] N.L.J. 

4 (1961) 64 Bom, L.R. 67, F.B., 3.0, [1961} 
NLS. 636, 
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The defendant has resisted the suit, among others, on the following two grounds 
which relate to the above mentioned plea. According to the defendant, his 
tenancy does not stand terminated at all by notice exh. P-4, though it pur- 
ports to be a notice under s. 9(7) of the Berar Leases Act. In spite of such 
notice, according to the defendant, application under s. 8(1)(g) of the said 
Act was necessary, and an order or endorsement of the revenue officer on such 
application could alone have the effect of terminating the tenancy. A further 
plea was raised, which I would merely state because the consideration of that 
plea would arise upon the nature of the decision that could be given on the 
first plea. It is alleged that even if the tenancy is terminated, a suit in the 
civil Court cannot lie. In the two Courts below the entire attention has been 
centred round the only question relating to termination of tenancy of the de- 
fendant under the provisions of s. 9(7) of the Berar Leases Act. 

The undisputed facts are that the plaintiffs as landlords served a notice up- 
on the defendant, exh. P-4, dated December 16, 1957. Though the service of 
notice was denied in the written statement, there is a finding that notice was 
served and that finding is not being challenged before me. 

This notice seeks to terminate the tenancy of the defendant with effect, from 
the end of the agricultural year 1957-58 and the plaintiffs claim that they 
want the land for personal cultivation from April 1, 1958. For that purpose, 
the defendant’s tenancy is terminated, and he is asked to vacate the land and 
deliver back possession to the plaintiffs. 

The defendant neither gave any reply to the notice nor vacated, hence this 
suit for possession and past and future mesne profits from March 15, 1960. In 
this second appeal, the only question that is raised for my consideration is 
whether the notice exh. P-4 has the effect of terminating the tenancy of the 
defendant with effect from April 1, 1958. 

The trial Court as well as the first appellate Court have relied upon two 
Division Bench judgments of this Court and held that the tenancy is validly 
terminated from April 1, 1958 and it gives a right to the plaintiff to claim 
Possession. In view of the fact that there are two or three Division Bench 
decisions which upheld the construction of s. 9 of the Berar Leases Act favour- 
able to the respondents-plaintiffs, Shri K. H. Deshpande, learned counsel for 
the respondents, says that this Court is bound by those decisions. It is being 
_ argued before me that the scheme of the Berar Leases Act came for considera- 
tion by the Supreme Court in the case of Ramchandra v. Tukaram! and the 
real meaning and interpretation of s. 8 as well as s. 9 of the Berar Leases 
Act has been made by the Supreme Court. The declaration of the Supreme 
Court about the correct meaning and interpretation, of these sections becomes 
the law of the land under art. 141 of the Constitution. If the Supreme Court 
interprets certain statutes and the interpretation is contrary to the Division 
Bench decision of this Court, it is argued, the judgments of the High Court 
are deemed to have been over-ruled by the Supreme Court, and the only law 
that must be applied to the facts of the litigation before it by the High Court 
is the law propounded by the Supreme Court. For this proposition, Shri 
Manohar relied upon the observations of the Caleutta High Court in S. N. 
Mukherji v. State.2 A similar proposition was posed before the learned Single 
Judge of that Court. It was pointed out that a certain view was taken by the 
Division Bench of the Calcutta High Court in Srinivas Kedwal v. State of West 
Bengal. When a contrary view was being taken by the learned Single Judge, 
it was brought to his notice that according to the rules of procedure of the 
Calcutta Tligh Court, reference to a Fuller Bench was necessary. In that con- 
text the learned Judge observed that in view of the observations of the 
Supreme Court in the subsequent judgment after the decision of the High 
Court, it was unnecessary to refer the matter to the Chief Justice for refer- 
ence to a Fuller Bench because the law declared by the Supreme Court of 


1 (1968) 68 Bom. L.R. 658, 8.0. 3 [1854] ALR, Cal. 171. 
2 [1958] A.I.R. Cal. 510. 
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India is binding on all Courts in India under art. 141 of the Constitution. It 
is that law which must be applied in subsequent litigations coming up for de- 
cision before the High Court and reference to a fuller Bench is unnecessary. 
I am also inclined to think that the provisions of art. 141 of the Constitution 
of India are clear and the point which is concluded by the Supreme Court 
must be accepted as the law of the land and it is that law which must be ap- 
plied to the litigations which are being decided by the Courts in India sub- 
sequent to the pronouncement of the law by the Supreme Court. 

The next point that arises for my consideration is whether the Supreme 
Court has in fact interpreted ss. 8 and 9 and whether the pronouncement of 
the law is of a type which is covered by art. 141 of the Constitution. Shri 
Deshpande argues before me that the points now under dispute did not direct- 
ly arise before the Supreme Court in that judgment on which reliance is 
placed by Shri Manohar. It would be, therefore, necessary for me to consider 
in the first instance whether the Supreme Court in Ramchandra v. Tukaram 
was required to decide the procedure that a landlord has to follow for the pur- 
pose of obtaining possession from the protected lessee where the claim is based 
upon the bona fide need for personal cultivation. 

In order to examine this position, it would be better to know the provisions 
of the Berar Leases Act and the interpretation that was made by an earlier 
Division Bench of ss. 8 and 9 of that Act. Against this background of the 
interpretation made by the Division Bench earlier, subsequent Full Bench de- 
cision of this Court and the Supreme Court decision which is given in the same 
case would be examined. 

The controversy is based upon the provisions of ss, 8 and 9 of the Berar 
Jueases Act, 1951. Section 8 puts a restriction on the termination of a lease. 
It enacts that notwithstanding any agreement, usage, decree or order of a 
Court of law, the lease of any land held by a protected lessee shall not be ter- 
minated except under orders of a Revenue Officer made on any of the follow- 
ing grounds mentioned in sub-s. (J) of s. 8. Then follows a list of grounds 
on which termination is permitted. Section 9 is in the nature of an exception 
to s. 8 and starts with non-obstante clause ‘“‘notwithstanding’’. Section 9(/) 
lays down that 

“Notwithstanding anything contained in section 8 the landholder may terminate the lease 
of a protected lessee by giving him notice in writing delivered not less than three months before 
the commencement of the next agricultural year stating therein the reasons for such termination 
and the description of the area, in respect of which it is proposed to terminate the lease, if the 
landholder requires the lands for cultivating the land personally.” 

Section 9(J), therefore, permits a landholder to terminate the lease if he re- 
quires the land for bona fide personal cultivation. Sub-section (2) of s. 9 
is again in the nature of further restriction on the right of claiming posses- 
sion; if the landholder has already 50 acres or more land in his possession, 
then he cannot terminate the lease; but if he has less than 50 acres of land in 
his possession he can terminate the lease in such manner that the land to be 
acquired and the land already held by him do not exceed the optimum limit 
of 50 acres. Sub-section (3) of s. 9 permits a tenant to raise certain pleas 
within one month from the date of service of notice under s. 9(/) upon him, 
He is allowed to challenge the notice on the ground of want of bona fides. 
A second right is given to him of pleading that he should be allowed to sur- 
render some other land in lien of the land mentioned in the notice. These are 
the two pleas permitted to the tenant under sub-s. (3) of s. 9, when he so 
applies within 30 days after notice. Under sub-s. (4) the Revenue Officer is 
required to hear the landholder and make such enquiry as he may deem fit, 
and then he ig to decide the application in respect of both the contentions 
or any one of them which may have been raised by the protected lessee. Sub- 
section (5) merely enables the Revenue Officer to reduce the lease money pro- 
portionately where only a part of the land is to be delivered to the landholder. 
Sub-section (6) enables the lessee to reclaim the land directed to be restored 
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to the landholder under this section in case the landholder misuses this section, 
Having claimed possession for personal cultivation if it is found that the land- 
holder fails to personally cultivate the land within the time prescribed, the 
lessee gets a right to apply to the Revenue Officer for restoration of that land. 
In addition, compensation to the lessee is made payable by the landholder. 
Sub-section (1) of s. 8 gives a list of reasons for which the Revenue Officer 
terminate the tenancy of a lessee at the instance of the landholder. 
Clauses (a) to (f) of sub-s. (J) of s. 8 contain several reasons for which the 
lease is made terminable by the landholder. The clause that ig the subject- 
matter of controversy and has led to diverse opinions is cl. (g) of sub-s. (1) 
of s. 8. It only enables the Revenue Officer to terminate the lease of the tenant 
who has been served with a notice by the landholder as provided in s. 9. What 
precisely is the meaning of the expression ‘‘notice by the landholder as provid- 
ed in section 9’’ is the main bone of contention between the parties before me. 
The two Courts below have held that these provisions are already construed 
by the Division Bench in the case of Tarabai v. B’bay Rev. Tribunal.+ The 
facts of that case show that the landholder gave a notice under s. 9(/) of the 
Leases Act and obtained possession from his tenant by consent. The land- 
holder instead of cultivating the land personally let it out. Hence the lessee 
applied under sub-s. (6) of s. 9 for being placed in possession of the land of 
which tenancy was terminated by the notice. It was contended on behalf of 
the landholder that there was no termination of the lease under s. 8(/)(g), 
read with s. 9(/), and therefore an application under s. 9(6) was not main- 
tainable. The Division Bench held that the lease was terminated by notice 
under s. 9(/) and the application under s. 9(6) was maintainable. It was 
argued before the Division Bench that the lease of a protected lessee is made 
terminable only in the manner provided by s. 8(/), namely, under the order 
of the Revenue Officer. Where a notice under s. 9(/) is given by the land- 
holder on the ground of personal cultivation, he has still to apply to the Re- 
venue Officer under s. 8(/)(g). Unless he does that and obtains an order 
terminating the tenancy of the lessee the lease is not terminated. Unless the 
lease is terminated and possession obtained as provided by the Leases Act, 
provision of sub-s. (6) of s. 9 cannot be invoked by the lessee for the purpose 
of claiming restoration. Negativing this argument, the Division Bench held 
that the non-obstante clause with which the section opens must be given its 
full effect. Earlier provisions requiring the landholder to apply for obtaining 
an order of the Revenue Officer are containéd in s. 8. When s. 9(J) opens 
with the clause ‘‘notwithstanding anything contained in section 8 the land- 
holder may terminate the lease of a protected lessee’’, it overrides all the pro- 
visions of s. 8 including s. 8(/)(g). Under s. 8, a landholder cannot himself 
terminate the tenancy but he has to apply to the Revenue Officer and an order 
of the Revenue Officer has the effect of terminating the tenancy. In contrast 
to the wording of s. 8, s. 9(/) reserves a right to the landholder to terminate 
the lease himself. In this view, the Division Bench held that s. 9(Z) over- 
rides all the provisions of s. 8. It further holds that reference to the notice 
by the landholder as provided in s. 9, which we find in cl. (g) of sub-s, (J) 
of s. 8, only relates to the manner of giving notice and not the contents, name- 
ly, the claim of the landholder to cultivate the land personally. The Division 
Bench observes that cl. (g) of sub-s. (Z) of s. 8 applies to other cases than 
those where the landholder is claiming possession for personal cultivation. 
‘What those other cases are, are not pointed out in that judgment. With these ob- 
servations, the judgment concludes that the lease of a protected lessee termi- 
nates when a valid notice under s. 9(/) is served by the landholder upon the 
lessee within appropriate period. Logically, therefore, the Division Bench pro- 
ceeded to hold that the only right to challenge notice under sub-s. (J) of s. 9 
ig to be found in sub-s. (3) of the same section. That is the right which is 
bestowed upon the tenant and the tenant has to move in time and raise pleas 


4 (1958) 61 Bom, L.R. 41,8.0, [1958] N.L.J. 535. 
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which are permitted to him. That is the only challenge which is permissible, 
and if such challenge is not there, it means that the landholder has validly 
terminated the lease under s. 9(J) for the purpose mentioned in the notice, 
and as such he is entitled to get possession. It was further held as a corol- 
lary that where a tenancy is being terminated on the ground mentioned in 
sub-s. (J) of s. 9 and the landlord re-enters upon the land after termination 
of the lease in accordance with this section, provisions of sub-s. (6) of s. 9 
are attracted if the landholder fails io cultivate the land himself. Under the 
cirenmstances, it was held that the application of the lessee for restoration of 
the land under sub-s. (6) of s. 9 was competent. This is the main judgment 
on which reliance is placed on behalf of the plaintiffs-respondents to show that 
s. 9 gave the landholder an independent right over-riding the provisions of 
s. 8 of the Leases Act. This judgment hag been subsequently followed by an- 
ciher Division Bench in the case of Ramchandra v. Manabat.® 

If nothing further had happened it was obvious that as a result of this judg- 
ment the landholder had the right to terminate the lease by a private notice 
under s, 9(/) of the Leases Act, and then a vested right to obtain possession 
is ereated in him from the due date mentioned in the notice as the lease is 
validly terminated. 

However, the provisions of the Berar Regulation of Agricultural Leases Act, 
1951, were required to be examined by a Full Bench of this Court in relation 
to the provisions of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958, as made applicable to the Vidarbha Re- 
gion. In the ease of Jayantraj v. Hari DagduS the Full Bench was called up- 
on to consider the effect of the order passed under s 8(/)(g) pursuant to the 
notice under s. 9(/) and the further procedure to be adopted for the purpose 
of implementing that order under the Berar Leases Act. While those pro- 
ceedings were pending, the Bombay Tenancy Act of 1958 became applicable to 
the Vidarbha region, and whether a proceeding under the Leases Act was a 
pending proceeding on the date of the commencement of the Bombay Tenancy 
Act of 1958 was a question that was raised for consideration. 

The facts of the Full Bench judgment are that the petitioners gave a notice 
terminating the tenancy of the opponent-tenant under sub-s. (J) of s. 9 of the 
Leases Act. The opponent made an application under sub-s. (3) of s. 9 and 
prayed that the notice should be declared to be invalid and inoperative. On 
this application, the Sub-Divisional Officer made an order on November 12, 
1956, terminating the lease of the opponent with effect from April 1, 1957. 
Against this order, the opponent-tenant appealed to the Additional Deputy 
Commissioner who set aside the order of the Sub-Divisional Officer and held 
that the notice given by the petitioners was invalid. The petitioners filed a 
second appeal before the Revenue Tribunal. The Revenue Tribunal by its 
judgment dated February 13, 1958, allowed the appeal of the petitioners, set 
aside the order made by the Additional Deputy Collector and restored the order 
of the Sub-Divisional Officer. While these proceedings were pending the Bom- 
bay Vidarbha Region Agricultural Tenants (Protection from Eviction -and 
Amendment of Tenancy Laws) Act, 1957 (No. IX of 1958) was enacted by 
the Legislature. This Act came into force on January 20, 1958. Section 3 of 
this Act imposed a bar on the eviction of tenants for a period of two years. 
Section 4 provided that all proceedings pending at the commencement of the 
act or which might be instituted during the period of the Act for the termi- 
nation of a tenancy and eviction of a tenant shall be stayed on certain condi- 
tions referred to in the section. This Act was in force when the Revenue Tri- 
bunal made its order. While, therefore, restoring the order made by the Sub- 
Divisional Officer, the Revenue Tribunal directed that the proceedings for the 
termination of the tenancy and eviction of the applicant shall be stayed, if 

5 (1960) Special Civil Application No, 162 [1960] N.L.J, 
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he deposited the rent of the lands due for the year ending March 81, 1958. 
This Act was repealed by the Bombay Tenancy and Agricultural Lands Act, 
1958, which came into force on December 30, 1958. On February 20, 1959, 
the petitioners-landholders made an application for ejection of the opponent- 
tenant under sub-s. (Z) of s. 19 of the Berar Leases Act. The Sub-Divisional 
Officer dismissed the application on the ground that no such application could 
Fe maintained after the coming into force of the Tenancy Act, 1958. He was 
of the view that the only remedy open to the petitioners was to make an ap- 
plication to the Tahsildar under s. 36 of the new Tenancy Act. The order 
made by the Sub-Divisional Officer was confirmed in appeal by the Collector, 
and in second appeal by the Revenue Tribunal. Thereafter, the petitioners 
filed the present Special Civil Application in the High Court. When that ap- 
plication came up for hearing before a Division Bench, it was referred to a 
Full Bench and the question that was framed for determination by the Full 
Bench was, whether the application made by the landlord under s, 19 of the 
Berar Regulation of Agricultural Leases Act, 1951, after the coming into force 
of the Bombay Tenancy Act of 1958 should be decided under the provisions 
of the former Act or under the provisions of the latter Act. 

In order to answer this question the Full Bench first considered the provi- 
sions of s. 8(/)(a), (b) and (g), and the provisions of sub-s. (3) of s. 9 as 
also s. 19 of the Berar Leases Act. Section 8 required obtaining of an order 
from the Revenue Officer for terminating the tenancy. By reading the provi- 
sions of these three sections together, the Full Bench pointed out that the total 
proceeding can be styled as one proceeding for the purpose of terminating 
the tenancy and claiming restoration of possession. The provisions of these 
sections are nothing but one proceeding for the above mentioned purpose. 
‘When an order is obtained under s. 8(/)(g) after service of notice under s. 9(1), 
the application under s. 19(/) is still pending, and proceeding for termina- 
tion of the tenancy and ejectment is still going on. Having come to this con- 
clusion, the Full Bench proceeds to consider the provisions of s. 182(2) and 
(3) of the Bombay Tenancy Act, 1958 as applied to Vidarbha Region. Since 
the Full Bench found that the proceedings for the termination of the lease 
and claiming possession were still pending there was no effective termination 
until an order for ejectment had been made under s. 19. Sub-section (2) of 
s. 182 of the Bombay Tenancy Act, 1958, saved any right, title, interest, obli- 
gation or liability already acquired, accrued oy incurred before the com- 
mencement of this Act, and any legal proceeding or remedy in respect of any 
such right, title, interest, obligation or liability or anything done or suffered 
before the commencement of this Act, and further provided that any such pro- 
ceedings shall be instituted, continued and disposed of, as if this Act had not 
been passed. Sub-section (3) of s. 182 again starts with the non-obstante 
clause ‘‘notwithstanding anything contained in sub-section (2)’’. This sub- 
section provides that all proceedings for the termination of the tenancy aud 

_ejectment of a tenant or for the recovery or restoration of the possession of 
the land under the provisions of the enactments so repealed, pending on the 
date of the commencement of this Act before a Revenue Officer or in appeal or 
revision before any appellate or revising authority, shall be deemed to have. 
been instituted and pending before the corresponding authority under this Act 
and shall be disposed of in accordance with the provisions of this Act. Having 
found earlier that a mere order of the Revenue Officer under s. 8(1)(g) in 
pursuance of notice under s. 9(/) of the Berar Leases Act does not terminate 
the tenancy until an order under s. 19(/) is passed, the Full Bench was of 
the opinion that the proceedings were still pending to which sub-s. (3) of 
s. 182 applied. Where a vested right’ was already created the provisions of 
sub-s. (2) of s. 182 would apply: However, in the present case the tenancy 
was not lawfully terminated as no order under s. 19(7) of the Berar Leases 
Act was passed. It would merely be a pending proceeding within the mean- 
ing of that expression as used in sub-s. (3) of s. 182 of the Bombay Tenancy 
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Act of 1958. As such, the Full Bench considered the pending application as 
a pending proceeding under that sub-section and therefore required the Tah- 
sildar to dispose of the application on merits. The result was that the land- 
holder who had already obtained an order in his favour under el. (g) of sub- 
s. (Z) of s. 8 of the Berar Leases Act was again required to satisfy the Re- 
venue Officer that he fulfilled the conditions mentioned in gub-ss. (3) and (4) 
of s. 36 of the Bombay Tenancy Act of 1958. So far as the petition of Jayant- 
raj was concerned the matter seems to have been terminated with the Full 
Bench decision. 

In a similar matter in the case of Ramchandra v. Tukaram, the parties ap- 
proched the Supreme Court after the decision of this Court. Ramchandra v. 
Tukaram” ig also a reported judgment of the Division Bench of this Court. 
Jn view of the answer given by the Full Bench in the case of Jayantraj, it 
decided the petition of Ramchandra v. Tukaram. In the Supreme Court part 
of the view taken by the Full Bench was upheld but on another part the 
Supreme Court took a view contrary to the one taken by this Court. In this 
ease also the landholder served a notice upon his tenant under s. 9(1) of the 
Berar Leases Act as he wanted the land for personal cultivation. He applied 
for an order terminating the tenancy under s. 8(7)(g) and the Revenue Officer 
passed an order on July 2, 1957, terminating the tenancy with effect from 
April 1, 1958. The Jandholder then applied for possession on May 15, 1959, 
to the Naib-Tahsildar who ordered delivery of possession on August 2, 1960. 
In appeal, the Sub-Divisional Officer set aside the order on the ground that 
the application was not maintainable as the landholder had not complied with 
the requirements of s. 88 of the Bombay Tenancy Act of 1958. The Tribunal 
confirmed this in revision. In a writ petition, the High Court held that the 
provisions of sub-s. (J) of s. 38 would not apply but provisions of 
sab-ss. (3) and (4) were applicable. In appeal to the Supreme Court, the 
Supreme Court held that where the determination of the tenancy is not 
under sub-s. (7) of s. 38 of the Tenancy Act of 1958, sub-ss. (3) and (4) 
would not apply. By the use of the expression ‘‘shall be disposed of in accord- 
ance with the provision of this Act” in s. 182(3) of the Tenancy Act of 1958, 
the Legislature intended to attract the procedural provisions of the Tenancy 
Act and not the conditions precedent to the institution of fresh proceedings. 
Once an order was passed under s. 8(/)(g) of the Berar Regulation of Agri- 
cultural Leases Act, by the Revenue Officer, the only enquiry contemplated to 
be made on an application under s. 19 was a summary enquiry before an order 
for possession is made. At that stage there was no scope for the application 
of the conditions and restrictions prescribed by sub-ss. (3) and (4) of s. 38. 
Those provisions do not apply to proceedings to enforce rights acquired when 
the Berar Regulation of Agricultural Leases Act was in operation. This rule 
therefore overruled the decision in Ramchandra v. Tukaram. 

In this judgment, the Supreme Court partly upholds the judgment of the 
Full Bench by pointing out that the application for possession is no doubt a 
pending proceeding and therefore the provisions of s. 132 of the Bombay 
Tenancy Act would apply. But the point was whether the provisions of sub- 
s. (2) of s. 182 or sub-s. (3) thereof would apply. Sub-section (2) saves any 
right, title, interest, obligation or liability already acquired, accrued or in- 
curred including remedies for their execution. Sub-section (3) merely lays 
down the procedure to be followed in case of a pending proceeding. What the 
Supreme Court held was that an application under s. 19(7) of the Leases Act 
was no doubt a pending proceeding but the order of the Revenue Officer under 
s. 8(1)(g) concluded the controversy regarding the right of the landholder 
to claim possession. All the requirements of a valid notice under s. 9(J) have 
teen examined by the Revenue Officer and he has passed an order under 
s. 8(1)(g) terminating the tenancy. That concludes the earlier part of the 
enquiry and creates a vested right in the landholder to obtain possession from 
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the lessee. The stage of application for possession under s. 19(1) of the Leases 
Act is a stage subsequent to the creation of vested right. To that subsequent 
stage the procedure prescribed by the Bombay Tenancy Act of 1958 may 
apply but the conditions precedent to the obtaining of possession as prescribed 
by s. 38 of the Bombay Tenancy Act of 1958 have no application to such a 
case. This, in effect, is the judgment of the Supreme Court. 

For the purpose of the present litigation, the main part of the judgment of 
the Supreme Court is not very much relevant. What is relevant is the por- 
tion of the judgment which has incidentally decided the scheme of this Act. 
Shri Deshpande points out that in all these litigations which reached the 
Supreme Court the landholder had given notice under s. 9(J) and had also 
applied to the Tahsildar for obtaining an order under s. 8(/)(y). That appears 
to be the prevailing view and the parties acted upon it until the pronounce- 
ment of the Division Bench in Tarabat v. B’bay Rev. Tribunal. Whether an 
application is necessary under s. 8(1)(g) even in respect of leases which are 
terminated for the purpose of personal cultivation by the landholder under 
s. 9(7) was not the question which was specifically posed for decision. Even 
if the Supreme Court makes certain observations in that behalf, it has not 
laid down Jaw and such observations of the Supreme Court do not lay down 
law for the land. It is only when the Supreme Court lays down law that the 
provisions of art. 141 of the Constitution come into operation and all the sub- 
ordinate Courts in this country are required to apply that law as is laid down 
by the Supreme Court. 

Before I consider the merits of this submission it is worthwhile to examine 
the manner in which the Supreme Court has proceeded to decide the case be- 
fore it. While considering the main proposition as to what is a pending pro- 
ceeding under the Berar Leases Act for the purpose of that proceeding as well 
as the Bombay Tenancy Act of 1958, the Supreme Court was required to exa- 
mine the provisions of the Berar Leases Act of 1951. The conclusion drawn 
by the Supreme Court is as follows (p. 659): 


“...Even if the landlord desired to obtain possession of the land for ‘bona fide personal culti- 
vation, he had to obtain an order in that behalf under s. 8(7)(g).” 
Shri Deshpande argues that this was not the point which was decided by the 
Supreme Court nor was the Supreme Court called upon to decide this point. 
However, the Supreme Court had to find out as to whether the rights of the 
landholder were determined and accrued to him and if so by what provision of 
the Berar Leases Act. If those rights accrued to him after certain orders were 
passed under that Act, whether they had the effect of making those rights vest 
for the purpose of sub-s. (2) of s. 132 of the Bombay Tenancy Act, 1958. 
These were, therefore, relevant considerations for which the Supreme Court 
had to examine the scheme of the Berar Regulation of Agricultural Leases 
Act, 1951. In fact, while considering the argument that the High Court should 
have restored the order passed by the Naib Tahsildar and should not have re- 
opened the enquiry as directed in its judgment, the Supreme Court observes 
as follows (p. 659): 


“Tt is necessary in the first instance to make a brief survey of the diverse statutory pro- 
visions in, their relation to the progress of the dispute, which have a bearing on the question 
which falls to be determined.” 

Their Lordships, therefore, point out that in order that the point in controversy 
. is understood and decided, it is necessary to take a survey of the diverse 
statutory provisions in their relation to the progress of the dispute which have 
a bearing upon the question to be determined. It is, therefore, necessary to 
eXamine as to how the landholder shall terminate the tenancy of a protected 
lessee when the ground for claiming possession is the need for personal cultiva- 
tion by the landholder. 

The relevant enquiry was whether the lease of the opponent was in fact 
terminated. The argument that is now addressed to me is that a mere notice 
under s. 9(7) on the ground that the land was required for personal cultiva- 
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tion has, ipso facto, the effect of terminating the tenancy. There is only one 
cbstacle in the way of the termination becoming valid and that is provided by 
sub-s. (3) of s.9. If the tenant applies to the Revenue Officer and proves 
that the landholder has no bona fides but it is a mala fide claim for personal 
cultivation, then the notice is of no effect and there is no termination of the 
tenancy. Short of this obstacle, where the plea under cl. (b) of sub-s. (3) of 
s. 9 is not made, there is nothing else in the Act which prevents the effect of 
termination of the tenancy being created after the due date mentioned in the 
notice. If that was the stage at which the right of the landholder became a 
vested right to claim possession, the Supreme Court would have pointed out 
that the moment the time mentioned in the notice expired, without an appli- 
cation being made by the tenant, at once vested right to claim possession arose 
in the landholder. On the contrary, their Lordships point out that even if 
the landholder desires to obtain possession of the land for his bona fide per- 
sonal cultivation, he had to apply to obtain an order in that behalf under 
s. 8(7)(g). I£ such order is obtained by an appropriate application after a 
valid notice as required by s. 9 is served, and this order is passed when the 
Berar Leases Act was in force, it had the effect of terminating the tenancy 
and creating a vested right in-the landholder. Creation of this vested right 
was postponed by the Full Bench of this Court to the stage of passing an effec- 
tive order under s. 19 of the Berar Leases Act. That part of the reasoning 
of the Full Bench was not acceptable to the Supreme Court and their Lord- 
ships pointed out that when a valid vested right to obtain possession arises in 
a landholder for the purpose of personal cultivation of the land is the point 
of time as indicated by them, namely, that the landlord gives a notice under 
s. 9(1); it is valid according to the conditions mentioned in that Act and fur- 
ther he obtains an order under s. 8(7) (g). This is the stage when the vested 
right occurs because the lease of the tenant gets terminated. 

If this is the correct meaning of the Supreme Court judgment, it is obvious 
that the Supreme Court has negatived by necessary implication the contention 
that a mere notice wider s. 9(/) has the effect of termination of the tenancy 
hy efflux of time mentioned in that notice. The Division Bench ruling of this 
Court in Tarabai v. Bombay Revenue Tribunal lays down that mere notice of 
termination under s. 9(7) for the purpose of personal cultivation has the effect 
of terminating the tenancy and creating a vested right in the landlord. I 
have already pointed ont that this is subjected to only one exception, namely, 
the result of proceedings under sub-s. (3) of s. 9 at the instance of the lessee. 
This precisely is the stage which is not considered by the Supreme Court as 
the stage where termination of a tenancy takes place. I am, therefore, of the 
opinion that the question directly arose before the Supreme Court for deci- 
sion about the stage at which the termination of the lease of a protected lessee 
takes place when notice contemplated by s. 9(7) is served by the landholder 
for the purpose of personal cultivation. The Supreme Court having come to 
the conclusion that even for such landholder, an order under s. 8(/)(g) is 
necessary for the purpose of creating a vested right in his favour and for the 
purpose of effecting termination of the tenancy, the Division Bench judg- 
ment of this Court in Tarabai’s case appears to be over-ruled. 


Even assuming that the question about the interpretation of s. 8(7) (g) and 
s. 9(7) did not directly arise before the Supreme Court, and the point may 
not be necessary for the decision of the appeal before it, the observations 
quoted above are undoubtedly, at least obiter dicta. To put the case at the 
lowest, they are observations in the course of the decision arising out of the 
circumstances of the case though they may not be necessary for the decision of 
the case. If observations of this type are made which arise out of circum- 
stances of the case, they are styled as obiter dicta and even an obiter dicta of 
the Supreme Court is binding on all the subordinate Courts. However, 
from the analysis which I have made above, I am clearly of the opinion 
that two questions fell for decision of the Supreme Court, viz. an application 
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under s. 19(7) of the Berar Leases Act was pending and it was necessary to 
decide whether any vested rights were created in favour of the landholder and 
as such whether s. 132(2) of the Bombay Tenancy Act of 1958 applied or 
whether no vested rights were created and the provisions of s. 132(3) alone 
applied including the conditions to be proved by the landholder for obtaining 
possession for bona fide personal cultivation. Since the stage at which vested 
rights are created was a relevant point for consideration, I am of the opinion 
that the discussion by the Supreme Court relating to the scheme of the Act 
or to use their expression, diverse statutory provisions applicable to the ques- 
tion, was necessary for the purpose of arriving at the final conclusion. I am, 
therefore, of the opinion that the Supreme Court has by necessary implication 
over-ruled the two Division Bench decisions of this Court on which reliance 
is placed by the two Courts below. The present litigation will have to be de- 
cided, therefore, in the light of the observations of the Supreme Court and the 
conclusions arrived at by it. 

Before I point out what the Supreme Court actually holds, it would be worth- 
while to examine the provisions of the Berar Regulation of Agricultural Leases 
Act, 1951, in relation to the general scheme of that Act. The purpose for 
which this-Act was passed was to guarantee security of tenures to the tenants. 
Under the normal law of contracts applicable to the parties tenancy of an 
agricultural land was a creature of contracts between the parties. The Berar 
Leases Act was passed with the express intention of prolonging the period of 
lease irrespective of the period of contract. Section 3 specifically lays down 
that every lease by a landholder of a land for the agricultural year 1951-52 
shall, subject to the provisions of s. 4, be deemed to be for a period of five 
years. This was subsequently changed to seven and eight years by amendments 
from time to time. Such lessees were called protected lessees and they were 
given certain rights. Section 8 is the.section which completely deprives a land- 
lord of his right to terminate the tenancy at his sweet will. The powers to ter- 
minate the lease are vested in the Revenue Officer and the landlord desirous 
of terminating the lease hag to apply to the Revenue Officer for that purpose. 
Sub-section (/) of s. 8 incorporates the causes for which the tenancy could 
be terminated. Clauses (a) to (g) are the causes for which the tenancy is 
permitted to be terminated. There is no difficulty in the implementation of 
els. (a) to (f). The diffculty that is being raised only relates to el. (g) of 
sub-s. (Z) of s. 8. If we examine els. (a) to (f) of sub-s. (7) of s. 8, they 
speak of some kind of default on the part of tenant for which his tenancy is 
made terminable. The object of this Act, therefore, seems to be that tenants 
are given security of tenures for the period mentioned in s. 3 provided they 
behave properly as tenants. If they commit any of the defaults enumerated 
in els. (@) to (f) or, in other words, if their conduct is blamable in any of 
the manners mentioned in els. (a) to (f) the landlord has a right to claim ter- 
mination of tenancy at the hands of the Revenue Officer. The fact that the 
Revenue Officer’s order is necessary further shows that a mere allegation of 
blamable conduct in the tenant is not enough. If a landlord alleges a default 
which is covered by any of the ‘clauses of sub-s. (7) of s. 8, he must not only 
make an allegation against the tenant but must prove the allegation before the 
Revenue Officer. If he does so, he comes within the purview of this section 
and is entitled to an order for termination of tenancy at the hands of the 
Revenue Officer. 

The disputed cl. (g) of sub-s. (Z) of s. 8 is as follows: 


“8,(1)(g) he has been"served with a notice by the landholder as provided in’ section 9.” 


This clause has reference to a tenant who has been served with a notice by 
the landholder as provided in s. 9. That is the ground on which the landholder 
js entitled to obtain an order for termination of tenancy from the Revenue 
Officer. What kind of cases are covered by this clause is the main dispute 
svhich Shri Deshpande has raised before me for my consideration. It is, there- 
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fore, necessary to look at the provisions of s. 9(/) and (2) which are as 
follows: 


“9.(1) Notwithstanding anything contained in section 8 the landholder may terminate 
the lease of a protested lessee by giving him notice in writing delivered not less than three months 
before the commencement of the next agricultural year stating therein the reasons for such ter- 
mination and the description of the area in respect of which it is proposed to terminate the lease, 
if the landholder requires the lands for cultivating the land personally. 

(2) Nothing contained in sub-section (1) shall entitle the landholder to terminate the lease 
of a protected lessee on the ground that the landholder wants the land to cultivate personally 
unless the area held by the landholder and available to him for cultivating personally is or has 
diminished below fifty acres and where this condition is satisfied, the landholder shall be entitled 
to terminate the lease in respect of only so much area of the land as is necessary to make the total 
area, equal to fifty acres.” 

On a plain reading of these two sub-sections of s. 9 and cl. (g) of sub-s(/) of 
s. 8, it appears to me that a landholder who wants possession of land from his 
tenant for personal cultivation must give a notice in the manner contemplated 
by sub-s. (Z) of s. 9. If he does that, then, as pointed out earlier, the tenant 
gets a right to challenge the bona fides of this notice by an application under 
sub-s. (3) of s. 9. In sub-s. (3) of s. 9 there are two distinct provisions. The 
tenant can challenge the notice on the ground of want of bona fides and it is 
also permissible for him to plead that in view of the land claimed by the land- 
holder some other land of the same landholder held by the tenant as lessee 
may be directed to be surrenderd and not the land mentioned in the notice. 
Both these questions are required to be examined by the Revenue Officer when 
an application comes to be made by the tenant. It is important to note that so 
far as the tenant’s plea is concerned, he is only allowed to raise two contentions 
and none else. One of the conditions which the landholder must fulfil before 
obtaining possession for personal cultivation is that the total land in his posses- 
sion including that which he is cultivating and which he claims does not exceed 
50 acres. In order to determine whether total land of the landholder is going 
to exceed 50 acres if he gets possession of the land from the tenant, there is 
no provision in sub-s. (3) or sub-s. (4) which enables the Revenue Officer to 
examine that position. We may well imagine cases where the tenant knows 
that the landholder’s notice ig bona fide, he may not challenge the notice at all. 
If the tenant has only one land of the landholder in his possession, there is no 
question of his offering some other land of the same landholder in exchange 
for the land proposed in the notice. He could not, therefore, raise any plea 
under cl. (b) of sub-s. (3) of s. 9. If there is such a landholder whose 
tenant is not raising any dispute under sub-s. (3) of s. 9, would he get pos- 
session even if the total land in his possession after obtaining possession from 
the tenant exceeds 50 aeres? This is a question which does not seem to have 
been specifically discussed in any of the previous judgments of this Court on 
which Shri Deshpande has relied. It is, therefore, necessary at this stage to 
consider the approach suggested by Shri Deshpande so far as the provisions of 
sub-s. (2) of s. 9 and the provisions of el. (g) of sub-s. (J) of s. 8 are concerned. 

Shri Deshpande says that the real meaning of sub-ss. (7) and (2) of s. 9 is 
that all landholders have a right to terminate the tenancy of the protected 
lessee provided they want lands for personal cultivation. If there is a land- 
holder whose total holding is not going to exceed 50 acres including the land 
which he claims from his tenant, then he is a landholder falling under sub- 
s. (1) of s.9. If there is a landholder whose total acreage will exceed 50 acres 
after the land of the tenant is delivered back to him, then he is other kind of 
landholder who must apply under s. 8(/)(g) for obtaining an order for ter- 
minating the tenaney of the lessee from the Revenue Officer. He says that the 
Berar Regulation of Agricultural Leases Act, 1951, is enacted for the purpose 
of security of tenures and it is not the function of this Act to introduce the 
concept of ceiling of land held by the landholder. It is true that the primary. 
function of the Berar Leases Act was to assure security of tenures to the 
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tenants. Normally, the law of the land till the passing of that Act was that 
the landholder could terminate the tenancy of his tenant by a mere notice to 
quit. In order to deprive a landholder of this right two things seem to have 
been introduced in this Act. One is prolongation of the period irrespective of 
the contract and the other is prohibition to the landholder to terminate the 
tenancy except under conditions mentioned in s. 8 and that too at the hands 
of the Revenue Officer who has to examine the validity of the grounds urged. 


Sub-section (7) of s. 8 opens with non-obstante clause ‘‘notwithstanding any 
agreement, usage, decree or order of a court of law”. In view of this provi- 
sion it appears to me that the total bar on the right of a landlord to terminate 
the tenancy has been indicated, and the right to terminate the tenancy has 
been delegated to the Revenue Officer and that too for the specific causes men- 
tioned in cls. (a) to (g). I would read s. 8 as a complete bar to the landlords 
to terminate the tenancy merely as a matter of their volition. They are given 
a restricted right to apply to the Revenue Officer for termination of the ten- 
ancy, if any one of the causes mentioned in els. (a) to (g) are available to 
them’ for inducing the Revenue Officer to terminate the tenancy. 

Shri Deshpande poses a question as to the effect of another non-obstante 
clause used by the same Legislature with which sub-s. (J) of s. 9 opens. Bec- 
section 9(7) quoted above shows that it again opens with non-obstante clause 
‘notwithstanding anything contained in section 8’’. Shri Deshpande argues 
that this non-obstante clause in sub-s, (Z) of s. 9 which refers to s. 8 simpliciter 
governs or supersedes all the provisions of s. 8. Section 8 is, therefore, made 
subject to the provisions of s. 9. Shri Deshpande also argues that there is a 
marked difference between the wording of s.9(/) and that of s. 8(7). Whereas 
s. 8(/) directs that no lease held by a protected lessee shall be terminated 
except under the order of the Revenue Officer, sub-s. (/) of s. 9 which is an 
exception to s. 8 indicates a right in the landlord to terminate the tenancy. 
Section 9(7) says ‘‘notwithstanding anything contained in section 8 the land- 
holder may terminate the lease of a protected lessee’, This is the provision 
which enables a landlord himself to terminate the lease though the ground on 
which he could take action is limited to his claim for personal cultivation. If 
this is so, the marked difference in the language of s. 8(7) and s. 9(/) becomes 
apparent; whereas in the first case, where an application is made under s. 8(/) 
the landholder has to satisfy the Revenue Officer that one of the causes men- 
tioned in the section exists and then obtain an order which has the effect of 
terminating the tenancy. In respect of personal cultivation the normal right 
under the law of the land to terminate the tenancy has been retained in the 
landlord. A lease according to Shri Deshpande gets terminated as soon as a 
valid notice under s. 9(7) is served. If the tenant raises contentions permis- 
sible to him under sub-s. (3) of s. 9, they will be examined by the Revenue 
Officer. If the Revenue Officer rejects that application and finds that there is 
no substance in them then the effect of the dismissal of the application is to 
affirm the termination of the tenancy already made by the landlord. In the 
circumstances, he says that the statute does not contemplate an additional further 
application by the landholder under s. 8(7) (g). 

His second limb of the argument is that the Berar Leases Act of 1951 is not 
drafted for the purpose of introducing the concept of ceiling. Sub-section (2) 
of s. 9 must be read to mean that there is no need to apply under s. 8(1) (g) 
where the landlord’s total land is not going to exceed 50 acres including the 
land claimed by him from his tenant. If it exceeds 50 acres and still the 
landlord wants the land for bona fide personal cultivation, the landlord may 
apply to the Revenue Officer under s. 8(7)(g) provided he has given a notice 
in the manner provided in s. 9(1). I find myself unable to accept this inter- 
pretation and the approach. The question of security of tenures is unmistak- 
ably interlinked with the refusal of the right to the landlord to claim posses- 
sion. Where a tenant who is in possession is to be continued irrespective of 
the contract for a longer period, an automatic curb upon the volition of the 


746 TNE BOMBAY LAW REPORTER. [VOL, LXIX. 


landlord is to be indicated. As I have already pointed out earlier, where a 
tenant misbehaves and makes himself liable for any of the conducts mentioned 
in els. (a) to (f), the landlprd gets the right to claim possession and the land 
under actual cultivation of’the landlord is irrelevant for the purpose of these 
clauses. A transfer of possession from a lessee to the landlord under those 
clauses is not based so much on some positive consideration in favour of the 
Jandlord but on the negative consideration against the tenant who has not 
properly cultivated the land for which purpose longer period is being given to 
him. The claim for personal cultivation, according to me, incorporated in s. 9 
is an exception to this whole scheme. It is a limited exception and not a 
general exception as Shri Deshpande wants me to hold. The right under sub- 
ss, (Z) and (2) of 8. 9 to claim possession for personal cultivation is not given 
to every landlord as is sought to be canvassed before me. The right is given 
to one class of landlords only and that is who want the land for bona fide 
personal cultivation but whose total acreage does not exceed 50 acres including 
the additional land claimed by them. It is in that context that sub-s. (2) 
defined the class of landlords who are taking advantage of sub-s. (Z) of s. 9, 
but further qualifies the advantage and says that the tenancy of a tenant shall 
be terminated only in respect of so much land as not to allow total acreage with 
ihe landlord to exceed 50 acres. In my opinion, therefore, only one class of 
landlords is contemplated in sub-ss. (7) and (2) of s. 9 and for such landlords 
the total procedure seems to be according to me as follows. Such landlord has 
first to give a notice terminating the tenancy with appropriate period men- 
tioned in sub-s. (Z) of s. 9. If his tenant raises a dispute permitted to be 
raised under sub-s. (3), then the landlord has to face the dispute and satisfy 
the Revenue Officer about the bona fides of his claim. If no dispute is raised 
by the tenant then the landlord cannot immediately act upon the notice but 
has to further apply to the Revenue Officer under sub-s. (J) of s. 8 for obain- 
ing an order for terminating the tenancy. It is in this context that the wording 
of s. 8(7)(g) has to he read which requires the applicant-landlord under that 
section to first give notice as contemplated by s. 9(7) and then approach the 
Revenue Officer. 

Shri Deshpande argued before me that this interpretation will render nuga- 
tory the non-obstante clause with which s.‘9(/) starts. According to the canons 
of construction, the non-obstante clause must approximate the substantive pro- 
vision in respect of which it is enacted. In the present case, s. 9(1) is grafted 
as an exception to s. 8 ‘‘notwithstanding anything contained in section 8’’. Shri 
Deshpande, therefore, says that all the provisions of sub-s. (7) of s. 8 including 
cl. (g) are covered by this reference and asking the landlord to apply under 
s. 8(1)(g) even if he falls within the provisions of s. 9(/) is to render ineffec- 
tive the non-obstante clause. There is no doubt that as far as possible the 
non-obstante elanse and the operative part of a section ought to approximate. 
In interpreting a statute in a rational manner that is one of the canons and not 
the only canon of construction. It is also fundamental to the interpretation 
of a statute that every section and sub-section must be given its natural mean- 
ing and where two provisions of the same Act are conflicting an attempt must 
be made to reach harmonious interpretation. Normally, Court should be slow 
io accept a construction which tends to render any part of the statute meaning- 
less or ineffective. An attempt must always be made so to reconcile the rele- 
vant provisions as io advance the remedy intended by the statute. While 
doing so, it is even legitimate and even necessary to adopt the rule of liberal 
construction so as to give meaning to all parts of the provision and to make 
the whole of it effective and operative. In fact, the Supreme Court has pointed 
out in Veluswami v. Raja Nainar8 that (p. 427): 

“Tt is no doubt truo that if on its truo construction, a statute leads to anomalous results, 
the Courts have no option but to givo offect to it and leave it to the legislature to amend and 
alter the law. But when on a construction of n statute two views are possible, one which results 

8 [1959] ALR. 8.0. 422. 
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in any anomaly and tho other not, it is our duty to adopt the latter and not the former, seeking 
consolation in the thought that the law bristles with anomalies.” 

Keeping all these principles in mind when the provisions of ss. 8 and 9 are 
read together I have no doubt that these provisions are made to restrict the 
right of a landlord to terminate the tenancy. Whereas a general class of 
landlords is given the right to apply to the Revenue Officer for causes men- 
tioned in els. (a) to (g) of sub-s. (/) of s. 8, the exception engrafted in sub- 
s. (Z) of s. 9 and sub-s. (2) of the same section applies only to one class of 
landlords. As I have pointed out earlier, the only class of landlords whose 
tctal holding does not exceed 50 acres including the land to be claimed from 
the tenant is contemplated by sub-ss. (J) and (2) of s. 9. If this is the correct 
approach, which in my opinion appears so, then there is no class of persons 
contemplated by s. 9 or other provisions of this Act which could apply under 
el. (g) of sub-s. (/) of s. 8. The very object of this legislation is to enlarge the 
rights of a lessec and curtail the rights of a landlord. From that point of view, 
if there is no class of landlords who are to apply under s. 8(Z)(g) on the foot- 
ing.that persons with less than 50 acres of holding can directly terminate the 
tenancy and pursue the remedy for possession, then the provisions of s. 8(l) (g) 
become redundant. Such construction cannot be accepted for the simple reason 
that the Legislature could not be said to have enacted cl. (g) of sub-s. (J) of 
s. 8 as superfluous or a redundant provision. On the contrary, if the one class 
of landlords to which I have referred earlier is given a limited right contem- 
plated by sub-s. (7) of s. 9, those persons have still to apply under cl. (g) of 
sub-s. (Z) of s. 8. In that case, how is the non-obstante clause with which the 
sub-section begins is to be understood? I have already pointed out that in 
construing a statute approximation should be attempted in the case of non- 
obstante clause and the substantive part of a section. However, this result 
may not be always possible and may not necessarily be achieved if the non- 
obstante clause has the effect of restricting the scope of operation of the Act 
itself. If Shri Deshpande’s argument is to be accepted, then the entire s. 8 
will have to be subjected to s. 9(7). Ilowever, I am inclined to think that the 
reference in non-obstante clause ‘‘notwithstanding anything contained in sec- 
tion 8’’ must be understood by considering the function of s. 8. What is con- 
tained in s. 8 must be investigated so that we would be able to apply the non- 
obstante clause to that part of s. 8 which indicates the contents thereof. Sec- 
8 contains primarily the reasons for which a Revenue Officer can pass an order 
for termination of a tenancy. Shri Deshpande says that this section is pro- 
vided primarily to indicate the powers or duties of the Revenue Officer. I am 
unable to agree with him. If the function of the statute is taken into account 
s. 8(7) seems to have been provided primarily for the purpose of pointing out 
the grounds on which the appropriate Revenue Officer can pass orders of termi- 
nation of tenancy. The real contents of s. 8 are, therefore, substantive grounds 
for which termination of a tenancy is contemplated by s. 8 and are to be found 
m els. (a) to (f) only of s. 8(7). When the non-obstante clause in s. 9(Z) 
says ‘“‘notwithstanding anything contained in section 8’’, a further class of per- 
sons is being indicated who could terminate the tenancy or a further ground is 
suggested on which the limited class of landholders could terminate the tenancy 
under s. 9(J). The real meaning of the non-obstante clause, therefore, is to 
provide additional ground of termination of a tenancy notwithstanding what is 
stated in cls. (a) to (g) of sub-s. (J) of s. 8. In the case of Dominion of India 
v. Shrindai® the Supreme Court has dealt with the operation and function of 
the non-obstante clause. It has observed that (p. 599): 

“although ordinarily there should be a close approximation between tho non-obstante 
clause and the operative part of the section, the non-obstante clause noed not necessarily and 
always be co-extensive with tho operative part, so as to have the effect of cutting down the 
clear terms of an enactment, If the words of tho enactment are clear and are capable of 


9 [1954] A.LR. S.C. 596. 
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only one interpretation on a plain and grammatical construction of the words thereof a non- 
obstante clause cannot cut down that construction and restrict the scope of its operation, In 
such cases, the non-obstante clause has to be read as clarifying the whole position and must be 
understood to have been insorporated in the enactment by the Legislature by way of abundant 
caution and not by way of limiting the ambit and scope of the operative part of the enactment.” 


Keeping this approach in mind, I am inclined to think that the only rational 
construction which could be put on the non-obstante clause in sub-s. (/) of 
s. 9 is to confine its operation to the substantive provisions of s. 8 which relate 
to the causes for which termination of a tenancy is permissible, namely, the 
causes which are stated in cls. (a) to (f) of subs. (7) of s. 8. 

There is also not much substance in the argument that the Berar Regulation of 
Agricultural Leases Act never contemplated anything like ceiling. It is true 
that ceiling in the present form which we now find in the Maharashtra Ceiling 
Act or the Bombay Tenancy Act is not to be found in the Berar Leases Act 
nf 1951. However, the main principle behind land legislation is security 
of tenure to the tenant and restriction on the rights of the landholders which 
were otherwise available to them under the general laws of the land. The 
broad principle, therefore, seems to be deprivation of the landholders of the 
rights of contract and subjecting them increasingly to the provisions of the - 
statute. From this broad principle of approach to the land legislation ceiling 
seems to be a corollary to the advancement of the legislation relating to land. 
In s. 9(J) that principle is to be found in the stage of embryo. If a tenant 
was not liable to any of the penalties contemplated by cls. (a) to (f) of sub- 
s. (I) of s. 8, the landlord had no right at all to terminate the tenancy. 
The right of terminating a tenancy is contemplated in spite of proper 
behaviour of the tenant only in one case, namely, for bona fide per- 
sonal cultivation by the landlord. Even here, a small class of landholders 
is carved out for whose benefit the first provision is enacted, namely, 
those landholders whose total cultivable acreage would not exceed 50 acres 
ineluding the additional land claimed by them. This to my mind is the general 
concept of ceiling which has gradually developed in the later legislation. If 
the total cultivable land with the landlord was in excess of 50 acres he could 
never claim possession under s. 9. In that case, he would be able to claim 
possession only if the tenant committed any of the defaults which are mention- 
ed in els. (a) to (f) of sub-s. (7) of s. 8. I am not, therefore, much impressed 
by the argument that a particular construction of s. 9 is required because the 
concept of ceiling seems to be absent in that form in the provisions of the 
Berar Leases Act of 1951. 

In the construction which I have put on the provisions of s. 8(/)(g) and 
s. 9(1), each of these provisions is given its proper meaning and each one of 
them forms an operative part of the statute. Neither of them is rendered nuga- 
tory or redundant. The only question is as to the real extent of the non- 
obstante clause with which subs. (7) of s. 9 commences. 

It is against this background that the meaning of ss. 8 and 9 of the Berar 
Leases Act of 1951 with the observations of the Supreme Court in Ramachandra 
v. Tukaram are to be read. Referring back to the stage at which the Supreme 
Court held that vested right arose in the landlord for claiming possession, 
we would find that that stage is reached not by a mere notice under 
s, 9(7) but by an order passed by the Revenue Officer in that behalf 
in the application under s. 8(/)(y). The combined effect of the notice 
and the order leads to the situation where the tenancy gets terminated. It is 
under those circumstances that the Supreme Court observes in para. 2 of its 
judgment quoted above that even if the landlord desires to obtain possession of 
the land for bona fide personal cultivation, he has to obtain an order in that 
hehalf under s. 8(7) (g). But in the facts before the Supreme Court the land- 
lord had not only given notice under s. 9(1) but had also obtained an order 
under s. 8(/)(g) in his favour. When that happened, the Supreme Court 
points out that the vested right to claim possession has now arisen in the land- 
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lord because the tenancy is properly terminated under the provisions of ss. 8 
and 9 of the Berar Leases Act. This being the ratio of the Supreme Court 
judgment, in my view, the present plaintiffs-respondents have not satisfied the 
conditions required for valid termination of the tenancy, They have no doubt 
given notice to the tenant under s. 9(/) but they have not followed further remedy 
of obtaining an order under s. 8(1)(g) while the Berar Leases Act was in force. 
Since that is not done, the tenancy of the defendant does not get terminated 
aud the suit against the tenant for possession without termination of the tenancy 
cannot be maintained. 

In this view of the matter, I allow the appeal, set aside the decree passed 
by the two Courts below and dismiss the plaintiff’s suit with costs throughout. 


Appeal allowed. 


Before Mr. Justice K. K. Desai. 


ABDUL KARDAR HAJI HIROLI v. MRS. JUDAH JACOB COHEN.* 

Civil Procedure Code (Act V of 1908), Secs. 47, 50, 2; O. XXI—Indian Evidence Act (I 
of 1872), Sec. 41—Transfer of Property Act (IV of 1872), Sec. 52—Decree containing 
covenants running with land passed by consent—Decree whether executable against 
purchasers of land. 


A decree containing covenants running with land and passed by consent and/or 
in invitum is not executable against third parties and/or purchasers of the land. 

Vithal v. Sakharam Dahyabhai v. Bapalal Jamsetji Manekji v. Hari Dayal, 
Amritlal v. Kantilal* and Ganesh v. Narayan,’ referred to. 


Tue facts appear in the judgment. 


M. M. Jape, for the appellants. 
C. R. Dalv, for respondent No. 1. 


K. K. Desar J. This second appeal arises out of the appellate order dated 
November 13, 1964, passed by the Assistant Judge, Poona, in Civil Appeal 
No. 62 of 1964, whereby the learned Judge confirmed the trial Court’s order 
granting the reliefs claimed by the respondents in Darkhast Application 
No. 1057 of 1963 and dismissed the appellants’ appeal with costs. 


The short facts which need to be noticed are as follows: 


In 1932 one S. M. Gujarathi was the owner of immovable property bearing 
No. 356 situated at Vallabhbhai Patel Road, Poona. One J. J. Cohen was the 
owner of the immovable property bearing No. 357 situated on the southern 
side of the property of S. M. Gujarathi. There were disputes between these 
two owners in connection with easements of light and air through the windows 
in their adjacent buildings. S. M. Gujarathi then filed Suit No. 116 of 1932 
for certain injunctions and for enforcing rights of easements. That suit was 
ultimately carried to this Court in Second Appeal No. 198 of 1985. At the 
ultimate hearing in that second appeal on September 9, 1938, by consent and 
compromise between the parties, a decree was passed. The decree declares 
mutual rights of these two adjacent owners in connection with their easements 
of light and air through the windows in their buildings. It also declares right 
in favour of S. M. Gujarathi to reconstruct a building on his land in accord- 
ance with a sketch annexed to and also other provisions in the decree. In con- 


*Decided, July 18, 1967. Second Appoal 2 Oe areas 28 Bom, 140, s.c. 3 Bom, 

No, 1459 of 1964, against the decision of D. G. L.R.6 

Tatke, Assistant Judge, Poona, in Civil Appeal 3 oon ILL.R. 32 Bom. 181, s.c. 10 Bom, 

No, 62 of 1964, confirming the order passed L,.R.1 

by M. P. Vechalekar, Civil Judge, Junior 4 (1930) 38 Bom, L.R. 266, s.c. [1931] 

Division, Poona, in Darkhast Application A.1.R. Bom. 280. 

No, 1057 of 1968, 5 (1931) 33 Bom, L.R, 1144, s.o. [1981] 
1 (1899) 1 Bom, L. R. 854. AIR. Bom. 484. 
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nection with the mutual covenants restraining each other given in the prior 
part of the deeree, by clause 6, the following provision was made: 

“The expression ‘the plaintiff and the defendant herein’ shall include their heirs, 
legal representatives, executors, administrators and assigns and in the matter of injunc- 
tion the said words shall also include their servants and the members of the family.” 

In 1963, the respondents, being the original applicants, filed Darkhast 
Application No. 1057 of 1963 against the appellants for enforcing the restric- 
tive covenants by way of injunction and otherwise given in the consent decree 
by S. M. Gujarathi in favour of J. J. Cohen. The applicants are heirs and 
legal representatives of J. J. Cohen. The appellants are the transferees and 
purchasers of the property No. 356 from S. M. Gujarathi, the previous owner. 
The main contention on behalf of the appellants in the two Courts below was 
that there was no provision in the Code of Civil Procedure or otherwise in 
law which entitled the applicants to have the above consent decree executed 
against the appellants as purchasers of the above property from S. M. Guja- 
rathi. Both the Courts below have negatived that contention and passed 
orders as claimed in the darkhast application for reliefs claimed in execution 
of the above decree against the appellants. : 

Mr. Jape for the appellants has once again repeated in this Court the above 
contention on behalf of the appellants. His contention is that the appellants 
do not admit that the decree creates any covenants running with the land 
against the purchasers. Assuming, however, that the decree does create such 
covenants, there is no provision in the Code of Civil Procedure or otherwise 
in law which entitles the applicants-decree-holders to execute the above con- 
sent decree against the appellants who were never parties to the suit in which 
the decree was passed. Mr. Jape has in this connection referred to ss. 47 and 
50 and the scheme of O. XXI of the Code of Civil Procedure. He has sub- 
mitted that under s. 50 specific provision is made whereunder, after a judg- 
ment debtor dies before the decree is fully satisfied, the holder of the decree 
is authorised to apply to the Court to execute the decree against legal re- 
presentatives of the deceased judgment-debtor. He has emphasised that under 
sub-s. (2) provision is made that even against a legal representative decree 
can be executed to the extent only to which the property of the judgment- 
debtor has come to his hands. Under s. 47, questions arising between the 
parties to the suit in which the decree was passed or their representatives 
and relating to the execution, discharge or satisfaction of the decree are deter- 
mined by the Court executing the decree and not by a separate suit. Mr. Jape 
has contended that the phrase ‘‘representative’’ in this-section in effect is 
to include only legal representatives as defined in s. 2(11) of the Code. 
His contention is that ‘‘legal representative’? is a person who in law 
represents the estate of a deceased person and otherwise an intermeddler 
with such estate and cannot include third parties. Mr. Dalvi for the 
applicant has on the contrary emphasised that the phrase ‘‘representatives’’ 
in s 47 includes not only those who are defined as legal representatives 
in s. 2 of the Code but also all successors in interest of any of the parties 
to the suit including purchasers and assigns of such parties. In this connec- 
tion, Mr. Dalvi has emphasised that S. M. Gujarathi, from whom the appellants 
have purchased the property, agreed in clause 6 of the decree that the expres- 
sion ‘‘the plaintiff’? in the decree would include his heirs, legal representa- 
tives, executors, administrators and assigns and also his servants and members 
of his family. Relying upon the provisions in clause 6 of the decree, Mr. 
Dalvi contends that in this case in any event the appellants who are pur- 
chasers from S. M. Gujarathi should be held to be representatives within the 
meaning of s. 47 and the decree should be held to- be executable as such 
against the appellants. 

Now, in connection with these rival contentions of the parties, it first re- 
quires to be stated that the question has been settled by a number of autho- 
rities and does not arise now for a fresh decision. The learned Assistant 
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Judge has referred to these authorities. In the case of Vithal v. Sakharam,’ 
it was held that the injunction granted was directed as against the parties 
mentioned in the decree and/or the particular persons and would not run with 
the land. The injunction granted by the decree, therefore, was not exe- 
cutable against a transferee-purchaser of the judgment-debtor. Similar was 
the decision in the cases of Dahyabhai v. Bapalal? and Jamsetji Manehji v. 
Hari Dayal.2 As is mentioned by the learned Judge, the same question was 
considered in the cases of Amritlal v. Kantilal4 and Ganesh v. Narayan. 
Having regard to these authorities, the learned Judge first held that an in- 
junction was a personal remedy and did not run with the land. A decree for 
injunction could be executed only against those persons against whom the in- 
junction was issued and could not be executed against other persons in the ab- 
sence of statutory provisions. After making the above observations, the 
learned Judge referred to the provisions in ss. {0 and 52 of the Transfer of 
Property Aét and arguments advanced on behalf of both sides on the basis of 
those sections. He first observed that 

“...the appellants have not purchased the property during the pendency of the 
execfition proceedings; they purchased the property before the execution application 
and after the consent decree.” 
Subsequently he observed: 


“Taking into consideration the peculiar nature of the injunction decree, there 
appears some substance in the contention of the appellants that section 52 would not be 
of much help, But it is to be noted that under the terms of the consent decree (para 6) 
the assigns are included in the expression ‘plaintiff and defendant’. It will be thus seen 
that the parties not only bound themselves but the assigns are also bound by the terms 
of the decree. I have referred above that the appellants who have purchased the pro- 
perties are bound by the covenants embodied in the decree. I, therefore, feel having 
regard to the terms of the consent decree above-referred, that the execution applica- 
tion is maintainable.” 

This is the sole ground on which the learned Judge held that the restrictive 
covenants in the decree by way of injunction were enforceable in execution pro- 
ceedings against the appellants though they were transferees and purchasers 
of the above property. I have no doubt that in arriving at the above conclu- 
sion the learned Judge failed to apply the ratio of the authorities which he 
considered in prior part of his judgment. It is difficult to appreciate as to 
how the learned Judge failed to notice the well cstablished principle that ex- 
cepting the cases where judgments in rem are passed third partics and strangers 
cannot be bound by judgments and decrees passed in particular suits. That is 
directly provided in s, 41 of the Evidence Act. That is also the effect: of the 
relevant provisions in the Code of Civil Procedure and particularly those in 
ss. 47 and 50 thereof. Now, it is true that having regard to what is provided 
in s. 52 of the Transfer of Property Act purchasers of properties pendente lite 
are bound by the decrees passed in litigations pending between third parties 
im respect of the properties under purchase. It is also true that having re- 
gard to the provisions in the Code of Civil Procedure relating to the effect of 
attachments, transferees of propertics attached are bound by the provision in 
the decree in suits between third parties. These are exceptional cases and in 
these cases the phrase ‘‘representative’’ contained in s. 47 is held to be appli- 
eable. It is, however, not true that where decrees containing covenants run- 
ning with the land are passed by consent and/or even in invitum the same can 
be directly executable against third parties and/or purchasers. Contentions of 
those kinds have already been negatived in the authorities which I have noticed 
above. Mr. Dalvi’s contention that because S. M. Gujarathi agreed to include 

1 (1899) 1 Bom, L.R. 854. 4 (1930) 33 Bom. L,R. 266, s.c. [1931] 
ik (1901) 1.L.R. 26 Bom, 140, s.c. 3 Bom. A.LR. Bom, 280 


R. 564, 5 (1931) 33 Bom. L,R. 1144, s.c. [1931] 
3, {1907 LL.B, 32 Bom. 181, s.0, 10 Bom, ALR. Born, 484, 
R. 18, 
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the phrase “assigns’’ in clause 6 of the decree the same became executable 
against the purchasers from S. M. Gujarathi is not well founded. Parties to 
a consent decree may choose to use such phrases as they like in a decree, but 
such decree cannot enact any new law of execution. The law of execution 
must be found in the Code of Civil Procedure. There is no provision in that 
Code empowering execution of decrees as such against purchasers of properties. 
That is so even in cases where decrees contain and provide for covenants which 
run with the land. 

Mr. Dalvi applied that since I was against the applicants on the question of 
procedure, their application should now be allowed to be converted into a suit. 
In that connection, he has relied upon sub-s. (2) of s. 47. It is true that 
ordinarily the trial Court executing a decree may give permission to convert 
an application for execution into a suit. This case has now been tried by 
the two Courts below and has been completely argued in this Court. I do not 
think that this is a matter in which I would permit such conversion at this 
stage. 

Under the circumstances, the orders passed by the two Courts below per- 
mitting Darkhast Application No. 1057 of 1963 to proceed are set aside.» The 
Darkhast Application No. 1057 of 1963 is dismissed. The applicants-respon- 
dents will pay costs throughout. 

Orders set aside. 


[NAGPUR BENCH] 


Before My. Justice L, M. Paranjpe and Mr. Justice Bal, 
THE RAI SAHEB REKCHAND MOHOTA SPG. & WVG. MILLS (P) LTD. 


v. 
THE LABOUR COURT, NAGPUR.* 
Industrial Disputes Act (XIV of 1947), Seca. 2(kkk), 25E—“Lay-of °, definition of—-Whether 
under definition lay-off limited to particilar period of time. 

Tho definition of “lay-off” in s. 2(kkk) of the Industrial Disputes Act, 1947, does not 
require the stoppage of work under the conditions specified in that section to be for the 
minimum period of a half day or a full day, The definition is general and applies when an 
employer did not or could not, because of the circumstances specified in the section, give 
employment to a workman whose name was on the muster rolls and who was in continuous 
service for one year and who had not been retrerched, 

R. B. Bavwilal Abirchani Mills v, Labour Court, explained. 


Tae facts appear in the judgment. 


A. 8. Bobde, for the petitioner. 
5. W. Dhabe, for the respondents. 


L. M. PARANJPE J. In this petition under arts. 226 and 227 of the Consti- 
lution, the petitioner, which is a limited company, has prayed for a writ of 
certiorari to quash the order of the Labour Court whereby it was directed to 
pay lay-off compensation to the respondents workmen. 

The petitioner company owns and runs a textile mill at Hinganghat, district 
Wardha. Respondents Nos. 2 to 99 were employees of the petitioner mill and 
were working in the third shift of the mill during the relevant period. The 
Maharashtra State Electricity Board intimated to the mill its inability to 
supply electric current between 8 and 9 p.m. during a certain period and re- 
quested the petitioner mill to extend the half hour recess of the second shift 

*Dectded, March 7, 1967. Special’ Civil ‘of 1968, decided by Kotval and Waglo JJ,, on 


Application No, 1127 of 1965, February 2, 1966 (Unrep.). 
1 (1965) Special Civil Application No, 84 
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by making it for one hour from 8 p.m. to 9 p.m. The petitioner had, therefore, 
to extend the second shift from mid-night up to 12.30 am. and to shift the 
starting of the third shift from mid-night to 12.30 a.m. for the period from 
August 5, 1964 to August 18, 1964. Accordingly, a notice was put up to 
mtimate the respondents that the third shift would only be for six hours instead 
of six and a half hours from 12-30 am. to 7 am. This change remained in 
force during that period and the original working hours were resumed from 
August 14, 1964. The respondents-workmen had lost their wages and propor- 
tionate allowances for the period of half an hour by which the working hours 
were cut down during this period. Excluding one day on which the respon- 
dents-workmen worked for the full period of the shift because it was a day 
prior to the holiday and excluding one weekly holiday, the total loss of work 
of each of the respondents was three aud a half hours, 

Each of the respondents applied to the Labour Court under s. 38C(2) of 
the Industrial Disputes Act, 1947, for lay-off compensation in respect of three 
and a half hours in all for that period. The petitioner mill contested the 
elaim of the respondents on several grounds. The principal contention of the 
petitioner was that this closure of work for half an hour on those seven days 
did not and could not amount to a ‘‘lay-off’’ within the meaning of the Indus- 
trial Disputes Act, 1947, and no compensation could be elaimed by or awarded 
to the respondents with respect to that closure. The learned Judge of the 
Labour Court overruled these contentions of the petitioner and granted lay- 
off compensation for this period of three and a half hours, as prayed, because 
there was no dispute with regard to the quantum. The correctness and legality 
of that order are the subject matter of challenge in this writ petition. 

In order to appreciate the submissions made on behalf of the petitioner it 
would be necessary to refer to certain provisions of Chapter V-A of the In- 
dustrial Disputes Act with regard to lay-off and the definition of lay-off as 
given in s. 2(kkk). We are referring to those provisions as they stood before 
the amendment of that Act in 1964. Section 25A mentioned certain establish- 
ments to which the provisions of ss. 25C to 25E were not applicable and admit- 
tedly the petitioner was not one of those establishments. It was not disputed 
that the provisions of ss. 250 to 25E with regard to lay-off were applicable to 
the petitioner in case the other requisite conditions were satisfied. The res- 
pondents-workmen had completed more than one year of continuous service as 
defined in s. 25B. Section 25C, which gives the right of compensation to laid- 
off workmen, was in the following words: 


“25C.(1) Whenever a workman (other than a badis workman or a casual workman) 
whose name is borne on the muster rolls of an industrial establishment and who has completed 
not less than one year of continuous service under an employer is laid-off, he shall he paid by the 
employer tor all days durmg which he is so laid-off, except for such weekly holidays as may 
intervene, compensation which shall be equal to fifty per cort of the total of tho basic wages and 
dearness allowance that would have been payable to him had he not been so laid off: ” 

(We are not quoting the proviso and the Explanation which are not relevant), 

Section 25D enjoins upon the employer to maintain a muster roll of work- 
men even for the period of lay-off and to provide for the making of entries 
therein by workmen who may present themselves for work at the establishment 
at the appointed time during normal working hours. Section 25E lays down 
circumstances in which a workman would disentitle himself from claiming 
compensation for lay-off. That section would not come into operation upon 
the facts of this case. ‘‘Lay-off’’ is defined in s. 2(kkk) thus: 

“ Tay-off? (with its grammatical variations and cognate expressions) means the failure, 
refusal or inability of an employer on account of shortege of coal, power or raw materials or the 
accumulation of stocks or the break-down of machinery or for any other reason to give emplcy- 
ment to a workman whose name is borne on the muster rolls of his industrial establishment and 
who has not Leen retrenched, 

Explanation—Every workman whoso name is borno on the muster rolls of the industrial 
establishment and who presents himself for work at tho establishment at the time appointed 

B.L.R,—48 
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for the purpose during normal worl.ing hours on any day and is not given employment by the 
employer within two hours of his so presenting himself shall be deemed to have been laid-off 
for that day within the meaning of this clause : 

Provided that if the workman, instead of being given employment at the commencement 
of any shift for any day is asked to present himself for the purpose during the second half of the 
shift for the day and is given employment then, he shall be deemed to have been laid-off only 
for one-half of that day : 

Provided further that if he is not given any such employment even after so presenting 
himself, he shall not be deemed to have been laid off for the second half of the shift for the 
day and shall be entitled to full basic wages and dearness allowance for that part of the day.” 


The admitted facts of the present case show that the respondents, who were 
in continuous service for more than one year and had not been retrenched, were 
not given employment for half an hour on the seven days in question begause 
of the shortage of electric power. Consequently, that loss of employment for 
the period of half an hour should come within the definition of ‘‘lay-off’’ which 
we have quoted above. The contention of Mr. Bobde, advocate for the peti- 
tioner, however, was that this definition of lay-off as given in s. 2(kkk) was 
controlled and modified by the Explanation, and reading the definition with 
the Explanation would show that a lay-off, which would entitle a workman 
for compensation within the meaning of s. 25C, cannot be for leas than one 
full day or half day. According to him, the closure of work for a period short 
of a full day or half day was not a lay-off for which compensation was payable 
and he was drawing that inference from the Explanation which had indicated 
the lay-off to be either for the full day or for half day. 

In order to support his contention that the Explanation to the definition of 
“lay-off” under s. 2(kkk) controls, limits and modifies that definition by indi- 
cating that the lay-off must be for half day or a full day, Mr. Bobde was rely- 
ing on a decision of this Court and two decisions of the Supreme Court where 
the scope of the Explanation to art. 286 of the Constitution of India as it 
stood before it was deleted by the Constitution (Sixth Amendment) Act, 1956 
was explained. On’ going through these decisions, we do not think it neces- 
sary to discuss them at any length for the simple reason that they do not sup- 
port the point sought to be made out by Mr. Bobde. In United Motors (India), 
Lid. v. State of Bombay! Chief Justice Chagla had observed (p. 259): 

"...An explanation [in a section or an article of a statute or Constitution] is not a proviso. 

Tt does not carve out of the section something which the section bas provided and deal with that 
part which is carvad out, It is not the function or purpose of an explanation to extend the scope 
of the section itself or to restrict its operation, An explanation ordinarily is intended to apply 
to the whole ambit of the section and to throw light on the construction of the words used by 
the Legislature,” 
These observations run counter to the contention of Mr. Bobde that an ex- 
planation restricts or modifies or controls the definition. He did not show any 
authority where a different view was taken on this point. The same case was 
taken before the Supreme Court in State of Bombay v. United Motors (India), 
Lid.2 and there also the correctness of the aforesaid observations of this Court 
was not questioned. It was urged before the Supreme Court by the Advocate- 
General of Bombay that the explanation, if understood in the way it was be- 
ing urged by the other side, would operate not as an explanation but as an 
exception or a proviso to that clause. Their Lordships made the following 
observations in connection with that argument (p. 542): 

“It may be thet the description of a provision cannot be dacisive of its true meaning or 
interpretation which’ must depend on the words used therem, but, when two interpretations are 
sought to be put upon a provision, that which fits the description which the Legislature has 
chosen, to apply to ít'is, according to sourd canons of construction, to be adopted provided, of 
course, ib is consistent with the language employed, in preference to the one which attributes 


1 (1952) 55 Bom, L.R. 246. 2 (1953) 55 Bom, L.R. 536, 8.0. 
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to the provision a different effect from what it would have according to its description by the 
Legislature,” 

These observations do not support the contention of Mr. Bobde that an ex- 
planation to a section, gua explanation, has the effect of modifying or control- 
ling the definition in the section. Mr. Bobde does not want to urge that the 
explanation as mentioned in the section amounted to or should be treated as a 
proviso to the section. Even Mr. Bobde did not dispute that this and other 
decisions which he was citing in this connection would not be of relevance. for 
deciding the scope of the definition of ‘‘lay-off’’ in s. 2(kkk) and the explana- 
tion thereto. The matter will have to be decided on the wordings of the rele- 
vant section only. 

There was nothing in the definition of ‘‘lay-off’’ in s. 2(kkk) which required 
the stoppage of work under the conditions specified in that section to be for 
the minimum period of a half day or a full day. The definition was general 
and would apply when an employer did not or could not, because of the eir- 
cumstances specified in the section, give employment to a workman whose name 
was on the muster rolls and who was in continuous service for one year and 
who had not been retrenched. Mr. Bobde’s contention was that the require- 
ments of the three circumstances mentioned in the explanation should be read 
into the parent definition, but we see no warrant or authority for doing it. In 
our opinion the three parts of the explanation contain deeming provisions. The 
first one savs that if a worker who had presented himself for work at the 
commencement was not given employment within two hours of his presenting 
himself, he will be deemed to have been laid off for that entire day. The second 
part of the explanation provides that if the workman, instead of being given 
employment at the commencement of the shift, was asked to present himself 
for work during the second half of the shift and was given employment in the 
second half, he shall be deemed to have been laid-off only for the first half of 
that day. The third part of the explanation provides that if a workman was 
not given work even after presenting himself at the commencement of the 
second half of the shift, he shall be entitled to full basic wages and dearness 
allowance for that second half. Reading these three parts of the Explanation 
in the definition would virtually amount to negativing the general provisions in 
that definition by restricting a lay-off only to the circumstances mentioned in 
' the explanation. That would obviously not be permissible by the rules of in- 
terpretation of statutes. There was nothing in the definition of lay-off as given in 
8, 2(kkk) which prescribed the presentation of a workman for work during the 
first two hours or his coming for work again at the beginning of the second 
part of the shift as a condition precedent of lay-off. We cannot, therefore, 
persuade ourselves to accept the contention of Mr. Bobde that we should read 
in s. 2(kkk) these conditions precedent for making the definition of lay-off 
applicable. 

A perusal of the definition, together with the explanation, clearly shows that 
the definition lays down the circumstances in which a lay-off comes about but 
without limiting it to any particular period of time. The explanation contains 
three deeming provisions with regard to the mode of calenlations of the period 
of lay-off. These'deeming provisions would either be independent substantive 
provisions or would be by way of raising a presumption, and if we may say so, 
a conclusive presumption with regard to the period for which the lay-off is 
supposed to be effective. This explanation has nothing to do with ‘‘the quality 
of lay-off’? as Mr. Bobde was trying to urge. Without affecting or in any 
manner qualifying the circumstances in which a lay-off comes about under the 
main definition, the explanation purports to raise quantitative presumptions 
with regard to the extent of that time during which the lay-off has to be deem- 
ed to be effective. In either view, the contention of Mr. Bobde that the ex- 
planation modifies or controls the main-definition cannot hold water. 
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Mr. Bobde referred us to R. B. Bansilal Abirchand Mills v. Labour Court? 
in order to contend that the explanation cannot be treated as a substantive or 
independent provision. In that case, the learned Labour Judge had held that 
there were two categories of lay-off contemplated by the entire definition, firstly 
the lay-off defined in the parent definition, and secondly the fictional. lay-off 
contemplated by the explanation, and the Division Bench had expressed their 
inability to share that view. We do not see how that decision was contrary to 
our view that the explanation may be a substantive provision with regard to 
the quantum of lay-off. We are not meaning or intending to say that there 
were two categories of lay-off, one in the main definition, and the other in the 
explanation, as was done by the learned Labour Judge in that case. The cate- 
gory of lay-off is the same, and the main definition purports to state the cir- 
cumstances in which the lay-off comes about, and the explanation lays down 
deeming provisions in certain circumstances with regard to the quantum and 
period for which that same lay-off is operative. Our view that the explanation 
may be by way of a substantive provision with regard to the quantum of the 
period of lay-off would not go counter to the view of the Division Bench in 
the case cited by Mr. Bobde. That decision would be no impediment in ‘our 
taking this view. Even if the explanation were not to be treated as a substan- 
tive provision and were to be treated merely as an explanation to the main 
definition, we do not see how that would make any difference. As adumbrated, 
the definition has not stated the extent of the period of lay-off as it was not 
at all necessary to be stated therein. Apart from the deeming provisions in 
the explanation, Mr. Bobde did not and could not show us anything in the 
definition which would restrict a lay-off to a period either of a full day or a 
half day, or a period which is at least more than two hours. Merely because 
the explanation makes some deeming provisions with regard to treating the 
lay-off as being effective for a full day or a half day, it cannot be said that 
the law did not contemplate a lay-off for less than a half day or for a period 
short of two hours. 

A. perusal of the definition in s. 2(kkk) would show that a lay-off for a 
period of less than two hours was not ruled out. Section 25C with regard to 
the right of a workman laid-off for compensation was relied on by Mr. Bobde 
to urge that it referred only to a day and, therefore, the lay-off cannot be for 
any period short of a day. That submission goes counter to his argument that 
the lay-off could be for a half day under the latter part of the explanation.’ 
Section 25C has no doubt made a reference to ‘‘all days’’ but that expression 
is not used in the context of the entire period of lay-off. The expression used 
in that section is ‘‘he shall be paid by the employer for all days during which 
he is so laid off.’’ That expression would necessarily indicate that the lay-of 
could be for less than a day or even a half day. If that were not the position, 
the expression would have been ‘‘he shall be paid by the employer for all the 
days of lay-off’? and not “all days during which he is so laid off’’. If the 
intention of the Legislature was to limit the lay-off to a period of full day or 
half day, there was nothing to prevent it from saying so in s. 2(kkk). The 
contention that the lay-off must be for a full day would stand repelled by the 
latter parts of the explanation under which the lay-off can be for a half day. 

Referring to the first part of the explanation, Mr. Bobde was submitting that 
there could not possibly be a lay-off unless the workman, who has presented 
himself for work at the appointed time, has been kept out of work for two 
hours or more. This part of the explanation has reference to the period of 
two hours not because it was a condition Te for the existence of a lay- 
off but in order to enable a worker to go away after stopping for two hours 
and then to claim a lay-off for the whole day. That provision of two hours 
was only made so as not to compel or require a worker to remain idle in the 
premises for the whole day, even though it is known that no work was given 


8 (1965) Special Civil Application No.84 February 2, 1965 (Unrep). 
of 1968, decided by Kotval and Wagle JJ., on 
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to him for the first two hours, with likelihood of his not getting any work 
during the rest of the days. The provision of two hours was inserted to enable 
the deeming provision to come into operation, so that this inability to give 
work for two hours would result in a lay-off for the full day. Not giving of 
work for two hours is not and cannot be a condition precedent for a lay-off 
coming into existence, because it does not find place in 8. 2(kkk). 


On finding it difficult to get over this position, the contention of Mr. Bobde 
was that in case a lay-off for a period short of two hours is allowed, many work- 
men would harass the employer by claiming lay-off compensation even for 
short periods of one minute to five minutes. Ordinarily, a reasonable or a 
rational workman would not harass the employer in that manner for an almost 
notional stoppage of work for a few minutes. Mr. Bobde was however ignoring 
the logical consequences of his submission that the lay-off should be limited to 
4 minimum period of two hours. If that were done, the greater likelihood was 
that several employers would not give work to the workmen till almost the 
period of two hours is over and thus deprive the workmen of their wages and 
allowances for the work which they would otherwise have done during that 
period of little less than two hours. 


We are quite clear that this limitation of two hours does not come into 
picture at all and if all other conditions are satisfied, a lay-off would come into 
operation and would enable the worker to get a proportionate compensation 
for that period of lay-off. We have already pointed out that apart from satis- 
fying the requirements of s. 2(kkk), the workman claiming a lay-off compen- 
sation would also have to satisfy the requirements of s. 25H. According to 
that section, he would disentitle himself from claiming compensation even if 
there has been a lay-off within the meaning of s. (kkk) if he refuses to accept 
an alternative employment falling within cl. (Z), or if he does not present him- 
self for work at the establishment at the appointed time, or if such laying off 
is due to a strike or slowing down of production on the part of workmen in an- 
other part of the establishment. Consequently, Mr. Bobde was not right in say- 
ing that a premium would be put on the right of workmen to compensation with- 
out there being any reservations to that right. It is unfortunate that work could 
not be given to the respondents due to failure of power supply, and that was 
exactly the circumstance which had resulted into a lay-off within the meaning 
of s. 2(kkk). Since the employer himself was not responsible for creating that 
condition of lay-off, the workman also was not entitled to get his full salary 
but was entitled to get only lay-off compensation which is much less ae his 
normal wages. 

No satisfactory reason or ground was shown by Mr. Bobde for eng a view 
different from the one taken by the learned Judge of the Labour Court. In 
our opinion, such lay-off compensation as claimed by the workmen was rightly 
granted to them, and there is no scope or reason for interfering with that order. 
The petition is dismissed with costs. There will be only one set of costs for 
the respondents. Rule is discharged. 

Petition dismissed. 
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CRIMINAL REVISION. 





ote Before Mr. Justice Chitale and Mr. Justice Palekar. 


N. E. MERCHANT v. THE BOMBAY MUNICIPAL CORPORATION.* 
Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 2(4), (7), (8); 
. 7(1), (2) (24)—Chartered Accountants Act (XXXVIII of 1949)—Companies Act .(I of 
- 1956), Secs. 226; 227, 233—Income-tax Act (XLIII of 1961), Sec. 288—Bombay Sales- 
` tax Act (Bom. LI of 1959), Sec. 71—Chartered Accountant’s office whether a com- 
mercial ‘establishment within s. 2(4) of B. S. & E. Act, 1948— Articled clerks en- 
“gaged for training giving co-operation to chartered accountants in checking receipts 
` anid payments—Establishiment not run -as‘a commercial concern and no capital invested, 


. The applicants who were qualified chartered’ accountants carried on their pro- 
fession in an office with the help | ‘of articled clerks and an ordinary salaried clerk. 
_ The “articled clerks were not salaried. They were undergoing training with the 
"applicants in order to gain ‘practical, knowledge and for that purpose they had to 
check the arithmetical accuracy of receipts and payments and had ‘then to’ sumbit 
their report to the applicants. In their report they had to draw attention to any 
` mistakes found when checking the receipts’ or payments, The applicants had not 
“invested any capital to practise as chartered accountants and they were not run- 
“ning their establishment as a commercial concern. - On the question whether the 
Bombay Shops and Establishments Act, 1948, was applicable to` the ayehene 
establishment:— `` 
Held, that the applicants’ establishment ‘was not covered by the definition’ of 
~ ‘commercial establishment contained in s, 2(4) of the Act, and . 
that, therefore, they were not required to apply for ‘a, registration certificato 
under s. 7 of the Act, 
yr Sakharam v. City of Nogpur Corp, followed. 
Commissioners of Inland Revenue v. Maxse;'Currie v. Inland Revenue e ET 
- stoners,” Rabindra Nath v. First Industrial Tribunal, T. K. Menon & Cov v.: Dist. 
Labour Officer, Kozhikode" and N. U. of C. Employees v. Industrial Tribinal? Te- 
"~ ferred`to. ` 
Per Palekur J. “We should like`to guard ourselves against’ ee that ‘in no 
` ` conceivable ‘circumstances could: the ‘profession of a chartered accountant be orga- 
“‘nised on a commercial basis, that is to say, as'a commercial venture wherein’ capital 
is laid out and a risk run of profit or loss, as suggested by Lord Campbell in the 
: course of arguments in McKay v. Rutherford.” i 


Tu facts are stated in the judgment. 


W. N. Yande and R. W. Adik, for the ‘accused-appellants. 
M. A. Rane, Assistant Government Pleader, for the State, 


PALEKAR J. This is a revision from an order of conviction’ and sentence 
passed by the Honorary Presidency Magistrate (Municipal Bench), Bombay, 
under s. 52(a) read with s. 7(2)(2-A) of the Bombay Shops and Establish- 
ments Act, 1948. The applicants are chartered accountants carrying on their 
business in the name Messrs. N. E. Merchant. and Co. Both of them are qua- 
lified chartered accountants entitled to practise as such in their own right. 

One Narayan Mahadeo Malik, who is the Inspector in the Shops and Esta- 
blishments Department of the Bombay Municipal Corporation, visited the esta- 
blishment of the applicants on July 15, 1965, and found the following contra- 
ventions of the Act, viz., the Bombay Shops and Establishments Act, 1948: 


* Decided, July 28/31, 1967, Criminal Revi- 4 [1963] ALR. Cal, 310, 


sion Application No. 1289 of 1966, 5 [1967] A.LR. Ker. 31. 
1 (1962) 65 Bom, L. R. 627. 6 [1962] A.LR. B.C. 1080, s.o. 64 Bom. 
2 [1919] 1 K. B. 647, L.R. 693. 


3 [1921] 2 K. B. 332. 7 (1848) 6 Moore P.O., 413, at p. 425. 
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(1) The Registration Certificate was not displayed at a conspicuous place 
in the establishment. 

(2) Application in Form ‘‘B’’ together with the prescribed fee for the re- 
newal of the Registration Certificate No. B-IT-1831 for the year 1965 was not 
submitted. 
The learned Magistrate held that the first contravention had not been proved 
but the second was proved. He, therefore, convicted the applicants under s. 
52(a) read with s. 7(2)(2-A) of the Act. 

Section 7(24) of the Act provides: 

“A registration certificate granted under sub-section (2), shall be valid up to the 

end of the year for which it is granted. An application for the renewal of a regis- 
tration certificate shall be submitted not less than fifteen days before the date of expiry 
of the registration certificate or of the renewed registration certificate, as the case may 
be, and shall be accompanied by such fees, and the renewed registration certificate shall 
be in such form, as may be prescribed.” 
The form prescribed is form B. There is no dispute that the applicants had 
obtained a registration certificate under s.7(J) and (2) of the Act for the year 
1964 being Registration Certificate No. B-IJ-1831, but no application for the 
renewal of that certificate was made as required by sub-s. (24). In other words, 
the contravention is admitted. The contention which was put forward on 
behalf of the applicants was that the Act was not applicable to the establish- 
ment of the applicants, and, therefore, there was no-necd to apply either for 
a registration certificate under s. 7(1) and (2), or for a renewal of that regis- 
tration certificate under sub-s. (2A). That contention, however, was negatived 
by the learned Honorary Presidency Magistrate, and on conviction the appli- 
cants were ordered to pay a fine of Rs. 30 each or in default suffer simple 
imprisonment for seven days. 

Section 7 of the Act is found in Chap. II dealing with Registration of Esta- 
klishments and requires the employer of every establishment to send to the 
Inspector of the local area concerned a statement in a prescribed form together 
with a fee for obtaining a registration certificate. The applicants contend that 
they do not come within the definition of either the word ‘‘employer’’ or 
“establishment” as defined in the Act, and hence there could be no contraven- 
tion of any of the provisions of s. 7. 

The Bombay Shops and Establishments Act, 1948, is an Act to consolidate 
and amend the law relating to the regulation of conditions of work and employ- 
ment in shops, commercial establishments, residential hotels, restaurants, eating 
houses, theatres, other places of public amusement or entertainment and other 
establishments. 

Section 2 under its cl. (7) defines the word ‘‘employer’’. Employer means 
a person owning or having ultimate control over the affairs of an establishment. 
Under cl. (8) ‘‘establishment’’? means a shop, commercial establishment, resi- 
dential hotel, restaurant, eating house, theatre, or other place of public amuse- 
ment or entertainment to which this Act applies and includes such other esta- 
blishment as the State Government may, by notification in ‘the Official Gazette, 
declare to be an establishment for the purpose of the Act. “Commercial 
establishment’’ is defined in cl. (4) of that section. It means an establishment 
which carries on any business, trade or profession or any work in connection 
with, or incidental or ancillary to, any business, trade or profession and includes 
a society registered under the Societies Registration Act, 1860, and a charitable 
or other trust, whether registered or not, which carries on whether for purposes 
of gain or not, any business, trade or profession or work in connection with or 
incidental or ancillary thereto but does not include a factory, shop, residential 
hotel, restaurant, eating house, theatre or other place of publie amusement or 
entertainment 

In the submission of the State, the establishment of the applicants is an 
establishment which carries on a business, trade or profession of chartered 
accountants and is, therefore, a commercial establishment, and since the appli- 
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cants are persons owning or having ultimate control over the affairs of that 
establishment, they are liable under s. 7 to apply for a registration certificate. 
On the other hand, it was contended on behalf of the applicants that as 
chartered accountants, the applicants are carrying on or practising a profession, 
and it would be a misnomer to say that their establishment is a commercial 
establishment. In a recent decision of this Court reported in Sakharam v. 
City of Nagpur Corp.’ the relevant provisions of the present Act, viz. the 
Bombay Shops and Establishments Act, 1948, came for consideration in a case 
where an advocate or a legal practitioner was sought to be brought under the 
purview of the Act. It was contended in that case that an advocate or a legal 
practitioner working in his office or appearing in Court cannot be said to be 
carrying on in any of those places an activity which can be said to be of a 
commercial nature and, therefore, he was not liable to have any establishment 
registered under the Act. That contention was upheld. It was held that it 
was not every establishment in the sense of premises or buildings where busi- 
ness, trade or profession is carried on that is intended to be governed by the 
Act, but only those premises in which is carried on one or the other of these 
kinds of activities which are of a commercial nature. In other words, it “was 
decided that in order to hold that the establishment of a lawyer who follows 
one of the learned professions is a commercial establishment, it must be shown 
that the activities carried on by that lawyer in his professional capacity were 
of a commercial nature. If those activities were not of a commercial nature, 
the establishment of the lawyer could not be regarded as a commercial esta- 
plishment within the meaning of cl. (4) of s. 2 of the Act, and hence the lawyer 
is not an employer within the meaning of cl. (7) of s. 2. 

Now this decision which is directly on the points to be considered is binding 
on us. The prosecution, therefore, in order to succeed in this case will have 
to show that the owner of the establishment carried on a business, trade or 
profession and such activity was of a commercial nature. The emphasis on 
behalf of the State seems to be that the applicants who are chartered accountants 
were carrying on a business and the business itself implied commercial profit, 
and, therefore, their establishment was a commercial establishment. On the 
other hand, the submission of the applicants is that they are practising a pro- 
fession, aud in the practice of that profession, there is no element of commerce, 
and, therefore, their establishment is not a commercial establishment. We 
shall, therefore, have to see in the first place whether the applicants as char- 
tered accountants were carrying on or practising a profession, and secondly 
whether in practising that profession their activity assumed a commercial 
character. 

The word ‘‘profession’’ has not been defined, but the sense of the word has 
been brought out by Serutton L.J. in Commissioners of Inland Revenue v. 
Mazse.2 It was observed in that case (p. 657): 

“...it seems to me as at present advised that a ‘profession’ in the present use of 
language involves the idea of an occupation requiring either purely intellectual skill, 
or of manual skill controlled, as in painting and sculpture, or surgery, by the intellec- 
tual skill of the operator, as distinguished from an occupation which is substantially 
the production or sale or arrangements for the production or sale of commodities. The 
line of demarcation may vary from time to time. The word ‘profession’ used to be con- 
fined to the three learned professions, the Church, Medicine and Law. It has now, I 
think, a wider meaning,” ` 
The three learned professions referred to in the above quotation cannot be the 
only professions for all time. Times change. The sphere of human activity 
and endeavour is constantly expanding, giving rise to problems which require 
specialisation and expertise. In the course of last two centuries, trade, com- 
merce and industry have vastly developed bringing in their wake problems 
which have to be tackled by experts. The old crystallised learned professions 


1 (1922) 65 Bom. L.R., 627. 2 [1910] 1 K.B. 647. 
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of the Church, Medicine and Law were by the very nature of their training 
unable to solve the problems of the new developments in trade, commerce and 
industry, which, inter alia, threw up a team of experts in the shape of chartered 
accountants having specialised knowledge. It was found necessary by the State 
to regulate this profession of chartered accountants, and that gave birth to the 
Chartered Accountants Act, 1949. The very preamble of this Act recognizes 
that the chartered accountants are practising a profession and for the regula- 
tion of that profession it was necessary to establish an Institute of Chartered 
Accountants. In other words, it has now been statutorily recognized that the 
activities of a chartered accountant are not a mere business or trade, but a 
profession and this is clear from the various provisions that have been made 
in that Act to lay down the standard of qualifications for a chartered account- 
ant and standards of conduct when practising as a chartered accountant. Sec- 
tion 19 of the Chartered Accountants Act, 1949, provides that a register of the 
members of the Institute, viz. the Institute of Chartered Accountants, shall be 
maintained showing therein certain particulars about every member of the 
Institute. Every member who is entered in this register is a chartered account- 
ant. Section 3 shows that the Institute incorporated, to begin with, all those 
persons whose names had been entered in the register at the commencement of 
the Act, and provision was made that all persons whose names were entered in 
the register after the commencement of the Act would also become members 
of the Institute which was constituted a body corporate. Section 4 provides 
what persons would be entitled to have their names entered in that Register. 
Clause (či) of sub-s. (7) of s. 4 shows that any person who has passed the 
examination for the Government Diploma in Accountancy or an examination 
recognised as equivalent thereto by the rules for the award of the Government 
Diploma in Accountancy before the commencement of this Act, was entitled 
to be entered in the register. The members of the Institute are divided into 
two classes designated as associates and fellows depending upon the number of 
years one has been in practice as a chartered accountant, Section 6 provides 
that no member of the Institute shall be entitled to practise unless he has 
obtained from the Council a certificate of practice. The expression ‘‘to be in 
practice’? has been defined in sub-s. (2) of s. 2 of the Act. A member of the 
Institute shall be deemed ‘‘to be in practice’, when individually or in part- 
nership with chartered accountants in practice, he, in consideration of remu- 
neration received or to be received, (i) engages himself in the practice of ac- 
countancy; or (ii) offers to perform or performs services involving the auditing 
or verification of financial transactions, books, accounts or records or the pre- 
paration, verification or certification of financial accounting and related 
statements or holds himself out to the public as an accountant; or (iii) renders 
professional services or assistance in or about matters of principle or detail 
relating to accounting procedure or the recording, presentation or certification 
of financial facts or data; or (iv) renders such other services as, in the opinion 
of the Council, are or may be rendered by a chartered accountant in practice. 
and every such member of the Institute in practice is known as a chartered 
accountant under s. 7. Section 8 deals with the disabilities which disqualify 
a person from being entered or borne on the register. He cannot be entered 
or borne on the register if he has not attained the age of twenty-one years, or 
is of unsound mind, or is an undischarged insolvent, or has been convicted by 
a competent Court of an offence involving moral turpitude and punishable with 
transportation or imprisonment or of an offence, not of a technical nature, com- 
mitted by him in his professional capacity unless in respect of the offence 
committed he has either been granted a pardon or, on an application made by 
him in that behalf, the Central Government has, by an order in writing, re- 
moved the disability. Similarly, one more disability is that a member who 
has been removed from membership of the Institute on being found on inquiry 
to have been guilty of professional or other misconduct shall not be a member 
until after the expiry of the period for which he has been removed. 
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The affairs of the Institute are managed by a Council constituted under s. 9 
of the Act. It consists of not more than 24 members elected by members of the 
Tustitute and six persons nominated by the Central Government. It has a Pre- 
sident and a Vice-President and the duration of any Council constituted under 
the Act is for three years. The functions of the Council as laid down wader 
s. 15 are important from our point of view. The duty of carrying out the 
provisions of the Act is vested in the Council, and these duties include, (a) the 
examination of candidates for enrolment and the prescribing of fees therefor; 
(b) the regulation of the engagement and training of articled and audit clerks; 
(e) the prescribing of qualifications for entry in the Register; (e) the granting 
ov refusal of certificates of practice under this Act; (£) the maintenance and 
publication of a Register of persons qualified to practise as chartered account- 
ants; (h) the removal of names from the Register and the restoration to the 
Register of names which have been removed; (i) the regulation and mainten- 
ance of the status and standard of professional qualifications of members of 
the Institute; and (1) the exercise of disciplinary powers conferred by this Act. 
Chapter V deals with misconduct. Elaborate provisions have been made to 
subject the members of the profession to a rigorous discipline. The two Sche- 
dules to the Act enumerate the various items of professional misconduct in 
relation to chartered accountants in practice. Section 21 provides for inquiry 
being made into the misconduct of a chartered accountant on complaint. The 
complaint has to be referred to a Disciplinary Committee formed under s. 17 of 
the Act, and a suitable inquiry has got to be made. In particular instances 
the case of the delinquent is required to be forwarded to the High Court and 
the High Court under sub-s. (6) of s. 21 may inter alia remove the chartered 
accountant from the membership of the Institute either permanently or for 
such period as the High Court thinks fit. Section 22A also provides for an 
appeal to the High Court. Under s. 24, any person who, not being a member 
of the Institute, represents that he is a member of the Institute, or uses the 
designation Chartered Accountant, commits an offence which is punishable with 
imprisonment or fine. It is similarly an offence under s. 24A if any person uses 
unauthorizedly the name of the Council or awards degree of chartered accoun- 
tant, ete. Section 30 gives the Council power to make regulations in respect of 
various matters, and such regulations have been made by the Council and are 
known as ‘‘the Chartered Accountants Regulations, 1964”. Stringent provi- 
sion is made as to what would amount to professional misconduct, and there is 
not the least doubt that the object is to maintain high standards of profession 
and integrity. One has only to go through the two Schedules to the Act to 
see how jealously the statute wants that the integrity of the profession should 
be maintained. A Chartered Accountant cannot solicit clients or professional 
work cither directly or indirectly by circular, advertisement, personal com- 
munication or interview or by any other means. He cannot accept a position 
as auditor previously held by another chartered accountant, nor can he engage 
in any business or occupation other than the profession of chartered accountants 
unless permitted by the Council so to engage. The stringent restrictions that 
have been placed on him are only a measure of the integrity that should be dis- 
played by the chartered accountant in the practice of his profession. And all 
these matters help to consider whether the activity of the chartered accountant 
is a profession or not. In Currie v. Inland Revenue Commissioners, Serutton 
T.J. dealing with a case of an Income-tax Practitioner, observed (p. 343): 

“...J myself am disposed to attach some importance in findings as to whether a pro- 
fession is exercised or not to the fact that the particular man is a member of an orga- 
nized professional body with a recognized standard or ability enforced before he can 
enter it and a recognized standard of conduct enforced while he is practising it.” 
Indeed, that would not be a conclusive test, but that is an important element 
to be considered when the question is whether a particular activity is a profes- 
sional activity. We further think that in considering whether an activity is 
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a profession or not, we may perhaps be guided by the fact that the Church, 
the Medicine and the Law have been for centuries regarded as learned profes- 
sions. In each of these three, the individual activity is characterised by per- 
sonal skill and intelligence and is dependent on personal study, character and 
integrity. These qualities displayed by the practitioners of these learned profes- 
sions inspire confidence in persons approaching them for advice or guid- 
ance. The first is approached for spiritual comfort and guidance, the 
doctor for physical or mental ailment, and the lawyer for legal advice. 
But in each case the person who approaches them chooses them according 
to his own conception of the skill, intelligence and integrity of the 
person approached, and since he approaches in entire confidence, the priest, 
the doctor and the lawyer have a corresponding obligation not to betray the 
confidence and advise his client as best as he can. The same element of trust 
and confidence must be a test in more or less degree in modern professions. A 
chartered accountant is approached by his client for advice and guidance in 
his prohlems with regard to trade, business or industry, and it is expected 
that, the chartered accountant, to the best of his ability, would be in a position 
to help him in his difficulties and not betray the confidence that is placed in 
him. This, in our opinion, is one of the elements which should be sought when 
considering whether a particular person is practising a profession or is merely 
doing a business. 

A rapid survey of the general functions performed by a chartered accountant 
in. practice will go to show that the functions are of a highly individualistic 
character requiring the personal skill, intelligence and integrity on the part 
of a chartered accountant. The Company Law requires that the accounts of a 
company should be audited by auditors. Section 226 of the Companies Act, 
1956, lays down the qualifications and the disqualifications of auditors. Under 
that section, an auditor will not be qualified unless he is a chartered accountant 
within the meaning of the Chartered Accountants Act, 1949. Section 227 then 
prescribes the powers and the duties of the auditors. Every auditor of a com- 
pany has a right of access at all times to the books of accounts and vouchers 
of the company and is entitled to require from the officers of the company 
such information and explanation as the auditor may think necessary for the 
performance of his duties as an auditor. In carrying out these duties, he cannot 
be cowed down either by the managing director of the company or the manag- 
ing agents because his duties require that he shall faithfully carry out his 
duties as an auditor without fear or favour and audit the accounts of the com- 
pany in such a manner that the shareholders get a correct picture of the finan- 
cial position of the company. Punishment is also provided under s. 233 of the 
Indian Company Law if the auditor’s report is made otherwise than in confor- 
inity with the requirements of ss. 227 and 229 of the Act. In other affairs, also 
relating to companies a chartered accountant plays a very vital role. Being 
trained to maintain costing records he can ascertain the cost of production and 
cf processes at different levels of operations in the manufacture of a product. 
He can by his expert knowledge help a manufacturing company. His services 
are also frequently sought in connection with the formation and the financial 
structure in liquidation of limited companies. He is also called upon to carry 
out investigation to ascertain the financial position of a business in connection 
with matters such as new issues of share capital, the purchase or sale of a 
business, reconstructions and amalgamations. He is also fitted to undertake 
valuation of shares of public and private companies when amalgamations or 
reorganizations take place. In other words, the chartered accountant plays a 
very valuable role in relation to the financial aspects of the business of a com- 
pany. He is also well equipped for advising the preparations of tax returns. 
Drastic forms. of taxation are being introduced. The chartered accountant has 
to keep himself abreast of the current and continuing tax information. See- 
tion 288 of the Income-tax Act, 1961, shows that a chartered accountant is 
entitled to appear before the Income-tax authorities as the authorized repre- 
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sentative of the assessee. That is also the position under the Bombay Sale-Tax 
Act, 1959. (Sees. 71). Under the Cooperative Societies Act also he is entitled 
to be appointed an auditor of Cooperative Societies and Banks. All these mul- 
tifarious functions call for the exercise of integrity, intelligence and personal 
skill by the chartered accountant in the service of his client, and therefore, 
when the Chartered Accountants Act, 1949, describes in its preamble that the 
avocation of a chartered accountant is a profession, it is not merely a figure 
of speech. In this connection, we may usefully refer to a passage from the 
pamphlet issued by the Institute of Chartered Accountants of India in 1965 
entitled ‘‘General Information And Syllabus of Examinations’’ which fairly 
states the position. The passage referred to is at page 16 of that pamphlet. 
It is as follows: 

“The professional accountant performs what is essentially a personal service and, 
while discharging this function, he is at the same time engaged in a technical piece of 
work. Consequently, he must possess certain personal as well as technical qualifica- 
tions, if he is to make a mark in the field. He must develop certain qualities of cha- 
racter and traits of personality like high objectivity, independence of thought and tnte- 
grity. He must have the capacity to take decisions and gauge correctly the extent of 
work to be performed in order to arrive at an informed opinion. Accuracy of obser- 
vation, thought and expression, he must possess in abundance. He must particularly be 
adept in communicating the significance of numerical data. He must be sufficiently | 
equipped by natural endowment, education and training to undertake the analysis of 
voluminous and frequently complicated aspects of business transactions. The collection, 
collation and dissemination of the data from which opinions are reached, represent a 
large segment of his activities. In the course of his work, he is bound to come across 
many types of people and to work successfully with then he would require a construc- 
tive approach and a sufficiently broad understanding, not only in his own field of study, 
but in many others.” 

The next question for our consideration is whether this profession of the 
applicants has any commercial element therein, because only then it can be 
held that the establishment of the applicants is a commercial establishment. 
We should like to guard ourselves against saying that in no conceivable cir- 
cumstances could the profession of a chartered accountant be organized on a 
commercial basis, that is to say, as a commercial venture wherein capital is laid 
out and a risk run of profit or loss, as suggested by Lord Campbell in the 
course of arguments in McKay v. Rutherford.4 We are primarily concerned 
with the applicants, and we have to see whether there is any element of com- 
merce in the profession which they are practising. Some evidence has been 
led in this case, and it goes to show that the applicants are qualified chartered 
accountants and they have an office where there are three articled clerks and 
one ordinary salaried clerk. Articled clerks are not salaried servants. One 
of them examined in this case, Abdul Sattar, has said that he is not paid any 
wages. In fact, the Regulations made in this connection under the Chartered 
Accountants Act in 1964 show that an articled clerk is engaged by a chartered 
accountant with the principal object of training, and the articled clerk himself 
is required to pay premium not exceeding Rs. 2,000. At the end of the training, 
this amount is to be returned to the articled clerk. (See Regulations 29 and 
31 in this connection of the Chartered Accountants Regulations, 1964). Abdul 
Sattar has further stated what is the kind of work he and the other articled 
clerks are expected to do. He says that he undergoes the training with the 
chartered accountants in order to gain practical knowledge, and for that purpose, 
he has to check the arithmetical accuracy of receipts and payments and then 
submit his report to the chartered accountant. In his report he must draw 
attention to any mistake he has found when he is checking the receipts or pay- 
ments. Indeed, if the articled clerks were not to do this checking, it would 
have to be done by the chartered accountant himself or by an ordinary clerk 


4 (1848) 6 Moore P.C. 413, at p, 425. 
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having elementary knowledge of accountancy. The learned Honorary Presi- 
dency Magistrate has come to the conclusion that the work of the chartered 
accountant involves the joint labour of the chartered accountant and the three 
articled clerks, and, therefore, his establishment constitutes an ‘industry’ within 
the definition of the Industrial Disputes Act, 1947. He has further argued 
that since every industry under that Act is a commercial establishment, the 
establishment of the applicants is a commercial establishment. In this connec- 
tion, he relied on a decision of the Caleutta High Court reported in Rabindra 
Nath v. First Industrial Tribunal. That was a case directly under the Indus- 
trial Disputes Act. There a firm of chartered accountants engaged nearly 280 
clerks, and when a dispute between the management and the employees was 
raised, the question for consideration was whether the dispute fell within the 
provisions of the Industrial Disputes Act, 1947. The learned Judge held that 
it did. But in holding so, he made the following observations (p. 319): 

“I desire, however, to make one position clear. A Chartered Accountant doing 

audit work assisted by stenographers, personal clerks and menial servants, that is to 
say, ‘doing the entire auditing work, from examination of accounts to the making of 
the report, all by himself but only with such subsidiary and incidental help as may 
be rendered by his stenographers, typists, personal clerks and servants may not be 
carrying out an industry.” 
This decision, however, has been expressly dissented from by tle Kerala Iligh 
Court in T. K. Menon & Co. v. Dist. Labour Officer,Kozhikode.© It was held 
in that case that a Chartered Accountant is a member of an organised profes- 
sional body with a recognised standard of ability enforced before he enters it 
and a recognised standard of conduct enforced while he is practising it. There 
ig no investment of any capital to practise as a chartered accountant except 
the qualification and experience he or the partners possess. It was further 
held in that case that since the work of the individual chartered accountant is 
a profession and not an industry, the mere fact that in view of the volume of 
work he has to maintain employees would not make it an industry within the 
meaning of s. 2(j) of the Act. It appears to us that so far as the present appli- 
cants are concerned, these decisions which have been primarily based upon a 
particularly wide definition of ‘industry’ under the Industrial Disputes Act, 
1947, cannot be of much guidance, and we have to see whether the establishment 
of the applicants is a ‘commercial establishment’ as defined in the Bombay 
Shops and Establishments Act, 1948. There is no evidence that any capital 
has been invested or that the applicants are running their establishment as a 
commercial concern. ‘Could it, therefore, be said that because the applicants 
receive some little cooperation from the articled clerks in checking receipts and 
payments, an element of commerce is introduced in the professional practice 
by the applicants? We think, some of the observations made by the Supreme 
Court in the case of N. U. of C. Employees v. Industrial Tribunal’ are apposite. 
In that case, it was sought to apply the Industrial Disputes Act to solicitors 
and their establishments, but the Supreme Court rejected that contention ob- 
serving that the solicitors were practising a profession and were not carrying 
on an industry. Referring to the work done by clerks and accountants in the 
solicitors’ office, their Lordships observed that there could be no doubt that 
for carrying on the work of a solicitor efficiently, accounts have to be kept and 
correspondence carried on and this work would need the employment of clerks 
and accountants. But the crucial question was, 

“...has the work of the clerk who types correspondence or that of the accountant 
who keeps accounts any direct or essential nexus or connection with the advice which 
it is the duty of the solicitor to give to his client? The answer to this question must, 
in our opinion, be in the negative. There is, no doubt, a kind of co-operation between 


5 [1963] A.I.R. Cal, 310. 7 [1962] A.I.R, B.C. 1080, s.o. 64 Bom, 
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the solicitor and his employees, but that cooperation has no direct or immediate relation 
to the professional service which the solicitor renders to his client. Therefore, in our 
opinion, it is difficult to accept the plea that a solicitor’s firm carrying on the work of 
an Attorney is an industry within the meaning of s. 2(j)” (p. 1085). 

In the case with which we are concerned, there is undoubtedly some amount of 
cooperation. between the articled clerks and the chartered accountant. We have 
already pointed out that the articled clerk is not a salaried employee. He is 
there to learn methods of accountancy. The work done by him is of a very 
routine character. Every profession involves a good deal of mechanical or 
routine work. Notes are required to be prepared, summaries taken, and pre- 
cedents collected. This work though, no doubt, necessary for a practitioner 
of a profession, is best left to assistants who play no part whatsoever in the 
individual judgment formed by the professional man and the advice he is pre- 
pared to offer. In that part of work of the profession which entirely depends 
upon the personal intelligence and skill of the professional practitioner, these 
assistants have really little to offer. The work done by these assistants merely 
eliminates the drudgery part of the profession. The priest has his acolyte, the 
doctor his nurse and the lawyer his devil. These respective pairs undoubtedly 
cooperate in the work they do for their clients or customers. But in the essen- 
tial part of the professional business, the individual judgment or advice of 
the priest, the doctor and the lawyer alone is supreme, and in the formation of 
that judgment their assistants hardly play a recognizable part. That applies 
equally to the chartered accountant who has under him for training articled 
clerks. In the formation of the judgment and advice, the articled clerks have 
no place. Therefore, their cooperation with the chartered accountant in check- 
ing receipts and payments is not the sort of cooperation which will reduce what 
is essentially a profession to a commercial venture. 


Mr. Rane for the State invited our attention to the preamble of the Act. 
The Bombay Shops And Establishments Act, 1948, is an Act to consolidate and 
amend the law relating to the regulation of conditions of work and employment 
in shops, commercial establishments, residential hotels, restaurants, eating 
houses, theatres, other places of public amusement or entertainment 
and other establishments. He contended that this is a piece of social 
legislation, and if it is made applicable to the residential hotels or restau- 
rants or theatres, there is no good reason why it should not be made applicable 
to an office of any professional. Cases are not rare where employees are hud- 
dled together in a small room, and it is to protect the health and well being 
of these employees that this law is enacted, and, therefore, neither a solicitor’s 
nor a chartered accountant’s office should be exempted from the application of 
the Act. However good a piece of legislation from the social point of view 
may be, we are merely concerned to sec whether the applicants’ establishment 
comes within the definition of ‘‘commercial establishment’? given in the Act. 
For reasons given above, we have come to the conclusion that the applicants’ 
establishment is not covered by the definition of commercial establishment, and, 
therefore, the applicants were right in their contentions before the Honorary 
Presidency Magistrate that they were not liable for any alleged contravention of 
s. 7 of the Act. 


Mr. Yande on behalf of the applicants has produced before us a copy of a 
judgment delivered by the same Honorary Presidency Magistrate in which he 
held that the accused in that case, one Mr. Joshi, who was a chartered acconnt- 
ant was not liable under the Act in view of this Court’s decision in Sakharam 
v. City of Nagpur Corp., to which we have already referred above. In that case 
also the accused Joshi was helped by three articled clerks. The decision in 
that case was given on the same day, that is, on June 22, 1966, as the deci- 
sion now under revision. We do not see why the learned Magistrate should 
have taken two contrary views in these two judgments given on the same day. 
In one, he held that the establishment of a chartered accountant is not a com- 
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mercial establishment. In the other, he held that it was. It is regrettable 
that such contrary decisions should have been given on the same day. 


In the result, the rule is made absolute, the conviction and sentence are set 
aside and the applicants are acquitted. Fine, if paid, shall be refunded. 


Conviction and sentence set aside. 





APPELLATE CIVIL. 





Before Mr. Justice Mody and Mr. Justice Chandrachud. 


DAGDU VITHOBA PATIL v. THE STATE OF MAHARASHTRA.” 

Maharashtra Municipalities Act (Mah. XL of 1965), Secs. 10, 11, 2(33), 9—Constitution 
of India, Arts. 81, 170—Whether Director of Municipal Administration can fix limits 
of wards of municipal area on basis of population alone—Fixing limits on such basis 
whether arbitrary or unreasonable—“Date fixed for nomination of candidates,” mean- 
‘ing of expression in s. 11(3)—Whether obligatory on Director under s. 10(1) to allot 
reserved seats for women to wards having preponderating population of women of 
particular class. 


The Director of Municipal Administration appointed under the Maharashtra Muni- 
cipalities Act, 1965, is entitled under s. 10(1) of the Act to fix the extent or limits 
of the wards of a municipal area on the basis of population alone. Fixing the 
„limits of the wards of a municipal area on such basis cannot be characterised as 
an arbitrary or umreasonable exercise of the discretion conferred on the Director 
under s, 10(1). 

The discretion conferred on the Director under s. 10(1) of the Act must be exer- 
cised reasonably and the Director cannot, merely for the reason that he possesses 
discretion, issue a notification fixing wards arbitrarily or unreasonably. If, how- 
ever, it is possible to effect a division of the municipal area into wards by apply- 
ing more than one test, the discretion cannot be said to be exercised unreason- 
ably because this test but not another has been applied by the Director. 

In s. 11(3) of the Act the words “the date fixed for nomination of candidates” 
. mean the last date for nomination of candidates and not the first date. 

Section 10(1) of the Act does not cast any obligation on the Director to allot 
the reserved seats for women to wards in which there is a preponderating popula- 
tion of women belonging to this or that particular class. 

Except in unusual circumstances, as for example, when there is a flagrant viola- 
tion of law, or a gross abuse of the discretion conferred on the Government or its 
Executive Officers, or when the provisions of the Maharashtra Municipalities Act, 
1965, are utilised for a purpose not duly appointed under the Act, the machinery 
prescribed by the Act must be adopted for the redress of grievances arising out 
of an alleged violation of rights conferred by the Act. The right of franchise is 
a statutory right and not a common law right. Therefore, it is necessary that, 
normally, statutory remedies must be adopted. 

N. P. Ponnuaswami v. Returning Officer, Namakkal Constituency' and Jumuna 
Prasad Mukhariya v. Lachhi Ram; referred to. 


Tur facts are stated in the judgment. 


R. W. Adik, for the petitioners. 
H. M. Seervai, Advocate General, with A. M. Setalvad, instructed by 
Little & Company, for respondents Nos. 1 to 3. 


CHANDRAOHUD J. This is a petition by two voters challenging under arts. 
226 and 227 of the Constitution certain important stages of an election to the 
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Jalgaon Municipal ‘Council due to be held on July 1, 1967. The petitioners 
claim to be interested in contesting the forthcoming elections, and stated 
broadly, their grievance is that the delimitation of constituencies is arbitrary, 
that the list of voters was not kept for public inspection for the requisite 
period and that three seats reserved for women were allotted to some three 
wards indiscriminately. 

Prior to June 15, 1966, Municipal Administration in the State of Maha- 
rashtra was governed by four different enactments which were applicable in 
the different areas comprised in the State. Those enactments were: (1) the 
Bombay District Municipal Act, 1901; (2) the Bombay Municipal Boroughs 
Act, 1925; (3) the Central Provinces and Berar Municipalities Act, 1922; and 
(4) the Hyderabad District Municipalities Act, 1956. With a view to provid- 
ing a uniform pattern for the administration of municipal affairs in the State, 
the State Legislature enacted the Maharashtra Municipalities Act, 1965 (Maha- 
rashtra Act XL of 1965), hereinafter called ‘the Act’. It was passed on 
September 10, 1965, but the various provisions thereof came into foree in 
three stages by notifications issued by the Government from time to time in 
exercise of the powers conferred on it by s. 1(3) of the Act. 

After the Act came into force, the Government of Maharashtra which is 
respondent No. 1 to this petition appointed respondent No. 2 as the Director 
of the Municipal Administration under s. 74 of the Act. Under s. 3 of the 
Act the term of the sitting Municipal Councillors of the several Municipalities 
was extended upto December 31, 1965 only, and therefore, action had to 
be taken under s. 10 of the Act to fix in each Municipal area of the State the 
number and the extent of the wards and to reserve seats for women and for 
Scheduled Castes and Scheduled Tribes in such areas. Towards this object, 
respondent No. 2 invited proposals from the Municipalities through the Com- 
missioners of the various Divisions and the Collectors of the respective Dis- 
tricts. The Municipalities were asked to submit proposals for fixation of wards 
mainly on the basis of the population figures disclosed by the census held in 
1961. Most of the Municipalities made the necessary suggestions and on con- 
sidering them, separate orders were made by respondent No. 2 in respect of 
each municipal area for the constitution of wards therein. The notification 
delimiting the constituencies within the municipal area of the Jalgaon Muni- 
cipal Council was issued by respondent No. 2 on October 7, 1965, and is pub- 
lished in the Gazette of the Government of Maharashtra dated October 8, 1965. 
This notification provides by Schedule I that 36 Councillors would be elected 
to the Jalgaon Municipal ‘Council, that three seats would be reserved for 
women and that one seat would be reserved for the Scheduled Castes. Sche- 
dule II to this notification contains a description of the thirty-six wards, each 
ward having been referred to in the schedule by reference to its boundaries. 
The notification is challenged by the petitioners on the ground that the wards 
have been fixed arbitrarily, their division being based on no rational principle. 

On March 11, 1967, the Government of Maharashtra issued a notification in 
exercise of the powers conferred on it by s. 3845A(5) of the Act specifying 
July 1, 1967, as the date for the purposes of that sub-section. As a result 

of this notification, the term of the office of the Councillors who are deemed 

to be elected to the Jalgaon Municipal Council would expire on July 1, 1967, 
and therefore, the new elections to the Municipal Council have to be held on 
or before that date. This notification is also challenged by the petitioners 
though it is not clear how this particular notification affects any of the rights 
vested in the petitioners under the Act. 

Turning now to the more important provisions of the Act, s. 3 of the Act 
empowers the Government to declare any local area having a population of 
not less than 10,000 to be a municipal area. Section 4 classifies the muni- 
cipal areas into "three categories, namely, ‘A’, ‘B’ and ‘C’. Municipal areas 
having a population of more than 50,000 fall under class ‘A’, municipal areas 
having a population of more than 20, 000 but not more than 50, 000 fall under 
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class ‘B’ and municipal areas having a population of 20,000 or less fall under 
class ‘C’. Section 9 of the Act provides, inter alia, that save as otherwise 
provided by the Act, every Council shall consist of Councillors elected at 
ward elections and it shall also include Councillors co-opted by the elected 
Councillors in the prescribed manner. The proviso to sub-s. (J) of s. 9 pro- 
vides for reservation of certain seats for women, Scheduled Castes and Sche- 
duled Tribes. It lays down that in every Council for a ‘C’ class Municipal 
area, two seats shall be reserved for women and in every other Council such 
number of seats shall be reserved for women as may be fixed under snb- 
s. (2) of the said section. Sub-section (2) of s. 9 provides by cl. (a) that the 
Director of the Municipal Administration shall from time to time by an order 
published in the official Gazette fix for each municipal area the number of 
elected Councillors in accordance with the table given therein: An ‘A’ class 
municipal area is entitled to have a minimum of 30 elected Municipal Coun- 
cillors and one additional elected Councillor for every 5,000 of the popula- 
tion, subject to the maximum of 50 elected Councillors; a ‘B’ class municipal 
area is entitled to have a minimum of 20 elected Councillors and one addi- 
tiorfal elected Councillor for every 3,000 of the population; and a ‘©’ class 
municipal area is entitled to have a minimum of 15 elected Councillors and 
one additional elected Councillor for every 2,000 of the population. 

Section 10 of the Act provides that the Director of the Municipal Adminis- 
tration shall from time to time by an order published in the official Gazette 
fix for each municipal area the number and the extent of the wards into which 
such area shall be divided. It also requires the Director to specify in his 
order the wards in which seats are reserved for women and to ensure while 
doing so that such seats are reserved from time to time by rotation in diffe- 
rent wards of the municipal area. It further requires the Director to specify 
in his order the wards in which seats are reserved for Scheduled Castes and 
Scheduled Tribes. Sub-section (2) of s. 10 provides that each of the wards 
shall elect only one Councillor. Thus the number of Councillors automati- 
cally determines the number of wards into which the municipal area can be 
divided. 

Section 12 of the Act confers the right of franchise on every person whose 
name is in the list of voters maintained under s. 11 of the Act and it specifi- 
cally lays down that every person whose name is not in such a list shall not 
be qualified to vote at the election of a Councillor for the ward to which such 
list pertains. Under sub-s. (2) of s. 12 the list of voters maintained under 
s. 11 shall be conclusive evidence for the purpose of determining under s. 12 
whether a person is qualified or not to vote at a particular election. The Act 
does not prescribe any special procedure for preparing an electoral roll for 
the purposes of the municipal elections. Section 11, however, provides that 
the electoral roll of the Maharashtra Legislative Assembly prepared under the 
provisions of the Representation of the People Act, 1950, and for the time be- 
ing in force on such date as the Director may by general or special order 
notify (being a date not earlier than one month from such notification), for 
such constituency of the Assembly or any part thereof as is included in the 
municipal area, shall be divided by the Chief Officer of the Municipal Council 
into different sections corresponding to the different wards in the municipal 
area. A printed copy of roll so divided constitutes the list of voters for each 
ward. Sub-section (3) of s. 11 provided initially that at least ‘‘one month”? 
before the date fixed for nomination of candidates for every general election 
the Chief Officer shall keep open for public inspection at the Municipal Office 
and at such other places in the municipal area as the Council may fix, copies 
of the lists of voters of each ward maintained under sub-s. (2). Sub-see- 
tion (3) was amended by Maharashtra Act No. VIII of 1967 and the amendment 
substitutes the words ‘‘fifteen days’’ for the words ‘‘one month’’ which origi- 
nally appeared in sub-s. (3). As a result of the amendment, the voters list 
is required to be kept for public inspection for fifteen days only and not for 
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one month before the date fixed for nomination of candidates for the general 
election. 

The only other provisions of the Act to which reference may be made are 
ss. 17 and 321. Section 17 empowers the Government of Maharashtra to make 
rulés to provide for or to regulate matters in respect of elections to be held 
under the Act, with special reference, amongst other matters, to the main- 
tenance of the list of voters and the fixation of the dates, time and places 
for various stages of elections. Section 321 of the Act lays down the pro- 
cedure for making rules under the Act. It is in pursuance of these provisions 
that the Government of Maharashtra framed rules called ‘‘the Maharashtra 
Municipalities Election Rules, 1966.” 

The term of office of Councillors in almost all Municipalities in the State was 
due to expire by about the end of October 1965 and fresh elections were then 
due to be held. The term was, however, extended under Maharashtra Act 
No. LII of 1964 for reasons mentioned in the preamble of that Act. Section 
345A of the main Act which was introduced by yet another Act (Maharashtra 
Act XIV of 1966), provides by sub-s. (5) that the term of the office of the 
existing Councillors shall expire at 12 midnight on such date as the State Gov- 
ernment may by notification in the official Gazette specify in this behalf and 
further that such date shall in no case be beyond December 31, 1967. In pur- 
suance of this power, the Government of Maharashtra issued a notification 
dated March 11, 1967, specifying July 1, 1967, as the date for the purposes of 
that sub-section. It is consequent upon this notification that respondent No. 3, 
the Collector of Jalgaon, fixed the election programme to the Jalgaon Muni- 
cipal Council, in pursuance of powers conferred on him by Rule 4. 

As stated earlier, s. 10(/) of the Act requires that the Director must fix for 
each municipal area the number and the extent of the wards into which such 
area shall be divided. The notification issued by respondent No. 2 in this be- 
half is dated October 7, 1965 and is published in Part I ‘A’, Supplement of 
the Maharashtra Government Gazette, dated October 8, 1965. The Jalgaon 
municipal area has been divided by the Director into 36 different wards and 
this division has been effected principally on the basis of the population of the 
different wards. The first contention raised by Mr. Adik, who appears on be- 
half of the petitioners, is that while delimiting constituencies in the municipal 
area, the Director has effected an unequal division of the wards and that he 
was in error in fixing wards on the basis of population only. It is urged that con- 
siderations far more important than the population of the different wards 
have been wholly ignored by the Director and therefore, the discretion con- 
ferred on him by sub-s. (J) of s. 10 must be held to have been exercised im- 
properly. A notification, says counsel, which is a result of an improper exer- 
cise of discretion must be struck down. 

Now s. 10(/) undoubtedly imposes a duty upon the Director of Municipal 
Administration to fix for each municipal area the number and the extent of 
wards into which such area should be divided. We are, however, unable to 
accept the argument that in carving out wards in the municipal area on the 
basis of population the Director has acted arbitrarily or unreasonably. Whe- 
ther a local area can have a Municipality is itself dependent, under s. 3(J) 
of the Act, on whether the population of the area is not less than 10,000. 
Under sub-s. (Z7) of s. 4 of the Act every municipal area is required to be 
classified by the State Government as ‘A’ Class, ‘B’ Class or ‘C’ Class on the 
basis of population alone. If a municipal area has a population of more than 
50,000 it is required to be classified as ‘A’ Class municipal area; if it has a 
population of more than 20,000 but not more than 50,000, it has to be classified 
as ‘B’ Class municipal area, and if it has a population of 20,000 or less, it is 
required to be classified as a ‘C’ Class municipal area. Sub-section (2) of 
s. 9 of the Act provides that the Director shall from time to time by an order 
published in the officiel Gazette fix for each municipal area the number of 
elected Councillors in accordance with the table mentioned in cl. (a) of the 
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sub-section. According to that table, in a municipal area falling within class 
‘A’ the minimum number of elected Councillors shall be 80 and for every 5,000 
of the population above 50,000 there shall be one additional elected Coun- 
cillor, so, however, that the total number of elected Councillors shall not ex- 
ceed 50. If the municipal area is of ‘B’ class, the minimum number of elected 
Councillors shall be 20 and for every 3,000 of the population above 20,000 
there has to be one additional elected Councillor. If the municipal area is of 
‘©’ class, the minimum number of elected Councillors has to be 15 and for 
every 2,000 of the population above 10,000 there has to be one additional elec- 
ted Councillor. Under sub-s. (2) of s. 10 of the Act each of the wards can 
elect but one Councillor. In other words, the position envisaged by s. 3(J), 
s. 4(1), s. 9(2) and s. 10(2) of the Act is that the population of the local 
area determines whether the area can be notified as a municipal area; the ex- 
tent of population of the municipal area determines the class of the Munici- 
pality which that area can have; the class of the Municipality determines the 
number of elected Councillors in the Municipal Council, and the number of 
such Councillors in the Municipal Council determines the number of wards in- 
to which the municipal area can be divided. It is thus clear that, by and 
large, the population of the municipal area forms an integral part of the en- 
tire scheme which culminates in the fixation of wards and therefore, if the 
Director has divided the municipal area into wards on the basis of population, 
it cannot be said that he has exercised his discretion arbitrarily or unreason- 
ably. 

It is urged by Mr. Adik, and that argument was adopted by counsel appear- 
ing for the various petitioners in the companion matters, that several other 
factors could have been properly taken into account by the Director in divid- 
ing the municipal area into wards and since those factors have been ignored, 
we should quash the notification issued by the Director. Now s. 10(/) confers 
on the Director the discretion to delimit wards in the municipal area. This 
discretion must undoubtedly be exercised reasonably and the Director cannot, 
merely for the reason that he possessess discretion, issue a notification fixing 
wards arbitrarily or unreasonably. If, however, it is possible to effect a divi- 
sion of the municipal area into wards by applying more than one test, the dis- 
eretion cannot be said to be exercised unreasonably because this test but not 
another has been applied by the Director. Whichever test the Director adopts 
in dividing a municipal area into wards, the actual delimitation of the con- 
stituencies would always be open to some exception and no division can pos- 
sibly answer every criticism that can be made against the fixation of wards. 
If the Act itself gives preponderating importance to the extent of population 
of the municipal area in the entire scheme of things, the Director was in our 
opinion entitled to fix the extent or limits of the wards on the basis of popu- 
lation alone. The primary purpose of a civic election is to ensure civic wel- 
fare and in achieving that object, the population of the different parts of the 
municipal area can be legitimately taken into account while delimiting the 
constituencies. 

On the broad question whether a division of an area into wards on the basis 
of population can be said to be arbitrary, we would like to refer to arts. 81 
and 170 of the Constitution of India, to which the learned Advocate General 
has drawn our attention. Article 81(/) provides by cls. (a) and (b) that the 
House of the People shall consist of not more than five hundred members 
chosen by direct election from territorial constituencies in the States and not 
more than twenty-five members to represent the Union territories, chosen in 
such manner as Parliament may by law provide. Clause (2) of art. 81 pro- 
vides that for the purposes of sub-cl. (a) of cl. (Z), there shall be allotted to 
each State a number of seats in the House of the People in such manner that 
the ratio between that number and the population of the State is, so far as 
practicable, the same for all the States and that each State shall be divided 
into territorial constituencies in such manner that the ratio between the popu- 
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lation of such constituency and the number of seats allotted to it is, so far as 
practicable, the same throughout the State. Article 170 which prescribes the 
composition of Legislative Assemblies contains similar provisions, in so far as 
material. If the Constitution itself envisages that States shall be divided into 
territorial constituencies in such manner that the ratio between the population 
of each constituency and the number of seats allotted to it shall, so far as 
practicable, be the same throughout the State, the delimitation of wards in a 
particular municipal area on the basis of population cannot be characterised 
as arbitrary or unreasonable. The relevant provisions of the Constitution would 
show that in similar matters, population can serve as a safe guide. In our 
opinion, therefore, the discretion conferred on the Director by s. 10(/) of the 
Act in the matter of delimitation of wards is not shown to have been exer- 
cised unreasonably or arbitrarily. 

Annexed to the petition is a table marked exh. B and an attempt was made 
by Mr. Adik to demonstrate by reference to it, how the division of the muni- 
cipal area on the basis of population has resulted in an absurd consequence. 
The table shows that there is a fairly large variation in the number of voters 
entitled to vote in the different wards. For example, there are 1741 voters in 
Ward No. 29, 1182 voters in Ward No. 1 and 722 voters only in Ward No. 23. It 
is urged that the Director ought to have taken into account the number of 
persons entitled to vote in the particular areas and assuming that the test of 
population could have been reasonably adopted, that test should have been 
tempered by an attempt to equalise the number of voters in each ward. 
According to Mr. Adik, if both of these aspects were taken into account by 
the Director, the voters would have been spared an obvious absurdity. This 
argument does not impress us, because the disparity in the number of voters 
in the different wards does not justify the conclusion that the division of the 
municipal area into wards is founded on an unreasonable principle. As stated 
earlier, the Director was not in error in fixing the boundaries of the wards on 
the basis of population and in adopting that basis he cannot be said to have 
used his discretion unreasonably. Having adopted a reasonable and recog- 
nised basis for carving out wards in the municipal area, a certain amount of 
variation in the number of voters in the different wards was inevitable. 

We must also say that the disparity in the number of voters in the different 
wards does not impair the right of franchise. That right postulates the free- 
dom to vote and that right is not in any manner affected on account of the 
fact that the number of voters is larger in one ward than in another. But 
then it is urged that the freedom to vote is not the only important aspect of 
a free and fair election, for according to the learned counsel, the rights of 
candidates contesting elections are as sacrosanct as the corresponding rights of 
voters. The argument is that in delimiting wards on the basis of population 
alone and in disregarding the disparty in the number of voters in the diffe- 
rent wards the Director has shut his eyes to the onerous burden which was 
being placed on some candidates as compared with others. We see no sub- 
stance whatsoever in this grievance. The argument is founded on an untena- 
ble basis that if a candidate is required to make an appeal to a larger number 
of voters than a candidate in a neighbouring ward is required to make, a burden 
not envisaged by the ethics of elections is cast on the former. To approach 
the electorate or to make an appeal to it is a normal incident of an election 
contest and no candidate can justifiably make a grievance that the task of ap- 
proaching the electorate is rendered onerous. Besides, disparity in the num- 
ber of voters in the different wards does not bring about any disparity in the 
burden placed on the candidates in the same ward, burden if it be. 

It is then urged that assuming that the Director was justified in adopting 
the test of population in fixing the wards, he was in error in taking the figures 
disclosed by the 1961 Censns as the basis. It is said that several important 
changes have taken place since 1961 and in ignoring those changes the Direc- 
tor has taken a wholly unrealistic view of the matter. One such change, ac- 
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cording to Mr. Adik, is the steep rise in population between the last Census 
and now. This argument, in our opinion, overlooks that in the first place 
g. 2(33) of the Act defines ‘‘population’’ to mean the population as ascertained 
at the last preceding census of which the relevant figures have been published. 
In view of this definition, the test of population prescribed in ss. 3(/), 4(7) 
and 9(2) (a) of the Act has to be answered by reference to the population 
figures disclosed by the Census of 1961. The Director was, therefore, justified 
in working out the delimitation of wards on the basis of the same figures. Those 
figures, at any rate, constitute the latest official estimate of the population 
and therefore, that estimate can serve as a useful guide. One cannot expect 
the Director to embark upon an expensive and elaborate inquiry for estimating 
the population on the eve of every municipal election. The infirmity in Mr. 
Adik’s argument is that if the population has increased and is increasing there 
is no reason to suppose that it has increased to a greater extent in one ward 
than in another. Therefore, the official figures disclosed by the 1961 Census 
must afford a safe guide for fixing wards in the municipal area. 

The petitioners are voters in two of the wards which have been formed by 
the Director and it is important to bear in mind that the right to vote is not 
a common law right but is a statutory right. As observed by the Supreme 
Court in N. P. Ponnuswami v. Returning Officer, Namakkal Constituency! 
(p. 286) : 

“The right to vote or stand as a candidate for election is not a civil right but is a 
creature of statute or special law and must be subject to the limitations imposed by it.” 
The same view was taken by their Lordships in a subsequent decision: reported 
in Jumuna Prasad Mukhariya v. Lachhi Ram?. Bose J., who delivered the judg- 
ment of the Court, observes that (p. 610): 

“...The right to stand as a candidate and contest an election is not a common law 

right. It is a special right created by statute and can only be exercised on the condi- 
tions laid down by the statute.” 
In this case, the right of franchise is conferred by s 11 of the Act and that 
right can be exercised only in consonance with the other provisions of the Act. 
The right to vote in a municipal election held under the Act depends on a 
variety of factors closely connected with the population of the local area and 
the population has to be ascertained by reference to the Census of 1961. 
Whether a particular local area can be declared as a municipal area, the classi- 
fication of the municipal area, the number of elected Councillors in the Muni- 
cipal Council—these are questions which have to be decided by reference to 
the figures disclosed by the last preceding census. In our opinion, therefore, 
it is not open to the petitioners, while seeking to exercise a right conferred by 
the Act, to complain that the Director has taken into account the figures of 
‘population disclosed by the 1961 Census in fixing the wards in the municipal 
area. 

The learned Advocate General has urged two more objections to the argu- 
ments advanced by Mr. Adik on behalf of the petitioners. It is urged that the 
challenge made by the petitioners to the notification published in the Govern- 
ment Gazette dated October 8, 1965, is belated and that an alternative remedy 
which was available to the petitioners was not adopted by them. The griev- 
ance of the petitioners is that the test of population ought not to have been 
adopted by the Director in fixing the wards and that the official figures dis- 
closed by the 1961 Census should not have been, in any event, taken into 
account. Now the notification issued by the Director was published as long 
back as in October 1965 and the learned Advocate General is justified in his 
contention that though it was open to the petitioners to complain of the noti- 
fication soon after it was published, they did not choose to do so until May 
9, 1967, when this petition was filed. Section 318 of the Act provides, in so 
far as is material, that the State Government may for the purpose of satis- 
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fying itself as to the legality or propriety of any order passed by, or as to the 
regularity of the proceeding of, an officer subordinate to the State Govern- 
ment, call for and examine the record of any case pending before or disposed ° 
of by such officer and may pass such order in reference thereto as it thinks 
fit. Section 320 of the Act provides, in so far as is material, that the State 
Government may, cither on its own motion or on the application of any party 
interested, review any order passed by itself and the Director may similarly 
review an order passed by himself under the Act and pass such order in re- 
ference thereto as it or he thinks fit. Counsel for the petitioners point out 
that s. 318 came into force on November 27, 1965, whereas s. 320 came into 
force on June 15, 1966 and therefore, those remedies were certainly not avail- 
able to the petitioners until November 1965 and June 1966 respectively. 
Counsel is undoubtedly right but the fact that no attempt was made to draw 
the attention of the Director to the existence of what are now conceived as 
preponderating factors shows, in our opinion, that it was not until a very late 
stage that the petitioners themselves thought that any valid challenge could be 
made to the scheme proposed by the Director in the circular issued by, him 
to the various Municipalities. However, we do not propose to dismiss this 
petition on the ground of delay or on the ground that the remedy provided 
by ss. 318 and 320 of the Act was not availed of by the petitioners and there- 
fore, it is unnecessary to say anything more on the subject. 


That disposes of the first contention that the municipal area has not been pro- 
perly divided into wards by the. Director. The second contention raised on 
behalf of the petitioners is that the lists of voters were not kept open for 
publie inspection for a period of one month before the date fixed for nomina- 
tion of candidates. This argument arises out of the provisions contained in 
8. 11(3) of the Act which originally read to say that at least one month be- 
fore the date fixed for nomination of candidates for every general election, the 
Chief Officer shall keep open for public inspection at the Municipal Office and 
at such other places in the municipal areas as the Council may fix, copies of 
the lists of voters of each ward maintained under sub-s. (2). This sub-section 
‘was amended by Maharashtra Act No, VIII of 1967 which came into force on 
April 17, 1967. Under the amendment the period of one month was reduced 
to fifteen days and therefore, after the amendment, the lists of voters are re- 
quired to be kept open for public inspection for a period of fifteen days only 
before the date fixed for nomination of candidates. In the present case the 
Director notified April 11, 1967, as the date in reference to which the electoral 
roll of the Legislative Assembly was to be adopted for the purposes of the 
municipal elections. The last date for nominations was fixed as May 10, 
1967, and the argument is that on April 11, 1967, a right was vested in the 
voters and the candidates under s. 11(3), as it stood then, that the lists 
of voters shall be kept open for public inspection for a period of one month. 
In the very nature of things, it is urged, the lists could not be kept open for 
the requisite period as the last date of nominations was fixed as May 10, 1967, 
which, counted from April 11, 1967, was a day less than one month. We see 
no substance in this argument. Apart from whether the provisions of sub- 
s. (3) are mandatory, we are unable to accept the submission that the fixation 
of the election programme creates by itself any substantive rights in the 
voters or the candidates. Besides, the requirement that the lists of voters 
shall be kept open for publie inspection for a certain period is a matter of pro- 
cedure and such a provision cannot create substantive rights in any person. 
After the Director notified April 11, 1967, as the date for adopting the elec- 
toral roll of the Legislative Assembly for the purposes of the municipal elec- 
tions, sub-s. (3) of s. 11 was amended by the Legislature and the require- 
ment that the list of voters should be kept open for public inspection for one 
month was modified by providing that the list may be kept open for publie in- 
spection for a period of fifteen days only. The amendment came into force 
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on April 17, 1967 and it is not disputed that the list of voters was in fact 
kept open for public inspection from April 26, till May 10. 

But then it is urged by Mr. Watwe, who in other respects supported the 
argument of Mr. Adik, that what is meant by ‘‘the date fixed for nomination 
of candidates’’ is not the last date on which nominations had to be filed but 
the first date on which nominations could be filed. The argument is that even 
assuming that the voters’ lists ought to have been kept open for inspection 
for a period of fifteen days only, that period must be counted back from April 
11, 1967. That was the date by reference to which the electoral roll of the 
Legislative Assembly was to be adopted for the purposes of the Municipal elec- 
tions, and that according to Mr. Watwe was the first date on which nomina- 
tions could be filed. It is not possible to accept this argument, because the date 
which is fixed for the nomination of candidates is never the first date but the 
last date. Some date may undoubtedly happen to be the first date on which 
nominations could be filed but neither under the Act nor under the Rules is 
the first date on which nomination can be filed fixed. In the Maharashtra 
Municipalities Rules, 1966, which have been framed by the Government of 
Maharashtra in exercise of the statutory powers conferred upon it by s. 17(2) 
read with s. 821(2) of the Act, it is provided that for the purpose of holding 
a general election the Collector shall by order in Form IJ appoint the last date, 
time and place for making nominations. In our opinion, therefore, the words 
“the date fixed for nomination of candidates’? must mean the last date for 
nomination of candidates and not the first date. As the list of voters was kept 
open for public inspection for a period of fifteen days before May 10, 1967, 
which was fixed as the last date for filing nominations, the provisions of sub- 
s. (3) of s. 11 must be held to have been duly complied with. 

The last challenge to the election programme is that the three seats which 
are reserved for women under cl. (i) of the proviso to sub-s. (7) of s. 9 of the 
Act, have been indiscriminately allotted by the Director to Wards Nos. 1, 18 
and 25. It is urged that the seats reserved for women should have been 
allotted to wards where women required a special representation as, for ex- 
ample, where a ward was predominently populated by women belonging to a 
backward class. This argument has a short answer. Under sub-s. (1) of s. 10 
the Director has to issue an order fixing for each municipal area the number 
and the extent of the wards into which that area is to be divided. He has to 
specify in the order the wards in which seais are reserved for women and a 
duty is enjoined upon him that ‘‘in so doing he shall ensure that such seats 
‘are reserved from time to time by rotation in different wards of the municipal 
area.’ Sub-section (Z) does not cast any obligation on the Director to allot 
the reserved seats to wards in which there is a preponderating population of 
women belonging to this or that particular class. Indeed, sub-s. (J) requires 
the Director to allot the seats reserved for women to different wards by rota- 
tion. The municipal area has been divided by the Director into 36 wards and 
rather than seem to act without rhyme or reason, he has allotted the three re- 
served seats mathematically to wards Nos. 1, 13 and 25. If counsel were correct 
that the seats reserved for women ought to have been allotted to the wards in 
which a representation was especially required by a particular class of women, 
one would have found different language in the sub-section. For example, it 
could have been provided that the Director shall specify in the order the wards 
in which seats are reserved ‘‘for women of a backward elass.” It is clear that 
the object of sub-s. (7) of s. 10 is only that a certain number of women shall 
be returned as Councillors and not that women of backward class shall have a 
certain weightage. 

We have dealt with the various points urged before us on merits, though it 
was possible to reject some of the contentions either on the ground that the 
particular challenge was belated or on the ground that the petitioners ought to 
have resorted to the normal remedy provided by s. 21 of the Act under which 
an election, co-option or nomination of a Councillor may be called in question 
by an election petition only. The Act is newly put on the Statute Book and 
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we thought that rather than leave the important questions raised before us to 
be decided at a future stage we should deal with them in this petition. Sooner 
or later these questions were bound to be raised before this Court and sooner . 
we attempted to settle the law, the better it is for all concerned. We must, 
however, say that except in unusual circumstances, as for example, when there 
is a flagrant violation of law, or a gross abuse of the discretion conferred on 
the Government or its Executive Officers, or when the provisions of the Act 
are utilised for a purpose not duly appointed under the Act, the machinery 
prescribed by the Act must be adopted for the redress of grievances arising out 
of an alleged violation of rights conferred by the Act. As observed by the 
Supreme Court, the right of franchise is a statutory right and not a common 
law right. Therefore, it is necessary that, normally, statutory remedies must 
be adopted. It is in the interests of the voters as well as the candidates that 
the published programme of elections is strictly adhered to and the process of 
elections is not arrested. 

In the result, we reject the petition and discharge the rule. The petitioners 
will pay the costs of this petition to respondents Nos. 1 to 3 which we quantify 
at Rs. 200. ° 

Rule discharged. 


Before Mr. Justice Mody and Mr. Justice Chandrachud. 


VASUDEO GENU VARTAK v. THE RETURNING OFFICER.* 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Maharashtra V of 1962), Secs. 
16(1)(h), 14(2)—Maharashtra Zilla Parishads Election Rules, 1962. Rule 20(1)— 
Secondary School Code. Rules 77.6, 87.4, 3(3)—Headmaster of school receiving 
Grant-in-Aid from Government—Whether office of headmaster one of profit under 
or in gift of Government within s. 16(1)(h) of Mah. Act V of 1962. 


The office of the headmaster of a school receiving Grant-in-Aid from the State 
Government is not “an office of profit under or in the gift of the Government” within 
the meaning of the expression in s. 16(1)(h) of the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, 1961. 

Abdul Shakur v. Rikhab Chand‘ and Gobinda Basu v. Sankari Prasad, referred to. 

The limitation that the High Court will not ordinarily issue a writ in favour of 
a person who has an adequate alternative remedy is a self-imposed limitation, its 
reason being that the remedy by way of a writ is an extra-ordinary remedy. 
The normal rule, however, can be relaxed in appropriate cases, 


Tue facts appear in the judgment. 


Y. D. Mengde, with P. P. Huditkar, for the petitioner. 

H. M. Seervat, Advocate General, with A. M. Setalvad, instructed by 
Lnttle & Co., for respondents Nos. 1 and 6. 

K. C. Adhia, for respondent No. 2. 


CHANDRACHUD J. The petitioner filed his nomination paper for election to the 
Thana Zilla Parishad from the Palghar electoral division of the Edwan Consti- 
tuency. Respondent No. 2, a rival candidate, objected to the petitioner’s nomi- 
nation on the ground that the school of which the petitioner was a Head Master 
was in receipt of Grant-in-Aid from the State Government, and, therefore, the 
petitioner was holding an office of profit under or in the gift of the Government. 
The Returning Officer upheld the objection by his order dated May 6, 1967, and 
rejected the nomination paper of the petitioner. 

The petitioner filed an appeal against the decision of the Returning Officer 
on May 8, 1967, and that appeal was presented by him to Mr. D. B. Deshpande, 


*Dectded, July 3/4, 1967, Special Civil 1 [1958] A.I.R. 8.C. 52, 
Application No, 941 of 1967, 2 [1964] A.T.R. S.C, 254, 


1967.] VASUDEO GENU v. RETURNING OFFICER (a.0.J.)—Chandrachud J. TTT 


Assistant Judge, Thana, who for the time being, was holding charge of the 
District Court. Mr. N. D. Kamat, the Registrar of the High Court, had been 
. posted as the District Judge of Thana, but he took charge of that post on 
May 12. Mr. Kamat heard the appeal on the 12th and by his judgment dated 
May 15, he held that the appeal was not properly presented, because the appeal 
lay to the District Judge as a persona designata and Mr. Deshpande, who was 
not posted or appointed as the District Judge of Thana, had no right to accept 
the appeal. The learned District Judge also observed while dismissing the 
appeal that since the school of which the petitioner was the Head Master receiv- 
ed Grant-in-Aid from the State Government, the petitioner was disqualified 
from contesting the election. Being aggrieved by this decision, the petitioner 
approaches this Court under arts. 226 and 227 of the Constitution. 

Turning first to the question arising out of presentation of the appeal to the 
learned Assistant Judge, s. 14 of the Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act, 1961 (Maharashtra Act V of 1962), hereinafter called the 
‘Act’, provides by sub-s. (2) that the State Government shall make rules, 
tnter alia, for an appeal to a Judge not below the rank of a District Judge 
against the decision of a Returning Officer accepting or rejecting a nomination 
paper. Rule 20 of the Maharashtra Zilla Parishads Election Rules, 1962, here- 
inafter called ‘‘the Rules’’, provides by sub-r. (1), in so far as is material, 
that any candidate aggrieved by a decision of the Returning Officer accepting 
or rejecting a nomination paper, may present an appeal therefrom to the Dis- 
trict Judge of the District in which the area of the Zilla Parishad is situate, 
within a period of three days from the date on which the names of the candi- 
dates, whosé nomination papers are accepted by the Returning Officer, are 
published. Now in view of the provisions contained in s. 14(2) of the Act and 
in r. 20 of the Rules, there can be no doubt that an appeal against the decision 
of the Returning Officer accepting or rejecting a nomination paper lies to the 
District Judge as a persona designata and the appeal does not lie to the Dis- 
trict Court as such. Since the appeal lies to the District Judge and not to 
the District Court, Mr. D. B. Deshpande who did not hold the office of the 
District Judge, Thana, could not have accepted the appeal filed by the petitioner. 
The appeal, therefore, was not properly presented. 

It was however no fault of the petitioner that the appeal was not presented 
to Mr. N. D. Kamat who was posted as the District Judge of Thana. Mr. Kamat 
was posted as the District & Sessions Judge of Thana by a notification dated 
March 30, 1967, which is published in the Maharashtra Government Gazette 
Part I ‘A’ dated April 6, 1967. That notification says: ‘‘Mr. N. D. Kamat, 
Registrar, High Court, Appellate Side, Bombay, is appointed as District & 
Sessions Judge, Thana, vice Mr. G. N. Patankar being transferred.’’ Mr. Patan- 
kar was holding the office of a Joint District Judge at Thana and he handed over 
the charge of his post on April 29, 1967. Mr. Deshpande, the Assistant Judge, 
took over the charge of the District Court but was not appointed to act or 
officiate as a District Judge or as a Joint District Judge. Though Mr. Kamat’s 
appointment as the District & Sessions Judge of Thana was made on March 80, 
1967, he continued to function as the Registrar of the High Court till May 10, 
1967. - On that day he handed over the charge of the Registrar’s office to Mr. 
P. S. Malvankar who until then was working as an Additional Registrar. 
Mr. Kamat took charge of the office of the District & Sessions Judge, Thana, 
on May 12, and it was on that day that he could take cognizance of the appeal 
in his capacity as a District Judge of Thana. By reason of the fact that Mr. 
Patankar handed over the charge of the office of the Joint District & Sessions 
Judge, Thana on April 29, 1967, and by reason further of the fact that Mr. 
Kamat who was posted to that office did not take charge of that office till May 
12, 1967, the petitioner could not have presented his appeal to the District 
Judge of Thana within the period of limitation prescribed by r. 20. 

The learned District Judge has held that the appeal filed by the petitioner 
was not competent because it was not properly presented and his judgment 
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would show that he has referred to the merits of the matter only incidentally. 
As in substance, the learned Judge has not considered the appeal on merits, 
the order passed by the Returning Officer cannot be said to have merged with 
the order passed in appeal and therefore, we can treat this petition as one 
against the order passed by the Returning Officer rejecting the nomination 
paper filed by the petitioner. It is urged by Mr. Adhia, who appears on be- 
half of respondent No. 2, that in that view the petition would be open to the 
objection that the petitioner has not exhausted an adequate alternative remedy 
which was open to him. Now it is true that there are limitations on the 
power of the High Court to issue writs, some historical, some statutory and 
some self-imposed. The limitation that the High Court will not ordinarily 
issue a writ in favour of a person who has an adequate alternative remedy is 
a self-imposed limitation, its reason being that the remedy by way of a writ 
is an extra-ordinary remedy. The normal rule, however, can be relaxed in 
appropriate cases and the matter before us is one such case. The petitioner 
had an adequate remedy by way of an appeal to the District Judge but for 
reasons beyond his control he could not file the appeal within the period 
of limitation. It is not as if he permitted his remedy to become time-bafred, 
for he presented his appeal within limitation but there was no designated autho- 
rity to accept it. Mr. Kamat, who was posted as a District Judge, Thana, 
took charge of his office after the short period of three days’ limitation had run 
out and while the period was running, no one was in charge of the post of 
the District Judge. In the interests of justice, therefore, we must entertain 
this petition as one against the order of the Returning Officer and see if there 
is an error of law apparent on the face of the order passed by him. 

A question of some importance which falls for consideration in this petition 
is whether the Returning Officer was justified in rejecting the nomination of 
the petitioner on the ground that he holds an office of profit under or in the 
gift of the Government. Section 16 of the Act which deals with disqualifica- 
tions of Councillors provides by sub-s. (7), el. (2) that subject to the provi- 
sions of sub-s. (2), (which in this case is not material), a person shall be dis- 
qualified for being chosen as, and for being, a Councillor “if he holds any 
office of profit under a Panchayat or Zilla Parishad or under or in the gift 
cf the Government.’’ We are concerned in this case to determine whether the 
petitioner holds an office of profit under the Government or in the gift of 
the Government. Now the petitioner is the Head Master of a Secondary 
School called ‘‘Sharada Bhavan’’ which receives Grant-in-Aid from the Gov- 
ernment of Maharashtra and the argument that the petitioner is disqualified 
from becoming a Councillor is founded on the basis that at least a part of 
the petitioner’s salary, if not the whole of it, must be held as coming out of 
the grant paid to the school by the Government and therefore, the petitioner 
holds an office of profit under or in the gift of the Government. 

That the petitioner holds an office of profit cannot be disputed, because as 
held by a Division Bench of this Court in Deorao v. Keshav’ an “‘office of 
profit’? means an office capable of yielding a profit or from which a person 
might reasonably be expected to make a profit. What s. 16(J)(h) of 
the Act, however, requires is that the office of profit must be held under the 
Government or it must be in the gift of the Government. For a proper deci- 
sion of the question whether the petitioner holds an office under or in the gift 
of the Government, it is necessary to look at the provisions contained in what is 
known as the ‘‘Secondary Schools Code’’, (hereinafter called ‘‘the Code’’) 
which is issued by the Government of Maharashtra through its Education and 
Social Welfare Department. 

Rule 1 of the Code says that Secondary Schools may be recognised by the 
Department, by which is meant the Department of Education or the Depart- 
ment of Technical Education in the State of Maharashtra, provided the schools 
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conform to the rules set forth in the Code. Rule 86 provides that recognised 
schools are eligible for four kinds of grants which may be paid at the discere- 
tion of the sanctioning authority subject to the availability of funds. One of 
such four grants is called the ‘‘Maintenance grant”. Rule 87 says that sub- 
ject to funds being available, Secondary Schools of a certain class would be 
eligible for maintenance grants on their total admitted expenditure of pre- 
ceding year at 45 per cent. of the admissible expenditure in urban areas and 
at 50 per cent. of the admissible expenditure in rural areas. Rule 93 provides 
that normally the grant paid in any year is based on the actual expenditure 
ineurred during the previous year and admitted for purposes of grant. 

Rule 67 of the Code which deals with the selection or appointment of the 
staff. of the Secondary Schools says that appointments of teaching and non- 
teaching staff in the school shall be made by the School Committee in consul- 
tation with the Head of the School concerned. Rule 61 which deals with the 
appointment and duties of Headmasters and Headmistresses says that the 
Management of a school shall give careful consideration to the question of fill- 
ing, up the post of Head of a school and shall appoint a well qualified and 
competent person from amongst those available, including those already em- 
ployed in the schools run by the same Management, for appointment as the 
Head. Under this rule seniority is required to be given due consideration in 
the appointment of the Head and in case the management intends to deviate 
from the procedure suggested in the rule, the reasons for the same are re- 
quired to be communicated to the Director of Education and his previous per- 
mission is required to be obtained. 

Rule 72 of the Code says that if an employee of a school commits a breach 
of any of the service condition rules, the school authorities will hold an en- 
quiry and if the breach is proved, the school authorities will be free to warn 
the employee or to withhold his promotion or increment for a period not ex- 
ceeding a year. Rule 75 says that the discretion to refuse or revoke leave to 
a member of the staff vests in the Head of the School, the School Committee 
or the Management as the case may be. Rule 77.1 which deals with termina- 
‘tion of employment says that the service of a non-permanent employee may be 
terminated by the Management at any time without assigning any reason after 
‘giving one calendar month’s notice or by -paying one month’s salary in lieu of 
notice. The rest of this rule is not material. Rule 77.2 says that the services 
of a permanent employee may be terminated by the Management without as- 
signing any reason on giving compensation on the basis indicated in the rule. 
It further says that no employee should be removed under the rule without 
the prior approval of the Deputy Director of Education. Rule 77.2.2 says 
that the Management shall immediately inform the Education Officer con- 
cerned of the action regarding the discharge of and payment made to such an 
employee. This rule further says that no employee can be relieved by the 
management without previous payment of the prescribed compensation and 
failure to do so is liable to entail a cut in the grant-in-aid sanctioned for the 
school and such other action against the Management as the Deputy Director 
may consider appropriate. 

These provisions show that the Code constitutes a set of rules to which a 
school must conform if it is to be eligible for receiving the grant, and if on 
any occasion the Management of the school deviates from the rules contained 
in the Code, the Government can secure compliance with the rules by with- 
drawing the Grant-in-aid or by effecting an appropriate cut therein. In short, 
the institution of which the petitioner is the Headmaster is subject in some 
‘measure to the control of the State Government but the petitioner himself is 
certainly not subject to any such control. To secure obedience of the staff to 
the rules is a matter between the school and its staff and the Government does 
not enter into that picture. The rules in the Code do not envisage that if any 
of the rules is infringed by any member of the staff of a school, the Govern- 
ment could ask the defaulting person to remedy the breach. 


780 THE BOMBAY LAW REPORTER. - [VoL. LXIX. 


It is also clear from the rules that though the salary payable to the teachers 
and certain other members of the staff is taken into account for fixing the 
maintenance grant payable to the school, the grant which is eventually sanc- 
tioned is not earmarked either wholly or partly for the payment of the salary 
of the staff. In fact, it is difficult to say that any particular portion of the 
grant sanctioned by the Government to a school goes towards the payment of 
the salary of the staff. Further, the Government has no right to appoint the 
members of the staff, including the Headmaster, of the school nor does it have 
the power to terminate their services. It has also no power to hold discipli- 
nary proceedings against a defaulting member of the staff of a school. Lastly, 
the funetions which the petitioner performs in the discharge of his duties as 
a teacher and a Headmaster are not performed for and on behalf of the Gov- 
ernment and the Government does not exercise any control over the perform- 
ance of those functions. In our opinion, therefore, the office of the Head- 
master which the petitioner holds, though an office of profit, is not an office of 
profit under the Government. f 

The learned counsel for respondent No. 2 relies very strongly on two rules 
in the Code as militating against this conclusion. Rule 77.6 on which °the 
counsel relies, says that the expenditure incurred by the Management on pay- 
ment of compensation and salary in lieu of notice period cannot be held admis- 
sible for purposes of grant except in cases where the discharge of the em- 
ployee is at the instance of Government. It is urged that this rule shows 
that an employee of a Secondary School can be discharged at the instance of 
Government and to that extent, at any rate, the office held by the person con- 
cerned can be said to be under the Government. It is not possible to accept 
this submission, because what is contemplated by Rule 77.6, when it speaks of 
the discharge of an employee at the instance of the Government, is that the 
Government can issue instructions to a Secondary School for the discharge of 
an employee if any of the rules in the Code is infringed by the employee. In 
fact, if the discharge of an employee can at the highest be at the instance of 
Government, the rule emphasises that the Government can merely instruct the 
school concerned to discharge an employee but it cannot itself discharge him. 
The other rule on which Mr. Adhia relies is r. 87.4 which says that the pay- 
ment of teachers’ salaries (including allowances) will be the first charge on the 
maintenance grants paid to schools. It is urged that the payment of the peti- 
tioner’s salary thus comes out of public funds and therefore, the office held 
by the petitioner is an office of profit under the Government. Now, in the 
first place, r. 87.4 cannot be read in an isolated way, for the other rules to 
which we have drawn attention make it clear that the real concept of the main- 
tenance grant is to reimburse a school partly in regard to the expenses in- 
eurred by it on admissible items. The object of the provision contained in 
r. 87.4 is that it should not happen that the Government gives Grant-in-aid 
to a school in order that it should be in a position to meet its just obligations 
and the grant is utilised by the school for non-essential purposes. A matter of 
outstanding importance in the conduct of a school is the payment of the salary 
of teachers and it is for that reason that r. 87.4 provides that the payment 
of teachers’ salaries shall constitute the first charge on the maintenance grants 
paid to schools. This provision cannot, in our opinion, be construed to mean 
that the Grant-in-aid or any part of it is earmarked for the payment of the 
salaries of teachers. It would be useful in this behalf to draw attention to 
r. 8(3) which says that a school seeking recognition must satisfy the Depart- 
ment that its financial stability is assured. It is only if the financial stability 
of the school] is assured and it is only if the other conditions in r. 3 are satis- 
fied that a Secondary School can be recognised under the Code. It is only if 
the school is recognised that a grant can be given to it. 

At the most, an unpaid teacher in a defaulting school may take steps to en- 
sure that the Government will compel the school to pay him his salary by 
applying the sanction of withdrawal of the grant. Moreover, the grant is sanc- 
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tioned in relation to a stated proportion of the actual expenses incurred on ad- 
missible items in the preceding year and therefore in a large majority of cases 
the salaries of the teachers shall have been paid before the grant is received 
for the particular year. Rule 87.4 therefore is in the nature of a precon- 
dition to the continuance of the grant, the condition being that the grant must 
not be expended for other purposes if the salaries of the teachers remain un- 
paid. If the salaries remain unpaid (and such cases would be few, for then 
the Government will not accord recognition to the school for the purposes of 
the grant), the grant is required to be utilised first for the payment of the 
teachers’ salaries. Even there it must be borne in mind that the grant repre- 
sents but a proportion of admissible expenditure incurred by the school and 
therefore the grant may, in conceivable cases, be inadequate to meet the full 
payment of salarics due to teachers. That emphasises that the salary of’ the 
petitioner does not truly come out of publie funds. Normally, the salaries are 
paid by the schools in due course and a provision like the one contained in 
r. 87.4 which is designed to meet an exceptional class of cases cannot alter 
that basic fact. 

. Mengde who appears on behalf of the petitioner has drawn our attention 
to two decisions of the Supreme Court to which reference must be made. In 
Abdul Shakur v. Rikhab Chand,2 the election of the appellant to the State 
Legislature of Ajmer was called in question on the ground that he held an 
‘office of profit under the Government of India’’ within the meaning of 
art. 102(7)(a) of the Constitution. The appellant was the Manager of a 
school called ‘‘Madarsa Durgah Khwaja Sahib Akbari”, and drew a salary or 
an honorarium of Rs. 100 per month. The school was run by the ‘‘Durgah 
Committee’’ which was subject 10 the control of the Government of India in 
a variety of ways specified in an Act called Durgah Khwaja Sahib Act, 1955. 
Under the Act, the Government of India had the right to appoint the Com- 
mittee, to supersede it and to appoint an Administrator who was to be the ex- 
officio secretary of the committee. The appellant was appointed as the Manager 
of the school by the Administrator and the argument was that by reason of the 
stringent control which the Government of India was entitled to exercise over 
the administration of the school, the office held by the appellant was one 
“under the Government of India”. In repelling this argument, the Supreme 
Court says (p. 55): 

“ ..Merely because the committee or the members of the committee are removable 
by the Government of India or the committee can make bye-laws prescribing the duties 
and powers of its employees cannot in our opinion convert the servants of the committee 
into holders of office of profit under the Government of India. The appellant is neither 
appointed by the Government of India nor is removable by the Government of India 
nor is he paid out of the revenues of India. The power of the Government to appoint 
a person to an office of profit or to continue him in that office or revoke his appointment. 
at their discretion and payment from out of Government revenues are important factors 
in determining whether that person is holding an office of profit under the Government 
though payment from a source other than Government revenue is not always a deci- 
sive factor. But the appointment of the appellant does not come within this test.” 
Applying the ratio of this decision to the case in hand, the fact that the school 
of which the petitioner is the Headmaster is subject to the control of the State 
Government in some matters, would not justify the conclusion that the peti- 
tioner holds an office under the Government. 


In Gobinda Basu v. Sankari Prasad? the appellant was a partner of a firm 
of auditors which acted as the Auditor for Government Corporations like the 
Life Insurance Corporation of India, the Durgapur Projects Limited and the 
Hindustan Steel Limited. He was also a Director of the West Bengal Finan- 
cial Corporation, having been appointed by the State Government of West 
Bengal. This appointment carried the right to receive fees or remuneration as 
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Director of the Corporation. It was held (p. 259): 

“...the appellant as the holder of an office of profit in the two Government Com- 
panies, the Durgapur Projects Ltd. and the Hindustan Steel Ltd., is really under the 
Government of India; he is appointed by the Government of India, he is removable from 
office by the Government of India; he performs functions for two Government companies 
under the control of the Comptroller and Auditor-General who himself is appointed by 
the President and whose administrative powers may be controlled by rules made by the 
President.” 
and therefore, the appellant held an office of profit under the Government of 
India, within "the meaning of art. 102(J)(a@) of the Constitution. In the case 
before us, the State Government has no right to appoint the petitioner, or to 
continue him in that post or to remove him and in addition the salary of the 
petitioner does not come out of public funds, though of course, as observed by 
the Supreme Court in Abdul Shakur’s case payment of salary from a source 
other than Government revenue is not always a decisive factor. 

It is urged by Mr. Adhia that assuming that the petitioner does not hold an 
office of profit under the Government, he would still be holding an office of 
profit ‘‘in the gift of the Government. ” In our opinion, this argument is weaker 
still. The office of the Headmaster which the petitioner holds cannot by any 
stretch of language be said to be in the gift of the Government. The Oxford 
English Dictionary, 1961 edn., vol. IV, says at p. 156, middle column, that the 
phrase ‘‘in a person’s gift’’ means “the power or right of giving.” Murray’s 
Dictionary, vol. IV, p. 156, middle column, gives the same meaning of the 
phrase ‘‘in a person’s gift.’’ As we have pointed out earlier, the Government 
has no right to appoint the petitioner, it has in fact not appointed him and it 
has no right to continue him in the post of a teacher or a Headmaster. The 
salary of the petitioner does not also come out of Government revenues. 
It is, therefore, not possible to hold that the petitioner holds an office which is 
in the gift of the Government. 

For these reasons, we set aside the orders passed by the learned District 
Judge and the Returning Officer and hold that the petitioner’ s nomination 
paper was wrongly rejected by the latter. The petition is accordingly allow- 
ed and the rule made absolute. Respondent No. 2 will pay the costs of this 
petition to the petitioner. There will be no order as to costs of respondents 
Nos. 1 and 6, as the learned Advocate General who appears on their behalf 
stated that respondent No. 1 (the Returning Officer) submitted to the orders 
of the Court while respondent No. 6 (the State of Maharashtra) did not main- 
tain the position that the petitioner holds an office of profit under or in the 
gift of the Government. 


ORIGINAL CIVIL. 


Before Mr. Justice Tarkunde. 


THE UNION BANK OF INDIA LTD. v. M. PACHAPPA.* 
Sea Customs Act (VII of 1878), Secs. 167(8), 182, 9(c)—Order of confiscation passed 
without giving notice and hearing to person whose interest likely to be affected by 
such order—Legality of order. 


An order of confiscation under the Sea Customs Act, 1878, cannot be lawfully 
made without giving a proper hearing to all persons who are likely to be adversely 
affected by such order. 

Collector of Customs v. C. C. Syndicate,’ distinguished. 

Shewpujanrat Indrasanrait Lid. v. The Collector of Customs" Tuljansa Janar- 
dhansa v. Comr., I. T and Kedar Nath v. State of Bihar‘ referred ta. 


*Deoided, March 29, 1965. O.C.J0, Mis- 2 piaca] 8.0.R. 821, 
cellaneous Petition No. 153 of 1963. 3 (1950) 52 Bom, L.R. 421, 
1 [1964] A.I.R. Cal. 225. 4 [1962] A.I.R. 8.C, 955. 
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Tam facts appear in the judgment. 


8. J. Sorabj+, for the petitioners. 
Y. B. Rege, with A. H. Kirtikar, for the respondents. 


TARKUNDE J. This petition has been filed by the Union Bank of India 
Limited for a writ or direction under art. 226 of the Constitution to quash 
and set aside an order of confiscation passed by respondent No. 1, the Addi- 
tional Collector of Customs, Bombay, under s. 167(8) of the Sea Customs Act, 
1878, in respect of property which had been pledged with the petitioner Bank. 

The facts leading to the order of confiscation are not in dispute. On April 
16, 1962, one Hansraj Chopra, the sole proprietor of Paramount Steel Indus- 
tries, Varanasi, applied to a Caleutta branch of the petitioner Bank for open- 
ing an Irrevocable Letter of Credit in favour of a certain Japanese party, 
and agreed that the shipping documents and the goods imported under his im- 
port licence shall remain pledged with the petitioner Bank as security for 
amounts advanced in the transaction. An Irrevocable Letter of Credit was 
aceardingly opened in favour of the Japanese party through a Japanese 
agent of the petitioner Bank, against an import licence in favour of the said 
Paramount Steel Industries dated February 2, 1962. The import licence was 
in respect of stainless steel sheets. The imported goods arrived in India in 
two consignments. When the shipping documents of the first consignment 
were received by the petitioner Bank through their agent in Japan, the said 
Hansraj Chopra of Paramount Steel Industries paid the bill of the petitioner 
Bank in respect of that consignment and took delivery of the shipping docu- 
ments. It appears that the goods of the first consignment were cleared under 
the said shipping documents and no objection was taken by the Customs autho- 
rities at the time of the clearance of those goods. Shipping documents of the 
second and final consignment of the stainless steel sheets were received by the 
petitioner Bank on July 9, 1962. In accordance with the terms of the Letter 
of Credit, the petitioner Bank remitted the price of the goods, which amounted 
in Indian currency to Rs. 26,780 and odd, to their Japanese agent. However, 
the said Hansraj Chopra, proprietor of Paramount Steel Industries, did not 
pay this amount to the petitioner Bank, but requested the latter to arrange 
clearance of the goods in Bombay and store the goods in the Bank’s godown. 
Towards the end of August 1962 the ship which carried the second instal- 
ment of the imported goods arrived in Bombay. On August 30, 1962, a firm 
of clearing agents acting on behalf of the petitioner Bank submitted a bill of 
entry in respect of the goods to the Customs authorities in Bombay. The im- 
porter’s name mentioned in the Bill of Entry was ‘‘the Union Bank of India 
Ltd., Fort, Bombay-1 A/e. Paramount Steel Industries, Varanasi’’. The 
Clearing Agents, however, were unable to clear the goods. They were inform- 
ed that the Customs’ copy of the said licence, together with some other 
papers, had been taken into possession by an officer of the Special Investigation 
Branch, Customs. 

Thereafter a summons dated September 10, 1962, under s. 171A of the Sea 
Customs Act, 1878, was served on the petitioner Bank. By the summons the 
Bank was called upon to produce certain documents in connection with the 
importation of the two consignments of stainless steel. On or about September 
17, 1962, the Bank supplied to the Customs authorities all the requisite docu- 
ments along with a covering letter. On October 23, 1962, the Bank wrote to 
the Assistant Collector of Customs requesting him for the immediate release 
of the consignment as the goods were incurring heavy demurrage in the docks. 
In this letter the Bank pointed out that the import licence in question had 
been duly published in the Weekly Bulletin of Industrial Licences issued by 
the Government of India in the Ministry of Commerce and Industry and that 
the signature of the issuing officer on that licence tallied with the signatures 
of the same officer on other licences issued to the customers of the Bank. No 
reply to this letter was sent by the Customs authorities. 
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In the meantime, the Customs authorities had sent on October 3, 1962, a show 
cause memorandum to the Paramount Steel Industries, Varanasi, calling upon 
the latter to show cause why penal action should not be taken against them 
under s. 167(8) of the Sea Customs Act, 1878, read with s. 3(2) of the Imports 
and Exports (Control) Act, 1947. It was stated in the memorandum that the 
Customs IIouse had received information to the effect that the said import 
licence of the Paramount Steel Industries authorising the import of stainless 
steel sheets was a forged licence. No intimation of this memorandum was 
given to the petitioner Bank. The registered letter in which the memorandum 
was sent to the Paramount Steel Industries, Varanasi, was returned through 
the Post with the remark ‘‘addressee unknown’’. Then on November 22, 1962, 
an intimation of the said show cause memorandum was published in the 
“Northern India Patrika’’, which is said to be a local paper having circulation 
in the town of Varanasi. Again, no intimation of this Public Notice was 
given to the petitioner Bank. Then on December 26, 1962, the Additional 
Collector of Customs (respondent No. 1) passed the impugned order confiscat- 
ing the stainless steel sheets of the second consignment under s. 167(8) of the 
Sea Customs Act, 1878, and further ordered that there shall be no option 
under s. 183 of the said Act to pay a fine in lieu of confiscation. A month 
after this order was passed, a copy thereof was sent to the petitioner Bank. 

On these facts the petitioner Bank has challenged the validity of the said 
order of confiscation, the main ground of the challenge being that the order 
was passed in violation of the rules of natural justice, in that the order was 
passed behind its back and without giving it any hearing. 

Respondent No. 1, the Additional Collector of Customs, stated in his affidavit 
in reply that on or about July 24, 1962, the Bombay Customs House had receiv- 
ed information that the said import licence of Messrs. Paramount Steel Indus- 
tries, Varanasi, was ‘‘fraudulently obtained’’. Respondent No. 1 added that 
an inquiry was thereafter made with the office of the Iron and Steel Controller, 
New Delhi, and a reply was received from that office that no import licence for 
stainless steel had been issued to Messrs. Paramount Steel Industries, Varanasi. 
Respondent No. 1 further stated that no show cause notice of the confiscation 
proceedings under s, 167(8) of the Sea Customs Act, 1878, was sent to the 
Bank because the Bank was not the owner of the imported goods. 

It is now well settled that a Customs Officer, who passes an order of penalty 
er confiscation under s. 167(8) of the Sea Customs Act, 1878, discharges a 
quasi-judicial, and not merely an executive or administrative, function. 
(Shewpujanrai Indrasanrai Ltd. v. The Collector of Customs). In discharg- 
ing this quasi-judicial function the officer concerned is bound to follow the 
principles of natural justice. A general statement of what those principles 
are was made by the Supreme Court in Unton of India v. T. R. Varma?. Their 
Jordships said (p. 507): 

«, Stating it broadly and without intending it to be exhaustive, it may be observed 
that rules of natural justice require that a party should have the opportunity of adduc- 
ing all relevant evidence on which he relies, that the evidence of the opponent should 
be taken in his presence, and that he should be given the opportunity of cross-examin- 
ing the witnesses examined by that party, and that no materials should be relied on 
against him without his being given an opportunity of explaining them. If these rules 
are satisfied, the enquiry is not open to attack on the ground that the procedure laid 
down in the Evidence Act for taking evidence wag not strictly followed.” 

It was held by a Division Bench of this Court in Pukhraj v. D. R. Kohli, that 
the principles of natural justice as broadly stated by the Supreme Court 
apply to a case under s. 167(8) of the Sea Customs Act, 1878. In another 
ease, Valimahomed v. C. T. A. Pillai,4 it was held by a single Judge that in 
proceedings under s. 167(8) of the Sea Customs Act, 1878, the rules of natural 
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justice require that an opportunity should be furnished to a person of cross- 
examining those who have made statements which are to be used against him. 
- In the present case, respondent No. 1 was well aware, before he passed the 
impugned order of confiscation, that the petitioner Bank was the pledgee of the 
imported goods and that it had an outstanding claim of more than Rs. 26,780 
against the goods. Information about the Bank’s claim had been conveyed to 
respondent No. 1 by letters dated September 17, 1962 and October 23, 1962, 
prior to the impugned order dated December 26, 1962. He was also aware 
that in the bill of entry which had been filed by the Clearing Agents 
in respect of the said goods, the petitioner Bank was mentioned as the 
importer ‘‘on account—Messrs Paramount Steel Industries, Varanasi’, A re- 
ference may be made in this connection to a Public Notice which had been 
issued by the Ministry of Commerce of the Government of India on July 21, 
1950, and which is published at Appendix 7 in the Handbook on ‘‘Import 
Trade Control’’ of 1961. The Public Notice was issued in order to secure the 
position of banks which issue irrevocable letters of credit in order to finance 
the import of goods. The Public Notice provides that in such cases the bank 
im question is deemed to be “a joint holder’’ of the licence to the extent of 
the goods covered by the credit. As a result of this provision a bank which 
has opened an irrevocable letter of credit is in a position to clear the goods 
through the Customs if the licence holder does not honour the bills drawn 
against the letter of credit. It is clear that the order of confiscation passed by 
respondent No. 1 in the present case deprived the petitioner Bank of its right 
to clear the goods from the Customs and to realise its dues by selling them. 
The grievance of the petitioner Bank that the order of confiscation was 
passed without observing the rules of natural justice is not merely a formal 
grievance. It was quite possible that if the Bank were given a proper hearing 
respondent No. 1 might not have passed an order to confiscate the goods with- 
out any option of paying a fine. The finding of respondent No. 1 that the 
import licence in favour of Messrs. Paramount Steel Industries had been fraudu- 
lently obtained or was a forged licence is merely based on a certain letter 
which he received from the office of the Iron and Steel Controller, New Delhi, 
Tf a proper inquiry were held in the presence of the Bank, the statements con- 
tained in the said letter could not have been relied upon without giving an 
opportunity to the Bank to cross-examine the writer of the letter. Secondly, 
it is not clear from the affidavit filed by respondent No. 1 whether the import 
licence, according to the information received by him, was a licence fraudu- 
lently obtained by Messrs. Paramount Steel Industries or was a forged docu- 
ment. In para. 18 of his affidavit respondent No. 1 has stated that the letter 
which he received from the office of the Iron and Steel Controller, New Delhi 
‘was quite sufficient evidence to hold that the said licence was a fraudulent 
or a forged one.” Respondent No. 1 has obviously assumed that he was en- 
titled to pass an order of confiscation irrespective of whether the licence was 
à forged one or had been obtained by a fraudulent misrepresentation. The 
Bank would have been able to show respondent No. 1 that this assumption was 
incorrect. It was held by the Supreme Court in Hast India Commrl. Co. v. 
Collector of Customs® that where an import licence is obtained by misrepre- 
sentation, it cannot be held that the licence did not exist at all, and the goods 
- imported under that licence cannot be held to have been imported in contraven- 
tion of the order issued under s. 3 of the Imports and Exports (Control) Act, 
1947, so as to bring the case within s. 167(8) of the Sea Customs Act, 1878. 
In S the judgment of the majority in that case Subba Rao J. observed 
(p. 1907): 
“Nor is there any legal basis for the contention that licence obtained by misre- 
presentation makes the licence non est, with the result that the goods should' be deemed 
to'have been imported without licence in contravention of the order issued under Sec. 3 


5 [1962] A.I.R. S.C, 1893. 
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of the Act so as to bring the cage within clause (8) of S. 167 of the Sea Customs Act. 
Assuming that the principlea of law of contract apply to the issue of a licence under 
the Act, a licence obtained’ by fraud is only voidable; it is good till avoided in the 
manner prescribed by law.” 

Thirdly, even supposing that respondent No. 1 had found, after taking evi- 
dence in the presence of the petitioner Bank that the import licence of Messrs. 
Paramount Steel Industries was a forged licence, the Bank might still have 
been able to persuade respondent No. 1 to hold that the proper order to pass in 
this case was to give Messrs. Paramount Steel Industries the option of paying 
a fine, and to fix the amount of fine at a figure which might enable the Bank 
to recover its dues either wholly or in part. It is thus clear that the violation 
of the rules of natural justice in the present case has caused serious prejudice 
to the Bank. 

According to respondent No. 1, the only reason why no show cause notice 
was served on the Bank and why no hearing was given to it was that the 
Bank was merely the pledgee, and not the owner, of the imported goods. Sec- 
tion 182 of the Sea Customs Act, 1878, deals with ‘‘Adjudication of confis- 
cations and penalties’. But it is silent with regard to the parties who*are 
to be heard before such adjudication. Section 9(c) of the Act empowers the 
Chief Customs Authority to make rules for carrying out the provisions of 
the Act, and under s. 9(c) rules have been framed in 1957 by the Central 
Board of Revenue in order to provide for the service of notice in proceedings 
relating to adjudication of confiscation of goods and imposition of fine, penalty 
or increased rate of duty under the said Act. Mr. Rege, who appeared on 
behalf of respondent No. 1, drew my attention to these rules and pointed out 
that they provide for a notice being served on ‘‘the owner or other person 
concerned in an offence.” Mr. Rege argued that the petitioner Bank was not 
concerned with the offence defined in s. 167(8) of the Act and that it was also 
not the owner of the imported goods. In this connection, Mr. Rege drew my 
attention to the decision of a Single Judge of the Andhra Pradesh High Court 
in Md. Sultan v. Firm Rampratap Kannyalal,® in which the learned Judge held 
that a pledge creates in the pledgee an estate which is distinguishable from the 
ownership of the goods. This is because a pledgee has a right of possession and 
a limited right of disposition over the goods pledged, but has no right of en- 
joyment, unlike the owner who has the rights of possession, enjoyment and dis- 
position. It was, therefore, urged by Mr. Rege that the rules framed by the 
Central Board of Revenue under s. 9(c) of the Act do not contemplate the 
service of notice on the pledgee of the goods in proceedings relating to their 
confiscation. 

The answer to Mr. Rege’s argument is that neither the terms of s. 182 of 
the Sea Customs Act, 1878, nor the aforesaid rules framed under s. 9(c) of 
the Act prevent a Customs Officer from issuing a notice and giving a proper 
hearing to a person whose interests are likely to be adversely affected by an 
order of confiscation. It was held by the Supreme Court in Shewpujanrai 
Indrasanrai Lid. v. The Collector of Customs, to which I have already refer- 
ted in another connection, that an order of confiscation mnder s. 167(8) of the 
Sea Customs Act, 1878, operates as an order in rem. It has the effect of ex- 
tinguishing all the property rights in the goods in question and vesting the 
goods in the Government. It must follow that an order of confiscation cannot 
be lawfully made without giving a proper hearing to all persons whose titles 
are liable to be extinguished by the proposed order. In the absence of any 
express provision to the contrary, it is to be assumed that hearing must be 
given to all persons who are likely to be adverscly affected by the order of 
confiscation. In Maxwell, 11th edn., it has been observed (p. 358) : 

“In giving judicial powers to affect prejudicially the rights of persons or property, 
a statute is understood as silently implying, when it does not expressly provide, the 
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condition or qualification that the power is to be exercised in accordance with the 
fundamental rules of judicial procedure, such, for instance, as that which requires | 
that, before its exercise, the person sought to be prejudicially affected shall have an 
opportunity of defending himself.” 

Remarks to the same effect are found in Tuljansa Janardhansa v. Comr., I. T.T 
It was: argued by the Attorney General in that case that s. 30 of the Income- 
tax Act, 1922, does not require the Appellate Assistant Commissioner to serve 
notices on all persons who were likely to be affected by his order. In repelling 
this argument Chagla C.J., who delivered the judgment of the Division Bench, 
observed (p. 428): 

“,..Section 30 confers the power upon the Appellate Assistant Commissioner to 
hear and decide appeals from an order made by the Income-tax Officer, When an 
authority upon whom judicial functions are conferred has to decide or hear a case or 
an appeal, he can only do so provided he has heard all parties which are likely to be 
affected by the order which he is going to make, It is a fundamental principle of 
natural justice that no Judge or no person upon whom judicial powers are conferred 
can come to a judicial or a quasi-judicial decision without hearing all parties who are 
to Pe affected by his decision, and we must always assume that the Legislature who has 
knowledge of judicial principles and rules of natural justice impliedly, if not expressly, 
incorporate these rules whenever they confer judicial functions upon a person or an 
authority. If these rules of natural justice are to be excluded, then we must find in 
the statute an express provision to that effect. Therefore, when we find in s. 30 
that the Appellate Assistant Commissioner had to hear an appeal from the decision of 
the Income-tax Officer and to decide that appeal, we must hold that that decision had 
to be in conformity with the rules of natural justice, and if a decision was arrived at 
by the Appellate Assistant Commissioner in contravention of the rules of natural 
justice, it was not a decision at all in law.” 

There is also another reason why I must interpret the terms of s. 182 of the 
Sea Customs Act, 1878, and the aforesaid rules under s. 9(c) of the Act so 
as not to exclude the observance by the adjudicating authority of the rules of 
natural justice. The reason is that if I were to hold to the contrary, the said 
provisions are liable to be struck down as being violative of the fundamental 
right guaranteed by art. 19(/)(f) of the Constitution. In Kedar Nath v. State 
of Bihar® the Supreme Court were concerned with the proper interpretation 
to be placed on s. 124A of the Indian Penal Code. Their Lordships held it to 
be well settled that if certain provisions of law construed in one way would 
make them consistent with the Constitution, and another interpretation would 
render them unconstitutional, the Court would lean in favour of the former 
‘construction. 

For all these reasons I am of the view that it was incumbent on respondent 
No. 1 to give a proper hearing to the petitioner Bank before passing the 
impugned order of confiscation. 

In justification of the impugned order Mr. Rege relied on a decision of a 
Division Bench of the Calcutta High Court in Collector of Customs v. O. O. 
Syndicate.2 The petitioners in that case had agreed to purchase cycle chains 
of a certain measurement from two firms and the two firms had placed orders 
for those goods with the agents of a Japanese firm. When the goods arrived 
in India it was found that the cycle chains were of a different measurement 
and that their import without a licence was prohibited. The petitioners in 
that case had advanced amounts for the purchase of the goods. Notices to 
show cause why penal action under s. 167(8) of the Sea Customs Act, 1878, 
should not be taken were issued against the two firms and against the said 
petitioners. In reply to the notice received by them the petitioners took up 
the position that they had undertaken to purchase the goods ‘‘subsequent to 
their clearance out of the Customs control’’ and that the goods agreed to be pur- 
chased by them were of a different measurement ihan the goods which were 
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actually received. The officer concerned passed an order confiscating the goods 
“on the ground that all the said goods were unclaimed and all the parties con- 
cerned disclaim ownership.’’ Later the said petitioners challenged the legality 
. of the order of confiscation on the ground that they were the owners of the 
goods. The Court held in the circumstances that the petitioners were not en- 
titled to a show cause notice before the order of confiscation was passed. 

It will be noticed that the circumstances in which the Court came to that 
conclusion were very different from the circumstances of the present case. In 
the first place, in response to the notice which had been earlier issued on the 
petitioners in that case asking them to show cause why penal action under 
s. 167(8) should not be taken, the said petitioners had adopted the position 
that they had no title to the goods at all, including the title as pledgees. Second- 
ly, it has been expressly noted in the judgment in that caso that when notices 
of confiscation proceedings were issued against the two firms which had im- 
ported the goods, copies of those notices were served on the said petitioners. 
The Court observed that if the said petitioners had any bona fide intention of 
resisting those proceedings or showing cause against those proceedings, they 
could have very well done so. It is not possible to deduce from that decision 
a general rule, as desired by Mr. Rege, that a pledgee is not entitled to a hear- 
ing in confiscation proceedings even when the adjudication authority is aware 
of the pledgee’s claims before he passes an order of confiscation. 

I must accordingly hold that the impugned order of confiscation was passed 
in contravention of the principles of natural justice and that the order must, 
therefore, be set aside. The rule is made absolute in terms of prayer (a) of 
the petition. The respondent will pay the costs of the petitioner Bank as taxed. 
Mr. Rege agrees that respondent No. 1 (or his successor in office) will issue a 
show cause notice to the petitioner Bank within two weeks from to-day and 
will complete the hearing of the case with all possible expedition, without pre- 
judice, however, to the respondents’ right to apply for a stay of those proceed- 
ings to the Court of Appeal, if so advised. 


Solicitors for the plaintiff: Gagrat & Co. 
Solicitors for the defendants: P. G. Gokhale. 


CRIMINAL APPELLATE. 


Before Mr. Justice Tarkunde and Mr. Justice Deshpande. 
BHIMASHANKAR SIDDANNAPPA THOBADH 


v. 
THE STATE OF MAHARASHTRA.* 
Indian Penal Code (Act XLV of 1860), Secs. 34, 322, 35, 33, 38, 307, 326—Scope of s. 34— 
One accused acting in excess of common intention of all other accused—Appli- 
cability of s. 34. 


Accused No. 1 who was armed with a stick and accused Nos. 2 and 3 who were 
armed with a knife each, attacked certain persons with whom they were on 
terms of hostility. During the affray accused No. 3 stabbed in the chest a person. 
who had intervened and on his shouting that he was killed, all the accused ran 
away. The wound received by this person would have caused his death if he had 
not been immediately operated upon. The accused were inter alia convicted of an 
offence under s. 307 read with s. 34 of the Indian Penal Code, 1860. On appeal, it 
was found that the common intention of the accused was to cause grievous hurt 
to that person and that accused No. 3 exceeded the intention by inflicting an injury 
which would normally have resulted in the person’s death. The only grievous hurt 
received by that person, however, was the injury caused by accused No. 3. On the 


*Dectded, August 2/3, 1967. Criminal Appeal and sentence passed by N.K Vani, Sessi 
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question whether, in respect of one and the same act of accused No. 3, he could be 
convicted under s. 307 and accused Nos. 2 and 3 under s. 326 read with s. 34:— 

Held, that in the circumstances of the case the knife blow inflicted by accused 
No. 3 in so far as it caused grievous hurt was a part of the joint criminal act of ` 
the three accused and was done with the common intention of causing grievous hurt, 

that in so far as accused No. 3 exceeded that intention and caused an injury 
which was sufficient in the ordinary course of nature to cause death, his act was 
an individual act and could not be regarded as an act committed by him jointly 
with the other accused, and 

that the proper order would be to convict accused No. 8 under s. 307 and accused 
Nos. 1 and 2 under s. 326 read with s. 34 of the Indian Penal Code. 

Mehbub Shah v. Emperor? Sultan v. The Crown’ and Kripal v. State of U. P?, 
referred to. 

As a combined result of ss. 322 and 35 of the Indian Penal Code it follows that 
where the accused despite their knowledge that grievous hurt was likely to be 
caused, acted in furtherance of their intention to give a beating to their opponents, 

if grievous hurt is actually inflicted by one of the accused acting in further- 
ance of that intention, all the accused would be guilty of an offence under s, 326 
of the Code, 

Section 38 of the Indian Penal Code applies where a criminal act is jointly done 
by several persons and those persons have different intentions or states of 
knowledge in doing the joint act. 


Tre facts are stated in the judgment. 


Rajni Patel, with S. B. Sukthankar, for the appellants-accused. 
8. R. Chitnas, Hony. Assistant Government Pleader, for the State. 


TarKUNDE J. A somewhat intriguing question of law has arisen in this 
appeal. The question relates to the application of s. 34 of the Indian Penal 
Code to a case where one of the offenders acts in excess of the common inten- 
tion of all the offenders. 

The three appellants who have filed this appeal were accused Nos. 1 to 3 in 
a trial conducted by the Sessions Judge of Sholapur. Two charges were fram- 
ed against them. One charge was under ss. 323 and 824 read with s. 34, Indian 
Penal Code, for having caused simple hurt to four persons including wit- 
nesses Yogappa and Shivshankar Bhogade. The other charge was under 
s. 807 read with s. 34, Indian Penal Code, for having attempted the murder 
of witness Sidramappa. The learned trial Judge found the three accused 
guilty of both the charges. For the offence under ss. 323 and 324 read with 
s. 84, Indian Penal Code, he sentenced each of them to rigorous imprisonment 
for one year. For the offence under s. 307 read with s. 34, Indian Penal 
Code, he sentenced accused No. 3 to rigorous imprisonment for eight years 
and accused Nos. 1 and 2 to rigorous imprisonment for five years each. The 
sentences against each of the accused were to run concurrently. 

The material facts which constituted the case of the prosecution are no 
longer in dispute. Accused No. 1 is the father of accused Nos. 2 and 3. They 
were on terms of hostility with three brothers, Vishwanath, Revansidha and 
Shivshankar, belonging to Bhogade family. The accused as well as the Bho- 
gade brothers used to reside in the same locality in Sholapur. At the time of 
the offence Shivshankar Bhogade, his brother-in-law Yogappa and some other 
relations of the Bhogade family were sitting on the Katta (platform) of a 
Maruti temple which was not far from the house of the accused. At that 
time the three accused came running to the Maruti Katta from their house. 
Aceused No. 1 was armed with a stick and accused Nos. 2 and 8 were armed 
with knives. On coming to the Maruti Katta accused No. 1 gave stick blows 
to Shivshankar Bhogade. Yogappa intervened, whereupon accused No. 3 gave 
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a knife blow on Yogappa’s head. Accused No. 2 also rushed at Yogappa and 
gave him knife blows which Yogappa received on his arms. One Shantayya 
, Swami tried to intervene, but he got a knife blow on his finger. Accused 
No. 1 pushed Yogappa from the Katta as a result of which he fell down on 
the ground. Accused No. 1 then gave stick blows on Yogappa’s back. In the 
meantime Sidramappa, Revansidha Bhogade and some others came running to 
the Maruti temple. Revansidha Bhogade caught hold of accused No. 2 and 
asked him what he was doing. Accused No. 1 then gave a stick blow on 
Sidramappa’s head. Accused No. 8 stabbed Sidramappa in the chest. Sid- 
ramappa shouted that he was killed. Revansidha Bhogade left accused No. 2 
and came near Sidramappa. Accused Nos. 1 to 3 then ran away towards their 
house. 

As a result of this attack Shivshankar Bhogade and Yogappa received a 
number of injuries. Each of them was treated as an indoor patient in a hos- 
pital for 11 days after the incident. The injuries received by them did not 
amount to grievous hurt. Sidramappa had an injury across the scalp of the 
head, a superficial incised wound across the right costal area, and a deep pync- 
tured wound on the right side of the chest. The punctured wound in the 
chest had penetrated to a depth of at least 34”. Sidramappa was operated up- 
on soon after the incident. He was an indoor patient in the hospital for a 
period of 25 days. According to the medical evidence led in the case the punc- 
tured wound received by Sidramappa was sufficient to cause death and that 
he would have died if he had not been immediately operated upon. 

The above facts were established by abundant evidence led by the prosecu- 
tion and were not disputed by Mr. Rajani Patel who appeared before us on be- 
half of the aceused. The conviction of the accused under the charge under 
ss. 823 and 324 read with s. 84, Indian Penal Code, was also not challenged 
by Mr. Rajani Patel. His challenge was confined to the conviction of accused 
Nos. 1 and 2 under s. 307 read with s. 34, Indian Penal Code. According to 
Mr. Rajni Patel, accused No. 3 alone should have been convicted for the at- 
tempted murder of Sidramappa. 

In support of his contention Mr. Rajani Patel argued, in the first place, that 
the accused cannot be held to have entertained any common intention of 
causing hurt to Sidramappa. Sidramappa came to the Katta of the Maruti 
temple in the midst of the affray. Mr. Rajani Patel urged that the accused 
may not have known that Sidramappa was likely to come to the Katta and 
intervene in the quarrel. Moreover, accused No. 2 did not participate in the 
assault on Sidramappa as he was held at that time by Revansidha Bhogade. 
Hence, according to Mr. Rajani Patel, in the absence of any common inten- 
tion to cause hurt to Sidramappa, only accused Nos. 1 and 3 should have been 
eonvicted for the injuries individually inflicted by them on Sidramappa. In 
the alternative Mr. Rajani Patel argued that the only common intention which 
can be attributed to the accused in respect of Sidramappa was to give him a 
beating and that the conviction of accused Nos. 1 and 2 under s. 307 read with 
s. 34, Indian Penal Code, was not justified. 

We are of the view that the assault on Sidramappa cannot be considered in 
isolation from the rest of the incident, as Mr. Rajani Patel wants us to do. 
The three accused, armed with a stick and two knives, rushed from their house 
towards the Katta of the Maruti temple where Shivshankar Bhogade, his 
brother-in-law Yogappa and some others were sitting. Their intention ‘was 
obviously to cause injuries to Bhogade brothers and whoever else tried to inter- 
vene. Since accused Nos. 2 and 3 were armed with knives, it is safe to hold 
that the common intention of the three accused was to cause grievous hurt to 
Bhogade brothers and those who came to help them. The attack began with 
stick blows given by accused No. 1 to Shivshankar Bhogade. As soon as 
Yogappa intervened to rescue Shivshankar Bhogade, accused No. 3 gave a 
knife blow on his head and accused No. 2 gave two knife blows which he re- 
ceived on his hands. The subsequent attack on Sidramappa was a part of the 
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same incident. It must follow that the conimon intention of the accused was 
to cause grievous hurt to him also. The fact that accused No. 2 was held by 
Revansidha Bhogade at the time when Sidramappa was attacked cannot mean 
that accused No. 2 was not an active participant in the attack on Sidramappa. . 
The attack on Sidramappa was in pursuance of the common intention of the 
aceused to cause grievous hurt to Bhogade brothers and those who came to 
their help. 

We are, however, inclined to accept Mr. Rajani Patel’s contention that the 
attack on Sidramappa cannot be held to have been made in furtherance of a 
eommon intention to murder him. The knife blow of accused No. 3 which 
caused a deep punctured wound in the chest of Sidramappa was the last act 
in the offence. Evidence shows that as soon as that blow was given, Sidram- 
appa shouted that he was killed and the accused ran away towards their house. 
As the attack did not continue after the above serious injury was inflicted on 
Sidramappa, it would not be proper to hold that the accused had the common 
intention of causing fatal injuries to their victims. As observed by the Privy 
Council in Mahbub Shah v. Emperor, the inference of common intention with. 
in the meaning of the term in s. 34 of the Indian Penal Code ‘‘should never be 
reached unless it is a necessary inference deducible from the circumstances of 
the case.” 

Mr. Rajani Patel argued that the common intention which can be attributed 
to the accused as a necessary inference deducible from their conduct is that 
they intended to give a beating to Bhogade brothers and their supporters, and 
not that they intended to cause them grievous hurt. It appears to us that 
the result of this case would not be materially different even if this argument 
of Mr. Rajani Patel were accepted. Accused Nos. 2 and 3 were armed with 
knives and this fact was known to their father, accused No. 1. Hach of them 
must, therefore, be held to have known that grievous hurt was likely to be 
caused if they acted in furtherance of their common intention, which on the 
argument of Mr. Rajani Patel was to give a beating to their opponents. Sec- 
tion 322 of the Indian Penal Code which defines what is meant by ‘‘volun- 
tarily causing grievous hurt’’ lays down that 


“Whoever voluntarily causes hurt, if the hurt which he intends to cause or knows 
himself to be likely to cause is grievous hurt, and if the hurt which he causes is 
grievous hurt, is said ‘voluntarily to cause grievous hurt.” 

A reference may then be made to s. 35 of the Indian Penal Code which says: 

“Whenever an act, which is criminal only by reason of its being done with a criminal 

knowledge or intention, is done by several persons, each of such persons, who joins in 
the act with such knowledge or intention is liable for the act in the same manner as 
if the act were done by him alone with that knowledge or intention.” 
Tt follows as a combined result of ss. 322 and 35 that if the accused, despite 
their knowledge that grievous hurt was likely to be caused, acted in furtherance 
of their intention to give a beating to their opponents, and if grievous hurt 
was actually inflicted by one of them acting in furtherance of that intention, 
all of them would be guilty of an offence under s. 326, Indian Penal Code. We 
must, however, add that we find that the common intention of the accused in 
this case was to cause grievous hurt to their opponents and not merely to give 
them a beating. This is because the circumstances of the case make it clear 
that the accused intended what they knew was likely to happen. 

Our finding that the common intention of the accused was to cause grievous 
hurt and that it was not their common intention to inffict fatal injuries leads 
to the question of law about the scope of s. 84 of the Indian Penal Code to 
which a reference was made at the commencement of this judgment. On our 
finding, accused Nos. 1 and 2 must be acquitted of the offence under s. 307 
read with s. 34, Indian Penal Code. For the injury inflicted by him on Sidram- 
appa, accused No. 3 is clearly guilty under s. 307. No separate charge was framed 


1 (1945) 47 Bom, L.R. 941, r.o. 
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against accused No. 3 under s. 307 simpliciter. But that does not prevent us 
from convicting accused No. 3 under that section. We find, and this was conceded 
by Mr. Rajani Patel, that no prejudice has been caused to accused No. 3 on 
account of the absence of a separate charge under s. 307 against him. Now, 
the injury which accused No. 8 inflicted on Sidramappa, and which was found 
to have been sufficient in the ordinary course of nature to cause death, was 
the only injury which could be held to have caused grievous hurt to him. In 
respect of one and the same injury inflicted by accused No. 3, can we convxt 
accused No. 3 under s. 307 and accused Nos. 1 and 2 under s. 326 read with s. 349 
Tf the terms of s. 84 are held not to warrant that course, we would be left with 
two alternatives, both of which are unsatisfactory. One alternative is that we 
ean convict the acoused for their individual acts. In that case accused No. 3 
can be convicted under s. 807 and accused No. 1 under s. 323 for the injuries 
eaused to Sidramappa. Accused No. 2 would have to be acquitted altogether 
in respect of the assault on Sidramappa. The other alternative is to convict 
all the accused under s. 326 read with s. 34. In that case accused No. 3 would 
have to be acquitted of the offence under s. 307 which he had undoubtedly 
committed. 

Section 34 lays down: 

“When a criminal act is done by several persons, in furtherance of the common 
intention of all, each of such persons is liable for that act in the same manner as if 
it were done by him alone.” 


Tt has been made clear by s. 33 that the word ‘‘act’’ denotes a single act as well 
as a series of acts. Section 34 thus defines the liability of persons for a crimi- 
nal act or series of acts jointly done by them in furtherance of their common 
intention. Our finding in the present case implies that the intention of accused 
‘No. 3 when he gave the knife blow to Sidramappa exceeded the intention which 
was common to all the accused and also that the act which he did in pursuance 
of his intention was in excess and went beyond the act which he would have 
done if he had acted strictly in furtherance of the intention common of all the 
accused. It follows that accused Nos. 1 and 2 cannot be held liable for the 
act of accused No. 3 in the same manner as if it were done by each of them 
-alone. Can we hold them liable for that part of the act of accused No. 3 which 
corresponded with the common intention of them all? 

The question involved can arise in several other cases. A simple illustration 
may bring out what exactly is in issue. Suppose A and B decide to cause griev- 
„ous hurt to ©. With that intention A catches hold of C so as to enable B to 
stab C with a knife. B exceeds the common intention, stabs C in the heart 
with the intention of causing hig death, and © dies as a result of the injury. 
In this illustration B is clearly guilty of murder under s. 302, Indian Penal 
Code. If A were to be held guilty for his individual act, he can be convicted 
either of assault under s. 352, Indian Penal Code or of causing simple hurt 
under s. 328, Indian Penal Code. It is, however, clear that the offence actually 
committed by A was much more serious. Can he be convicted for causing 
grievous hurt under s. 326 read with s. 34, Indian Penal Code? 

We are of the view that the answer to the above question must be in the 
affirmative. In the above illustration B acted in furtherance of the intention 
which was common to himself and A in so far as he caused grievous hurt to C. 
His individual intention of causing the death of C included, although it ex- 
ceeded, the common intention of himself and B of causing grievous hurt to C. 
Similarly, his act of inflicting a fatal blow on C was in furtherance of the 
common intention, in so far as he thereby caused grievous hurt to CŒ. In other 
words, the offence of murder individually committed by B included an offence 
of causing grievous hurt, and it would be quite legitimate to convict B under 
g. 302 and to convict both A and B under s. 326 read with s. 34. In view of 
B’s conviction under s, 302, however, his conviction under s. 326 read with 
s. 34 would be redundant. It would, therefore, be proper to convict B under 
s. 302 and A under s. 326 read with s. 34. 
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On the facts found by us in the present case, accused No. 3 can be convicted 
under s. 307 for the attempted murder of Sidramappa, and the three accused 
including accused No. 3 can also be convicted under s. 326 read with s. 34 for 
causing grievous hurt to Sidramappa. Since the conviction of accused No. 3 
under s. 326 read with s. 34 is redundant, the proper order would be to convict 
accused No. 3 under s. 307 and accused Nos. 1 and 2 under s. 326 read with 
s. 84, Indian Penal Code. 

Our attention was invited by Mr. Rajni Patel to certain observations found 
in the judgment in Sultan v. The Crown.2 It was held in that case that the 
common intention of the three accused, who had appealed to the High Court, 
was merely to carry away a girl who had been married to one of the accused 
and not to cause injuries to any person. In the affray which resulted, how- 
ever, one of the accused gave a Lathi blow which killed the girl and the other 
two inflicted minor injuries upon the girl’s relatives. Since it was found that 
the accused had no common intention to cause injuries to any person, the High 
Court held the accused responsible for their individual acts, with the result 
thateone of them was convicted under s. 802 and the other two under s. 323, 
Indian Penal Code. In the judgment the following observations were made 
with reference to the effect of s. 34 (p. 445): 

“The liability for a criminal act done by several persons in furtherance of com- 

mon intention ig allotted to each of such persons as if he alone and unaided had done 
that act, In such circumstances each of such persons is guilty of the one offence and 
in my judgment it is not possible to so grade this offence as to hold, say in the case 
of a murderous assault, committed in furtherance of a common intention, that some 
are guilty of murder and others only of causing grievous hurt.” 
In view of the finding of the Court that the accused had no common intention 
to inflict injuries on any person, the above observations were clearly obiter. 
We also find that the observations were made in a very different context. The 
Court was not concerned in that case with a situation in which one of the 
accused had acted in excess of the common intention of all the accused. 

The approach which we have adopted in the present case derives support 
from the decision of the Supreme Court in Kripal v. State of U. PS The deci- 
sion of the Supreme Court in that case was very similar to the decision which 
we propose to give in the present case, although the judgment of the Supreme 
Court does not present at length the reasons in support of their decision. In 
that case the Supreme Court was concerned with appeals filed by three persons 
~—Sheoraj, Kripal and Bhopal. One of the victims of their joint attack was 
the deceased Jiraj. Three injuries were found to have been inflicted on Jiraj 
by the appellants. Sheoraj had given a Lathi blow on the legs of Jiraj, Kripal 
had ‘given a stroke on the ear of Jiraj by means of a spear, and Bhopal had in- 
flicted a fatal injury on Jiraj by means of another spear. It was found that 
only simple hurt was caused to Jiraj by the blows inflicted by Sheoraj and 
Kripal and that only Bhopal had caused the death of Jiraj by inflicting a 
fatal injury on him. The High Court of Uttar Pradesh, from whose decision 
appeals were taken to the Supreme Court, had held that the common intention 
of the three accused was to kill the deceased Jiraj. That view, however, was 
not accepted by the Supreme Court. The Supreme Court observed in this 
connection (p. 711): 

“We are, therefore, unable to uphold the view taken by the High Court that any 
common intention to kill the deceased can be attributed to the three appellants. 
Therefore, the only common intention that can be attributed to all the three appel- 
lants in so far as the assault on Jiraj is concerned is the common intention to beat 
Jiraj... with the weapons in their hands, which were likely to produce grievous in- 
juries. In this view therefore, all the three would be guilty in respect of their assault 
on Jiraj for an offence under section 326 I.P.C. while Bhopal alone would be guilty 
in respect of the offence under section 302 I.P.C. It follows from that that the convic- 
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tion of both Kripal and Sheoraj under section 302, I.P,C. must be set aside but that of 
Bhopal has to be maintained.” 

In the result the Supreme Court upheld the conviction of Bhopal under s. 302, 
Indian Penal Code, set aside the conviction of Kripal and Sheoraj under s. 
302, Indian Penal Code, but convicted them under s. 326, Indian Penal Code. 

In appreciating this decision of the Supreme Court it must be noticed that 
neither Kripal nor Sheoraj had caused any grievous hurt to the deceased Jiraj. 
If they were to be held responsible for their individual acts, they, could not 
have been convicted under s. 326, Indian Penal Code. The only injury which 
caused grievous hurt to Jiraj was the injury which resulted in his death. That 
injury was inflicted by Bhopal, who had clearly acted in excess of the common 
intention of himself and of Sheoraj and Kripal. This means that the act of 
Bhopal for which he was convicted under s. 802, Indian Penal Code, was con- 
sidered as the act of Sheoraj and Kripal, in so far as it caused grievous hurt 
to Jiraj, and for this act of causing grievous hurt Sheoraj and Kripal were 
convicted under s. 326. What is more, their Lordships made it clear in their 
judgment that while Bhopal alone was guilty under s. 302, Indian Penal Code 
“all the three (i.e. including Bhopal) would be guilty in respect of their assault 
on Jiraj for an offence under section 326 I.P.C.’’ This observation clearly 
implies that, according to the Supreme Court, the offence of murder committed 
by Bhopal included the minor offence of causing grievous hurt which he com- 
mitted in furtherance of the common intention of himself and of Sheoraj and 
Kripal. 

We must add that it appeared to us at one stage that our decision in this 
case can perhaps be supported by the terms of s. 38, Indian Penal Code. We, 
however, came to the conclusion that s. 38 covers a different situation. Sec- 
tion 88 lays down: 

“Where several persons are engaged or concerned in the commission of a criminal 
act, they may be guilty of different offences by means of that act.” 

The section is followed by an Illustration which is as follows: 

“A. attacks Z under such circumstances of grave provocation that his killing of Z 

would be only culpable homicide not amounting to murder, B, having ill-will towards 
Z and intending to kill him, and, not having been subject to the provocation, assists 
A in killing Z. Here, though A and B are both engaged in causing Z’s death, B is 
guilty of murder, and A is guilty only of culpable homicide.” 
It appears to us from the terms of s. 38 as well as of the Illustration that the 
section applies where a criminal act is jointly done by several persons and 
those persons have different intentions or states of knowledge in doing 
the joint act. In the case before us the knife blow inflicted by accused No. 3 
on Sidramappa, in so far as it caused grievous hurt, was a part of the joint 
criminal act of the three accused and was done with the common intention of 
causing grievous hurt. In so far as accused No. 3 exceeded that intention and 
caused an injury which was sufficient in the ordinary course of nature to cause 
death, his act was an individual act and could not be regarded as an act com- 
mitted by him jointly with the other accused. Section 38, therefore, has no ap- 
plication to the facts of this case. 

In the result the conviction of all the three accused under ss. 323 and 324 
read with s. 34, Indian Penal Code and the sentence awarded to them for that 
cffence are confirmed. The conviction of all the accused under s. 307 read 
with s. 84, Indian Penal Code and the sentences awarded to them for that offence 
are set aside. Instead, accused No. 3 is convicted under s. 307, Indian Penal 
Code and sentenced to rigorous imprisonment for eight years. Accused Nos, 1 
and 2 are convicted under 4. 326 read with s. 34, Indian Penal Code and are 
sentenced to rigorous imprisonment for three years each. The sentences in 
the case of each of the accused will be conenrrent. Subject to this modifica- 
tion, the appeal is dismissed. 

Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Patel. 


UDHAV SHANKAR GANGAWANE v. TARABAI VISHNUPANT 
KAPADEKAR.* 
Hindu Succession Act (XXX of 1956), Sec. 14—“Acquire”, meaning of word in s. 14(2). 


In s. 14(2) of the Hindu Succession Act, 1956, the word “acquired” means acquir- 
ed for the first time under any of the instruments there mentioned or under a 
decree. When the female has already by reason of law or otherwise an interest 
in the property, then she does not “acquire” any interest in it by reason of the in- 
strument or the decree, and in that case the restriction imposed cannot be effective. 

Sampathkumari v. Lakshmi Ammal? Sasadhar Chandra v. Tara Sundar? and 
Lalchand v. Sushila? agreed with. 

Mali Bewa v. Dadhi Das and Veerabhadra Rao v. Lakshmi Devi? referred to. 


G? N. Vaidya, for the appellants-plaintift. 


Pareu J. This second appeal raises a question of interpretation of s. 14(2) 
of the Hindu Succession Act, 1956. 

Sakharam and Sitabai were the father and mother respectively of Govind and 
Shankar. Sakharam died in 1945 and Govind a few days after him, leaving 
widows Anusaya and Kamalabai, defendants 2 and 3, and daughter Tarabai, 
defendant No. 1. These three filed a suit for partition against Sitabai and 
Shankar and a decree was passed. Sitabai was awarded in lieu of her one-third 
share postal cash certificates of the value of Rs. 10,000 for her enjoyment for 
her lifetime. After her death, the corpus was to go to Shankar. Sitabai died 
on March 22, 1958. After her death, Shankar obtained succession certificate 
in respect of the certificates but he was required to furnish security for safe- 
guarding the share of Anusayabai and Tarabai if any in the said amount. 
The heirs of Shankar filed the suit for declaration of their title contending 
that the share certificates were of the exclusive ownership of Shankar after 
Sitabai’s death and after him of their ownership. Trial Court decreed the 
suit but the District Court modified the decree, holding that they had only a 
one-half share and the other one-half share belonged to Tarabai, defendant 
No. 1, Govind’s daughter. 

Section 14, sub-s. (7) provides that a female holding an estate shall be deem- 
ed to he an absolute owner of the same and sub-s. (2) which is an exception 
is: 

“Nothing contained in the sub-section (1) shall apply to any property acquired by 
way of gift or under a will or any other instrument or under a decree or order of a Civil 
Court or under an award... where the terms of... decree or order... prescribe a re- 
stricted estate in such property”. 

Mr. Vaidya relies upon the terms of the decree which prescribe that Sitabai 
will enjoy the income of the said certificates for her lifetime and after her 
death the certificates shall belong to Shankar. 

The word ‘‘acquired’’ having regard to the context must and can only mean 
acquisition for the first time under any of the instruments there mentioned or 
under a decree. When the female has alrady by reason of law or otherwise 
an interest in the property, then she does not ‘‘acquire’’ any interest in it 
by reason of the instrument or the decree, and in that case the restriction impos- 
ed cannot be effective. In this connection it must be remembered that ordi- 


*Decitded, August 3, 1967. Second Appeal 1 [1963] A.I.R. Mad. 50. 
No, 735 of 1967 against the decision of D. G. 2 1962] ATR, Cal. 438. 
Gatne, District Judge, Nasik, in Civil Appeal 3 [1962] A.L.R. Cal. 623. 
No, 54 of 1966, modifying the decree passed [1960] A.I.R. Orissa 81. 
by R. G. Sindhaker, Civil Judge J. D., Sinnar, [1965] A.I.R, Andhra 367. 
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arily the word in a statute must receive its ordinary meaning. But a word 
may have a wider or limited meaning by reason of the context or its purpose. 
The Court has while construing a statutory provision to consider the language 
used, other relevant provisions, the cireumstances under which the statute was 
enacted and its purpose. Having regard to the intention of the legislation in 
enacting s. 14 of the Act which was to reform the Hindu Law and give full 
status to women, the word ‘‘acquired’’ must mean acquired for the first time. 
The decree did nothing but provide what was according to law her right. If 
there had been no decree she would by reason of the Hindu Women’s Right to 
Property Act, 1987 have a one-third share as a Hindu widow, and it would 
have ripened into an absolute estate. Does then the passing of a consent decree 
in terms of the statute then in force alter the matter? In my view it cannot 
have that effect, because by the decree she did not ‘‘acquire’’ the property but 
by it what was her own was defined. 

This view has been taken in Sampath Kumari v. Lakshi Ammal,’ where the 
property was assigned to the widow under a partition deed with a clause simi- 
lar to the present. Same view was taken also in Sasadhar Chandra v..Tara 
Sundari? and Lalchand v. Sushtla.2 I, with respect, agree with the ratio of 
these cases. 

Mr. Vaidya relies upon decisions in Mali Bewa v. Dadhi Das* and Veera- 
bhadra Rao v. Lakshmi Devi® In both these cases the husbands of the widows 
had died prior to the coming into force of the Hindu Women’s Right to Property 
Act, 1937, and on their husbands’ death they had only a right of maintenance. 
Tn lieu of maintenance they were given a share in the properties with the reg- 
triction of their interest to their life time. Evidently, the interest was 
“acquired” under the decrees of the Court. These cases, therefore, have no 
application. 

The learned Judge was, therefore, right in his conclusion. 


Before Mr. Justice K. K. Desai. 


MESSRS. DAYABITAI & CO. v. MESSRS. BAPALAL & CO.* 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 60, 63—Order made on chamber 
summons for raising of attachment under O. XXI, r. 60—-Whether revisional appli- 
cation lies against such order. 


A revisional application does not ordinarily lie against an order made on a 
chamber summons taken out under O. XXL r. 60 of the Civil Procedure Code, 1908 
for raising of attachment. 


P. N. Tolia, for the petitioners. 
F. 8. Sukiua, instructed by Vachha & Co., for respondent No. 2. 


K. K. Desar J. This is a revisional application on behalf of the attaching 
creditors. Attachment was levied on certain assets of the judgment-debtors— 
original defendants, on November 12, 1965. The co-respondents in this revi- 
sional application claimed to be mortgagees of these very assets from a date 
much anterior to November 12, 1965. In the suit filed by them for enforcing 
their mortgage, an order dated November 9, 1965, was passed by the City Civil 
Court appointing the Court Receiver as Receiver of these assets. Their case 
was that on November 10, 1965, when the agent of the Court Receiver attended 
at the place where the assets were stored, the judgment-debtors (mortgagors) 
obstructed delivery of possession. Ultimately, when on November 13, 1965, the 
Court Receiver’s agent reached the premisés, he found that the assets were 


1 [1963] A.I.R. Mad. 50. 5 [1965] A.I.R. Andhra 367 
2 [1962] A.I.R. Cal. 438, *Decided, July 27, 1967. ‘Civil Revision 
3 [1962] A.I.R. Cal, 623. Application No. 886 of 1966. 
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attached on November 12, 1965.` These mortgagees, therefore, by a chamber 
summons applied to the City Civil Court for raising of the attachment. The 
application was under Order XXI, r. 60, of the Code of Civil Procedure. They 
claimed priority as mortgagees and also because the Court Receiver had been 
appointed at an earlier date. The summons was made absolute. This is a 
revisional application by the attaching creditors against that: decision of the 
City Civil Court. 

The contentions made by Mr. Tolia in support of the revisional application 
are on the merits of the priority in respect of these assets between the parties. 
It is impossible to hold that in making the summons absolute the City Civil 
Court proceeded with irregularity or illegality. Ordinarily, revisional applica- 
tions against the orders made on such summonses can never be sustained. This is 
so because applications under r. 60 are decided summarily on affidavits and 
under r. 63 of O. XXI, remedy of a suit is provided in favour of the parties 
who fail at the hearing of such applications. Special limitation period is pre- 
seribed in that connection. In adopting the proceedings of this revisional 
application the attaching creditors were ill-advised. 

Thig revisional application is accordingly dismissed. Rule discharged with 
costs, 

Rule discharged. 


[NAGPUR BENCH] 


Before Mr. Jusitoe L. M. Paranjpe and Mr. Justice Bal. 
SULOCHANA DADAJI v. COMMISSIONER, NAGPUR DIVISION.* 


Land Acquisition Act (I of 1894), Secs, 5A, 52A—Collector delegating his powers under 8, 54 to 
Land Acqutstiion Officer—-Whether Collector competent to make further inquiry under 8, 5A 
after report submitted by Land Acquisition Officer—Proceedings under 3, 5A whether purely 
executive. 

Once the powers of the Collector under s, 5A of the Land Acquisition Act, 1894, are 
delegated to a subordinate officer by virtue of the provisions of s,52A of the Act, the report 
and recommendations of such officer are binding on the Collector. These powers are 
exhausted when the officer submits his report and the Collector thereafter cannot purport 
to act under that section by proceeding to make a further inquiry. 

Roopchand v. State of Punjab’, referred to. 

The proceedings under s, 5A of the Act are not only executive but are quasi-judicial. 

Section 52A of the Land Acquisition Act, 1884, permits the Collector to delegate any of 
his powers or functions and this postulates the possibility of his retaining some of his powers 
while delegating other powers. The mere fact that the Collector could pick and choose 
which of his powers he was going to delegate will not lead to the conclusion that the Col- 
lector must have delegated only the powers to receive objections and to record evidence 
thereon, while reserving his own powers to make consequential recommendations. ‘This 
is purely a question of fact and if such a submission is made it would be necesaary to pro- 
duce the particular order by which powers under 8.5A. of the Act were delegated under 
colour of s, 52A. 


Tur facts appear in the judgment. 


C. @. Madkholkar, for the petitioner. 
M. N. Chandurkar, Assistant Government Pleader, for the respondents. 


L. M. PARANJPE J. Upon hearing the learned advocates for the parties, it is 
clear to us that the impugned notification will have to be quashed. Field khasra 
No. 40, area 13.25 acres of village Takli, tahsil Warora, district Chandrapur, 
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was held by the petitioner as its tenure-holder. Several persons in that village 
applied to the revenue authorities for plots for abads purposes. On inquiring 
into these applications the Naib Tahsildar reported to the authorities that the 
area of the abadi required to be extended and none of the unoccupied lands 
comprised in the 12 khasra numbers measuring 43.67 acres could be available 
for that purpose. Thereafter, the Commissioner, Nagpur Division, issued his 
notification, annexure B, dated February 25, 1965, under s. 4 of the Land 
Acquisition Act for acquiring 2.50 acres of land from khasra No. 40 area 13.25 
acres, belonging to the present petitioner. Objections to the proposed acqui- 
sition were called and the petitioner was noticed to appear before the Land 
Acquisition Officer for putting forth her objections, if any. The petitioner filed 
her objections, annexure C, wherein she challenged the necessity of acquiring 
any land from her field. She stated, in the alternative, that in case any land 
were to be acquired from her field, the portion proposed in the plan, which 
was part of the notification under s. 4, should not be acquired, but another 
portion in the centre of the field as shown by red colour in the map annexure 
D should be acquired. The Land Acquisition Officer rejected the contentions 
of the petitioner against the proposal to acquire land from her field but accep- 
ted her contention that the land from the centre of the field as shown b¥ her 
in the map in red colour should be acquired instead. The Land Acquisition 
Officer forwarded his report to that effect to the Commissioner, presumably 
through the Collector. The Collector did not accept that report and the re- 
turn of the respondents shows that the Collector rejected that report after a 
further inquiry into the matter through the Sub-Divisional Officer. The Col- 
lector recommended, instead, that the land as initially proposed in that noti- 
fication under s. 4 should be acquired. Thereupon, the Commissioner issued 
ihe impugned notification dated November 28, 1965, under s. 6 of the Land 
Acquisition Act. The petitioner has moved this Court under arts. 226 and 227 
of the Constitution for quashing that notification. 

The first contention of Mr. Madkholkar, advocate for the petitioner, was that 
once the powers of the Collector under s. 54 were delegated to a subordinate 
officer by virtue of the provision of s. 52A which was added by the Bombay 
Act No, XXXV of 1949, the report and recommendations by the Land Acqui- 
sition Officer were binding on the Collector. He further submitted that once 
the powers were so delegated, they were exhausted when the Land Acquisition 
Officer submitted his report and the Collector could not purport to act under 
that section by proceeding to make a further inquiry. His further contention 
was that the Collector could not also proceed to make any such inquiry or re- 
port dehors the provisions of the Land Acquisition Act. Therefore, the re- 
commendation of the Collector to reject the report of the Land Acquisition 
Officer upon which the final notification under s, 6 was based was void and 
without jurisdiction. Mr. M. N. Chandurkar, Assistant Government Pleader, 
submitted, on the contrary, that in view of s. 52A, which was subsequently add- 
ed to the Land Acquisition Act, it was possible for the Collector to delegate 
only part of his powers under s. 5A, and in that view, the report of the Land 
Acquisition Officer in consequence of the inquiry made by him under s. 5A, 
would not be bindng on the Collector who would still retain the powers to 
pass his final orders thereon. The second limb of his submission was that 
even apart from s. 52A, the action taken by the Collector was an executive one 
and it could not be controlled or curtailed by limitations to judicial powers. 

Under sub-s. (J) of s. 5A of the Land Acquisition Act, any person in- 
terested in any land which has been notified under s. 4, sub-s. (Z), as being 
needed or likely to be needed for a public purpose, may, within thirty days 
after the issue of the notification, object to the acquisition of the land in ques- 
tion. Sub-section (2) of that section provides that such an objection shall be 
made to the Collector in writing, and the Collector shall give the objector an 
opportunity of being heard either in person or by pleader and shall, after 
hearing all such objections and after making such further inquiry, if any, as 
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he thinks necessary, submit the case for the decision of the appropriate autho- 
rity, namely, the Commissioner or the State Government, with a report con- 
taining his recommendations on the objections. Under s. 52A, which is now 
added by the Bombay Act No. XXXV of 1949, these powers and functions of 
the Collector under the Land Acquisition Act may be delegated to an officer 
not below the rank of a Mamlatdar. Therefore, there can be no dispute that 
the powers can be delegated by the Collector to the Land Acquisition Officer 
who was his subordinate. It was also not disputed that the powers were in 
fact delegated to the Land Acquisition Officer who was also the Sub-Divisional 
Officer. 

The real controversy however was with regard to the scope and extent of 
this delegation made by the Collector to his Land Acquisition Officer-cum- 
Sub Divisional Officer. Section 52A, to which we have made a reference above, 
would no doubt permit the Collector to delegate any of his powers or functions 
and that would postulate the possibility of hig retaining some of his powers 
while delegating other powers. However, the mere fact that the Collector 
could pick and choose which of his powers he was going to delegate, would not 
leadeto the conclusion sought to be drawn by Mr. Chandurkar that the Col- 
lector must have delegated only the powers to receive objections and to record 
evidence thereon, while reserving his own powers to make consequential re- 
commendations. That was purely a question of fact, and if the State Govern- 
ment were serious in making that submission, they should have produced the 
particular order by which the powers under s. 5A were delegated to the Land 
Acquisition Officer under colour of s. 52A. That was not done and the actual 
order of delegation was not produced before us. Without seeing the order, 
we are not prepared to make any assumption that the delegation was not or 
might not have been complete or that the Collector had reserved the power of 
making a recommendation. If the Collector had made any such reservation and 
had delegated the power of receiving objections and recording evidence only, 
the delegate, namely, the Land Acquisition Officer would not have exceeded his 
delegated powers by proceeding to make his own recommendations also as he 
had actually done. The fact that the Land Acquisition Officer had also pro- 
ceeded to make his own recommendation on the basis of the evidence recorded 
Ly him would militate against the possibility of any reservations of powers 
in favour of the Collector to make his recommendations on the basis of the 
ovidence recorded by the Land Acquisition Officer. In the absence of the re- 
quisite material in the shape of the order of delegation, we are not prepared 
io accept the submission that the delegation of the Collector’s power under 
s. 5A. was not complete or was limited to some functions only. 

The next submission of Mr. Chandurkar was that even if the powers under 
s. 5A were wholly delegated, the action taken under s. 5A was only an execu- 
tive one and therefore that should not be binding on the Collector who had 
delegated his powers. We are not prepared to accept the view that the pro- 
ceedings under s. 5A were only executive. A perusal of sub-s. (2) of that 
section which enjoins upon the Collector the duty of giving an opportunity of 
being heard to the objector and of making his recommendation after hearing 
all such objections and the evidence thereon, would necessarily mean that the 
Land Acquisition Officer does not act only in his executive capacity but acts 
at least quasi-judicially, if not wholly judicially, in conducting such an in- 
quiry. When the judicial powers of the Collector under s. 5A are delegated, 
it was obvious that they would come to an end as soon as the delegate has com- 
pleted the inquiry and submitted his recommendation for decision to the appro- 
priate authority, namely the Commissioner in this case. 

The question of the result of delegation of judicial functions was consider- 
ed by their Lordships of the Supreme Court in Roop Chand v. State of 
Punjab.’ Under s. 21(4) of the East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act, 1948, the "State Government had powers to 
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hear appeals against orders passed under that Act. These powers were dele- 
gated to a subordinate officer and the delegate made an order in exercise of 
his powers of hearing an appeal. Thereafter, the State Government purported 
to revise the order of the delegate under colour of the powers of revision of 
the orders of subordinate officers which vested in the State Government under 
s. 42 of that Act. The legality of the revisional order of the State Govern- 
ment was questioned. The majority decision of the Supreme Court was in the 
following terms: 

“Where the State Government has, under section 41 {1) of the East Punjab Holdings (Con- 
solidation and Prevention of Fragmentation) Act, 1948, delegated its power given under section 
21(4) to hear appeals to an officer, an order passed by such officer isan order passed by the State 
Government itself and not ‘an order passed by any officer under this Act’ within the meaning of 
section 42, The order contemplated by section 42 is an order passed by an officer in his own 
tight and not as a delegate. The State Government, therefore, is not entitled under section 
42 to call for and examine the record of the case disposed of by the officer acting as delegate. 
An order passed by the State Government under section 42 in such a case is a nullity and 
deserves to be set aside under Art, 32 of the Constitution of India...” 


he majority had also further observed: g 


“The word ‘delegate’ means little more than agent. An agent exercises no powers of his 

but only the powers of his principal. Thorefore, an order passed by an officer on delegation to 
him under §.41(1} of the power of Government under S. 21(4), is for theypurposes of the Act, 
an order of the Government.” 
These observations will aptly apply to the facts of the present case. It will, 
therefore, have to be held that the recommendation made by the Land Acqui- 
sition Officer in pursuance of the inquiry made by him under s. 5A had com- 
pletely exhausted the powers under s. 5A(2) and the Collector clearly acted 
without jurisdiction in proceeding to ignore those orders and to make his own 
recommendations or submissions to the Commissioner. 

Sub-section (2) of s. 5A also empowers the Collector to hear all objections 
after giving an opportunity of being heard to the objector and also enables 
him to make such further inquiry, if any, as he thinks necessary. However, 
this power of making a further inquiry after giving a hearing to the objector 
is of the Collector under sub-s. (2) of s. 5A and that having been delegated to 
the Land Acquisition Officer it was not open to the Collector to purport to 
rely on that clause for supporting the so-called further inquiry which he proceed- 
ed to make after the Land Acquisition Officer had made his recommendations 
under sub-s. (2) of s. 5A. The matter may have been different if the Land Acqui- 
sition Officer, who was the delegate of the Collector, had himself proceeded to 
make some further inquiry after recording the evidence and before submitting 
his report; but once the Land Acquisition Officer completed the inquiry under 
that sub-section and submitted his report, nothing remained to be done either 
by the Collector or by the delegate. Consequently, the so-called further in- 
quiry, which was held by the Collector, was entirely without jurisdiction and 
cannot be upheld. 

It was being submitted by Mr. Chandurkar that it was open to the Commis- 
sioner who had issued the notification under s. 4 to disregard the recommenda- 
tion of the Land Acquisition Officer and to pass orders of acquisition in the 
way he deemed proper and therefore the impugned notification should be treat- 
ed as an act of the Commissioner by way of disregarding the recommendations 
of the Land Acquisition Officer and not as a result of the subsequent inquiry 
made by the Collector. It would no doubt have been open to the Commissioner 
to disregard the report of the Land Acquisition Officer under s. 5A and to 
proceed to pass his own orders, but there was nothing in the record to warrant 
the submission on behalf of the State that the Commissioner had acted on his 
own in disregarding the Land Acquisition Officer’s recommendation or had 
passed the impugned order without considering or without being influenced 
by, the subsequent recommendation of the Collector which was entirely without 
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jurisdiction, The return on behalf of the respondents shows that the recom- 
mendations made by the Land Acquisition Officer were rejected by the Collec- 
tor who made his own contrary recommendations, and the eventual notification 
under s. 6 was in keeping with the recommendations of the Collector. Conse- 
quently, it was not possible to assume that the Commissioner was not influenced 
by this unauthorised inquiry made by the Collector or the report submitted 
by him. The impugned notification was obviously based on the recommenda- 
tions of the Collector which was without jurisdiction. Consequently, that noti- 
fication will have to be quashed. 

In the view that we are taking, it is not necessary to consider the other 
submissions made on behalf of the petitioner. We may however mention that 
admittedly the Collector proceeded to hold the so-called further inquiry and 
caused an inspection to be made by the Sub-Divisional Officer behind the back 
of the petitioner and without giving any opportunity of being heard to the 
petitioner. Even if it were to be assumed that the Collector had powers or 
jurisdiction to intercede even after the report of the Land Acquisition Officer 
under s. 54(2), the principles of natural justice would require that the peti- 
tioner, whose claims or submissions were being turned down, should have been 
given an opportunity of being heard, so that she could adduce evidence or 
other material to support her contention that the proposed portion of the land 
should not be acquired. That was not done and therefore the recommenda- 
tions of the Collector on which the impugned notification was based were 
ultra vires of his powers and were bad in law. The impugned notification 
based on those recommendations of the Collector will have to be quashed for 
that reason also. 

In the result, the petition is allowed with costs and the notification dated 
November 28, 1965 under s. 6 of the Land Acquisition Act for acquiring 2,50 
acres of land from the petitioner’s khasra No, 40 of mouza Takli is quashed. 

i Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Padhye. 
GRAM PANCHAYAT, SAWARGAON 


V. 
JAMNAPRASAD RAGHUNATH PRASAD.* 

C. P, and Berar Industrial Disputes Settlement Act (C. P. XXII of 1947), Sec. 41— 
Bombay Village Panchayats Act (Bom, III of 1959), Chapter XIHI—Cattle Trespass Act (1 
of 1871)—Keeper of cattle-pound appointed by Panchayat under Bom. Act HI of 1959 
—Whether keeper employee employed in “industry” within Act XXII of 1947— 
Activity carried on by Panchayat in respect of cattle-pounds whether an “industry”. 

The activity required to be carried on by a Village Panchayat under Chapter XII 
of the Bombay Village Panchayats Act, 1958, in respect of the establishment and 
functions of cattle pounds is not an “industry” within the meaning of the C. P. and 
Berar Industrial Disputes Settlement Act, 1947. Therefore, the keeper of a cattle 
pound appointed by such a Panchayat is not an employee employed in an “industry” 
within the meaning of the latter Act and an application made by him against the 
Panchayat under s. 41 of the Act is not maintainable. 

If the services which are required to be carried out are essential activities of an 
authority, then it cannot be said that merely because some advantage is undoubtedly 
reaped by such activity, it would satisfy the ‘test of being an “industry”. The statu- 
tory duty cast on a public authority of maintaining and keeping cattle-pounds is a 
duty which is more intimately connected with the duty of the State to prevent 
nuisance and is a branch of the activity relating to law and order. 

*Decided, April 3/4, 1967. Special Civil Application No 499 of 1968. 
BLL.R.—61 
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Corpn. of the City of Nag. v. Its employees; State of Bombay v. Hospital Mazdoor, 
and Bir Bikram Deo v. Secretary of State? referred to. 


Tœ facts appear the judgment. 


. G. T. Mundhada, for the petitioner. 
8. W. Dhabe, for respondent No. 1. 


ABHYANKAR J. By this petition under art. 227 of the Constitution, the peti- 
tioner Gram Panchayat, Sawargaon, seeks quashing of the orders of the Dis- 
trict Industrial Court and the State Industrial Court. The State Industrial 
Court by its final order has declared that the change made by the petitioner 
Panchayat in altering the pay and emoluments of Jamnaprasad (respondent 
No. 1) is an illegal change within the meaning of s. 41 of the ©.P. and 
Berar Industrial Disputes Settlement Act, 1947. The facts giving rise to this 
petition may now be briefly stated. 

. Jamnaprasad was employed as a pound keeper by the Janpad Sabha, Katol, 
Janpad Sabha was a local authority constituted under the C.P. and Berar 
Local Government Act, 1948 in the old State of Madhya Pradesh. These Focal 
Governments continued to function even after the re-organization of the State 
until the pattern was changed by the Zilla Parishads Act. Under s. 49 of C.P. 
and Berar Local Government Act, establishment and maintenance of cattle- 
pounds was one of the compulsory functions to be performed by the Janpad 
Sabha. Accordingly a cattle-pound was maintained by the Janpad Sabha, 
Katol at village Sawargaon upto 1959. The new State of Bombay passed an 
Act called Bombay Act No. III of 1959, the Bombay Village Panchayats Act, 
1958. On the coming into force of this Act in the Vidarbha Region all the 
existing Panchayats constituted under the C.P. and Berar Panchayats Act are 
deemed to have been constituted Panchayats under the new Bombay Act. Thus 
the petitioner Panchayat became a Panchayat constituted under the Bombay 
Village Panchayats Act. Under the Bombay Village Panchayats Act, every 
Gram Panchayat is required to appoint a place within the local limits of its 
jurisdiction to be a public pound and to appoint a keeper of such pound and 
the person to be appointed as keeper must be approved by the District Magis. 
trate. Elaborate provisions are made regarding the establishment and func- 
tions of the cattle-pound in Chapter XIII of the Bombay Village Panchayats 
Act. We shall have occasion to refer to these provisions a little later. In view 
of the coming into force of these provisions of the Bombay Village Panchayata 
Act, it was obvious that the cattle pound at village Sawargaon could only 
function under the control of the Janpad Sabha, Katol, but stood transferred, 
or had to be transferred to the control and management of the Gram Pan- 
chayat at Sawargaon. Then a question arose as to services of the pound keeper 
who was already employed for the cattle pound at Sawargaon. The Janpad 
Sabha as well as the Panchayat seemed to have been advised by the Local 
Authority to arrive at some understanding in respect of the pound keepers. 
In pursuance of this directive, a conference seems to have been held on 
November 26, 1959, between the members of the Janpad Sabha, Katol and the 
office bearers of the petitioner Gram Panchayat and it was decided that the 
cattle pound at Sawargaon shall stand transferred for management and con- 
trol to the Gram Panchayat at Sawargaon, that is, the petitioner, from December 
1, 1959, It was further agreed that whosoever was working and employed in 
the cattle pound would continue to do so under the control and management of 
the appropriate village panchayat. In pursuance of this agreement, the servicea 
of Jamnaprasad (respondent No. 1) stood transferred to the petitioner Gram 
Panchayat and he became an employee of the petitioner Gram Panchayat. It 
‘is also clear that at the relevant time when Jamnaprasad’s services stood trans- 
1 [1960] N.L.J, 191, 8 C, N.L.J, 481. 
2 (1980) 62 Bom. LR. 553, s.o [1960] 3 (1912) 14 Bom. L.R., 812, P.C. 
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ferred, he was drawing a substantive pay of Rs. 10 per month and a dearness 
allowance of Rs. 40 per month. In all, he was getting Rs. 50. This was also 
apparently agreed to by the successor authority, namely, the Gram Panchayat 
of Sawargaon, the petitioner, 

It is the case of the petitioner that it was getting a reimbursement to the 

extent of Rs. 20 out of the dearness allowance of Rs. 40 payable to respon- 
dent No. 1 from the Government till 1962 and on that footing it had agreed 
and continued to pay respondent No. 1 his emoluments comprising substantive 
salary of Rs. 10 per month and dearness allowance of Rs. 40 per month. But 
later on, State Government refused to make any contribution towards the dear- 
ness allowance of respondent No. 1 and, therefore, the petitioner decided by re- 
solution of September 5, 1962, that thereafter he should be paid Rs. 10 as sub- 
stantive salary and Rs. 20 per month as dearness allowance. In other words, 
obviously there was a change in the conditions of service in the matter of dear. 
ness allowance brought about by the petitioner in respect of Jamnaprasad. 
- Jamnaprasad, therefore, made an application purporting to be an applica- 
tion under s. 41 of the C.P. and Berar Industrial Disputes Settlement Act to 
the District Industrial Court on or about June 24, 1963. A copy of that appli- 
cation has been filed with the petition as Annexure-5. The complaint of 
Jamnaprasad was that the alteration in his salary amounts to an illegal change 
within the meaning of s. 41 of the C.P. and Berar Industrial Disputes Settle- 
ment Act and, therefore, a declaration should be given to him to that effect. 
In making this application, it is necessarily implied that the application was 
made by an employee against an employer within the meaning of the C.P. and 
Berar Industrial Disputes Settlement Act. 

The application was resisted by the petitioner before the District Industrial 
Court on various grounds. One of the grounds raised was that the petitioner 
is not an ‘‘industry’’ within the meaning of the C.P. Act. This contention 
succeeded before the District Industrial Court and that Court dismissed the 
application of Jamnaprasad as not tenable. Jammnaprasad preferred an appeal 
before the State Industrial Court and the State Industrial Court reversed the 
finding of the District Industrial Court and held that the petitioner was an 
‘‘industry’’ within the meaning of the C.P. and Berar Industrial Disputes 
Settlement Act and, therefore, was liable to be proceeded against by an appli- 
cation under s. 41 of the Local Act. There is no doubt that if the petitioner 
is an ‘‘industry’’, then there has been made a change in the conditions of ser- 
vice of respondent No. 1 and that change could be challenged as an illegal 
change to the detriment of the interests of respondent No. 1 under s. 41 
of the C.P. and Berar Industrial Disputes Settlement Act. 

Thus, the crucial and the interesting question that has arisen in this case is 
whether the petitioner, that is, the village Panchayat, Sawargaon, deemed to 
be a panchayat under the Bombay Village Panchayats Act is an ‘‘industry’’. 

Relying heavily on the two decisions of the Supreme Court in State of 
Bombay v. Hospital Mazdoor! and Corpn. of the City of Nag. v. Its Em- 
ployees,? it is urged on behalf of respondent No. 1 that a village panchayat is 
a local authority just as a Corporation of City is a local authority rendering 
services to the community and an employee employed in any of the departments 
of such authority must be held to be an employee employed in an ‘‘industry.’’ 
The activities of the panchayat being in the nature of rendering services to 
the community, are an “industry’’ according to the interpretation put on that 
word in the Supreme Court decisions and, therefore, the finding of the State 
Industrial Court is not liable to be disturbed. In order to examine this con- 
tention, it is necessary to find out the scheme with respect to which activity 
this claim can be made. . 

At a very early stage a statute called the Cattle Trespass Act, 1871 came to 
be put on the Statute Book of this country. The Act made provisions for esta- 


1 (1960) 62 Bom, L.R. 553, S.O. 3.0. [1960] 2 [1960] N.L.J. 191, 8.0, 
NLS. 481. 
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blishment of cattle-pounds and appointment of pound keepers which was en- 
joined as a statutory duty on a Magistrate of the District under s. 4 of the 
Cattle Trespass Act. Then a cultivator or an occupier of any land or any 
person or a specified person was given the right to seize any cattle trespass- 
ing on such land and doing damage thereto or to any crop or produce there- 
on and to send them to the pound established for the village in which the land 
is situate. Persons in charge of publie roads, pleasure-grounds, plantations, 
canals, etc. and officers of police have also been empowered to seize or cause 
to be seized any cattle doing damage to such roads, grounds, plantations, 
canals ete. and impound them, A fine is required to be paid for impounded 
cattle before they can be released besides the charges for their maintenance. 
Tf no claim is made within the prescribed period by the owner of the cattle 
for release of the cattle, a power is vested in the authority to sell the im- 
pounded cattle after the prescribed period and it is only the sale proceeds of 
the cattle that the owner of the cattle is thereafter entitled to claim. Prose- 
eution is possible against the owner of cattle whose cattle are shown to have 
trespassed and caused damage to any land or any crop or produce of a citizen. 
Thus, a complete scheme is provided for preventing nuisance of cattle tres- 
pass and damage to crops or other things by cattle straying and for mainten- 
ance of order in respect of all matters connected with seizure, impounding, 
release and disposal of cattle. 

After coming into force of the Bombay Village Panchayats Act, 1959, the 
duty of establishing and maintaining cattle pounds has been imposed now on 
village panchayats and to that extent, the provisions of the Cattle-Trespass 
Act, 1871, cease to operate within the area in the jurisdiction of a village 
panchayat established under the Bombay Village Panchayats Act. Chapter 
XIII of the Bombay Village Panchayats Act makes all the necessary provi- 
sions in this respect. Under s. 162(/), as we have already referred, a duty 
is cast on a panchayat to appoint public pounds and also to appoint keepers 
of such pounds called the pound keepers. Under s. 163 any person allowing 
his cattle to trespass upon any private or publie property is liable to be fined 
on conviction before a Magistrate. Under s. 164, it is the duty of the police 
officer and a Watch and Ward appointed by the panchayat and a private 
citizen is also enabled to seize and take to any public pound for confinement 
therein, any cattle found straying in any street or trespassing upon any pri- 
vate or public property within the limits of the village. Forcible opposition 
to the seizure of such cattle, or rescuing such cattle after they are legally seized, 
is also made punishable under s. 164(2). The cattle impounded lawfully can 
be released by the pound keeper on payment of the pound-fees and expenses 
chargeable according to the rules. If within ten days after any cattle have 
been impounded, any person appearing to be the owner of such cattle offers to 
pay the pound-fees and expenses the cattle have to be released forthwith. But 
if such an owner does not come forward, then power is given to sell the cattle 
by publie auction and thereafter it is only to the sale proceeds of such auction 
that the owner of the cattle is entitled. The prescribing of pound-fees charge- 
able is a function vested in the State Government according to the notifica- 
tion to be published in the Gazettee. If there is any complaint of illegal 
seizure of cattle, such a complaint can be made before a Magistrate and on be- 
ing proved, the person guilty of illegal seizure is liable to be fined. Rules 
have been made for administration of these provisions of the Bombay Village 
Panchayats Act and under these rules the Sarpanch has been charged with 
certain duties as to determination of remittance of pound fees or as to the 
manner and time when an impounded cattle may be sold by auction. 

The question that thus falls for determination in this petition is whether 
this activity required to be carried on by village panchayat can be call- 
ed an ‘‘industry’’ within the meaning of the C.P. and Berar Industrial Dis- 
putes Settlement. Act. The learned counsel for the respondent-employee has 
relied upon some tests which should govern determination of such question. 
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According to the recent decisions of the Supreme Court in The Corporation 
ease and The Hospital Mazdoor Sabha case, it would appear that in order that 
an activity undertaken by an employer could be considered as an ‘‘industry’’ 
it would be necessary to see whether the activity by its form and organiza- 
tion in relation to the employed labour force is an active and creative agent 
for achieving fruits of the activity, namely, production of material goods or 
for the service to the community. According to the contention of respondent 
No. 1, the whole purpose of a village panchayat organization is for render- 
ing various welfare activities for the benefit of the citizens within its area. 
The administrative powers and duties of the panchayat, which, it is entitled 
to exercise under s. 45 of the Bombay Village Panchayats Act and for which 
a village fond is constituted and placed at its disposal, are shown in Schedule 
T attached to the Act and the various kinds of duties which are included in 
this Schedule would show that most of them are for rendering one kind of 
service or other to the community at large. A question whether the duty of 
establishing pounds and keeping pound keepers for purposes of Chapter XIII 
of the Bombay Village Panchayats Act is one of such welfare activities, has to 
be decided not by reference to the general provisions of the Act but the scheme 
under our laws relating to the duty of the State to maintain and keep cattle- 
pounds as envisaged in different legislations. 


The other test that may be well required to be satisfied before an activity 
can be called an ‘‘industry’’, is whether a similar activity can be performed 
by any other private individual. In the Corporation case detailed examina- 
tion was made with respect to different activities of the Municipal Corpora- 
tion department by department and it will be seen that one of the crucial tests 
applied in each case was whether the function carried on in a particular de- 
partment by the Corporation could be carried on by private individual or 
group of individuals. This, in our opinion, is the second test, which an acti- 
vity must satisfy before it can answer the description of being an ‘‘industry’’ 
within the meaning of the C.P. and Berar Industrial Disputes Settlement Act. 

With regard to the first test, namely, whether there is co-operation of labour 
and capital for the benefit of the community, the learned counsel for the res- 
pondent has urged that such co-operation is implicit when anybody is appoint- 
ed as pound keeper for supervising the cattle-pound and the services which 
are rendered to the community by establishing cattle-pound are in the form of 
providing an authorised place where the cattle causing damage or trespass can 
be impounded and thus kept free from further mischief. In a sense, every 
activity of a public authority must necessarily imply rendering of some kind 
of service. Thus the whole police department which ensures protection, safety 
and liberty to the subject does render a kind of service during 24 hours of its 
funetioning, but on that account it cannot be said that the department con- 
nected with the law and order, such as police is, is engaged in an activity for 
rendering services to the community in which the concept is understood in a 
legislation relating to industrial relations. Whether or not a serviee or bene- 
fit rendered to community is paid for directly, service rendered to the com- 
munity must be of a nature which even if not carried out will not unduly in- 
terfere with the normal tenor of life. In other words, if the services which 
are required to be carried out are essential activities of an authority, then it 
cannot be said that merely because some advantage is undoubtedly reaped by 
such activity, it would satisfy the test of being an ‘‘industry.’? In our opi- 
nion, the statutory duty cast on a public authority of maintaining and keep- 
ing cattle-pounds is a duty which is more intimately connected with the duty 
of the State to prevent nuisance and is a branch of the activity relating to law 
and order. We will consider separately the question whether any private per- 
son is entitled or will be in a position to establish a private cattle-pound be- 
cause this is the other test which has to be satisfied according to the decision 
of the Supreme Court. But here, we are principally concerned with the nature 
of the function exercised by a village panchayat where it establishes a cattle- 
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pound in obedience to the mandate of the Legislature in s. 162 and other cog- 
nate sections in Chapter XIII of the Bombay Village Panchayats Act. Ini- 
tially, under the Cattle Trespass Act, 1871, this duty was imposed on the 
Magistrate of the District. The Magistrate of the District was required under 
s. 4 of the Cattle Trespass Act, 1871, which was an all India statute, to esta- 
blish cattle-pounds at such places as may be desired from time to time. It 
would be difficult to hold that where the Cattle Trespass Act still operates, this 
activity of the District Magistrate is in the nature of carrying on an ‘‘indus- 
try’. As a Magistrate of the District, the law imposed on him a duty to 
make provision for a place of safety where the cattle which are found to have 
committed nuisance are to be impounded. A cattle-pound, in a sense, can be 
compared to a prison where the offending cattle are placed under control of a 
pound-keeper both for the purpose of preventing them from further mischief 
and also for providing a solatium to the persons who have suffered damage on 
account of trespass and damages caused by the offending cattle. A somewhat 
similar question came up for examination before the Privy Council in a very 
old case reported in Bir Bikram Deo v. Secretary of State? In that casg, a 
group of non-feudatory zamindars in the Central Provinces, commenced a suit 
claiming a right to retain and set up cattle-pounds within the boundaries of 
their zamindaris. Their non-feudatory character was determined by the Gov- 
ernment in 1864 and from that time, they were treated as ordinary subjects. 
After determining their status as such, sanads were granted to these ex-non- 
feudatory zamindars granting proprietary rights in soil only in respect of the 
lands in their possession and their independent powers analogous to possession 
of sovereign rights were not recognised. From time to time thereafter their 
powers for police anc excise administration and also the rights exercised in 
respect of cattle-pounds were withdrawn after the settlement operations were 
completed. The claim of these ex-zamindars, therefore, in the suit brought by 
them against the Secretary of State was that they had been illegally deprived 
of their rights and among them, they claimed a right to set up cattle-pounds. 
With regard to the claim to cattle-pounds, the Secretary of State contended 
that the plaintiff or his ancestors had no right or privilege against the Govern- 
ment with regard to the cattle-pounds within the zamindari, that the exercise 
of jurisdiction in this matter by the plaintiff or his ancestors was entirely at 
the pleasure of the Government and that the resumption of cattle-pounds was 
not only not illegal, but was perfectly legal under the provisions of the Cattle 
Trespass Act, 1871. The plaintiff also could not claim income from pounds 
after resumption of the same by the act of State and thus the suit in this 
respect also was not tenable. The District Judge, who upheld the defence so 
far as this issue was concerned, observed that under the Cattle Trespass Act, 
the pounds are to be under the control of the District Magistrate to be esta- 
blished at such places subject to the control of the local Government from time 
to time. He rejected the argument of the plaintiff that the Act did not prohi- 
bit continuance of cattle-pounds other than those sanctioned by the District 
Magistrate. The learned Judge took the view that the provisions of the Cattle 
Trespass Act, by necessary implication, did prohibit setting up of cattle-pounds 
or their continuance by private individuals. This was because the plaintiff 
or any other owner of private cattle-pound could not detain the cattle of other 
persons and could not levy any fines and if he did, he would render himself 
liable both under the Civil and Criminal law. 

There was an appeal to the Judicial Commissioner in these provinces. The 
appeal succeeded in the Judicial Commissioner’s Court and that Court held 
that the plaintiff was entitled by virtue of the grant from the Government to 
maintain pounds in his zamindari and to receive the fees levied therein, but 
the appeal failed on other matters and the matter was taken before the Privy 
Council. With respect to the right regarding the cattle-pounds, their Lordships 
observed as follows (p. 826): 


3 (1912) 14 Bom. L.R, 812, P.C. 
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“Their Lordships are disposed to think that the maintenance of private cattle pounds 
is incompatible with provisions of the Cattle Trespass Act, and they are of opinion that 
under the circumstances the establishment and maintenance of cattle pounds under the 
superintendence and control of Government officials empowered to obtain the assistance 
of the police when required may be considered essential for the maintenance of law and 
order, and peace and good government of the country, and therefore an act of the Exe- 
cutive Government with which it is not competent for the Civil Court to interfere.” 

The learned counsel for the petitioner relies on these observations in support 
of his contentions that the maintenance of cattle-pounds is one of the essential 
Government functions because it was intimately connected with the mainten- 
ance of law and order and the peace and good Government and may also par- 
take of the nature of the right intimately connected with the sovereign power 
of the State. Whether or not, it could be claimed as exercise of sovereign 
power, there is no doubt that the maintenance of cattle-pounds under the sta- 
tutory obligations is one of the essential functions of the Executive Government 
for the maintenance of law and order. Cases frequently come before Courts 
of fiuisance, breach of right and peace on account of straying of cattle and 
disputes arising from illegal seizure of cattle. It is for this purpose, that 
legislation has advisedly invested public authorities with the function in main- 
taining cattle-pounds and their control. The fact that now under the new 
disposition with the decentralisation of the powers of the State Government, 
these functions are entrusted to the local bodies like the Janpad Sabha under 
the Local Government Act, or the Municipal Authorities in urban areas and 
the Village Panchayats under the Bombay Village Panchayats Act, 
is in no way derogatory to the position as to the character of the power 
which is vested in these authorities so far as the activities relating to 
prevention. and control of cattle trespass is concerned. One of the 
arguments urged in this respect was that if the majority of functions 
undertaken or carried on by the Panchayat are welfare functions, as they must 
necessarily be, then this is one of the activities amongst various functions re- 
quired to be undertaken by the village panchayat and if the principal nature 
of the functions carried on by the Panchayat is in the nature of welfare acti- 
vities, the activity in relation to the cattle pounds should not be excluded from 
that category. We are unable to accept this contention in the form it is pre- 
sented. Even a village panchayat is required to undertake some of the govern- 
mental functions and to that extent, it will not be possible to hold that the 
activities in respect of those functions are activities amounting to an ‘‘indus- 
try’’. We must, therefore, hold that this is one of the essential governmental 
functions which was entrusted to the village panchayat under the provisions of 
the Bombay Village Panchayats Act and this activity,at any rate, could not 
be said to answer the character of an activity analogous to that of an ‘‘industry’’. 

In our opinion, the second test also fails in this case because it is not possible 
to conceive of a private citizen establishing a private cattle-pound as observed 
by the Privy Council. The very fact that the duty to establish cattle-pound is 
statutorily imposed on public authorities must be considered to imply a bar to 
other persons to set up a cattle-pound. Difficulties which would arise if such a 
right were recognised are not difficult to imagine. It is because of the police 
assistance that is given to the pound keeper in respect of seizure of cattle, their 
impounding and their sale that proper and smooth administration of cattle- 
pound is possible. The help of police can be taken for seizing straying or tres- 
passing cattle and even any citizen is entitled to seize cattle trespassing upon 
public lands or property of individuals which right can be exercised only so long 
as the seized cattle can be taken to a public cattle-pound. Otherwise, if private 
pounds are held permissible under the law, it will open door to numerous 
fights leading to conflicting claims and perhaps also to breach of peace, for 
prevention of which the institution of ‘public pounds’ seems to have been 
treated as an activity of the State or other limb of the State. We must, there- 
fore, hold that, by necessary implication, a private citizen is not entitled to 
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have his own pounds or to claim the right to impound the offending cattle of 
other citizens in a private pound. Any head of cattle found committing a 
nuisance or trespass or damage has necessarily to be taken to a public pound 
established according to the area in which the offence or mischief takes place. 
That being the position, we do not think that the activity carried on by the 
village panchayat satisfies cither of the two tests laid down and therefore, it is 
not possible to hold that respondent No. 1 was employed in an activity which 
has any resemblance to an ‘‘industry’’ carried on by the petitioner. Differing 
from the State Industrial Court, therefore, it must be held that respondent No. 
1 was not entitled to make an application to the District Industrial Court, as 
he was not an employee of the petitioner, an employer within the meaning of 
the C.P. and Berar Industrial Disputes Settlement Act. 


The result is the petition is allowed and respondent No. 1’s application is 
liable to be dismissed as not tenable, but in the circumstances, there will be 
no order as to costs. Petttion allowed. 


rn 
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CRIMINAL APPELLATE. 


Before Mr. Justice Patel and Mr. Justice Kantawala. 


STATE v. LAKSHMANDAS CHAGANLAL BHATIA.” 


Foreign Exchange Regulation Act (Act VII of 1947), Secs. 23-A, 23(1), 23(1-A), 8—Sea 
Customs Act (VIII of 1878), Secs. 19, 167(81), 2(£), 2(gg), 18, 20—Criminal Pro- 
cedure Code (Act V of 1898), Secs. 423(1), 561-A—Indian Evidence Act (I of 1872), 
Secs. 54, 11, 8, 9, 14, 15—Constitution of India, Arts. 21, 14—Whether unauthorised 
import of gold by air amounts to offence under s. 167(81), Sea Customs Act— 
Customs Officer whether has discretion to proceed or not to proceed against parti- 
cular person under s. 167(81)—Accomplice switness—Applicability of art. 21 of Con- 
stitution where provisions of Criminal Procedure Code not observed—What marks 
end of conspiracy—Whether witness can be recalled on allegation that he has given 
false evidence—Use of evidence of prior transactions when permissible—Practice— 
Appeal filed by accused who has jumped bail—Court whether can dismiss appeal in 
limine—Land Customs Act (XIX of 1924), Sec. 9—Aircrafts Act (XXII of 1934). 


Under s. 23-A of the Foreign Exchange Regulation Act, 1947, all the restrictions 
in reference to the articles dealt with by the Act howsoever imported (whether by 
air, by sea or land) will be deemed to be imposed under s. 19 of the Sea Customs 
Act, 1878. Therefore the restrictions regarding import of the goods notified only 
by sea were not deemed to be restrictions under s. 19 of the Sea Customs Act, but 
all imports of goods by any method howsoever, and once they became restrictions 
under s. 19 of the Sea Customs Act, without anything more, all the provisions of 
the latter Act will apply. 

Collector of Customs. v. Sampathu Chetty; Mohd. Kasim v. Assist. Collector, 
Central Excise’? Bengal Immunity Co. v. State of Bihar; Sales-tax Commr. v. Modi 
Sugar Mills,“ State of Bombay v. Pandurang, East End Dwelling Co. Ltd. v. 
Finsbury Borough Council and Jagannath Sonu v. State; referred to. 

Under s. 167(81) of the Sea Customs Act, 1878, discretion is left to the Customs 
Officer to proceed or not to proceed against a particular person. 

Narayandas v. State of Maharashtra® and Lakshmipat Choraria v. State, referred to. 

If an accomplice is desired to be used as a witness without the procedure of 


*Dectded, April 18/27, 1966. Criminal Ap- 4 [1061] A.LR. 9.0, 1047. 


peal No, 1626 of 1963 (with Criminal Appeals 5 [1953] ATR. S.C. 244, s.o 65 Bom. 
Nos, 1625, 1627 to 1631, 1633 and 1652 of L.R. 526, 


1963). 6 [1952] A.C, 109. 
1 [1962] A.I.R. 8.0, $16, 7 (1964) 67 Bom. L.R. 38. 
2 [1962] A.J.R, Mad. 85, 7.3. 8 (1963) 66 Bom. L,R. 17. 


3 [1985] AI.R. S.C, 661. at p. 680, 9 (1964) 67 Bom. L.R. 618, 
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pardon, his trial can be separated and he may either be tried first and then be 
examined as a witness or he may be examined as a witness first and then tried. 
Narayandas v. State of Maharashtra,’ referred to. 

Where two of the accomplices are almost similarly situated as to their compli- 
city in an offence and are also willing to be witnesses and the police officer selects 
one of them only as a witness, the decision of the police officer is not thereby 
rendered illegal or void. 

i Matajog Dobey v. H. C. Bhari referred to. 

The evidence of an accomplice witness not charge-sheeted by the police ought to 
be received with great caution and may be given more or less weight according 
to the facts and circumstances of each case. 

Banu Singh v. Emperor? and Emperor v. Keshav Korttkar,” referred to. 

Merely because some provision of the Criminal Procedure Code, 1898, is not ob- 
served, the application of art, 21 of the Constitution of India is not attracted. 

Just as a business partnership does not come to an end merely because the 
partnerg settle their account or merely because there is some set back or because 
hew method of business is evolved to make the business fool-proof, so also in the 
case of a criminal partnership it does not end by the happening of any one of 
such things. The conspiracy ends, “each one takes his gain in spendable form 
and goes his separate way”. 

Krulswitch v. United States,“ Rash Behari v. Emperor, Barindra Kumar Ghose v. 
Emperor,“ S. Swamirathnam v. State of Madras,” Natwarlal v. State of Bombay," 
United States v. Bruno,” Rex v. Kate Evelyn Meyrick. Luigi Achille Ribufi,” R. v. 
Griffiths," Emperor v. Ramchandra Rango McDonald v. The United States” and 
Abdul Kadar v. State referred to. 

Section 34 of the Indian Evidence Act, 1872, cannot be given overriding effect 
so as to be directly contradictory to the other sections of the Act. The use of 
evidence of prior transactions which is given by the prosecution must however be 
confined within its proper and legitimate limits only. The Court cannot merely be- 
cause there was evidence of similar actions on the part of the accused some pre- 
vious time, infer that the offence under inquiry must also necessarily have been 
committed by the accused and to that extent one may with advantage restrict the 
operation of s, 11 of the Act. If that were not done, under the provisions of the 
widely worded s. 11, the Court would be invited to hold the accused guilty not by 
direct evidence regarding the crime charged, but by means of evidence in respect 
of previous incidents. The construction of s. 11 must be inferred from the words 
of the section. The section requires that the irrelevant fact to be introduced in 
evidence in order to be relevant must be inconsistent with the fact in issue or 
relevant fact or makes the existence or non-existence of such fact highly prob- 
able, which means very -high degree of probability is required. Facts which are 
of merely probative force cannot be offered in evidence under the section. 

Reg. v. Parbhudas,™ Makin v. Attorney General for New South Wales,™ Srinivas 
Mall v. Emperor,” Harris v. Director of Prosecutions,” Emperor v. Debendra 
Prosad,” Thompson v. The King,” Noor Mohamed v. The King" The King v. 
Fisher,” Rex v. Ellis,” R. v. Slender," Sardul Singh v. State of Bombay, Emperor v. 
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12 (1906) T.L.R. 33 Cal. 1353. 24 (1963) 65 Bom. L.R. 864. 

18 ae 37 Bom, L.R, 179. 25 (1874) 11 B.H.C.R, 90, 

14 (1949) 336 U.S, 440, 93 L. ed. 700. 26 [1804] A.C. 57. 

16 [1936] ALR, Cal, 753. 27 [1947] ALR. P.C. 135. 

16 (1900 I.L.R. 87 Cal. 467. 28 [1952] All E.R. 1044. 

17 11957] A.I.R. 8.0. 340, 29 t1000, LLL.R. 36 Cal. 573, 

18 (1961) 65 Bom. L.R., 880, S.C. 30 [1918] A.O. 221, 

19 Criminal Law and its Administration, 31 [1949] A.LLR,. P.C. 161, 
p. 661. 32 [1810] 1 K.B. 149. 
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Wahiduddin Hamiduddin™ Emperor v. Goma Rama” and Emperor v. Panchu Das,” 
referred to. 

There is no general rule that a witness should be recalled when an allegation is 
made that the witness has given false evidence. The Court must be satisfied that 
there is sufficient independent material before it which justifes an inference that 
the witness may have told lies. Evidence cannot be re-opened merely on un- 
founded allegations. 

R. v. Grant” distinguished. 
R. v. Flower (Richard),” referred to. 

It is not obligatory on the High Court to hear an appeal on merits filed by the 
accused where the accused has after obtaining bail removed himself out of the 
jurisdiction of the Court. In such a case this Court can dismiss the appeal in 
limine. 

The principle of s. 423(1) of the Criminal Procedure Code cannot apply to the 
case of an appellant who hag obtained bail and jumped bail, Along with this 
section must be read s. 561-A of the Code which inter alia speaks of the inherent 
power of the Court to make such orders as may be necessary to prevent abuse of 
the process of any Court. It is an abuse of the process of the Court to obtain 
bail and then to leave its jurisdiction and render it impossible to enforce its orders. 

R. v. Flower (Richard), referred to. 


THESE appeals arose out of a prosecution against the accused and some others 
for offences of conspiracy under s. 120-B of the Indian Penal Code for import- 
ing and bringing into India by the Air-India International plane ‘‘Rani of 
Jhansi’’, gold in contravention of the provisions of the Sea Customs Act, 1878, 
read with the relevant Notifications. The period of conspiracy was from Novem- 
ber 1, 1956 to February 2, 1959. The evidence consisted of a large number of 
witnesses the most important being some of those who were actually concerned 
in this conspiracy in one way or another, and who were not named as defen- 
dants in the complaint, namely, Yusuf Merchant the axle of the conspiracy, Md. 
Zahur Ahmed his driver and Chandiwalla, the father-in-law of Yusuf Merchant 
who had a silver refinery at Bandra. All the defendants denied that they had 
committed any offence whatsoever. They sought to explain various circum- 
stances appearing in the case and finally said that Yusuf Merchant was making 
false accusation against them to save his own skin at the instigation of the 
Customs Officers. “The Magistrate before whom the case was heard, acquitted 
some defendants and convicted others, imposing various sentences on each of 
these defendants. The defendants appealed. 


In Criminal Appeal No. 1626 of 1968. 
R. Jethmalani, with B. G. Wadhwa, for accused No. 6. 
In Criminal Appeal No. 1625 of 1963. 
R. Jethmalani, with D. G. Nerurkar and B. M. Parikh, for accused No. 11. 
In Criminal Appeal No. 1627 of 1963. 
D. G. Nerurkar, with M. M. Parikh and R. Jethmalani, for accused No. 7 
In Criminal Appeal No. 1628 of 1963. 
R. Jethmalant, with B. G. Wadhwa, for accused No. 14. 
In Criminal Appeals Nos. 1629 and 1630 of 1963. 
A. V. Rao, for accused Nos. 15 and 36. 
In Criminal Appeal No. 1631 of 1963. 
Porus Mehta,.instructed by Gagrat & Co., for accused No. 12. 


In Criminal Appeal No. 1633 of 1963. 
G. J. Desai, for accused No. 17. 


36 (1929) 32 Bom. L.R. 324. , 30 [1958] Cr, L,R. 42. 
37 (1944) 46 Bom. L-R., 811. 40 [1965]3 All E.R. 689. 
38 (1920) I.L.R. 47. Cal. 671. 41 [1965] 3 All E.R, 669. 
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In Criminal Appeal No. 1646 of 1963. 
Porus Mehta, instructed by Gagrat & Co., for accused No. 8. 


In Criminal Appeal No. 1652 of 1963. 
H. N. Ramchandam, for accused No. 16. 


K. J. Khandalawalla, with B. A. Pandya and 8. R. Vakil, Special Public Pro- 
secutors and V. S. Deshpande, Assistant Government Pleader, for the State 
in all appeals. 


Pareu J. [His Lordship, after setting out the facts, proceeded]. Now, the 
allegation in this case was that gold was smuggled into Indian territory by 
planes either through passengers or crew or actually hidden in the aircrafts. 
Mr. Porus Mehta, therefore, raised a contention that such import of gold by 
air cannot amount to an offence under s. 167(8/) of the Sea Customs Act read 
with the relevant provisions of the Foreign Exchange Regulation Act, 1947. 
His argument is that the Sea Customs Act applies only to import by sea. Simi- 
larly, the Land Customs Act, 1924, applies to imports by land. Though all res- 
trictions under s. 8 of the Foreign Exchange Regulation Act, 1947, are deemed 
to be restrictions under the Sea Customs Act, it cannot touch import of gold 
by air. Thus, he says, no offence with which they are charged is actually made 
out. The relevant provisions of the Sea Customs Act referred to in this con- 
nection are ss. 2(f), 2(gg), 18, 19, 20 and Chapters VII and IX. 

Now s. 2(f) gives inclusive definition of ‘‘vessel’’ made for conveyance by 
water of human beings or property and s. 2(gg) defines ‘‘Indian Customs 
waters’’ to mean the waters extending into the sea to a distance of twelve 
nautical miles measured from the appropriate base line on the coast of India. 
Section 18 is a prohibitive section and says, ‘‘No goods...shall be brought, 
whether by land or sea, into India”. Section 19 is an enabling section which 
enables the Central Government by a notification in the Official Gazette to 
prohibit or restrict the bringing or taking by sea or by land goods of any 
specified description into or out of India across any customs frontier as defined 
by the Central Government, Section 20 provides for the levy of customs duties. 
Chapter V relates to levy of, and exemption from, customs duties. Chapter 
VII relates to arrival and departure of vessels and deals with vessels carrying 
goods by water. Chapter IX again deals with import by sea. The Land Clus- 
toms Act by s. 9 provides that certain provisions of the Sea Customs Act speci- 
fied in the Schedule along with all notifications, orders, rules, forms ete. under 
the same shall, so far as applicable, apply for the purpose of levy of duties of 
land customs under the Land Customs Act. Mr. Mehta says that though there 
is the Indian Aircraft Act of 1934, in the said Act, no such provision appears, 
and therefore, goods carried by air in aircrafts do not attract the provisions 
of the Sea Customs Act. No doubt, s. 16 of the Aircraft Act enables the Cen- 
tral Government by notification to apply the provisions of the Sea Customs 
Act, but it has not chosen to do so. For this reason, therefore, he says such 
importation does not amount to an offence. 

If the matters had stood thus, probably Mr. Mehta may have been right. But 
matters do not rest here. The Foreign Exchange Regulation Act, 1947, as the 
preamble shows, was intended to regulate, among other things, import and ex- 
port of currency and bullion. The relevant sections do not lay down any limi- 
tation as to the manner of import or export. Section 8 of this Act, as s. 19 of 
the Sea Customs Act, enables the Central Government by notification to order, 
subject to exemptions, if any, that no person shall, except with the general or 
special permission of the Reserve Bank and on payment of the fee, if any 
prescribed, bring or send into India any gold or silver or any currency notes 
or bank notes or coin whether Indian or Foreign. The explanation and sub- 
s.(2) need not be reproduced as they do not affect the present question. Section 
23(1) of this Act, as it stood in 1959 when the offences came to light, provided 
for punishments for contravention of ss. 4, 5, 9 and 12(2) or any rule or order 
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ete. with two alternative penalties, one, such as may be levied by the Director 
of Enforcement or, on conviction, by a Court. Section 23(J-A) (a) similarly 
provided punishment upon conviction by a Court extending to two years or fine 
or both for contravention of any of the provisions of the Act or rules other than 
those referred to in s. 23(/), while s. 23(/-A)(b) prescribed penalty on con- 
vietion by a Court for contravention of any direction or order made under 
s. 19. The rest of that section is not material. Section 23-A is very material 
and runs as follows: 

“Without prejudice to the provisions of section 23 or to any other provision con- 
tained in this Act, the restrictions imposed by sub-sections (1) and (2) of section 8, 
sub-section (1) of section 12 and clause (a) of sub-section (1) of section 13 shall be 
deemed to have been imposed under section 19 of the Sea Customs Act, 1878, and all 
the provisions of that Act shall have effect accordingly, except that section 183 there- 
of shall have effect as if for the word ‘shall’ therein, the word ‘may’ were substituted.” 
Mr. Mehta argues that though the language of s. 23-A may appear to be 
general, the Legislature intended that import of the articles intended to be 
touched by the Foreign Exchange Regulation Act would attract the applica- 
tion of the Sea Customs Act only and only if the imports were by sea, and 
not otherwise. In other words, he says if the import were by sea, then in spite 
ef the fact that no notification except one under the Foreign Exchange Re- 
gulation Act had been issued, it would still be deemed to be a notification 
under s. 19 of the Sea Customs Act, and it would be punishable under the 
latter Act. But if the import were otherwise than by sea, only the provi- 
sions of the Foreign Exchange Regulation Act would be attracted and the 
violation would be punishable under s. 23 of the Foreign Exchange Regula- 
tion Act only. The provisions, he says, were intended only to save the pub- 
lishing of another notification under the Sea Customs Act. He says that it is 
wrong to suppose that by s. 23-A the provisions of the Sea Customs Act were 
incorporated into the Foreign Exchange Regulation Act or vice versa, and 
relies in support upon Collector of Customs v. Sampathu Chetty’ and Mohd. 
Kasim v. Assist. Collector, Central Excise. He also says that the fiction 
should have a very limited effect, and for this relies upon the decision in 
Bengal Immunity Co. v. State of Bihar? and Sales-taz Commr. v. Modi Sugar 
Mills.4 We must now, therefore, examine the contention. 

In order to ascertain the intention of the Legislature, every legislative pro- 
vision has to be fairly and reasonably interpreted. The language must carry 
its ordinary meaning, unless the subject or its context suggests otherwise, and 
the Court is not entitled to speculate as to the intention of the Legislature 
and invent restrictions and prohibitions not justified by the language of the 
statute on the ground that that would be the intention of the Legislature 
Intention must be taken to have been expressed by the language used by the 
Legislature. A plain reading of s. 23-A of the Foreign Exchange Regulation 
Act, does not show that the provisions of the Sea Customs Act were intended 
to be transposed into those of the Foreign Exchange Regulation Act or what 
is called incorporation at all. The section in clear language speaks that the 
restrictions imposed under the provisions there referred to shall be deemed 
to have been imposed under s. 19 of the Sea Customs Act. Omitting the un- 
necessary portion, the language would read, ‘‘the restrictions imposed by... 
shall be deemed to have been imposed under section 19 of the Sea Customs 
Act, 1878’’. There is nothing to suggest that the restrictions which are deem- 
ed to be imposed under the Sea Customs Act, are only such as are in respect 
of import and export of the articles dealt with by the Foreign Exchange Regula- 
tion Act, only by sea. The natural meaning of the words is that all the res- 
frictions in reference to the articles dealt with by the Foreign Exchange Re- 
eulation Act howsoever imported (whether by air, by sea or land) shall be 
deemed to be imposed under s. 19 of the Sea Customs Act. It is clear, there- 
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fore, that the restrictions regarding import of the goods notified only by sea 
were not deemed to be restrictions under s. 19 of the Sea Customs Act, but 
all imports of goods by any method howsoever, and once they became restric- 
tions under s. 19 of the Sea Customs Act, without anything more, all the pro- 
visions of the latter Act must apply. The Legislature has not left any 
matters in doubt and it has specifically applied all the provisions of the Act 
in express words and as it was intended to give discretion to the officer in 
cases where confiscation is authorised by the Act, as to s. 183 some change 
was effected. This is a clear case not of incorporation of one Act into another 
with its necessary consequences, but providing certain effects by reference. 

Collector of Customs v. Sampathu Chetty referred to above came before the 
Supreme Court against the decision of the Madras High Court, and the ques- 
tion was whether s. 178A of the Sea Customs Act, which was introduced in 
the statute in 1955 after the Foreign Exchange Regulation Act, 1947, was en- 
acted, applied to a contravention of a notification under the Foreign Exchange 
Regulation Act. The Madras High Court held that by s. 23-A of the Foreign 
Exchange Regulation Act, the provisions of the Sea Customs Act, as they then 
stood, were incorporated into the later Act, and therefore, the amending 
s. 178-A was not attracted. The Supreme Court rejected the contention that 
the earlier statute was incorporated in the later. They analysed the doctrine 
of incorporation and its effect and held overruling the decision of the Madras 
High Court that the earlier Act was not incorporated into the later Act at 
all, and that s. 23-A brought about certain effects by reference to the earlier 
Act. The Court held that a notification issued under s. 8(7) of the Foreign 
Exchange Regulation Act is deemed for all purposes to be a notification issued 
under s. 19 of the Sea Customs Act, the contravention of the notification 
attracts to it each and every provision of the Sea Customs Act which is in 
force at the date of the contravention (see para. 42). The decision in Secre- 
tary of State for India in Council v. Hindusthan Co-operatwe Insurance 
Society, Limuted® was distinguished. This decision, in our view, apart from 
negativing the theory of incorporation of the earlier Act into the later Act is 
against the contention of Mr. Mehta. The Supreme Court clearly indicated 
that all restrictions under the referred sections under the later Act became res- 
trictions under the earlier Act, and the provisions of the earlier Act became 
applicable. In the same volume, there is another decision Pukhraj v. D. R. 
Kohli. There also the Supreme Court held that a notification issued by the 
Government of India under s. 8(/) of the later Act has the force of a notifi- 
cation issued under s. 19 of the earlier Act, and the relevant provisions, includ- 
ing ss. 167 (87) and 178-A were applicable. Mr. Jethmalani distinguishes these 
eases on the ground that they did not deal with transport of gold by air. It 
is impossible to accept that the cases do not apply. The next case is Mohd. 
Kasim v. Assist. Collector, Central Excise. This case again negatived the 
theory of incorporation, this time, of Foreign Exchange Regulation Act in the 
Sea Customs Act, and held that s. 23-A of the Foreign Exchange Regulation 
Act was a referential section and having regard to the rules of construction, 
s. 167(81) of the Sea Customs Act applied, though it was introduced into the 
Act after the Foreign Exchange Regulation Act was enacted. This decision 
also does not help Mr. Mehta and is really against him. 

Mr, Mehta relied upon Bengal Immunity Co. v. State of Bihar and Sales-taz 
Commr. v. Modi Sugar Mills, where it is said that a legal fiction ought to be 
limited to the purpose for which it was created and should not be extended 
beyond its legitimate field. We are not extending the fiction in any manner 
whatsoever. The Legislature has provided that the restriction shall be deemed 
to be a restriction under s. 19 of the Sea Customs Act, which it is really not. 
The Legislature intended that for all purposes, it became a restriction under 
s. 19 of the Sea Customs Act and it attracted the provisions of that Act. 


5 (1981) LL.R, 59 Cal, 55. L.R. 281. 
6 [1962] A.I.R. 8.C. 1559, s.c. 65 Bom. 
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Even if the portion commencing with “and all the provisions...’’ were absent 
from the section, having regard to the language used in s. 23-A of the 
Foreign Exchange Regulation Act, we would have been bound to hold that the 
provisions of the Sea Customs Act became applicable, for it has been held in 
State of Bombay v. Pandurang,” that full effect must be given to the statutory 
fiction, and it should be carried to its logical conclusion. We may also in this 
connection refer to Lord Asquith’s observations in Hast End Dwelling Co. 
Lid. v. Finsbury Borough Council, which are cited in the above case. Lord 
Asquith says (p. 182): 

“If you are bidden to treat an imaginary state of affairs as real, you must surely, 

unless prohibited from doing so, also imagine as real the consequences and incidents 
which, if the putative state of affairs had in fact existed, must inevitably have flowed 
from or accompanied it... The statute says that you must imagine a certain state of 
affairs; it does not say, that having done so, you must cause or permit your imagination 
to boggle when it comes to the inevitable corollaries of that state of affairs.” 
Mr. Jethmalani, admitting that a restriction, imposed under s. 8 of the Foreign 
Exchange Regulation Act, can be said to be one imposed under s. 19 of the 
Sea Customs Act, contended that if the language of a particular section of 
the Sea Customs Act was not appropriate, then to that extent it would not 
be applicable. We do not see how it is possible to accept this contention ex- 
cept by adding the words ‘‘so far as applicable’’ to the latter part of s. 23-A 
beginning with ‘‘and all the provisions... shall be applicable’’ which we are 
not entitled to do. To accept this contention would be to boggle the intention 
of the Legislature when it has in very clear language provided for the appli- 
cation of all the provisions of the Sea Customs Act and s. 183 with slight 
modification as there mentioned. 

These provisions were considered in Jagannath Sonu v. Statc®4 by a Bench 
of this Court of which I was a member, though in a slightly different context. 
We did not accept the theory of incorporation of one Act into another, and 
gave the deeming provisions of s. 23-A of the Foreign Exchange Regulation 
Act its full effect, including all its logical consequences. We, therefore, re- 
ject Mr. Mehta’s contention that no offence is made out as contended by him. 

Mr. Mehta then contended that in any event no offence of evasion of duty 
under s. 167(8/) of the Sea Customs Act can in any circumstances be made 
out inasmuch as s. 20 of the said Act imposes a duty only on imports by sea. 
Assuming this to be so, s. 167 (87) does not concern itself merely with offences 
of evasion of duty. It is a very widely worded section and creates an offence 
for acquisition or possession or being concerned in carrying or removing, de- 
positing, harbouring or concealing or in any manner dealing with goods or with 
respect to importation or exportation of which any prohibition or restriction 
is in force, and so on. If the import of the bullion is prohibited and if it is 
established that any of the accused has done any of the acts mentioned in 
s. 167(81), then he would be guilty of the same. This contention also must, 
therefore, fail. 

Mr. Jethmalani argued that, on the evidence, Yusuf Merchant and Chandi- 
walla, out of the accomplices, ought to have been prosecuted along with the 
accused as there was sufficient evidence against them. If the Customs Autho- 
rities wanted to use their evidence against the accused, they ought to have 
proceeded to obtain the same by the procedure prescribed by the Criminal Pro- 
cedure Code or otherwise by law, but they had no right, on their own respon- 
sibility, to choose particular persons as witnesses and prosecute the others. He 
complains that the Magistrate was bound to issue process against them under 
s. 204 of the Criminal Procedure Code. The non-proseeution of these witnesses 
has resulted in violation of the constitutional guarantee of equality under 
art. 14. He further contended that the evidence of these witnesses is obtained 


7 [1953] ALR. S.C. 244, s.c. 55 Bom, L.R. 8 [1952] A.C. 109. 
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contrary to the provisions of ss. 337 and 338 and that their evidence was 
- obtained by promising them that no member of their family would be pro- 
secuted though there was evidence against them. Thus the evidence has been 
obtained in violation of the provisions of ss. 163 and 343 of the Criminal Pro- 
cedure Code; and hence the conviction is not ‘‘in accordance with procedure 
established by law’’ as required by art. 21, and therefore, ought to be set 
aside. Mr. Khandalawalla contended that the offences under the Sea Customs 
Act are not investigated according to the Criminal Procedure Code, that ss. 337 
and 338 and 494, Criminal Procedure Code, do not apply and the Customs 
Authority has discretion under s. 187-A to prosecute or not any person who 
has committed breach of any of its provisions, that the accused and the wit- 
nesses are not similarly situated, that art. 14, therefore cannot be attracted, 
that the learned Magistrate was justified in not issuing process and that no 
inducement was offered by the Customs Officer to Yusuf Merchant and 
Chandiwalla. 

It is now well settled that art. 14 does not ensure absolute equality amongst 
all but ensures it amongst persons similarly situated. It is for this reason 
that classification is permissible, provided there is a nexus between the classi- 
fication and the purpose to be achieved. In answering a similar plea for the 
prosecution of some of the witnesses along with those who were accused, in 
Narayandas v. State of Maharashtra, a Bench of which I was a member held 
that as the witnesses and the accused were not similarly situated, the autho- 
rities were not wrong in not prosecuting them. Same answer was given in 
Lakshmipat Choraria v. State of Maharashtre.'° 

Assuming that there is sufficient evidence against P.W. 2 Yusuf Merchant 
and P.W. 127 Chandiwalla and that they are otherwise similarly situated. 
what is the right of the accused? Mr. Jethmalani says that the accused 
should be put in the same position as that of the witnesses by their acquittal. 
We are by no means satisfied that this consequence must follow. While deal- 
ing with the exclusionary theory of evidence enunciated by the American 
Federal Court, Cordozo J. in People v. Defore!! (cited in Wigmore on Evid- 
ence, McNaughton Revision, Vol. VIII, p. 37) in a different context, says: 

“We are confirmed in this conclusion when we reflect how far-reaching in its effect 

upon society the new consequences would be. The pettiest peace officer would have 
it in his power, through overzeal or indiscretion, to confer immunity upon an offender 
for crimes the most flagitious. A room is searched against the law, and the body of a 
murdered man is found. If the place of discovery may not be proved, the other cir- 
cumstances may be insufficient to connect the defendant with the crime. The privacy 
of the home has been infringed, and the murderer goes free. Another search, once 
more against law, discloses counterfeit money or implements of forgery. The absence 
of a warrant means freedom of the forger. Like instances may be multiplied. We may 
not subject society to these dangers until the Legislature has spoken with a clearer 
voice.” 
It is true that, in the supposed interest of the society, constitutional guarantee 
cannot be reduced to nullity. But, if without bringing about the result of ex- 
posing the society to crimes, the accused can be restored to equality, they can- 
not complain. In our view, the Court may, if it is satisfied that the witnesses 
are similarly situated, order their prosecution, but ought not to acquit the 
accused only on this ground. 

Mr. Khandalawalla contended that the proper remedy would be to apply by 
a writ petition to the High Court if any of the accused is dissatisfied by the 
non-prosecution of any one who was a party to the offence. So far as at pre- 
sent advised, we are not prepared to hold that that is the only remedy avail- 
able to them. Much depends upon the nature of the relief claimed by the 
accused. 
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Mr. Jethamalani urged that it is the duty of the officers concerned to pro- 
seeute the law-breakers and they cannot pick and choose. He says s. 120B of. 
the Penal Code and s. 167(81) which create these offences do not create any 
exception and enable the officers to exercise their choice according to their 
pleasure. Mr. Khandalawalla relies upon s. 187A of the Sea Customs Act 
which prevents any Court from taking cognizance of an offence under the Act 
except upon a complaint by an officer therein specified and urged that discre- 
tion is left to the officer whether to proceed or not to proceed against a parti- 
cular person. Mr. Khandalawalla is indeed right when he says that offences 
under thig Act and the Penal Code are essentially different. The Customs 
Officers are Revenue Officers and, in accordance with the scheme of the Sea 
Customs Act, much discretion is left with the authorities to prosecute or not 
to prosecute in a given case, while that is not so regarding offences under the 
Penal Code, the investigation of which is governed by the Criminal Procedure 
Code. This Court has held in Nerayandas v. State of Maharashtra and 
Lakshmipat Choraria v. State of Maharashtra that under the Criminal Pro- 
cedure Code, the investigating officer has discretion not to charge-sheet an 
offender only if in his opinion the evidence against him is not sufficient. If 
the evidence is sufficient, he has no choice. Indeed, there is no such provision 
in the Sea Customs Act. In the latter case, it is also held that investigation 
of offences under the Sea Customs Act is not under the Criminal Procedure 
Code and it does not apply. Mr. Jethmalani’s contention is that discretion, 
however, is confined to offences only. In other words, he says that the Customs 
Authority has discretion to prosecute or not to prosecute for a given offence, 
but where the offence is committed by two or more persons and they decide to 
file complaint, they have no choice. For, he says, to hold that such a discre- 
tion ig vested in the Customs Authority by the section without prescribing the 
principles for its exercise would render the section ultra vires and the Court 
would not so construe it. The circumstances can be so varied and numerous 
that it is not possible to lay down any principle regarding the exercise of the 
discretion. The Court is entitled to grant pardon under s. 337 of the Cri- 
minal Procedure ‘Code, but no principles are laid down for the exercise of the 
diseretion. Nor, so far as we are aware, any Court has defined the principles 
for the exercise of the powers of pardon, for the matter must be left to the 
diseretion of the officer concerned. 

At first sight there may appear to be substance in what Mr. Khandalawalla 
says. But this section does not stand by itself. Section 190 of the Code has 
considerable effect on s. 204 of the Code. This Court in Lakshmipat’s case, 
(p. 640) held that the section does not mean that when a complaint is made 
by the Customs Officer, it is not open to the Magistrate before whom the com. 
plaint is made, to proceed against a person against whom, in his opinion, there 
is sufficient evidence, even if his name is not mentioned as an accused in the 
complaint. This decision binds us and the matter is not open to argument. 

Mr. Jethmalani then complained that the learned Magistrate rejected his 
application under s. 351 summarily. The application was made on behalf of 
the accused immediately after he was examined in chief praying that Yusuf 
Merchant be joined with them as co-accused. The purpose of this was obvious- 
ly to prevent his being examined as a witness at the trial. This application 
was resisted by the prosecution. In Narayandas v. State of Maharashtra, we 
have held that the provisions regarding joinder of accused contained in the 
Criminal Procedure Code, are merely enabling and they do not give an accused 
a right to insist that some one else, though he may be an accomplice in the 
crime alleged, be joined with him at the trial. If an accomplice is desired to 
be used as a witness without the procedure of pardon, his trial can be separa- 
ted and he may either be tried first and then be examined as a witness or he 
may be examined as a witness first and then tried. In cither case, that is no 
advantage to the accused. 

Mr, Jethmalani then contended that, in any event, the learned Magistrate 
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should have acted under s. 204, Criminal Procedure Code, and issued process 
against Yusuf Merchant and Chandiwalla, as, as against them, there was suffi- 
cient evidence. Our attention is invited to the evidence against each of them 
in support of this submission. Mr. Khandalawalla says that s. 204 is merely 
an enabling section intended to give a discretion to the Magistrate to issue a 
particular kind of process. According to him, the word ‘accused’ refers to 
the person who is named as an accused and not to one who is not so named. 
He reasons thus. Section 190 which concerns with initiation of proceedings 
enables the Magistrate to take cognizance of offences in three classes of cases: 
(1) upon receiving a complaint, (2) upon police report and (3) upon infor. 
mation from any person other than a police officer or upon his own knowledge 
or suspicion. Chapter XVI deals with complaints to Magistrates and pres- 
eribes the procedure to be followed by the Magistrate, and by s. 203 re- 
quires him to dismiss the complaint if he thinks there is no sufficient ground. 
Then follows Chapter XVII which consists only of two sections. Section 205 
enables him to issue summons in summons cases or either a warrant or sum- 
mons even in a warrant case and conditions of such issue. Section 205 en- 
ables him to dispense with the personal attendance of the accused. Section 
207-A falls in Chapter VIIL and deals with the procedure to be adopted ‘on a 
police report. Section 207-A (3) says: ‘‘...when the accused appears or is 
brought before him...’’. The ‘accused’ would mean accused named in’ the 
report as ‘accused’. Similarly, in s. 204, it also means one who is named as 
an accused. It seems that this contention is not accepted by the Bench in 
Lakshmipat Choraria v. State of Maharashtra, where the Court applied s. 204 
and held on merits that the learned Magistrate was justified in not issuing pro- 
cess against the witness. Similarly, in Narayandas v. State of Maharashtra 
also, it was on the basis that s. 204 applied that the contention was negatived 
on merits. j 

` We must now deal with Mr. Khandalawalla’s contention that Yusuf Mer- 
chant and the accused are not similarly situated. Yusuf Merchant’s state- 
ment showed that he was the connecting link amongst all the conspirators and 
it could only be his evidence that could give the particulars of the conspiracy. 
and its working. Without his evidence, the pillars of the conspiracy could not 
have been reached. Even the statement of accused No. 6 at exh, Z-682 was 
recorded as late as July 15, 1959, and it is one of evasion. Those of accused 
No. 7 at exh. Z-702, of accused No. 8 at exh. Z-703, of accused No. 12 at exh. 
Z-704 and exh. Z-705 show nothing and are of no use at all. Those of accused 
No. 15 and accused No. 36 at exhs. Z-684, Z-700, Z-684-A and Z-697 give only 
a very small part of the story. It can be seen, therefore, that evidence of 
none of the accused could have been of any use, except that of accused Nos. 15 
and 36. As to accused Nos. 15 and 36, there is nothing to show that they, 
would have willingly given evidence. The officers were, therefore, right in. ex- 
cluding Yusuf Merchant, Chandiwalla, Zahoor, Maxie Miranda and Desouza 
as witnesses. One very often comes across cases where two of the accomplices 
may be almost similarly situated as to their complicity and may also be will- 
ing to ‘be witnesses, and the officers may have the difficult task of selecting 
one of them only as a witness. The other is no doubt bound to make a griev- 
ance of the same, but that does not render the decision of the.officer illegal or. 
void. The only other alternative is not to use either of them, which again 
cannot be countenanced. 

. Mr. Jethmalani referred to Matajog Dobey v. H. C. Bhari! and .contended 
that the accused who is discriminated against has the right to complain. In 
this case, the complaint charged the accused of assault ete. who were Gov- 
ernment servants in two complaints. In one complaint the Magistrate dis- 
charged the accused on the ground that sanction under s. 197, Criminal Pro- 
cedure ‘Code, was not granted, and this view was confirmed by the High Court. 
Tn the other complaint, the Magistrate issued process but the High Court 
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quashed the proceedings for want of the requisite sanction. The complainant 
appealed to the Supreme Court. The Court holding that s. 197, Criminal Pro- 
cedure Code, did not offend art. 14 of the Constitution, said: 

“_,.If the Government gives sanction against one public servant but declines to do 
so against another, then the government servant against whom sanction is given may 
possibly complain of discrimination...”. 

This case, in our view, does not help Mr. Jethmalani’s contention. 

As to the contention based on s. 348, Criminal Procedure Code, in Queen- 
Empress v. Mona Puna? it was held that the evidence of an accomplice who 
was illegally discharged by the Police was admissible, construing the word 
‘accused’ in s. 342, Criminal Procedure Code, to mean a person over whom the 
Court is exercising jurisdiction. This principle was later affirmed in Emperor 
v. Keshav Kortikar,'3 Narayandas v. The State and Lakshmipat Choraria v. 
State. But this is not saying that the police have the right not to charge- 
sheet a particular accused. They must either obtain pardon in accordance 
with s. 337 of the Criminal Procedure Code or either have him discharged or ac- 
quitted under s. 494. The police may charge him separately and he may plead 
guilty. If he is discharged or acquitted under s. 494 or convicted on his ewn 
plea and sentenced, then the temptation to give false evidence and purchase 
immunity for himself by involving another is reduced to a minimum. Both in 
Banu Singh v. Emperor’+ and Emperor v. Keshav Kortikar, it was said that 
the value of the evidence of a witness not charge-sheeted by the police was 
practically nil. We would say that such evidence ought to be received with 
great caution, and may be given more or less weight according to the facts and 
circumstances of each case. 

It was then argued by Mr. Jethmalani that the circumstances in the case show 
that the Customs Authorities had induced Yusuf Merchant to make disclosures 
contrary to ss. 163 and 347 and, therefore, the evidence should be struck down. 

Section 163(/) enjoins upon police officers and persons in authority not to 
offer or make or cause it to be offered or made any inducement. This section 
is in Chapter XIV. The whole part relates to information to the police and 
' their power to investigate. Clearly, therefore, the section can apply to in- 
vestigations made under the Criminal Procedure Code only. Section 343, on 
the other hand, is one of the general provisions as to inquiries and trials fall- 
ing in Part VI dealing with proceedings in prosecutions. Section 342 which 
precedes it refers to accused i.e. one who is being tried by the Court. It is 
obvious that this section must refer to only such a person, and it is intended 
to prevent a Court by unfair means from getting incriminating material from 
the person under trial. This section obviously cannot apply.... 

Yick Wo v. Hopkins arose out of the conviction of a Chinese for breach 
of licensing ordinance in respect of laundries. He had a licence for the 
laundry but renewal was refused on its expiry. The allegations showed that 
more than one hundred and fifty Chinese laundry operators were refused 
licences, while others who were not Chinese were allowed to do similar busi- 
ness, The fact of discrimination was admitted and as no reasons were shown, 
it was held that discrimination was illegal. It is clear that refusal of licence 
to the applicant contravened the constitutional safeguard to equality and, 
therefore, they could not be convicted for the offence. In Weeks v. United 
States,’® the applicant was indicted and convicted for use of the mails for 
the, purpose. of transporting .certain coupons or tickets representing chances or 
shares in a lottery or gift enterprise, in violation of s. 213 of the Criminal 
Code. The applicant was arrested without warrant. The Police officers 
searched his premises and seized some documents from his home without war- 
rant, and in his absence. The accused made an application before. the trial 
had begun, for an order for the return of the papers and the property seized. 
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This was denied. The action of the police officers amounted to'a breach of 
the guarantee afforded by the Fourth Amendment. The Court said (p. 394): 
“To sanction such proceedings would be to affirm by judicial decision a manifest 
neglect, if not an open defiance of the prohibitions of the Constitution, intended for the 
protection of the people against such unauthorized action” 
and refused to permit the use of this material. Trupiano v. United States!’ 
arose out of a denial of a motion to exclude and suppress evidence that was 
cbtained by illegal seizure and return of the property seized. The property 
consisted of an operating still for manufacture of liquor. One of the appli- 
cants was present near the still and apparently looking after it. He was 
arrested and the property was seized. The majority of the Judges ruled that 
the seizure violated the Fourth Amendment to the Federal Constitution as the 
search was effected by the Federal agents without a search warrant even when 
there was abundant time to secure the warrant. This case seems to have in- 
troduced a qualification to the doctrine developed in Weck’s case. 

The above cases show that in the case of a constitutional violation in ob 
taining the evidence, the evidence should be rejected. Even to this qualifica- 
tions dave been introduced—see Wigmore on Evidence, page 39—the first and 
foremost of them being that the exclusionary rule does not apply to all ‘ille- 
gally obtained’ evidence. It applies only to evidence obtained by that species 
ef illegality which consists of violating the Federal search-and-seizure laws 
(in almost all cases this means violation of the Fourth Amendment). We 
have pointed out above that if art. 14 of the Constitution is violated, merely 
because a witness is not charge-sheeted by the police, it does not mean that it 
results in violation of art. 21. The right of the accused would be to say that 
similar situation of the two having been proved, he should also be charged. 
To hold otherwise would involve consequences which are far-reaching. In this 
connection, Cardozo J. in People v. Defore says (Wigmore p. 37): 

“| ..The question is whether protection for individual would not be gained at a dis- 

proportionate loss of protection for the society. On the one side is the social need that 
crime shall be repressed. On the other, the social need that law shall not be flouted 
by the insolence of office. There are dangers in any choice.” 
It is interesting to notice in this connection that by the Common Law Rule, a 
co-conspirator or accomplice is a competent witness—2 Wigmore on Evidence, 
para. 580, page. 707. There does not appear any decided case nor has any 
been cited to show that such a contention has been upheld on the ground that 
it violated the equal protection clause. 

The contention that as the conviction is based on evidence of Yusuf Mer- 
chant and Chandiwalla obtained as above would not be ‘‘according to proce- 
dure established by law’’, as prescribed by art. 21 and should be set aside is 
still weaker. Under the Constitution, the Legislature is free to prescribe any 
procedure subject to the limitations of arts. 14, 20 and 22. In A. K. Gopalan 
v. The State,?® it was said, “...By adopting the phrase ‘procedure, establish- 


_ ed by law’ the Constitution gave the legislature the final word to determine 


the law’’. The Legislature has not expressly or impliedly provided that viola- 
tion’ of the procedural provisions would render the conviction bad. Sections 
24 and 25 of the Evidence Act, permit the rejectior of evidence obtained in a 
particular manner. Chapter XLV of the Criminal Procedure Code deals 
with irregularity of proceedings and s. 530 in it enumerates irregula- 
rities committed by Magistrates which vitiate proceedings. Section 6537 
finally provides: ‘no finding, sentence or order shall be reversed on the ground 
of error, omission or irregularity in proceedings before or during trial or en- 
quiry or other proceedings undet the Code, unless there is failure of justice. 
In our judgment, therefore, merely because some provision of the Code is not 
observed if at all, the application of art. 21 of the Constitution is not attracted. 

Mr. Jethmalani then contends that the prosecution have in one charge join- 
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ed several conspiracies as one conspiracy and also several charges in respect of 


overt acts which could not be done. He says, this has resulted in prejudice , 


to the accused who have been hampered in their defence... . 

In support of their contention that there is misjoinder of several conspira- 
cies by rolling them up in one conspiracy they have relied upon the deci- 
sions in Rash Behari v. Emperor, Kishanchand v. Emperor,2° Emperor v. 
Ramchandra Rango? R. v. Dawson, R. v. Davey,?S R. v. Griffiths,24 Krule- 
witch v. United Ktates?5 and Criminal Law and Its Administration, Michael 
and Wechsler, p. 688. 

Under the scheme of the Criminal Procedure Code separate trials is the rule 
(s. 233) and joint trial the exception. Yet for reasons of convenience, joint 
trials are provided for and in some cases may become necessary. These are provid- 
ed for by ss. 234, 235, 236 and 239 of the Code. Section 239(d) is material 
and it permits joint trial of several persons together if accused of different 
offences committed in the course of the same transaction. With the addition 
of s. 120-B to the Penal Code, came the development of conspiracy trials and 
in spite of some obvious inconveniences have come to stay, for obvious reasons. 

The inconveniences of trial of conspiracy charge together with large nymber 
of overt acts are many and often commented upon. In KR. v. Dawson, the 
following observation of Humphreys J. from R. v. Cooper and Compton,2® was 
cited with approval. It is: 

“ ..Although conspiracy there was, it was a number of conspiracies...In addition to 
the other matters which we have mentioned, we are satisfied this was not one cons- 
piracy, and it is no more correct to charge several conspiracies, though they are 
called one conspiracy if it is to include other different charges, in one count. Again 
we want to say in the strongest possible way that quite apart from that we think it is 
wholly undesirable, and in this case it was obviously quite unnecessary, to have a count 
of this kind, because it has lengthened the case enormously, and we think that in the 
result to which we have come it plainly worked an injustice on one at least of the 
appellants before this court...” 

In R. v. Davey again the inconveniences of a trial in which more conspiracies 
than one were charged together as one were pointed out. After referring to 
R. v. West®? and E. v, Dawson, the learned Judge said (p. 540): 
` “We only mention that matter because if the conspiracy charge was bad, it may 
well be that it introduced evidence on the specific charges against the appellants 
which otherwise would not have been admissible...”. 

In Krulewitch v. United States Jackson J. voiced concern at the growing ten- 
dency of prosecution bringing in one trial such charges and said (p. 799): 


“A co-defendant in a conspiracy trial occupies an uneasy seat. There generally will be 
evidence of wrongdoing by somebody. It is difficuly for the individual to make 
his own case stand on its own merits in the minds of jurors who are ready to believe 
that birds of a feather are flocked together. If he is silent, he is taken to admit it 
and if, as often happens, co-defendants can be prodded into accusing or contradicting 
each other, they convict each other. There are many practical difficulties in defending 
against a charge of conspiracy which I will not enumerate.” 

These cases do not help us in construing s. 239(d) of the Criminal Procedure 
Code. Yet they illustrate the prejudice that may be caused to the accused at 
least in some cases. Similarly, joinder of several conspiracies as one have 
been strongly deprecated in India. See Rash Behari v. Emperor. It may be 
mentioned that far greater prejudice would be caused in the case of trials by 
jury than in trials without jury, though a long drawn out trial may itself be 
a prejudice. 

The question then becomes one of the test to be applied. Section 120-A which 
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defines conspiracy, requires that there should be meeting of minds. This would 
nee unity of purpose. The agreement to do the illegal act may even be im- 
plied. : 

In Barindra Kumar Ghose v. Emperor?® it is said: 

“Though to establish the charge of conspiracy there must be agreement, there need 
not be proof of direct meeting or combination, nor need the parties be brought into 
each others’ presence; the agreement may be inferred from circumstances raising a 
presumption of a common concerted plan to carry out the unlawful design. 

So again it is not necessary that all should have joined in the scheme from the first: 
those who come in at a later stage are equally guilty, provided the agreement be 
proved”, 

In S. Swanvirathnam v. State of Madras®® the Court said: 

“Where the charge, as framed, discloses one single conspiracy, although spread 

over several years, there is only one object of the conspiracy, and that is to cheat 
members of the public, the fact that in the course of years others joined the conspiracy 
or thgt several incidents of cheating took place in pursuance of the conspiracy 
does not change the conspiracy and does not split up a single conspiracy into several 
conspiracies.” 
While considering the question at the committal stage, the Supreme Court con- 
sidered the question again in Natwarlal v. State of Bombay.8° The conspi- 
racy therein charged was that accused No. 1 became chairman of the Board 
of Directors of Colaba Land Mills Company Ltd. in 1949, and became its 
Managing Director on July 20, 1950. His brother accused No. 2 became one 
of the Directors of the Company on May 18, 1948. In March 1949, accused 
No. 1 took accused Nos. 5, 6, 8, 11, 12, 14, 15 and 16, the employees of the 
Company, in his confidence and told them that they should arrange for pay- 
ment of at least Rs. 10,000 per month to him from the Company. Out of these 
accused Nos. 8, 11, 14 and 16 were managers of the Company from time to time, 
while accused No. 6 was a store-keeper, accused No. 12 a clerk, and accused 
No. 15 cashier. Accused Nos. 3, 4, 7, 9, 10 and 13 were some dealers with. the 
Company. By entering into fraudulent transactions with the dealers, the em- 
ployees committed the offences of criminal breach of trust and forgeries. This 
was between March 14, 1949 and March 20, 1956 and about Rs. 6,00,000 were 
misappropriated. After referring to the observations of the Supreme Court in 
S. Swamirathnam v. State of Madras, which we have reproduced above, the 
Court said (p. 665) : 

“...The only principle this Court laid down is that an accused need not be a 
member of a conspiracy from its inception but he may join it at a later stage, and 
that every one of the conspirators need not take part in every incident”. 

. The Court on the ground that the High Court did not say anywhere that there 

was material to support the case that the appellants committed the offences 
attributed to them to implement the object of the conspiracy or that they had 
` even knowledge of such conspiracies, ordered separate trials in respect of 
separate conspiracies. This would suggest that if an accused has with the 
knowledge of the conspiracy taken part in some act connected with it, then he 
may be regarded as a member in the same conspiracy, and the ultimate order 
of the Court that accused Nos. 1, 2, 6, 9, 10 and 13 be tried together would 
justify this inference. Accused Nos. 9, 10 and 18 were dealers who had done 
the fraudulent transactions individually. They did not know each other and 
we doubt if they knew even the existence of each other, and yet they were 
ordered to be joined together. 

Similar cases cited in Criminal Law and Its Administration by Michael and 
Wechsler, United States v. Bruno,3’ p. 651, Rex v. Kate Evelyn Meyrick: Rex 
v. Inigi Achille RibuffiS? illustrate when a person may be regarded a mem- . 
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ber of a conspiracy. In the first case the conspiracy charge was to import, 4 
sell and purchase narcotics, The judgment says (p. 651): 

..The evidence did not disclose any co-operation or communication between the 
gmugglers and either group of retailers, or between the two groups of retailers them- 
selves; however, the smugglers knew that the middlemen must sell to the retailers, and 
the retailers knew that the middlemen must be importers of one sort or another. 
Thus the conspiratory at one end of the chain knew that the unlawful business would not 
and could not stop with the buyers; and those at the other end knew that it had not begun 
with their sellers. ..It might still be argued that there were two conspiracies; one including 
the smugglers, the middlemen and the New York group, and the other, the smugglers, 
the middlemen and the Texas and the Louissiana group, for there was apparently no 
privy between the groups of retailers. That too would be fallacious. Clearly quod the 
smugglers, there was but one conspiracy, for it was of no moment to them whether 
the middlemen sold to one or more groups of retailers, provided they had a market 
somewhere. So too of any retailer; he knew that he was a necessary link in a scheme 
of distribution, and the others, whom he knew to be convenient to its execution, were 
as much parts of a single undertaking or enterprise, as two salesmen in the same 
shop. We think, therefore, that there was only one conspiracy...”. 

In Rex v. Kate Evelyn Meyrick and Inugi Achille Ribuffi, the charge was conspi- 

_racy to corrupt the police. Each of the defendants operated a night club in Lon- 
don. Neither knew the other. Each was charged with bringing Goddard, a sergeant 
of police, to make false reports to his superiors regarding the manner in 
which the particular defendant’s night club was operated and, in addition, 
both were charged with Goddard and one Gadda, another night club owner, 
to effect public mischief by corrupting the police. The Lord Chief Justice 
says (p. 101): 

“but once it is conceded, as it must be conceded, that in order that persons may 
conspire together it is not necessary that there should be direct communication be- 
tween each and all, one has to look at the circumstances to see whether this criticism 
of mutual exclusion is satisfactory. How precisely here is the case for the prosecution 
put? It is not suggested that Mrs. Meyrick was in direct communication with Ribuffi, 
but it is more than suggested—nay, the jury are asked to find as a fact upon the evi- 
dence—that Mrs. Meyrick was im communication with Goddard, not for a purpose 
individual and special in the one case to Mrs. Meyrick, or in the other case to Ribuff, 
but for a common design—a design common to all of them—a common design, namely, 
to effect public mischief by corrupting the police force....” 

We may refer in this connection also to the decision in R. v. Griffiths re- 
Hed upon by Mr. Jethmalani. The Government had introduced a system of 
subsidy for the use of lime by agriculturists. Indictment on twenty five 
counts was directed to alleged frauds by G, a supplier of lime, B, his book 
keeper and various individual farmers, in obtaining, or attempting to obtain, 
by false pretences money from the Ministry of Agriculture and Fisheries and 
Food on account of lime susidy: Count 1 charged conspiracy against G, B, and 
the farmers alleging a conspiracy between them. There was no link as between 
any one farmer and any other farmer, none of whom was in contact with an- 
other; nor did any of them knew of B’s existence, nor was any farmer shown 
to’ have known that any other of the farmers was contracting for the supply 
of lime by G. The test for one conspiracy applied was that there must be 
evidence from which it could be shown that each farmer knew that there was 
or was coming into existence, a scheme to which he attached himself, to which 
there were other parties and “which went beyond the act that he agreed to do, 
so that all would be shown to have been acting in pursuance of a common eri- 
minal purpose. The case of R. v. Meyrick: R. v. Ribufi was distinguished, 
saying, 

T view of the size and nature of the locality there were clearly facts on which a 
jury could come to the conclusion that the night club proprietors in that district well 
knew what was happening generally in relation to the police”. 

We need not define the exact limit of conspiracy. This argument could be 


1966.] STATE V. LAKSHMANDAS (A,OR.J.)—Patel J. 823 


urged here because in the complaint forty persons were shown as parties, a large 
number of whom were foreigners or were absconding, However, the actual 
charge is framed against defendants Nos. 6, 7, 8, 9, 10, 15, 16, 17, 36, 38, 39 and 
40 who were Indian parties to the conspiracy of smuggling gold into India 
and who were before the Court, they being numbered accused Nos. 1 to 16 
(see page 193). It would mean that Yusuf Merchant and Pedro Fernandez 
formed a conspiracy to smuggle or caused to be smuggled gold into India and 
obtained the help of the financiers accused Nos. 6, 7 and 8 and others in its 
execution i.e. commenced the partnership to do illegal acts and in the course 
of this illegal partnership, some new persons joined and some dropped out.. 

To decide whether or not several conspiracies were rolled up into one, we 
must consider only the material that the Court had when the charges were fram- 
ed, whether or not the charge of conspiracy is established being a different 
matter, which means several statements before the Customs Authorities and 
examination-in-chief of the witnesses. Therefore,, mainly evidence of Yusuf 
Merchant and his statement exh, 25K and those following show that there were 
disgussions between Pedro, Yusuf Merchant and accused Nos. 7 and 8 and they 
all agreed to do this business, Accused Nos. 7 and 8 wanted to be sure how- 
ever of the success of the scheme and therefore Pedro and Yusuf Merchant 
contacted accused No. 6. This may suggest that there was a different con- 
spiracy as Yusuf Merchant does not say that accused No. 6 was told about 
accused Nos. 7 and 8 joining in the business. But Yusuf Merchant says in 
exh, 25-K, para. 48 that Kochra ie. accused No. 8 was also kept in the picture. 
This may reasonably be said to establish the connecting link. However, 
assume that the agreement of accused No. 6 to do the business with Pedro and 
Yusuf Merchant and invest Rs. 18,000 were a separate conspiracy, there is still 
another aspect of the matter. Yusuf Merchant alleged that after the first four 
transactions where accused No. 6 was a financier were put through, accused 
Nos. 7 and 8 commenced this business and accused No. 6 was excluded, but he 
agreed to work as broker and actually participated in the disposal of the gold. 
If this is so, the charge of his being a party to the conspiracy between Yusuf 
Merchant, and accused Nos. 7 and 8 would be a proper charge. As to accused 
No. 38, he obviously is alleged to have taken part in the conspiracy in that 
he went to Beirut and Bahrein with Yusuf Merchant and accused No. 9 and 
his wife joined later with this that previous to leaving India they had con- 
sultations for reorganising their forces. 

Mr. Jethmalani invited our attention to paras. 48 to 52 of exh. 25-K, the 
statement of Yusuf Merchant, and some portions of his evidence, and contend- 
ed on the authority of the decision in Emperor v. Ramchandra Rango, that 
as continuity is broken one conspiracy ended and another began. In exh. 25-K, 
Yusuf Merchant said in para. 48: 

. After the above arrangement was made the smuggling of gold went on success- 
fully ‘and smoothly during March, April, May and probably also June 1957. The chain 
was broken as a result of misappropriation of one lot of gold by a person known as 
professor Kamal.. 
and then in para. ’50: 

“As a result of the above incident, this smuggling was discontinued. However, in 
Beirut, accused No. 38 and I met Pedro Fernandez. He initiated a proposal of resum- 
ing the business. He wanted that accused No. 8 should invest to the tune of 50 per 
cent. Kochra agreed and he remitted Rs. 50,000 after we returned from Beirut through 
accused No. 11.. 

Then in para. 52: 

“...Many lots of gold arrived as a result of the above arrangement until Mascardo’s 

apprehension in Delhi”. 
It is also in evidence that at Beirut, Yusuf Merchant and Pedro settled the 
accounts. In the above case, observations of Mr. Justice Wassodev relied upon 
are at pages 119 and 120. The Court was considering the words ‘‘same trens 
action” in s. 239(đ) of the Criminal Procedure Code and said that 
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“To ascertain whether a series of acts are parts of the same transaction it would 

be essential to see whether they are linked together to present a continuous whole. 
The expression ‘same transaction’ as judicially interpreted signified ‘related to one another 
in point of purpose, or as cause and effect or as principal and subsidiary acts as to denote 
one continuous and completed action’.” 
Similarly, it was said, ‘‘a mere common purpose does not correspond to a trans- 
action”. The learned Judge also cited with approval the observation of 
Mr. Justice Broomfield in Emperor v. Shapurji Sorabjt,33 to the following 
effect : 

“Continuity of action in the context must in my opinion mean this: the following up 

of some initial act through all its consequences and incidents until the series of acts or 
group of connected acts comes to an end, either by attainment of the object or by being 
put an end to or abandoned. If any of those things happens and the whole process is 
begun over again, it is not the same transactions but a new one, in spite of the fact that 
the same general purpose may continue”. 
Jn this case and the case where similar observations occur, the accused were 
charged with series of offences of similar kind without a charge of conspiracy. 
And as observed in S. Swamirathnam v. State of Madras, the cases can have 
no application. 

Mr. Jethmalani relies upon a passage which is from the decision in McDonaid 
v. The United States34 cited in Criminal Law and its Administration by Michael 
end Wechsler, page 668, where the learned Judge says: 
` “But if a Court were so hardy as to attempt to formulate a general rule as to when 
a continuing criminal conspiracy having for its object illicit gain, is at an end, it might 
well mean somewhat thus: whenever the unlawful object of the conspiracy has reached 
that stage of consummation, whereat the several conspirators having taken in spendable 
form their several agreed parts of the spoils, may go their several ways, without the 
necessity of further acts or consultation, about the conspiracy with each other or 
among themselves, the conspiracy has ended...”. 

However, the judgment shows it is a question of fact to be decided on the facts 
of each case. The passage preceding the one quoted above is: 

“The phase of thle rule of law here involved, namely, that a continuing conspiracy 
ends only upon the accomplishment of the object thereof, is a settled rule of decision. 
No general rule of law can be accurately laid down touching when accomplishment has 
been achieved. It follows that the latter question therefore is one wellnigh wholly of 
fact to be resolved by commonsense and human observation and experience, and largely 
each category must be weighed in its own facts”. 

What is the conspiracy alleged here. Pedro Fernandes and Yusuf Merchant 
entered into a conspiracy to import gold i.e. entered into the partnership to 
earn money by illegally smuggling gold into India. In doing so, they needed 
the help of financiers and therefore they enrolled the help of accused Nos. 7 
and 8 and 6, and from time to time acquired new business by arrangements 
with Jamal Shuhaibar, Lorry and Juan Casanova. In execution of the scheme, 
they took the help of the other conspirators. One may call it a partnership in 
criminal purpose as has some times been done. In Abdul Kadar v. State? 
the following observations of Mr. Justice Holmes in United States v. Kissel,3¢ 
avers cited and followed: 


..A conspiracy is constituted by an agreement, it is true, but it is the result of 
the aoe rather than the agreement itself, just as a partnership, although consti- 
tuted by a contract, is not the contract but is a result of it...A conspiracy is a partner- 
ship in criminal purposes. That as such it may have continuation in time is shown by 
the rule that an overt act of one partner may be the act of all without any agreement 
specifically directed to that act.” , 

Just as a business partnership does not come to an end merely because the 
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partners settle their account or merely because there is some setback or be- 
cause new method of business is evolved to make the business fool-proof, so 
also in the case of a criminal partnership it does not end by the happening 
of any one of such things. In order to end the conspiracy ‘‘each one 
takes his gain in spendable form and goes his separate way’’ is the test; this 
is not satisfied here. In the present case, with the incident of professor 
Kamal, further gold could not be sent, but the partners’ desire to do further 
business had not ended. Yusuf Merchant and accused No. 38 as represent- 
ing accused Nos, 7 and 8 and the latter’s wife accused No. 9 went to Beirut 
and there secured the business from Pedro, Shuhaibar brothers and Lorry, 
who also acted for and with Shuhaibar brothers. In the business with Shu- 
haibar brothers and Lorry also Pedro Fernandes had interest as we wil] point 
out later. Again, when Grant was arrested, Shuhaibar brothers did not send 
gold but when Lorry came to India their forees were rearranged and the 
business continued, with greater vigour. This also stopped for some time 
when there was trouble in the Middle East, but was again resumed. At no 
stage the desire of the partners to end the partnership is in evidence until 
when the racket was broken up as a result of the search of ‘Ranee of Jhansi’, 
In our view, therefore, in the present case there was continuity and unity 
of purpose though according to the evidence each of the Indian collaborators 
mostly collected his share of profit or commission at each transaction. How- 
ever, the capital by way of funds and desire remained. True again that at 
one stage accused No. 6 dropped out as collaborator but continued to have 
interest in the business as alleged as a disposer of gold. He had the requisite 
knowledge that Yusuf Merchant was giving him smuggled gold which was 
illegally imported in consort with foreign collaborators and with that know- 
ledge he participated in the minor role. The tests therefore laid down in the 
decided cases are satisfied as to him as well as others, who joined later. 

It is then contended that large volume of inadmissible evidence has been 
taken on record and this has prejudiced accused Nos. 6 and 14 in their de- 
fence. This point arises only in connection with accused Nos. 6 and 14. The 
evidence in respect of which complaint is made is of the following kinds: 


(1) The evidence in respect of smuggling of gold and remittances of money 
to foreign countries by Hamad Sultan who was helped in receiving and disposing of 
gold by Yusuf Merchant and accused Nos. 6 and 14 prior to the albeged period of the 
conspiracy i.e. prior to November 1956. 

(2) The evidence in respect of certain transaction in smuggling of gold, the foreign 
collaborator being one Bernardo Sas during the period of the conspiracy alleged. 

(3) The evidence in respect of the second phase of Pedro conspiracy when accused 
No. 6 is not even alleged to have financing interest. 

(4) The evidence in respect of smuggling of gold in collaboration with Lorry. 

(5) The evidence to the effect that some time in the end of 1957, accused No. 6 met 
Yusuf Merchant and told him that he carried on gold smuggling business in partnership 
with one Jack Frankel. 

(6) The evidence to the effect that even during the period of conspiracy alleged, 
accused No. 6 was continuing to deal in smuggled gold in association with Hamad Sultan. 

Real objection, however, seems to have been raised only in respect of the 
first kind. As to the second kind of evidence Mr. Khandalawalla conceded 
that it was not being used for proving the guilt of the accused. That evidence 
was given in order to explain some telegrams of Pedro Fernandes which con- 
tained reference to his own transactions and transactions of Barnardo Sas 
where he acted merely as agent. As to the third and fourth categories the 
charge itself is of one conspiracy and it being in relation to the period of 
the conspiracy which is a part of the very conspiracy charged so far as it 
affects either accused No. 6 or 14 it would be relevant and admissible. As to 
the fifth and sixth category, it would clearly be not admissible it being cha- 
racter evidence under s. 54. It, therefore, really leaves only the first category. 

The learned Magistrate’s order is at page 6 of Volume T. He overruled the 
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objection of the defence to the reception of this evidence relying on ss. 8, 9, 
11 and 14 of the Indian Evidence Act. 


In support of his contention Mr. Jethmalani relies upon the decisions in 
Reg. v. Parbhudas,3? M. L. Pritchard v. Emperor,8®8 Emperor v. Wahiduddin 
Hamiduddin,39 Emperor v. Goma Rama,*° Noor Mohamed vw. The King,4’ The 
King v. Fisher,4? Rex v. Ellis,49 R. v. Slender and Emperor v. Panchu 
Das.46 

On the other hand, in support of his contention that this evidence is ad- 
missible, Mr. Khandalawalla relies upon the decisions in Makm v. Attorney 
General for New South Wales,4® Thompson v. The King,4? Harris v. Director 
of Prosecutions,4® Emperor v. Debendra Prosad,*® Sital Singh v. Emperor,?° 
Srinivas Mall v. Emperor! a decision of a Division Bench in Talab Haji Hus- 
sain v. Vipin Maneklal, Deputy Collector of Central Excise & Land Customs, 
Bombay®2 and last but not the least Sardal Singh v. State of Bombay. 

Now, conspiracy alleged is to smuggle gold into India contrary to the pro- 
visions of the Sea Customs Act and the Foreign Exchange Regulation Act and 
ig made punishable under s. 167(8/) of the Sea Customs Act. The clause is 
widely worded and even being concerned in any way is made punishable. 
Mr. Khandalawala says that the evidence regarding conspiracy is that accused 
No. 6 after he agreed to finance in some measure the bringing of gold into India 
and helped Yusuf Merchant in its being received, applied for registration 
of telegraphic address and acquired it on November 19, 1956, the address be- 
ing ‘Subhat’. On some occasions, he instructed accused No. 14 to make trips 
to recover gold from Delhi. The evidence of part taken by both accused 
Nos. 6 and 14 as helpers of Hamad Sultan along with Yusuf Merchant is 
necessary to be introduced to show that neither the acquisition of telegraphic 
address ‘Subhat’ nor the trips to Delhi were mere accident. In other words, 
this evidence is relevant to show the intention of these accused both in the ob- 
taining of the telegraphic address and in the trips one or both made under 
ss. 9, 11 and 14 and 15. Moreover, there was quarrel between Pedro and 
Hamad Sultan, which would be the cause for commencing arrangement by Pedro 
with Yusuf Merchant independently of Hamad Sultan and this would be rele- 
vant under s. 7. 

Before referring to authorities, we will examine the relevant sections. Bec- 
tion 7 makes facts relevant provided they are: (1) the occasion or (2) the 
cause or (3) the effect, whether immediate or otherwise of (i) relevant facts 
cr (ii) the fact in issue. The second part makes facts which constitute the 
state of things under which they happened or which afforded the opportunity 
for oceurrence or transaction relevant. The illustrations indicate the am- 
plitude of the words used in the section. Whether there was a conspiracy 
between Pedro and Yusuf Merchant is a fact in issue in the charge of con- 
spiracy. Evidence led to the effect that Hamad Sultan was doing gold smug- 
cling, that there was a quarrel between the foreign collaborator Pedro and 
Hamad Sultan over the payment of dues to the former in respect of the gold 
transactions, that because of the said quarrel Pedro Fernandes persuaded Yusuf 
Merchant to deal with him independently of Hamad Sultan and thus form a 
new conspiracy in which accused Nos. 6, 7 and 8 were persuaded to join. That 
evidence explains the cause of the new conspiracy or new conspiracy is the 
effect of the quarrel the existence of the new conspiracy being in issue. Under 
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s. 7, therefore, this part of the evidence would be admissible, so also the other 
connecting facts. These facts would also be relevant under the second part 
of s. 7, for it was the quarrel between Pedro and Hamad Sultan which afford- 
ed the opportunity for the new conspiracy. 

The first part of s. 8 has evidently no application. Even in the second 

‘part, the latter portion of the section can only be referred to i.e. the conduct 

of any person against whom an offence is a subject of any proceedings is re- 
levant, if such conduct influences or is infiuenced by any fact in issue or rele- 
vant fact, whether it was previous or subsequent thereto. But then we find 
it difficult to find that the conduct of accused No. 6 which is sought to be esta- 
blished in this case, influenced any fact in issue or relevant fact or that that 
conduct was influenced by any fact in issue or relevant fact. There is no 
question that motive of accused Nos. 6 and 14 in joining the new conspiracy 
cannot be established by their being associated with Hamad Sultan or by the 
proof of a quarrel between Pedro and Hamad Sultan. It is no one’s case that 
accused No. 6 or 14 had quarrelled with Hamad Sultan and, therefore, aceus- 
ed Nos. 6 and 14 had occasion to drift away from Hamad Sultan and be asso- 
ciated with Yusuf Merchant and Pedro. 

Section 9, which is also relied upon, when broken up into its distinct parts, 
would be as follows: 

Facts necessary (1) to explain or (2) to introduce a fact in issue or relevant 
fact, are relevant; (3) facts (i) which support or (ii) rebut an inference sug- 
gested by a fact in issue or relevant facts are relevant; (4) facts (i) which 
establish the identity of anything or (ii) the person whose identity is relevant 
or (iii) fix the time or (iv) fix the place at which any fact or issue or relevant 
fact happened, are relevant; (5) facts which show the relation of parties by 
whom any such fact was transacted, are relevant. The last sentence is very 
important and it is, ‘‘in so far as they are necessary for that purpose’’, which 
means that if these facts are introduced in evidence, they can be used only for 
that purpose, and no other. Mr. Khandalawala suggests that the prior ‘trans- 
actions of Hamad Sultan and the part played by Yusuf Merchant and accused 
Nos. 6 and 14 in them is rélevant to explain or introduce the facts in issue, 
and therefore, the evidence was admissible. It is difficult to sustain this part 
of the contention. To admit every such fact and require again a volume of 
proof ‘in respect of the same would unnecessarily complicate matters; but he 
would seem to be right in the second part of his contention that in any event 
these facts are necessary in order to support the inference that the registration 
of the telegraphic address and the trips made by accused No. 6 and accused 
No. 14 to Delhi were in relation to these gold smuggling transactions, and not 
innocent as sought to be made out on behalf of the accused. The registration 
of the address and each trip being a relevant fact. 

Section 11 makes irrelevant facts relevant (1) if they are inconsistent with 
any fact in issue or relevant fact, (2) if by themselves or in connection with 
other facts they make the existence or non-existence of any fact in issue or re- 
levant fact highly probable or improbable. Now, the prior conduct of accused 
Nos: 6 and 14 in respect of transactions of Hamad Sultan would make the ex- 
istence of the issue of a relevant fact, that ‘Subhat’ was registered for the 
purpose of gold smuggling, highly probable, and the fact that their trips to 
Delhi were in connection with gold smuggling in this conspiracy equally highly 
probable, and that being so, these would be admissible in evidence. 

Section 14 ‘next relied upon on behalf of the prosecution makes facts relevant 
if (1) they show the existence of any state of mind or (2) the state of body 
or bodily feeling, when such state of mind or body is in issue or is relevant. 
Explanation 2 says that the prior conviction of a person for an offence is 
relevant if the offence itself is relevant under this section. It would seem that 
it only means that if the prosecution brings forth the evidence of a prior 
offence as being relevant under this section, then it may also prove the con- 
vietion; which. would make the evidence of previous offence more effective in 
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its being accepted. It is also true ihat the general tendency of an accused 
cannot be proved as that would amount to proving his bad character, but the 
facts offered in proof must show the state of mind in reference to a particular 
matter in question. 

Section 15 enables a series of acts similar to the one in question to be proved 
when a question arises whether the particular act charged with was accidental’ 
or intentional. Mr. Jethmalani contended that this section applies only to 
those cases where mens rea is a constituent of the offence and the transactions 
to be proved must be transactions exactly similar to those in question. He 
also contended that the acts sought to be proved must be part of the same 
transaction. No doubt, the illustrations suggest that the question of intention 
must arise in reference to the act with which an accused is charged and not 
any act which may be a relevant fact. 

Mr. Jethmalani contended that s. 54 which makes the character of an accused 
person irrelevant in a criminal proceeding controls all the other sections in 
the Evidence Act, and therefore, evidence of anything offered by the prosecu- 
tion, if it tends to show the bad character of the accused, cannot be admitted 
at all. Prima facie, s. 54 cannot be given overriding effect. The section itself 
is not so worded as to be directly contradictory to the sections to which we 
have referred. What is made inadmissible is the evidence of bad character and 
it is not the prosecution’s desire to offer any evidence of bad character either 
of accused No. 6 or No. 14. If such a strained meaning is given to the language 
of s. 54, it would prevent very often relevant evidence being introduced and 
hamper the course of justice. True that the use of such evidence of prior 
transactions which is given by the prosecution must be confined within its pro- 
per and legitimate limits only. The Court cannot merely because there was 
evidence of similar actions on the part of the accused some time previous, infer 
that the offence under inquiry must also necessarily have been committed by 
the accused, and to that extent one may with advantage restrict the operation 
of s. 11. If that were not done, under the provisions of the widely worded s.. 
11, the Court would be invited to hold the accused guilty not by direct evidence 
regarding the crime charged, but by means of evidence in respect of previous 
incidents. This construction of s. 11 must be inferred from the words of the 
section. The section requires that the irrelevant fact to be introduced in evid- 
ence in order to be relevant must be inconsistent with the fact in issue or 
relevant fact—or makes the existence or non-existence of such fact highly pro- 
bable, which means very high degree of probability is required. Facts which 
are of merely probative force cannot be offered in evidence under the section. 

In Reg v. Parbhudas, the Court considered ss. 11 and 14. The ac- 
cused was charged with having forged a promissory note which purported to 
have been passed in his favour by one Fakir Chand. Four other accused were 
charged for abetting this offence. With them were found a large number of 
blank stamp papers purchased in the name of different persons, some deeds 
purporting to have been signed by some obligers and which had no attestation, 
and some bore the signatures of obligers to blank documents. The Court held 
that the documents which were found with the accused should be excluded from 
evidence even though in respect of some of the documents some evidence was 
forthcoming. Mr. Justice West said that (p. 94): 

“.. df a fact has a direct probative force, it is not excluded by the English rule; but 
if its force iş merely mediate through its tendency to prove another cognate offence, it 
is excluded. I do not think the rule in the Indian Evidence Act was intended to go 
beyond this”. 

This case does not say that s. 54 wholly controls the other sections, as is 
contended. 

After this case was decided, came the decision in Makin v. The Attorney 
General for New South Wales, where the couple was tried and found guilty of 
the murder of an infant child of one Amber Murray. The body of the infant 
was found buried in their garden. There was no evidence that either the hus- 
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band or the wife had killed the child. The finding of the body may have 
meant either that they had murdered the child or that the burial was irregular. 
At the trial evidence of finding of other bodies than the body of the child and 
evidence of other witnesses who had entrusted their children similarly to this 
couple in the past and were not thereafter heard of, was given. The Privy 
Council made the following observation (p. 65) : 

“_..It is undoubtedly not competent for the prosecution to adduce evidence tending 

to shew that the accused has been guilty of criminal acts other than those covered by 
the indictment, for the purpose of feading to the conclusion that the accused is a person 
likely from his criminal conduct or character to have committed the offence for which 
he is being tried. On the other hand, the mere fact that the evidence adduced tends to 
shew the commission of other crimes does not render it inadmissible if it be relevant to 
an issue before the jury, and it may be so relevant if it bears upon the question whether 
the acts alleged to constitute the crime charged in the indictment were designed or 
accidental, or to rebut a defence which would otherwise be open to the accused”, 
Their Lordships approved of the decision in Reg v. Geering, Rex v. Dosset,°> 
Reg v. Gray,> and explained the decision in Reg v. Oddy’ on the ground that 
in, that case the prosecution attempted to prove the previous felony in proof 
of the felony in question, These cases were not cited before the Court in Reg. 
v. Parbhudas. 

In Srinivas Mall v. Emperor A was a Salt Agent and B, his employee, who 
was entrusted with the duty of allotting the appropriate quantity of salt to 
each retail dealer. B was convicted for having sold salt to certain dealers at 
a price exceeding the maximum fixed by the order of the District Magistrate 
under the Defence of India Rules, A was convicted for having abetted B’s 
contravention of the order. It appears that lawful price was paid to another 
employee of A and excess charge was paid to B. It was argued that what 
was paid to B went into B’s pocket and did not form part of the purchase 
price. At the trial, evidence of several dealers was given who spoke of trans- 
actions which were not subject of any charge which they had had with the accused, 
both shortly before and after the period covered by the offence they were charged. 
This evidence would show, beyond doubt, that accused A knew of B’s illegal 
transactions, but connived at them. The Privy Council held that the evidence 
was relevant both on the principal charge as well as the charge of abetting. 
It was said that the evidence was relevant to the charge of abetting because it 
showed an intention to aid the commission of the offence and an intentional 
omission to put a stop to an illegal practice. This decision also shows that if 
the evidence is relevant under s. 14 or 15, merely because it might show 
previous misconduct of the accused, it is not inadmissible because of s. 54. In 
other words, s. 54 would not control the other sections. Similarly, in Harris v. 
Director of Public Prosecutions, the principle in Makin’s case was re- 
affirmed, and it was further held that acts of similar transactions in 
the past are admissible to show intention or to rebut a possible defence of the 
act being accidental. As the House of Lords was dealing with English law, 
discretion in the Court to reject such evidence was recognised, though it is 

` doubtful if under the Indian Evidence Act, any evidence if relevant and satis- 
fied the condition laid down in the various sections, the Court could possibly 
exclude it only on the ground that it may deepen suspicion against the accused. 
Similar view has been taken in Emperor v. Debendra Prasad. The charge 
against the accused was of cheating by falsely representing to the complainant 
that he was the dewan of a particular estate and could procure for the com- 
plainant appointment to a vacant post of manager to the estate, and thereby 
obtaining a sum of money as a pretended security deposit. At this trial, evi- 
dence of instances of similar but unconnected transactions with other persons 
before or after the date of the offence charged was held admissible under ss. 
14 and 15, not to establish the factum of the offence but to prove that the 
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iransaction in issue was one of a systematic series of frauds (s. 15) and that 
«he intention of the accused on the particular occasion in question was dishonest 
and fraudulent (s. 14). 

Mr, Jethmalani invited our atteution to the observation of Lord Sumner in 
Thompson v. The King, which is as follows (p. 282): 

“Before an issue can be said to be raised, which would permit the introduction of 

such evidence so obviously prejudicial to the accused, it must have been raised in sub- 
stance if not in so many words, and the issue so raised must be one to which the pre- 
judicial evidence is relevant. The mere theory that a plea of not guilty puts everything 
material in issue is not enough for this purpose. The prosecution cannot credit the 
accused with the fancy defences in order to rebut them at the outset with some damn- 
ing piece of prejudice.” 
The test, however, laid down in Jlakin’s case satisfied by the proposed evidence 
and it held admissible. In Noor Mohamed v. The King, the accused was tried 
for the murder of a woman by poisoning her. Evidence was admitted to show 
that the accused had previously murdered another woman, his wife, in similar 
circumstances, It was a case from New Guiana, where the practice and proce- 
dure of the High Court of Justice and Courts of Assize in England applied. 
In this case, there was no evidence to show that the accused had administered 
the poison to the woman for whose death he was charged. Their Lordships 
approved of the principles formulated in Makin’s case, and applying the same 
rejected the evidence. They also accepted the principle stated by Lord Sumner 
above referred to with some modification. Under the circumstances, the evi- 
dence of the death of his previous wife by arsenic was ruled out. It is hard 
however to distinguish Afakuv's case. 

In the decision in The King v. Fisher, evidence of prior frauds was ruled- 
out on the ground that it did not show a systematic course of fraud, but that- 
the prisoner was of a general fraudulent disposition. In The King v. Ellis, 
evidence of prior false pretences was rejected on the ground that false pretences 
in the prior cases were of a slightly different kind. Similarly, in R. v Slender, 
evidence of obtaining money by false pretences on prior occasions was ruled 
out on the ground that the pretence used was different. These cases would-be 
relevant when one is applying s. 15 of the Evidence Act. 

In Sardul Singh v. State of Bombay the Court held, accepting the principle 
of Afakin v. Attorney-General for New South Wales, that (p. 761) : 

“,, Zt is well-settled that the evidence in rebuttal of a very likely and probable 
defence on the question of intention can be led by the prosecution as part of its case... 
To anticipate a likely defence in such a case and to give evidence in rebuttal of such 
defence is in substance nothing more than the letting in of evidence by the prosecution 
of the requisite criminal intention beyond reasonable doubt”. . 

In Emperor v. Wahiduddin Hamiduddin, relied upon by Mr. Jethmalani, 
several persons were being tried for the offence of committing or conspiring to 
commit a dacoity. It was sought to be proved by the prosecution that some 
of the accused were closely and intimately connected with the approver and 
the object of that association during a period of several months prior to the 
dacoity in question had: been the commission of thefts and other discreditable 
acts. Mr. Justice Kemp held that as the evidence related to the character of 
accused, it could not be relevant under s. 54. It is plain that the evidence was 
not and could not be relevant under any of the group of sections we are con- 
sidering. The evidence of association of the accused with the approver was held 
relevant under s. 9 to support the approver’s statement that conspiracy in fact 
existed. But the nature and character of the association was held to be in- 
admissible, as it had no probative value but merely ‘‘deepened the suspicion 
against the accused’’. In Emperor v. Goma Rama, the accused were not charg- 
ed under s. 120-B of the Indian Penal Code. They were only charged 
with dacoity and causing hurt to policemen on duty. Some of the accused had 
made confessions and subsequently retracted, in which they referred tovari- 
cus acts of sabotage done by them along with other persons outside the charge 
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in other places and on different dates in Kolaba and Thana Districts 
previous to the dacoity charged, and two of the accused referred simi- 
larly to the dacoity after the date of the dacoity in question. The Court 
applied the decision in Reg. v. Parbhudas cited above and held that those 
parts of confessions were not admissible to prove that the dacoity charged was 
committed by the accused, following the decision of the Calcutta High Court 
in Emperor v. Panchu Das. In this case one P introduced himself as a Raja’s 
or zamindar’s son to a prostitute who passed into his keeping, and he then 
inrtoduced G as his durwan, and both afterwards visited her house till the 
night of December 9, 1914. Next morning, she was found to have been mur- 
dered and robbed. Both the accused were tried on charges of murder, cons- 
piracy to rob, theft and abetment of each other in the offences of the theft and 
murder. It was sought to be established that on two or three prior occasions, 
they had adopted similar modus operandi. The Court ruled out the evidence 
as being inadmissible, holding that there was no connecting link between the 
prior acts and the acts with which they were charged. and therefore, they were 
not similar occurrences, and that s. 14 was not applicable as the evidence of 
subsequent occurrence did not show state of mind of the accused towards the 
murdered woman. Section 11 also was held not applicable, on grounds similar 
to those in Reg. v. Parbhudas. Section 9 was ruled out on the ground that no 
question of identity arose till the offenders committing the crime charged were 
ascertained by independent evidence. 

The principles may be said to be settled, the difficulty very often arises in their 
applicability. No two cases are alike. As stated by Lord Viscount Simon in 
Harris v. Director of Prosecutions (p. 1050) : 

“Tt must always be remembered that every case is decided on its own facts, and 

expressions used, or even principles stated, when the court is considering particular 
facts, cannot always be applied as if they were absolute rules applicable in all cir- 
cumstances”. 
We must, therefore, consider the question in the light of established principles 
and the statutory provision. In the present case, Mr. Khandalawala frankly 
concedes that the evidence of the association of accused Nos 6 and 14 with 
Hamad Sultan along with Yusuf Merchant in smuggling and their frequent 
trips to Delhi and other places for collection of gold and the quarrel of Pedro 
with Hamad Sultan are sought to be proved not to make the proof of smuggling 
by the aceused with which they are charged probable or even highly probable 
under s. 11. For, for this purpose the evidence is clearly not admissible since 
that evidence may only raise suspicion against the accused. The evidence is 
admissible to show under s. 7 that the new conspiracy which was formed be- 
tween Yusuf Merchant and Pedro in which accused No. 6 and others joined 
was the effect of the quarrel between Pedro and Hamad Sultan. That evidence 
is also relevant under s. 9 as it would support the inference of new conspiracy 
suggested by the relevant fact of acquisition of the telegraphic address. The 
trips prior to the period of conspiracy would be relevant under s. 15 of the 
Evidence Act as showing the intention with which trips during the period of 
conspiracy were undertaken... 

Mr. Jethmalani says that it is necessary that when an allegation is made that 
witness has given false evidence, he should be recalled. He relies on Arch- 
bold’s ‘Criminal Pleading, Evidence and Practice, para. 1897; where R. v. 
Grant°8, is referred to. There cannot be a general rule in these matters. The 
Court must be satisfied that there is sufficient independent material before it 
which justifies an inference that the witness may have told lies. Evidence 
cannot be reopened merely on unfounded allegations, for if it were allowed, 
there would be no end to any trial. In R. v. Grant there are clearly dis- 
tinguishing features. Both the counsel for the prosecution and the defence 
told the Recorder that they had certain information, which indicated that two 
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witnessess might have committed perjury. The Recorder felt he could not do 
any thing in the matter. It is under these circumstances that the Appeal Court 
held that the witnesses should have been recalled. 

Mr. Jethmalani referred us to R. v. Flower (Richard) f° which again has no 
application. There was something more positive in the shape of an affidavit 
of the witness herself, and not a mere allegation against the witness. In our 
view, the learned Magistrate was right in refusing to call the witness... 

There remains now only the case of accused No. 11. Accused No. 11 has 
been convicted by the learned trial Magistrate for all the charges Nos. 1 to 87. 
The sentences on all the charges except the first charge are directed to run con- 
currently. His appeal is Appeal No. 1625 of 1963. After filing the appeal, 
he obtained bail from this Court. Within a short time thereafter he not only 
jumped bail, but has run away from this country and he is no longer subject 
to the process of this Court. The question is how his appeal should be dealt 
with. 

It is against all reason that this Court should be compelled to hear the 
appeal on merits even though the accused has, after obtaining bail, removed 
himself out of the jurisdiction of this Court. If that were so, he would take a 
chance of success in the appeal and return to the country triumphant if his 
appeal is alowed, but if his appeal is dismissed, he would laugh and say he 
cares little for the orders of the Court. Unless, therefore, there is any obliga- 
tion on the Court to hear the appeal, it would be justified in dismissing it only 
on this ground. f 

Section 423(7) of the Criminal Procedure Code deals with the powers of 
the appellate Court to dispose of appeal after it is admitted. It requires the 
Court to decide it after perusing the record and hearing the appellant or his 
pleader if he appears. This section would suggest, therefore, that even if the 
appellant does not appear to argue his appeal, the Court ought to hear the 
appeal on merits. It is because of this wording that it has been held in a large 
number of cases that merely because the appellant does not appear, his appeal 
eannot be dismissed for default. Even so, the principle of this section cannot 
apply to the case of an appellant who has obtained bail and jumped bail. 
Along with the section must be read s. 561-A which speaks of the inherent 
power of the High Court to make such orders as may be unecessary to give 
effect to any order under the Code or to prevent abuse of the process of any 
Court or otherwise to secure ends of justice. It is undoubtedly an abuse of: 
the process of this Court to obtain bail and then to leave its jurisdiction and 
render it impossible to enforce its orders. Inasmuch as the other provisions of 
the Code do not limit this power of the High Court to prevent an abuse of the 
process of the Court, in our view, we will be justified in refusing to hear the 
appeal on merits and dismiss it in limine. In this connection, it may be 
noticed that the practice of the Court of Criminal Appeal in England, where 
the appellant escapes from the prison and is not present at the hearing of the 
appeal, is either to adjourn the appeal or to dismiss it according to the justice 
of the case. (See R. v. Flower (Richard)). No doubt, the English practice 
cannot have relevance when we have to construe the Code of Criminal Proce- 
dure. We have referred to it only to show that there can be no injustice in 
dismissing an appeal where the appellant has jumped bail and does not appear 
in Court. In the result, Appeal No. 625 of 1968 by accused No. 11 fails and is 

dismissed... 
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FULL BENCH. 


Before the Howble-Mr. S. P. Kotval, Chief Justice, Mr. Justice Abhyankar and 
Mr. Justice Tulzapurkar. 


THE MANAGER, GENERAL MOTOR OWNERS’ ASSOCIATION, 
WASHIM v. MAHAMOODKOHAN VAZIRKHAN.® 
Payment of Wages Act (IV of 1936), Secs. 15, 2(vi)—Central Provinces and Berar Indus- 
trial Disputes Settlement Act (XXIII of 1947), Secs. 41, 16, 31, 51—Whether Payment 
of Wages Authority has jurisdiction to decree claim for wages on order passed under 
s. 41 of C. P. & Berar Act simpliciter. 


The Payment of Wages Authority has no jurisdiction to grant wages to a dis- 
missed worker under s. 15 of the Payment of Wages Act, 1936, merely upon a decla~ 
ration that his dismissal amounted to an illegal change under s. 41 of the Central 
Provinces & Berar Industrial Disputes Settlement Act, 1947, unless an order of 
reinstatement is first passed in his favour under s. 16 of the Central Provinces & 
Berar Industrial Disputes Settlement Act. 

Namdeo v. Chocks etc. Ltd? was incorrectly decided, in so far at it held that the 
Payment of Wages Authority had jurisdiction to grant wages without an order of 
reinstatement in accordance with law. 


Special Civil Applications Nos. 511 and 630 of 1965 were referred to a 
Full Bench by Patel and Deshmukh JJ. The following are the referring 
judgments delivered by Patel J. on July 6, 1966 and July 11, 1966, respectively. 


Pate, J. This petition is by the General Motor Owners’ Association 
through its manager against the order of the Payment of Wages Authority 
directing the petitioner to pay a sum of Rs. 300 to respondent No. 1 together 
with the costs of the application. The short facts giving rise to this petition 

“^ are that respondent No. 1 was in the employment of the petitioner as a bus 
driver on a monthly salary of Rs. 60. When he was on duty outside, 
he was to get a sum of Rs. 90 as allowance. Respondent No. 1 appa- 
rently appeared to be employed from time to time as and when necessary and 
his employment was a casual employment. He was dismissed from service on 
December 26, 1955. He then made an application under s. 41 of the C.P. and 
Berar Industrial Disputes Settlement Act, 1947, read with r. 36 of the rules 
framed by the State Government for a declaration that the change effected by 
the petitioner in respect of his employment was an illegal change. The Dis- 
trict Industrial Court made a declaration on March 30, 1960. The petitioner 
went in appeal. The State Industrial Court expressed the opinion that the 
employment of respondent No. 1 was of a casual nature, but it held 
that even so he could be dismissed only after holding a proper enquiry 
as required under the Standing Orders, and since no enquiry was held, the 
change was an illegal change. It confirmed the order of the District Indus- 
trial Court. Respondent No. 1 then filed an application before the Payment 
of Wages Authority for recovering his wages for the period December 26, 
1955 to March 30, 1960, which ultimately came to be dismissed on the ground 
that the Payment of Wages Act was not applicable to motor transport indus- 
try. Thereafter he has raised a suit for recovering the wages of that period. 
Later, after the Payment of Wages Act was made applicable to this industry, 
he filed the present application claiming a sum of Rs. 3,750 for the period 
April 1, 1960 to April 30, 1962 at the rate of Rs. 150 per month. The peti- 
tioner raised several contentions including the one that the Payment of Wages 
Authority had no jurisdiction to award any amount under the Payment of 
Wages Act, 1936. It was further contended that the claim was barred by 

*Decided, November 23, 1966. Special 1 (1962) 64 Bom. L.R. 481, s.o, [1962] 
Civil Application No, 511 of 1965 (with N.LJ. 3 
Special Civil Application No, 630 of 1965.) 
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limitation. The Payment of Wages Authority held that the amount, claimed 
fell within the definition of the term ‘wages’, that it had jurisdiction and that 
the claim was not time barred in respect of a sum of Rs. 300. The Court 
awarded the wages for a period of two months from March 1, 1962, the date 
on which the Act came into force. 

My. Mohta contends that the matter does not fall within the jurisdiction 
of the Payment of Wages Authority inasmuch as what is claimed by respon- 
dent No. 1 cannot be wages within the meaning of the definition of ‘wages’, 
contained in s. 2(v+). He further contends that the Payment of Wages Autho- 
rity’s jurisdiction to hear and decide claims is limited to claims arising out 
of deduction from wages or delay in payment of wages of persons employed 
and matters incidental to such claims. According to him, in order that a 
person should be entitled to claim wages under the Payment of Wages Act he 
must be employed during the period during which the claim arises, 

The word ‘‘employed person’’ has been defined in s. 2(7) and includes the 
legal representative of a deceased employed person. This definition must indi- 
cate when read with the terms of s. 15(Z) that the Payment of Wages Autho- 
rity can have jurisdiction to determine the questions if the claim arises in’ res- 
pect of wages of a person who is actually employed by the employer. 
Section 15(2) also speaks of ‘‘wages of an employed person’’. Similarly, 
s. 15(3), proviso (a), and sub-s. (4) refer to ‘‘employed person’’. Section 20 
imposes a penalty for the contravention of the provisions of the Act by a 
person ‘‘being responsible for the payment of wages to an employed person’’. 
It is doubtful if under the circumstances even a deeming provision will make 
s. 15 applicable. In our view, if there is a claim which smells of some other 
kind of claim, the Payment of Wages Authority would not have authority to 
entertain the claim. 

In the present case, respondent No. 1 obtained a declaration from the Dis- 
trict Industrial Court that the change effected by the employer was an illegal 
change. We have not been shown any standing order but are told that the 
standing orders are the same as model standing orders under the Act. There 
is no standing order in the model standing orders that when a declaration of 
illegal change is made under s. 41, the status quo ante shall be deemed to be 
restored, or it shall be deemed that such illegal change had not occurred. In 
the Act itself, detailed provisions have been made where different jurisdic- 
tion is conferred upon different authorities to grant different kinds of reliefs 
to an employee. Section 41 of the C.P. and Berar Industrial Disputes Settle- 
ment Act, 1947, falls within Chapter VI which relates to illegal strikes and 
lock-outs and illegal changes. Section 40 of the C.P. and Berar Industrial 
Disputes Settlement Act, 1947, defines what these illegal strikes and lock-outa 
and illegal changes are and s. 41 gives authority to the State Industrial Court 
or the District Industrial Court on certain conditions being complied with to 
decide whether any strike, lock-out or change which has taken place is illegal. 
The section does not contain any provision authorising the Industrial Court 
to bring about a status quo ante by its order and in case of dismissal, order 
reinstatement. Chapter VII of the C.P. and Berar Industrial Disputes 
Settlement Act, 1947, prescribes certain penalties for continuing such illegal 
changes, lock-outs or strikes which do not involve again bringing about the 
original status. Section 16 of the C.P. and Berar Industrial Disputes Settle- 
ment Act, 1947, specially relates to orders of dismissal of workmen. The em- 
ployee is given liberty to apply to the Labour Commissioner for reinstate- 
ment. The Labour Commissioner, if he comes to the conclusion that the dis- 
missal, discharge, removal or suspension was in contravention of any provi- 
sions of the Act or a standing order made thereunder, or that the order of 
punishment was passed more than six months after the alleged misconduct, is 
empowered either to reinstate the employee or award him such compensa- 
tion as he deems proper within certain limits. The meaning of the section is 
clear and it is that a mere illegal change, whether declared to be so or not, 


Aq 
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does not ipso facto restore the employee to his original employment. There is 
still a discretion in the Labour Commissioner, who deals with those matters 
and who is a different authority from the one to declare the illegal change, 
either to restore him to his employment or award him some amount as 
damages. In the Act, therefore, and in the standing orders, there is no pro- 
vision that merely because a dismissal is declared to be an illegal change, it 
ipso facto means that the employee shall be deemed to be an employee. If 
this is so, it appears to us that the case cannot fall within s. 15 of the Pay- 
ment of Wages Act and the claim cannot amount to wages within the mean- 
ing of the word as defined in the Act itself. 


Now, it is true that the definition of the word ‘wages’, as it was originally 
framed, referred to the terms of contract of employment, express or implied. 
By the change in 1957 by the amending Act, the definition is widened to 
‘terms of employment, express or implied’’. The terms of employment would 
include terms implied by law. It is clear, therefore, that the Payment of 
Wages Authority is not confined only to the contractual terms of employment. 
By, the improved definition, it may also refer to the terms of employment, 
either under a contract or under a statute or the standing orders under the 
Industrial Act. Having regard to the fact that the Payment of Wages Autho- 
rity can make an order for payment of wages of only a person who is em- 
ployed with the employer, it only means that the claim must relate to wages 
during the period of employment. 


On behalf of respondent No. 1, reliance is placed on a decision of a Divi- 
sion Bench of this Court in Namdeo v. Chocks etc. Lid.’ The respondents in 
that case were not present before the ‘Court. The Payment of Wages Autho- 
rity, under circumstances similar to the present, had held that merely because 
a change was declared to be illegal, it did not mean restoration of the em- 
ployee in the employment and, therefore, the amount claimed was not wages. 
This Court held that having regard to the amendment brought about by 
amending Act No. LXVIII of 1957 in the definition of the word ‘wages’, the 
amount claimed would fall within the definition. The Court held that the de- 
claration can be taken into account as being one of the terms of employment 
and the order of the District Industrial Court would operate to show that he 
continued in the employment of his master. With respect, having regard to 
what we have stated, that is, different jurisdiction being conferred on different 
authorities to make different kinds of orders, (1) a declaration that a change 
is illegal and (2) reinstatement of an employee dismissed, it is not possible 
to make the assumption that has been suggested by the Division Bench. Apart 
from this, certain fundamental principles in this connection were not brought 
to the notice of the Court including s. 16 of the Act. In Dr. S. Dutt v. 
University of Delhi? there are some observations pertaining to the matter in 
issue. The case arose out of a wrongful dismissal of Dr. S. Dutt by the 
University authorities. The matter was referred to arbitration and the arbi- 
trators declared that the dismissal was wrongful and further proceeded to re- 
instate Dr. S. Dutt in his previous employment. A contention was raised be- 
fore the Supreme Court that the award directing reinstatement went beyond 
the scope of the dispute referred to the arbitrators and, therefore, was in- 
valid. The answer to this question that was suggested was that the order of 
reinstatement was merely consequential to the declaration that the dismissal 
was wrongful. The Supreme Court negatived this contention, holding that 
there was no analogy between cases arising under the Industrial Disputes Act 
in an award and the one arising outside it. It said (p. 1054): 

“Now, it is not congequential to such a finding that the dismissal was of no effect, 
for a wrongful and mala fide dismissal is none the less an effective dismissal though it 
may give rise to a claim in damages.” 


1 (1962) 64 Bom, L.R. 481, s.o. [1962] 2 [1958] A.L.R. S.C. 1050. 
NLL, 302. 
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The Court distinguished the decision in Western India Automobile Assoc. V. 
Industrial Tribunal, Bombay,? where the words ‘‘any dispute’’ in s. 10 of the 
Industrial Disputes Act (Central), 1947, were construed while considering the 
validity of an order of reinstatement of an employee by the Industrial Tri- 
bunal. Dewli v. State Ind. Court+ has no application since in that case the 
condition precedent to retrenchment not having been observed, it was held 
that employees were entitled to be reinstated. The decision does not say that 
the employees continued in employment. The Court held that s. 16 of the 
Act applied and the Labour Commissioner had jurisdiction. In State of 
Bombay v. Hospital Mazdoor it was held that requirement prescribed by 
s. 25F (b) of the Industrial Disputes Act, 1947, for retrenchment is a con- 
dition precedent and non-compliance with its terms makes an order inopera- 
tive. This cannot be said of the present Act with which we are dealing where 
the Labour Commissioner is entitled to refuse reinstatement. 

In the present case, the Local Industrial Act itself has made a distinction 
between the two authorities which are entitled to grant two different kinds of 
reliefs. Even the District Industrial Court did not, while deciding the 
matter under s. 41 of the C.P. and Berar Industrial Disputes Settlement Act, 
1947, assume that it had jurisdiction to make an order of reinstatement in 
favour of the employee, nor did it make any. If it had made any such order, 
. probably that part of the order would have been held to be without jurisdic- 
tion as decided by a Division Bench of this Court in Rekchand Spg. & Wvg. 
Mills v. Laxman,® where the precise amplitude of s. 41 read with rule 36 of 
the C.P. and Berar Industrial Disputes Settlement Act, 1947, fell to be con- 
sidered by the Bench. After referring to the provisions of s. 16 of the Act, 
the Court held that the District Industrial Court had no jurisdiction to direct 
reinstatement by its order, this power being specially vested in the Labour 
Commissioner under s. 16. 

The conclusion reached above is supported by the decision in Jahiruddin v. 
Model ‘Mills.’ The facts here were that the State took over management of 
the Model Mills under powers vested in it for the purpose, and thereafter ap- 
pointed one of the respondents manager of the same. It seems that the 
State Government suspended the operation of s. 16 of the present Act in its 
application to the Model Mills. The Manager terminated the services of the 
appellants before the Supreme Court. While considering this question, the 
Court decided that the right to claim reinstatement was inherent in industrial 
employment and was not created by s. 16 of the Act. It further held that the 
section merely provided for the remedy and during the time that the 
section was not operative, the remedy could not be enforeed. But when its 
application became restored, the employee could apply to the Labour Com- 
missioner for relief in accordance with the section, provided his application is 
in time. The decision indicates that there is no automatic restoration of the 
employment of the employee without an order under s. 16. 

It seems to us that the Payment of Wages Authority can grant relief in 
respect of wages for the period during which the employee is employed by the 
employer. As in Namdeo v. Chocks etc. Lid. different view is taken, we refer 
the following questions to a Full Bench: 

(1) Whether a person, who is illegally dismissed, is entitled to make a claim for 
wages for a period after his dismissal under the Payment of Wages Act? 

(2) Whether a declaration that the change is illegal under section 41 of the C. P. 
and Berar Industrial Disputes Settlement Act, 1947, makes any difference? 

(3) Whether the Payment of Wages Authority will have the power to entertain 
such an application when the above Act, by section 16, makes a special provision for 
the same? 
ret [1949] F.C.R, 321, s.c. 51 Bom. L.R. ALR, S.C. 610. 


, 6 (1958) 60 Bom. L,R. 619 s.o. [1958] 
4 (1958) 60 Bom. L.R. 1427, 8.0. [1958] N.L.J. 137. 
N.L.J. 474 


LJ. ATA, 7 [1966] A.I:R. 8.0. 907. 
5 (1900) 62 Bom. L.R. 553, s.c. [1960] 
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Parmu J. This petition is filed by the manager of a Weaving Factory run 
by the State Government in Nagpur. The first eleven respondents were work- 
ing in the Weaving Factory. On November, 1956, separate notices were issued 
to these workers to the effect that their services were not necessary with effect 
from December 7, 1956. The respondents made an application to the District 
Industrial Court under s. 41 of the C.P. and Berar Industrial Disputes Settle- 
ment Act, 1947, for a declaration that the change effected by the petitioner 
was an illegal change. The District Industrial Court held that, in respect of 
eight of the workmen, s. 25F of the Industrial Disputes Act, 1947 was 
not applicable while it was applicable in the case of four workers. The Court 
also held that in the case of four persons, s. 25-G of the said Act was appli- 
eable. An appeal was taken to the State Industrial Court which confirmed 
the finding of the trial ‘Court that, in respect of eight persons, s. 25F was not 
applicable and reversed the finding of the District Industrial Court in 
respect of the other workmen and held that s. 25G was also not applicable. 
As the change was effected in contravention of the standing orders, the Courts 
held that the discharge of the workmen was contrary to the provisions of the 
local Act and, therefore, held that the change was an illegal change. The res- 
pondents then filed an application for wages from the date of the discharge 
until the date of the application under s. 15 of the Payment of Wages Act. 
The application was made on June 24, 1960. A point of jurisdiction was first 
decided by the Payment of Wages Authority in the negative. The respon- 
dents took a revision to the State Industrial Court who reversed the decision 
and remitted the matter to the Payment of Wages Authority for final orders. 
Thereafter the Payment of Wages Authority decided that the application was 
barred by time as it was not filed within the period provided by the Act. 
Against this finding, an appeal was again carried to the Appellate Authority 
which reversed the order of the Payment of Wages Authority and again re- 
mitted the matter to the Payment of Wages Authority. Against this judg- 
ment, the petitioner filed a special civil application under art. 227 of the Con- 
stitution. This application was later withdrawn with permission to challenge 
the final order that may be made by the Payment of Wages Authority also on 
the same grounds. Eventually, the Payment of Wages Authority decided the 
application in favour of the respondents and made an order requiring the 
petitioner to pay the amount of Rs. 17,927.58 paise. This decision seeks to 
challenge the order of the Payment of Wages Authority. An appeal against 
this decision was dismissed by the Appellate Authority. 

The point involved in this case regarding eight workmen who are not 
governed by s. 25F is whether merely because the Industrial Courts declared 
that the discharge of the respondents was an illegal change, are the respon- 
dents entitled to apply under s. 15 of the Payment of Wages Act to the Autho- 
rity constituted under the Act. We have referred this question to a Full Bench 
in Special Civil Application No. 511 of 1965, decided on July 6, 1966. There is 
still another question which arises in respect of the four workmen who have 
been held to be governed by s. 25F of the Industrial Disputes Act, 1947. 
Mr. Kukday, relying on the decision in State of Bombay v. Hospital Mazdoor, 
argues that since the condition precedent for retrenchment under s. 25F (b) 
has not been complied with in the present case, the order of discharge must 
be regarded as inoperative and, therefore, the workmen must be still deemed 
to be continued in service or in employment of the employer. The argument 
is indeed very attractive but there are some difficulties in accepting the same. 
As we have pointed out in the order of reference to the Full Bench, the Pay- 
ment of Wages Act at several places speaks of ‘‘persons employed’’. Section 
20 prescribes penalties for offences under the Act. Sub-section (J) is: 

“Whoever being responsible for the payment of wages to an employed person con- 
travenes any of the provisions of any of the following sections, namely, section 5 except 
sub-section (4) thereof, section 7, section 8 except sub-section (8) thereof, section 9, 
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and section 10 except sub-section (2) thereof, and sections 11 to 18 both inclusive, shall 
be punishable with fine which may extend to two thousand rupees.” 
There are also other penalties prescribed in the other sub-sections. If it is 
held that even though the person is not actually employed with the employer, 
he must still be deemed to be employed for the purpose of s. 15, then from 
the date of discharge or dismissal the employer is liable to the penalties im- 
posed under the section. The Legislature could have hardly intended to bring 
about this result by including within the meaning of the words ‘‘persons em- 
ployed’’ those who are not in fact employed but are deemed to have been em- 
ployed for non-compliance with certain conditions of discharge or dismissal. 
True, as Mr. Kukday points out that prosecution is not to be as a matter of 
course but has to be sanctioned by the proper authority. That may be so, 
but since the matter is one of principle and one of construction, some autho- 
rity may be persuaded to exercise its powers. Therefore it may be difficult 
to include within the meaning of the words ‘‘persons employed’’ those who 
are deemed to be employed by reason of certain legislative construction of the 
relevant provisions. Inasmuch as we have referred the other matter to the 
Full Bench, we also refer the following additional question to the Full Bench, 
it being 
“Whether the four workmen in the present case who are governed by the provisions 

of section 25F of the Industrial Disputes Act, 1947, can be regarded as persons employed 
within the meaning of section 15, on the assumption that the discharge from employment 
was in contravention of the provisions of section 25F”. 

The questions referred to in both the Special Civil Applications were con- 
sidered by a Full Bench composed of Kotval C. J. and Abhyankar and 
Tulzapurkar JJ. 


Special Civil Application No. 511 of 1965. 


A. 8. Bobde, K. J. Chawda and V. Mohta, for the petitioner. 
C. 8. Dharmadhikari, for respondent No. 1. 


Special Civil Application No. 630 of 1965. 


M. N. Chandurkar, Assistant Government Pleader, for the petitioner, 
8. G. Kukday and N. H. Kumbhere, for respondents Nos. 1 to 8, 10 & 12. 


Korvan ©. J. The judgment in this special civil application shall also 
govern the disposal of Special Civil Application No. 630 of 1965, for in both 
the special civil applications a common point arises for decision, although 
under different circumstances. 

In Special Civil Application No. 511 of 1965 three questions as follows have 
been referred for our decision: 

(1) Whether a person, who is illegally dismissed, is entitled to make a claim for 
wages for a period after his dismissal under the Payment of Wages Act? 

(2) Whether a declaration that the change is illegal under section 41 of the C. P. 
and Berar Industrial Disputes Settlement Act, 1947, makes any difference? 

(3) Whether the Payment of Wages Authority will have the power to entertain 
such an application when the above Act, by s. 16, makes a special provision for the same? 

From a perusal of the order of reference, it is clear that the main point 
which the Division Bench considered was whether the case of Namdeo v. 
Chocks etc. Ltd.,1 was correctly decided, and the points mentioned in the three 
questions which they formulated are really points which amount to reasons 
for determining whether the decision in Namdeo Shrawan’s case was correct 
or not. In our opinion, therefore, it is not necessary to frame questions upon 
each separate piece of reasoning and the controversy between the parties could 
well be represented by the question: ‘“Whether Namdeo v. Chocks etc. Ltd., 
was correctly decided.” Accordingly, we have reframed the question referred. 
Counsel for both the parties have no objection to the reframing of the questions. 


1 (1962) 64 Bom. L.R. 481, s.o. [1962] N.L.J. 302, 
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In Special Civil Application No. 630 of 1965 a question is referred in addi- 
tion to the above questions and it is: 


“Whether the four workmen in the present case who are governed by the provisions 
of section 25F of the Industrial Disputes Act, 1947, can be regarded as persons employed 
within the meaning of section 15, on the assumption that the discharge from employment 
was in contravention of the provisions of section 25F”. 

Section 15 referred to is s. 15 of the Payment of Wages Act. This will now 
be the second question to be answered in this reference. 

The two references arise upon the following facts: 

In Special Civil Application No. 511 of 1965 Mohamoodkhan respondent 
No. 1, a driver of the General Motor Owners’ Association, Washim, was dis- 
missed on December 26, 1955. He preferred an application under s. 41 of 
the C.P. and Berar Industrial Disputes Settlement Act, 1947, claiming that 
his dismissal amounted to an illegal change and should be so declared. On 
March 30, 1960, the District Industrial Court declared the change illegal. 
An appeal filed by the employer to the State Industrial Court was dismissed. 
After thus obtaining the declaration that his dismissal amounted to an illegal 
chafige, he filed an application under the Payment of Wages Act which ulti- 
mately came to be dismissed on the ground that the Payment of Wages Act 
had not been made applicable to the motor industry. The Payment of Wages 
Act was made applicable to the motoring trade on March 31, 1962 and then 
this second application under s. 15 of the Payment of Wages Act came to be 
filed on May 2, 1962. It is out of that application that the present special 
civil application arises. Respondent No. 1 claimed his wages for the period 
from April 1, 1960 to April 30, 1962, amounting to Rs. 3,750 at the rate of 
Rs. 150 per month. The Payment of Wages Authority by its order dated 
January 30, 1965, has allowed a sum of only Rs. 300 being his salary for the 
months of March and April, 1962 holding that the notification applying the 
Act to the motor industry was not retrospective in operation. 

Now this order came to be challenged before the Division Bench by the em- 
ployer and the ground inter alia was, that, what was claimed by Mohamoodkhan 
was not wages at all within the meaning of the definition of ‘‘wages’’ contain. 
ed in s. 2(vt) of the Payment of Wages Act, and that in any case the right 
to claim wages was limited only to deductions from wages or delay in the 
payment of wages of persons employed, and for the period during which the 
claim was preferred Mohamoodkhan was not a person employed. Before the 
Division Bench it was also urged that a mere declaration of the change as 
illegal would not give rise to a right unless the amount was in fact wages. 

In Special Civil Application No. 680 of 1965 twelve employees had also 
claimed under s. 41 of the C.P. and Berar Industrial Disputes Act, that their 
dismissal on November 6, 1956, amounted to an illegal change and ought to 
be set aside. On March 31, 1960, the District Industrial Court declared that 
the termination of services was illegal and the change amounted to an illegal 
change. An appeal filed by the employer was dismissed by the State Indus- 
trial Court on August 8, 1961. The employees then applied on June 24, 1960, 
under s. 15 of the Payment of Wages Act for payment of back wages from 
December 7, 1956 (the date of the termination of their services) to June 21, 
1960 (the date of the signing of their application). 

Protracted proceedings took place. An order was passed by the Payment 
of Wages Authority, but in appeal its order was set aside and the case was 
remanded to it for fresh disposal. A writ petition to this Court was filed 
against the appellate order and withdrawn (8.C.A. 445 of 1962) and so the 
appellate order of remand stood. After remand the Payment of Wages Autho- 
rity directed the employer to pay Rs. 17,927.48 to the 12 applicants before 
it, as that amount was agreed upon. In deciding the application before it the 
Authority rejected the employer’s contention that the employees’ claims did 
not amount to a claim for wages for the reason that ‘‘wages’’? means re- 
muneration payable in respect of work done in the employment and the em- 
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ployees were no longer in the employment of the employer. The Authority re- 
jected the contention relying on the decision of this Court in Namdeo v. 
Chocks etc. Ltd., which was binding on it. In appeal the District Judge, 
Nagpur, confirmed all the findings of the Authority also relying on Namdeo 
Shrawan’s case, and dismissed the appeal. 

The present writ petition has been filed against the appellate order of the 
District Judge and, as we have indicated, the short question that arises is 
whether Namdeo Shrawan’s case was correctly decided. The contention is 
that unless an order of reinstatement be first passed, the Payment of Wages 
Authority would not have the jurisdiction to grant the wages merely upon a 
declaration that the dismissal amounted to an illegal change under s. 41 of 
the C.P. and Berar Industrial Disputes Settlement Act. It is urged that 
onee an employee is dismissed the contract of service is put an end to and 
the mere declaration that the change made in industrial relationship is illegal 
cannot without more restore the pristine contract of service. It is urged that 
that is especially so when the Act gives the worker a remedy to have the 
contract of service restored. He can ask for reinstatement under s. 16. 
Therefore, it is urged that reading the provisions of the Act as a wholeeun- 
Jess an order under s. 16 of the C.P. and Berar Industrial Disputes Settle- 
ment Act is first passed and the worker obtains an order of reinstatement, the 
Payment of Wages Authority would have no jurisdiction to grant the claim 
for wages even though the change has been declared illegal under s. 41. It 
was also pointed out that no order of reinstatement can ever be passed in the 
proceedings under s. 41, and under those circumstances the application for 
recovery of wages under s. 15 of the Payment of Wages Act was infructuous. 
On these submissions the Division Bench entertained doubt as to the correct- 
ness of the decision in Namdeo Shrawan’s case and, therefore, referred the 
questions stated for decision by a Full Bench. 

So far as the decision in Namdeo Shrawan’s case is concerned, undoubtedly 
it does appear that we held that the fact that the Industrial Court declares 
that an illegal change has taken place consequent upon the dismissal of an 
employee, would be sufficient to give jurisdiction to the Payment of Wages 
Authority to grant him wages for the period from his dismissal till the date 
of the order under s. 41. 

In that case we had expressed our view as follows: 

“In our opinion, having regard to the provisions of ss. 40 and 41 of the C. P. and 

Berar Industrial Disputes Settlement Act if a declaration be obtained by a worker that 
the change effected by his dismissal was illegal, the declaration can be taken into 
account as being one of the terms of his employment within the amended definition (of 
wages) and, therefore, the order of the District Industrial Court would operate to show 
that he continued in the employment of his master...”. 
The decision in Namdeo Shrawan’s case was virtually given ex parte. The 
employee alone appeared and the employer was absent. Counsel for the em- 
ployee (and he is the same counsel who now represents the worker in §.C.A. 
511 of 1965) altogether failed to invite our attention to the provisions of 
s. 16 of the C.P. and Berar Industrial Disputes Settlement Act, and the argu- 
ment procecded only upon the provisions of ss. 40 and 41 of that Act. 

Sub-sections (2), (3), (3-a) and (3-b) of s. 16 are material for considera- 
tion upon this question. They run as follows: 

“(2) Any employee, working in an industry to which the notification under sub- 
section (1) applies, may, within six months from the date of such dismissal, discharge, 
removal or suspension, apply to the Labour Commissioner for reinstatement and pay- 
ment of compensation for loss of wages. 

(3) On receipt of such application, if the Labour Commissioner, after such enquiry 
as may be prescribed, finds that the dismissal, discharge, removal or suspension was in 
contravention of any of the provisions of this Act or in contravention of a standing 
order made or sanctioned under this Act or was for a fault or misconduct committed by 
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the employee more than six months prior to the date of such dismissal, discharge, 
removal or suspension, he may direct,— 

(i) either that the employee shall be reinstated forthwith or by a specified date 
and paid for the whole period from the date of dismissal, discharge, removal or sus- 
pension, ag the case may be, to the date of the order of the Labour Commissioner; or 

(ti) that the employee shall, in addition to the wages from the date of dismissal, 
discharge, removal or suspension to the date of the order of the Labour Commissioner, 
be paid by the employer such sum not exceeding rupees two thousand five hundred by 
way of compensation having regard to the loss of employment and the possibility of 
getting suitable employment thereafter. 

(3A) On an order being passed by the Labour Commissioner directing reinstate- 
ment, the employee shall be deemed to have been reinstated on the date of 
the order and shall from that date be entitled to wages at the rate to which he was 
entitled immediately prior to his dismissal, discharge, removal or suspension, as tho 
case may be, until his employment is lawfully terminated. 

(3B) If the employer fails to pay the employee his wages in accordance with sub- 
section (3A) or the compensation awarded to him under sub-section (3), the amount 
shaĦ be recovered from him in such manner as may be prescribed.” 

Sub-section (2) indicates two remedies, namely, reinstatement and payment 
of compensation for loss of wages; and in sub-s. (3), els. (i) and (i), there 
are references to payment and to ‘‘wages’’, respectively. It seems that the 
draftsman of the section assumed that consequent upon reinstatement, wages 
would automatically become payable because the contract of service would by 
the order of reinstatement be restored and, therefore, in sub-s. (3)(#) he 
states as one of the two reliefs which could be granted that the employee shall 
be reinstated forthwith or by a specified date and paid for the whole period 
from the date of dismissal, discharge, removal or suspension, as the case may 
be, to the date of the order of the Labour Commissioner. Incl. (ii) he 
speaks about payment of compensation but prefaces it by the words ‘‘in addi- 
tion to the wages’’, thus making it clear again that the right to receive 
wages is always there as soon as the order of reinstatement is passed. It was 
a point in dispute whether the reference to wages is a reference to wages as 
such or to compensation in lieu of wages, but we need not go into this ques- 
tion here. Whatever doubt there may be on the wording of el. (#) of sub- 
s. (2) on reading s. 3(a) it is clear beyond doubt that on an order of re-in- 
statement being made two consequences flow (a) that the worker is reinstated 
and that the contract of service is restored and (b) that from that date he is 
entitled to wages at the rate he was entitled to prior to the date of his dis- 
missal. 

It is clear from the provisions of the section that in regard to an industrial 
dispute arising upon the dismissal of an employee this particular piece of 
legislation has provided a special remedy, namely, the remedy by way of re- 
instatement or restoration of the contract of service in addition to other re- 
medies. That being so it must follow that upon dismissal it would not be 
enough that the employee has the change declared illegal in order to get back 
his contract of service. He must get an order of reinstatement in his favour. 
Section 41 must be read along with s. 16. It is settled law that where a 
statute grants special rights and creates special remedies, the parties to a dis- 
pute are necessarily limited to that special remedy alone in order to secure 
that special right: see N. P. Ponnuswani v. Returning Officer, Namakkal.® 
Section 41 merely deals with the question which forum is to decide whether 
a change which has taken place or in respect of which notice has been given 
is ilegal, among other things. It has to be read with s. 31 which requires 
notice of change to be given; s. 57 which defines “illegal change’’ and the 2nd - 
Schedule to the Act. In terms, therefore, the jurisdiction of the authority 
under these provisions is limited to declaring whether a change is illegal. 


2 [1062] A.I.R. 8.0. 64, at. p. 69. 
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Since the relief of reinstatement is specifically- mentioned in s. 16, it seems 
to us that a party seeking to recover his wages on the basis of his contract of 
employment must take that remedy before he can claim payment of wages. 

Section 15 of the Payment of Wages Act gives jurisdiction to the Authority 
under the Payment of Wages Act to hear and decide claims arising out of 
deductions from wages or delay in payment of wages of persons employed. 
‘*Wages’’ is defined in s. 2(vi) to mean 

“all remuneration (whether by way of salary, allowances or otherwise) expressed 
in terms of money or capable of being so expressed which would , if the terms of em- 
ployment, express or implied, were fulfilled, be payable to a person employed in respect 
of his employment or of work done in such employment, and includes...”. 

We are not concerned here with the clauses of inclusion. It is clear from the 
section that in order that an amount should be granted by the Authority 
under the Payment of Wages Act, it must first of all fall within the definition 
of ‘‘wages’’ and that means that there must be an employer and it must be 
an amount payable to a person employed in respect of his employment or of 
work done in such employment. Now, when as in the present case, the em- 
ployee is dismissed and the dismissal is merely declared to be an illegal 
change, the utmost that that order can imply is that the dismissal was wrong. 
It cannot imply that the employee is once again in the service of his employer. 

So far as the jurisdiction of the Payment of Wages Authority is concerned, 
the mere declaration that the dismissal is wrongful cannot give it jurisdiction 
to decree a claim for wages for that period. There must be an order of rein- 
statement, and admittedly there was no order of reinstatement passed in the 
present case. To the extent, therefore, that the decision in Namdeo: v. 
Chocks etc. Ltd., holds that an order passed under s. 41 simpliciter would 
give jurisdiction to the Payment of Wages Authority to decree a claim for 
wages of that employee, that decision must be held to be incorrect. Without 
an order of reinstatement, the Payment of Wages Authority would have no 
jurisdiction to order the payment of wages. 

Turning to Special Civil Application No. 630 of 1965, the appellate order 
of the Assistant Judge, Nagpur, also referred to the decision in Namdeo 
Shrawan’s case, and to the amendment of the definition of ‘‘wages’’. That 
was also the contention advanced on behalf of the employees both by Mr. Dhar- 
madhikari and by Mr. Kukday. The amendment in the definition was only 
this that the previous words ‘‘if the terms of the contract of employment were 
fulfilled’’ were substituted by the words ‘‘if the terms of employment, express 
or implied, were fulfilled”. By this amendment it does not appear to have 
been the intention to suggest that a claim to wages could arise even though 
there be no contract of employment. On the contrary it seems to us that the 
scope of the definition was enlarged rather than curtailed. When the words 
‘contract of employment’’ were dropped and the words ‘‘terms of employ- 
ment’’ were added, the intention was merely to bring within the ambit of the 
definition cases where the contract of service was statutorily or otherwise by 
operation of law or by any lawful order, modified eg. by a notification under 
the Minimum Wages Act. That is also clear from the Objects and Reasons 
stated for the amendment in 1957. The terms of payment under contracts of 
employment used to be frequently modified by awards of tribunals or other 
settlements or the wages revised statutorily or through adjudication, arbitra- 
tion and other proceedings under the industrial law, and the intention was to 
include within the definition of ‘‘wages’’ not merely the contractual wages but 
also the wages thus fixed by operation of law or the lawful order passed by 
a person or an authority. The amendment in the definition of ‘‘wages’’, 
therefore, makes no difference for the purposes of the point before us, 

Considering the definition of ‘‘wages’’ prior to the amendment, a Division 
Bench of this Court held in Arvind Mills, Ltd. v. Gadgil® that ‘‘wagea’’ 


3 (1940) 42 Bom. L.R. 965, 3,0, [1941] A.LR. Bom. 26, 
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means remuneration payable on the fulfilment of the contract of employment 
and therefore means wages earned, and that it would not include potential 
wages or bonus. Chief Justice Beaumont said (p. 959): 

“...No doubt, on the language of the definition there is something to be said for 
that view, but it has to be observed that, under the opening words of s. 2, the defii- 
tions only apply if there is nothing repugnant in the subject or context. It seems to me 
that the word ‘wages’ ag used in most, at any rate, of the sections of the Act, plainly 
does not mean potential wages, but wages earned”. 
and 

“...The expression ‘remuneration’, which would if the terms of the contact were 
fulfilled, be payable, seems to me to mean no more than remuneration payable on the 
fulfilment of the contract.” 

After the amendment in the definition, it has been held that wages fixed by 
an award in an industrial dispute between an employer and an employee 
would be included in the definition of ‘‘wages’’, but the view of the Bombay 
High Court was upheld by the Supreme Court in their decision in Md. 
Qasim Larry v. Md. Samsuddin.+ 

Turning to the facts in Special Civil Application No. 680 of 1965 in para, 14 
of the decision of the Industrial Court, it specifically declined to grant re- 
instatement as well as back wages, so far as all the twelve employees were 
concerned, though it held that there was an illegal change. So far as s. 25F 
was concerned it held that only four out of the twelve workers had put in 
the requisite service of 240 days entitling them to retrenchment compensa- 
tion. The State Industrial Court dismissed the employee’s appeal. In the 
face of those orders, we cannot see how, having regard to the definition of 
wages, the Payment of Wages Authority could possibly have jurisdiction to 
entertain the claim for wages. The employees who had been dismissed had not 
obtained an order for reinstatement and so cannot be held to be in employ- 
ment, and unless they were in employment, they would not be entitled to wages. 
In that view, the additional question referred in Special Civil Application 
No. 630 of 1965 must be answered in the negative, that is to say, it must be 
held that the four workmen in that case cannot be regarded as persons em- 
ployed within the meaning of s. 15 of the Payment of Wages Act. 

In the result, the answers to the questions posed are as follows: 

Q. 1: Namdeo v. Chocks etc. Ltd. was incorrectly decided, in so far as it 
held that the Payment of Wages Authority will have jurisdiction to grant 
wages without an order of reinstatement in accordance with law. 

. 2: The second question, the one referred in Special Civil Application 
No. 630 of 1965, is answered in the negative. Answers accordingly. 


APPELLATE CIVIL. - 


Before Mr. Justice Patel. 


THE UNION OF INDIA v. M/S. BABULAL UTTAMCHAND BHANDARI.* 


Indian Contract Act (IX of 1872), Secs. 8, 63—Acceptance of proposal when to be in- 
ferred—Conditional acceptance whether would become absolute acceptance. 


Section 8 of the Indian Contract Act, 1872, does not give a right to persons who 
had certain obligations to perform, to perform a part, imposing a condition that 
penalty for silence would be acceptance. 

Under s. 8 of the Act, in order that acceptance of the proposal be inferred, the 
acceptance of the consideration must be unconditional. But if by any action on 
the part of the acceptee the proposer cannot be restored to his former position, 
than the acceptee cannot be permitted to say that his acceptance should be treated 


: [1864] 2 L.L.J. 430. Application No. 475 of 1966 (with Civil Revi- 
Decided, July 12, 1967. Civil Revision sion Application Nos. 835 and 1286 of 1966). 
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as other than as per the original proposal; in the absence of such estoppel be- 
ing applicable conditional acceptance cannot become absolute acceptance under the 
section. 

Day v. McLea,; Neuchated Asphate Co. v. Barnett? Tata L. & E. Co. v. S. Kartar 
Singh, Dipchand v. M/s. M. Abhechand & Co.,* Kapurchand v. Himayatalikhan* 
and Haji Mahomed Haji Jiva v. E. Spinner’ referred to. 


Tus facts appear in the judgment. 


G. N. Vaidya, for appellants. 
H. G. Advami, with S. C. Pratap, for respondents. 


PATEL J. These three revisional applications are filed by the Union of India 
against decrees of the Small Causes Court allowing the plaintiff’s claim for 
various amounts in respect of loss sustained by them by reason of the loss of 
goods consigned by them to various places in varying quantities. 

The facts are admitted that the goods were lost by reason of the negligence 
of the Railway Administration. In respect of the claims the plaintiffs had 
served notices to the Union and the Railway Administration, making a claim 
in respect of the amounts which, according to them, was the loss caused to 
them. In civil revision application 475/66, out of the total claim made by the 
plaintiffs the Railway Administration paid a sum of Rs. 1,038.23 P.; in civil 
revision application 835/66, the Railway Administration paid a sum of 
Rs. 612.97 P.; and in civil revision application 1286/66, the Railway Admi- 
nistration paid a sum of Rs, 1,083. The plaintiff in each of these cases sued 
for the balance which, according to him, was due; in the first case it being 
Rs. 335.15 P., in the second Rs. 445.80 P. and in the third Rs. 300. 

Amongst other things, the defence of the Union was that as the amount was 
paid in full and final settlement of the claim, the plaintiffs were not entitled to 
sue for the balance now claimed by them. 

The Court below held that the plaintiffs had not accepted the cheques in 
full and final settlement of the claims and, therefore, they were entitled to 
sue. As the plaintiffs established negligence on the part of the Railway 
Administration, it accordingly made decrees in favour of the plaintiffs. 

Ordinarily, the scope of a revisional application, even under s. 25 of the 
Presidency Small Causes Court Act, is very limited. See the decisions in 
Gokal Chand-Jagan Nath v. Nand Ram Das-Atma Ram! and in Vithalbhas 
Motibhai v. The Nadiad Electric Supply Co. Lid? In the cases, however, 
the point is of some importance and I have, therefore, gone into the question 
raised at the Bar. 

In each of these cases, the Railway Administration sent the cheques along 
with a printed form filled up and signed by the Chief Commercial Superinten- 
dent. This was as below: 

“Re: Compensation claimed by you. 


Inv. No./PWB No. .............. OP Foci ewan scald views 

PE ci tects Wratten brea jaies T OR nana 

(Bill part No: oscescciesdeeelwicdaxr cove ceeseieos ) 

Payment to you by a crossed order cheque/M.O. Rs. ........... cece eee in full 


and final settlement of the claim is being arranged. 
Please accept our sincere regrets for the inconvenience caused. 
Yours faithfully, 
Chief Commercial Superintendent.” 


It is claimed on behalf of the Union that as the plaintiffs accepted and cashed 
the cheques, s. 8 of the Contract Act applies. The plaintiffs say that s. 8 may 


1 (1889) 22 Q.B.D. 610. 6 (1900) LLB. 24 Bom. 510, 8,0. 2 Bom. 
2 [1967] 1 AU E.R. 362. LR. 6 

3 [1961] ALR. Pat, 37. 1 (1938) 41 Bom. L.R. 128, P.O, at p, 135. 
4 [1962] A.T.R. Cal, 166. 2 (1940) 41 Bom. L.R. 1098, 

5 [1963] A.LR. S.C. 250. 
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apply to cases where there is unconditional acceptance, and as in this case 
the plaintiffs did not accept the cheques unconditionally, the plaintiffs are 
entitled to claim the balance. 

In England, in such cases the principle of accord and satisfaction is applied. 
In Day v. McLea Lord Esher (M.R.) said (p. 612): 

“The contention, therefore, was that the plaintiffs having kept the cheque must be 
taken in law to have accepted it in satisfaction. Upon the other side it was contended 
that the keeping of the cheque could only be evidence of accord and satisfaction, and 
that whether or not it was taken in satisfaction was`a question of fact to be deter- 
mined according to the circumstances of the case. That argument raises the question 
whether the fact of keeping a cheque sent in satisfaction of a claim for a larger amount 
is in law conclusive that there has been an accord and satisfaction. It is said that 
that inference of law must be drawn even though the person receiving the cheque 
never intends to take it in satisfaction and says so at the time he receives it, All I 
can say is that if that is a conclusive inference it would be one contrary to the truth, 
I object to all such inferences of law.” 

Bowen L.J. said (p. 618): 


2 It seems to me, as a matter of principle as well as of authority, that the ques- 
tion whether there is an accord and satisfaction must be one of fact. If a person sends 
a sum of money on the terms that it is to be taken, if at all, in satisfaction of a larger 
claim; and if the money is kept, it is a question of fact as to the terms upon which it 
is so kept. Accord and satisfaction imply an agreement to take the money in gatis- 
faction of the claim in respect of which it is sent. If accord is a question of agree- 
ment, there must be either two minds agreeing or one of the two persons acting in 
such a way as to induce the other to think that the money is taken in satisfaction of 
of the claim, and to cause him to act upon that view. In either case it is a question 
of fact”, 

Similarly in Neuchatel Asphalte Co. v. Barnett, Denning L.J. said (p. 365): 

“...It is a well settled rule of construction that, if one party puts forward a printed 
form of words for signature by the other and it is afterwards found that those words 
are inconsistent with the main object and intention of the transaction as disclosed by 
the terms specially agreed, then the court will limit or reject the printed words so as 
to ensure that the main object of the transaction is achieved. We recently had occa- 
sion to invoke this rule in a case when an estate agent sought to get commission on a 
transaction ‘subject to contract. We do not allow printed forms to be made a trap 
for the unwary. So, in the present case, words of this kind on the back of a cheque 
cannot be made a trap for the unwary: and this is so, even though they are typed 
and not printed” 
when a similar question arose. 

Similarly, the same principles are applied in India in Tata L. & E. Co. v. 
8. Kartar Singh! Dipchand v. M/s. M. Abhechand & Co. and Kapurchand v. 
Himayatalikhan.’ In the last case, the Supreme Court on facts held that as 
the plaintiff had unconditionally accepted the smaller amount without inform- 
ing the defendants that he would claim the balance, he was not entitled to sue 
for the balance. 

In principle, I do not see how any other conclusion is possible. Sections 3 
to 10 of the Contract Act lay down the general principles of formation of 
agreements and ss. 7 and 8 are particularisation of the principles earlier for- 
mulated. If there is a proposal and it is accepted unconditionally, then an 
agreement is formed between the parties. But if the other side accepts it with 
a qualification then there is no acceptance but a counter proposal, and if it is 
not accepted by the proposer, there is no agreement. Section 7 clarifies this 
principle and provides that acceptance must be (1) absolute and unqualified 
and expressed in some usual and reasonable manner unless the proposer pre- 

3 (1889) 22 Q.B.D. 610. 6 [1962] A.LR. Cal. 166. 


4 [1957] 1 AN E.R. 362. 7 [1963] ALR. 8.C. 250. 
5 [1961] A.I.R. Pat, 37. 
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scribes the manner in which it is to be accepted and that if the acceptance is 
not in the manner prescribed by the proposer, the proposer must within a 
reasonable time after receipt of the acceptance insist that his proposal should 
be accepted as required by him. If this is not done, the section says ‘‘he 
accepts the acceptance’’. Section 8 is a further amplification of the principle 
where from the conduct of a party his acceptance is inferred. This section 
provides that the performance of the conditions of a proposal, or the accept- 
ance of any consideration for a reciprocal promise is an acceptance of a pro- 
posal. Section 8 must be read along with s. 7. In order that acceptance 
of the proposal be inferred, the acceptance of the consideration must be un- 
conditional. Of course, if by any action on the part of the aeceptee the pro- 
poser cannot be restored to his former position, then the acceptee cannot be 
permitted to say that his acceptance should be treated as other than as per 
the original proposal. But in the absence of such estoppel being applicable 
I do not see how conditional acceptance can become absolute acceptance when 
there are no such words in s. 8 

In this connection, I may refer to the decision in Haji Mahomed Haji Jwa v. 
E. Spinner® which raised similar questions in reference to a certain Offer 
made by the plaintiff to the defendant. It is not necessary to state the facts 
of the case in detail. It is sufficient to state that the defendant had made an 
offer to the plaintiff offering to purchase certain bales on certain terms. There- 
after, the plaintiff wrote to the defendant confirming the indent but with some 
additional terms. Thereupon, the defendant returned this letter saying that. 
he would claim the goods on the terms originally offered., Ultimately, when 
the goods were received the defendant insisted and accepted the goods on the 
terms of the original offer, while the plaintiff insisted that the defendant was 
bound to take the goods according to the terms mentioned by the plaintiff. 
The plaintiff declined the delivery of goods and sold it in the market and sued 
to recover the difference between the agreed price and the price realised on 
the same together with interest and charges. While considering the question 
as to the effect of the inactivity of the defendant, Sir Lawrence Jenkins said 
(p. 524) : 

“...I take it to be clear that a person making a proposal cannot impose on the 
party to whom it is addnessed, the obligation to refuse it under the penalty of imputed 
assent, or attach to his silence the legal result that he must be deemed to have 
accepted it.” 

Having regard to the defendant’s conduct, the learned Chief Justice held 
that he had not accepted the obligations under the proposal of the plaintiff. 
On the contrary, his behaviour pointed to other things. 

I may refer to the following observations in Sir Dinshaw Mulla’s Contract 
Act, 8th edn. under s. 8 at page 65 where the learned author says: 

“No doubt the acceptance of an offered consideration, as such, amounts to giving 
the promise (whether reciprocal or not) for which it was offered, or else raises an 
equivalent obligation. But a thing which is offered in one right and for one purpose 
may be taken under a different claim of right and with a different intent; and in that 
case (which is exceptional but of some importance) the legal result will not be a con- 
tract between the parties, whatever else it is capable of being, unless indeed the party 
receiving the thing so conducts himself as to lead the proposer reasonably to conclude 
that there is an acceptance according to the offer; and then the proposer can hold him 
liable on the universal principle that a man’s reasonably apparent intent is taken in 
law to be his real intent. We cannot suppose that the present section is intended to 
preclude all inquiries of this kind by making every receipt in fact of a thing offered 
by way of consideration a conclusive acceptance of the proposal.” 

With respect, I accept these observations as correct interpretation of the provi- 
sions of s. 8. In my view, this section was not intended to give a right to per- 
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sous who had certain obligations to perform, to perform a part, imposing a con- 
dition that penalty for silence would be acceptance, 

` Ultimately, the question has to be decided by reference only to s. 63 in 
order to arrive at the right conclusion on the question as to whether the plain- 
tiffs had accepted the amount offered to them in full satisfaction of the amount 
due to them. Whether or not, the matter related merely to the performance 
of the contract or to payment of damages would not make any difference in 
the application of the principle. 

Mr. Vaidya relied firstly upon the decision of the Supreme Court in General 
Assurance Society v. L. I. C. of India.® The question in this case was en- 
tirely different. On the Life Insurance Corporation taking over the business 
of the appellant Company, it became liable under the Act to pay to the latter 
compensation and was entitled to set off an amount representing the paid-up 
capital of the insurer and assets representing such part which were allotted 
to the controlled business of the insurer. The Life Insurance Corporation 
made a composite offer offering a certain amount in full satisfaction of the 
compensation payable to the General Assurance Society for the acquisition of 
its *controlled business and making a set off against the said sum of an amount 
of Rs. 1,71,365, being part of the paid-up capital of the Company which had 
been allocated to the controlled business of the Company under the rules of 
the Corporation. To this offer, the Company made a reply that it had accep- 
ted only a part of the offer and not the whole. On receiving this reply, the 
Life Insurance Corporation referred the whole matter to the Tribunal. After 
the decision of the Tribunal, the matter went to the Supreme Court and a con- 
tention was made’that the Tribunal had no jurisdiction to decide the matter, 
as in respect of the part of the proposal accepted by the Company there was 
no dispute between the parties. In this context the Supreme Court said 
(p. 895) : 

“...When one party makes a composite offer, each part thereof being dependent 

on the other, the other party cannot by accepting a part of the offer, compel the other 
to confine its dispute only to that part not accepted, unless the party offering the com- 
posite offer agrees to that course.” 
Evidently, this case has no application at all. It only lays down the principle 
that where there are two heads of dispute dependent upon each other, one 
party to the dispute cannot choose whether or not the dispute should be 
settled as a whole or only piecemeal. 

Mr. Vaidya then invited my attention to the decisions in Behari Lal v. 
Radhye Shyam,;'° Ishag v. Madan Lal! and Amrit Banspati Co. v. Union of 
India.!? The decision in Behari Lal v. Radhye Shyam is clearly not a case 
in point. In this case, a tenant had made certain repairs to the rented pre- 
mises and then sent a cheque for the rent, deducting the expenses incurred 
by him, with a covering letter showing the amounts deducted on account of 
the repairs. The plaintiff accepted the cheque without any objection whatso- 
ever and at no time informed the tenant that he was accepting it in part pay- 
ment. Later on, he sued the tenant for the balance. Clearly, in this case, 
by his conduct the plaintiff indicated that he accepted the statement of account 
as correct and the amount in full satisfaction of the rent. The acceptance 
being unconditional, the case clearly fell within s. 8 of the Act. Ishaq Abdul 
v. Madan Lal is also a case which clearly fell within the ambit of s. 8. 
The plaintiff’s agent contacted the defendant and accepted a sum of Rs. 51,000 
in full satisfaction of the plaintiff’s claim for the price of the goods. The 
plaintiff received that amount and thereafter brought a suit for damages for 
breach of the contract, after giving credit for the amount of Rs. 51,000. The 
Court held that the agent had implied authority to accept the payment in 
full satisfaction of the claim and that he having accepted the amount in full 
satisfaction of the claim could not be allowed to approbate and reprobate. 


9 [1064] A.I.R. S.C. 892. 11 [1965] ALR, All. 34. 
10 [1953] AIR. All. 745. 12 [1966] ALR. All. 104, 
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The evidence clearly showed that the agent intended and did accept the sum 
of Rs. 51,000 in full satisfaction of the claim. Once that conclusion was 
reached, the plaintiff’s claim was bound to fail. The last case relied upon is 
no doubt in point and supports the contention of Mr. Vaidya. The plaintiff 
sued the Union of India claiming costs of goods lost in transit by the Railway 
Administration. The Railway Administration had, in the course of corres- 
pondence, sent the plaintiff a cheque stating that it was in full and final settle- 
ment of the plaintiff’s claim as in the present case. The plaintiff accepted 
the cheque and sued for the balance. In this case also, from the statement of 
facts as appearing from the judgment it does not appear that the plaintiff 
accepted the claim conditionally. If that is so, the case must really fall with- 
in s. & The learned Judge purported tio follow the earlier decision of the 
Court observing in connection with s. 8 (p. 104): 

“...The language of the section is rather vague but its meaning is clear. It is 
based on the principle that if an offer is made subject to a condition, the offeree can- 
not accept the benefit under the offer without accepting the condition. He cannot 
take the attitude, ‘I shall accept the benefit but reject the condition’,” 

With respect, I cannot bring myself to agree with this observation of the 
learned Judge. This is not a case where any benefit is being given to the 
plaintiffs. No one obliged the defendants to send the part amount as they did. 
Tn the present case, the plaintiffs had clearly indicated to the Railway Admi- 
nistration that the Railway Administration was in the habit of sending 
cheques in this manner. The plaintiffs made it also clear that they would 
accept cheques only as part-payment of their claims due from the Railway 
Administration. If the cheques were sent under these circumstances, it is im- 
possible to permit the Railway Administration then to say that ‘‘even though 
you intimated to us in this manner, still since you have accepted the cheques, 
you must in law lose the entirety of your claim’’. 
In the result, in my view the decrees are rightly made. 
The Rule in each case is discharged with costs. 
Rule discharged. 


Before Mr. Justice Patel and Mr. Justice Thakker. 


ABDULKADAR EBRAHIM SURA 
v. 
KASHINATH MORESHWAR CHANDANI.? 


Fatal Accidents Act (XIII of 1855), Secs. 1-A, 2—Motor Vehicles Act (IV of 1939), 
Sec. 96—Damages for loss of consortium whether can be claimed under s. 1 of 
Fatal Accidents Act—Damages for loss of expectation of life how to be assessed— 
Whether Court of appeal can interfere with assessment of damages by Motor Acci- 
dents Claims Tribunal—Costs how to be awarded under Motor Vehicles Act— 
Insurer when can contest proceeding for damages. 


Under s. 1-A of the Fatal Accidents Act, 1855, apart from claiming monetary 
damages that the claimant has suffered, the claimant would also be entitled to compen- 
sation in respect of any other injury suffered, and one of the heads of such injury 
would be loss of the society of the deceased. 

Gobald Motor Services v. Veluswamt' and Berry v. Humm & Co. referred to. 

In awarding damages for loss of expectation of life claimed under s. 2 of the 
Fatal Accidents Act, though the amount need not be small or uniform, it should 
be moderate. Damages are not to be awarded for sentimental reasons or as punish- 
ment for negligence. The objective test of happy life is a correct test to be applied 
and in doing so, all relevant circumstances must be considered in estimating the 


*Decided, February 6, 1967. First Appeals Application No. 22 of 1960. 
Nos, 160 and 161 of 1962, against the decision 1 [1982] A.T.R, 8.C. 1. 
of G. A, Desai, Member, Motor Accidents 2 [1915] 1K.B, 627, 
Claims Tribunal for Greater Bombay, in 
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reasonable amount of damages under this head. In assessing damages, the present 
value of the rupee ought also to be considered. 
Benham v. Gambling, commented upon. 

H. West & Sons Ltd. v. Shephard, Hart v. Griffiths-Jones® and Glasgow Corpora- 
tion v. Kelly,‘ referred to. 

In computing damages under s. 1-A of the Fatal Accidents Act any benefit result- 
ing from the death to the party bringing the action must be considered. 

Normally the Court of Appeal does not interfere with the assessment of damages 
by the Motor Accidents Claims Tribunal, but where damages assessed appear to be 
wholly inadequate, then the appellate Court must do its duty of determining what 
should be the correct amount of damages. 

Under the Motor Vehicles Act, 1939, it would be proper and reasonable to allow 
costs ag they are taxed in suits in the Bombay City Civil Court, so far as Bombay 
City is concerned. In the High Court costs should be taxed as in a regular appeal 
on the appellate side. 

Where a claim for damages is far too exaggerated, a part of the costs may be 
disallowed. 

. Vinayak Raghunath v. G. I. P. R. Co,’ referred to, 

It is only on the limited grounds specified in s. 96(2) of the Motor Vehicles Act, 
1939, that the insurer is entitled to contest the proceeding for damages under the 
Act, and therefore, except on these limited grounds, the Motor Vehicles Tribunal 
cannot permit the insurer to take part in such proceeding. 

B. I. G. Insurance Co. v. Itbar Singh’ referred to. 


Tus facts are stated in the judgment. 


R. Noronha and F. C. Shah, instructed by Huseini Doctor & Co., for 
appellants. 

P. M. Pagnis, for V. N. Gadgil, for respondent No. 1. 

Godambe & Joglekar, for respondent No. 3 absent. 


Pareu J. These two appeals arise out of proceedings under the Fatal 
Accidents Act and are filed on behalf of the claimants. The accident which 
gave rise to this appeal occurred on November 18, 1959, between 4.50 and 
5.00 p.m. opposite Sacred Heart Boys’ High School, Andheri, on the Ghod- 
bunder Road. At this time, defendant No. 2 Zakir Ali was driving a truck 
belonging to defendant No. 1. Even though the traffic was stopped defendant 
No. 2 drove the truck and while overtaking a bus from the left without any 
warning knocked down two ladies, as a result of which they died. The names 
of the deceased are Hayatibai and Rukhanbai. Appeal No. 160 of 1962 arises ' 
out of proceedings commenced by Hayatibai’s husband Abdulkadar Ebrahim 
Sura and her mother Amanbai Mulla Esmailji Gleetwalla. Appeal No. 161 of 
1962 arises out of proceedings commenced by the husband Abdnullabhai and. 
children of Rukhanbai. 

In the first case, the applicants claimed a sum of Rs, 5,860 in saps of 
medical expenses, funeral and obsequial expenses and other expenses, They 
also claimed Rs. 35,000 for the loss of expectation of life, loss to them and loss 
to the estate, alleging that the lady died due to the negligent act of defen- 
dant No. 2. 

In the other case, the claimants claimed a sum of Rs. 4,417.50 P. on the first 
count and Rs. 35,000 on the other head, alleging negligence to defendant No. 2. 

Curiously enough, to this action the Insurance Company was made a party 
and was allowed to appear in the case. The defendants contested the proceed- 
ings, contending that defendant No. 2 was not negligent in driving of the truck. 
They also contended that the damages claimed were excessive. 


3 [1941] A.O. 157. 6 Kao Weekly Notes 111. 
4 [1963] 2 W.L.R. 1359. 7 (1870)7 Bom. H.C.R, 113. 
5 [1948] 2 All E.R. 729. 8 [1969] A.I.R. 8.0, 1331. 
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In the first case, the learned trial Judge assessed damages as follows: 
Rs. 2,000 for pain and suffering to the deceased who lived for 19 days after 
the accident, a sum of Rs. 1,000 for loss of expectation of life and a sum of 
Rs. 2,650 on the first head of medical and other expenses. After assessing 
Rs. 2,000 as damages for pain and suffering to the deceased and Rs. 1,000 for 
loss of expectation of life, in para. 11, he reduced this amount to Rs. 2,800 
as general damages. On this footing, he awarded Rs. 5,450 only in favour of 
applicant No. 1. He did not award the claim to funeral expenses and for 
obsequial ceremonies. He directed that the parties bear their own costs on 
the ground that the applicants had failed substantially. In the second case, 
as she died on the 4th day, the learned Judge assessed damages at Rs. 1,000 
on the ground of pain and suffering of the deceased, Rs. 1,000 for loss of ex- 
pectation of life, and Rs. 700 for medical and other expenses. After saying 
this, he fixed general damages and pain and suffering and shortened expecta- 
tion of life at Rs. 1,850. On this basis, he awarded Rs. 4,100 as total damages 
in the second case. 

Mr. Shah has argued that the damages awarded are totally and wholly in- 
adequate. We are not concerned in either of the cases with the question of 
damages under the first head i.e. for medical and other expenses incurred by 
the applicants for the deceased, as the learned Judge has awarded such damages 
as were proved before him by sufficient evidence. Mr. Shah has not pressed 
his contention in respect of the same. 

He, however, contends that the learned Judge erred in awarding only 
Rs. 2,000 for pain and suffering to the deceased, Rs. 1,000 for shortened ex- 
pectation of life and no amount towards pecuniary loss to the family. He 
also argued that the learned Judge ought to have allowed damages for loss 
of consortium. The last contention that he made was regarding the order of 
costs. Same contentions are raised in the second case. 

The present action is under the Fatal Accidents Act of 1855 which modified 
the common law and gave a right of action in a case of death caused by the 
tortious act of another. By.s. 1-A, it provides, 

«and in every such action the Court may give such damages as it may think propor- 
tioned to the loss resulting from such death to the parties respectively, for whom and 
for whose benefit such action shall be brought’... 

With.the.rest of the section, we are not concerned. Section 2 provides 
ps hioresthan one action or suit shall be brought in respect of the same 
ey of emplaint and further provides, 
®% or suit, the executor, administrator or representative of the 









f 

i LIRARE, j; ch wrongful act, negligence or default, which when recovered 
Sy e of the deceased”. 

y ‘Service v. Veluswami,! the content of these two sections 
SLATS, 
"The cause of action under S. 1 and that under S. 2 are different, While under 
S. 1 damages are recoverable for the benefit of the persons mentioned therein, under 
S. 2 compensation goes to the benefit of the estate; whereas under S. 1 damages are pay- 
able in respect of loss sustained by the persons mentioned therein, under section 2 
damages can be claimed inter alia for loss of expectation of life. Though in some cases 
parties that are entitled to compensation under both the sections may happen to be the 
same persons, they need not necessarily be so; persons entitled to benefit under S. 1 may 
be different from those claiming under S. 2. Prima facie as the two claims are to be 
based upon different causes of action, the claimants, whether the same or different, would 
be entitled to recover compensation separately under both the heads....If a person 
taking benefit under both the sections is the same, he cannot be permitted to recover 
twice over for the’same loss. In awarding damages under both the heads, there shall 
not be duplication of the same claim, that is, if any part of the compensation represent- 


1 [1962] ALR. S.C. 1. 
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ing the loss to the estate goes into the calculation of the personal loss under S. 1 of the 
Act, that portion shall be excluded in giving compensation under S. 2 and vice versa,” 

Claim under each section may be under different heads. In this case under 
s. 1 the only claim made is for loss of services and companionship. As to this, 
Mr. Shah’s next contention was that the learned Judge ought to have award- 
ed damages for loss of services of the deceased to the applicants and also to 
applicant No. 1 in each case for loss of consortium because of the death of the 
deceased. Now, the applicant in the first case comes forward to say that he 
was spending about Rs. 50 or Rs. 60 on clothes of the deceased and about 
Rs. 100 for her food. Because of her death, he had lost the service rendered 
by her and he had to employ servants to do the service. It appears, however, 
from his evidence that it is difficult to assess damages on this ground. No 
doubt, money value for the services which she rendered and in order to ob- 
tain which he had to engage servants, has to be fixed. But then cases also 
show that if there is any benefit by the death, then that also must be con- 
sidered in computing the damages. Having regard to the fact that now he 
would not be required to spend for the expenses of his wife, the Court below 
declined to give him any damages on this ground. We think, the learned 
Judge was right in refusing to award him damages under this head. The same 
applies to the applicant in the other case. 

The next question is whether applicant No. 1 in both the cases is entitled 
to damages on the ground of loss of consortium. Under common law, a hus- 
band can always bring an action for physical injury caused to his wife and 
also the wife could. The husband could sue the wrongdoer for the loss of 
her society and service, that is, consortium ct servitium. However, in the case 
of death, no claim on this ground could be made and, therefore, ‘if death en- 
sued, the husband’s claim for loss of consortium et servitium is limited to the 
interval between her injury and her death. But then by the Fatal Accidents 
Act, the common law itself was modified and actions came to be permitted even 
where a person died by the wrongful act of another. The section as worded 
clearly entitles all those for whose benefit the action is brought to an award 
of damages for the injury suffered by any one of the claimants. . The word 
‘injury’ is a word of large import and cannot be restricted to mean monetary 
injury only. If this is so, apart from claiming monetary damages that the 
claimant has suffered, the claimant would also be entitled to compensation in 
respect of any other injury suffered, and one of the heads of such injury 
‘would be the loss of society of the deceased. Mr. Pagnis contended that there 
is no decision which has recognised this right under the Fatal Accidents Act: 
It may be that because of the position obtaining in common law, a specific 
claim may not have been made in England. It may be that it may have been 
made and allowed and the cases have not been noticed. No case has defined 
and limited the heads under which under s. 1 of the said Act such claim. 
could lie. In Berry v. Humm & Co.,? Scrutton J. negatived a contention that 
under s. 1 compensation only for pecuniary loss was available to the relatives. 
‘The learned Judge said (p. 631): 

..I can see no reason in principle why such pecuniary loss should be limited to 
the value of money lost, or the money value of things lost, as contributions of food or 
clothing, and why I should be bound to exclude the monetary loss incurred by replacing 
services rendered gratuitously by a relative, if there was a reasonable prospect of their 
being rendered freely in future but for the death”. 

Inasmuch as the section does not limit the claim only to pecuniary losses, but 
enables the claimant to make the claim in respect of the injury sustained by 
the claimant, it seems to us that the applicants are entitled to make a claim 
on this ground also. 

. The applicants say that they have lost the company of their wives. The 
applicants-are fairly old and having regard to the benefit that they would 
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have got from the association of their wives, it would not be out of place to 
assess damages on this ground at Rs. 500 to each of the claimant No. 1. The 
decrees of the Courts below will have, therefore, to be modified in the light 
of these findings. 

One of the claims under s. 2 is on the ground of loss of expectation of life. 
In England on this ground Judges awarded widely differing amounts some 
times as little as £ 75 and some times as much as £ 1,200. In this chaos, the 
case Benham v. Gambling? was decided by the House of Lords. In Benham’s 
case Lord Simon formulated several propositions for assessing damages. These 
are: (1) A right conclusion cannot be reached by applying the actuarial test 
observing that the thing to be valued is not the prospect of length of days 
but the prospect of a predominently happy life, (2) age of the individual may 
be a relevant factor, (3) the Court must be satisfied that the circumstances of 
the individual life were calculated to lead, on balance to a positive measure of 
happiness, of which the victim has been deprived by the defendant’s neglig- 
ence, (4) the test is not whether the deceased has the capacity to appreciate 
that his further life on earth would bring him happiness, (5) the financial 
losses or gains are not to be considered (probably because that is a separate 
head), and (6) damages should not be increased because the social position or 
prospects of worldly possessions are greater in one case than in the other. In 
that case having regard to the fact that House of Lords were assessing 
damages for shortened expectation of life of a young boy of 24 years, they gave 
£ 200 only, observing, 

“The main reason, I think, why the appropriate figure of damages should be reduced 
in the case of a very young child is that there is necessarily so much uncertainty about 
the child’s future that no confident estimate of prospective happiness can be made... 
I would add that, in case of a child, as in the case of an adult, I see no reason why 
the proper sum to be awarded should be greater because the social position or prospects 
of worldly possessions are greater in one case than another.” (p. 167). 

We do not read this decision to mean that in every case the amount of 
damages should be nominal or negligible. The general principles stated by 
the learned Lord are unexceptional. However, with great respect, it is diffi- 
cult to appreciate how the social position of the deceased can be disregarded. 
If that was so, it would mean that the measure of damages must be uniform 
in all cases for premature end of life irrespective of the chances of the person 
of a happy life and yet says the Lord Chanceller that the prospect of a happy 
life must be considered which undoubtedly must vary according to the social 
environment of the person. The decision has been criticised in the Law 
Quarterly Review Vol. 57, page 154, and to some extent not without 
justification. No particular principle is formulated for reducing the 
damages from £ 1,200 to £ 200. In H. West & Son, Lid. v. Shephard,* re- 
ferring to this decision Lord Pearce said (p. 1386) : 

“...Into this unseemly chaos Benham v. Gambling brought consistency at the in- 
evitable expense of withdrawing the consideration of such damages, in effect, from the 
Judge or Jury. It imposed a small conventional figure within narrow limits. This 
figure was a great deal lowerer than that at which many of us would have set the 
value of human living”. 

Though, therefore, the amount need not be small or uniform there are good 
reasons for holding that it should be moderate. Damages are not to be 
awarded for sentimental reasons or as punishment for negligence. The money 
that is awarded is not enjoyed as compensation by the deceased but those who 
take the estate and there could be no reason why they should be unduly 
enriched at the expense of another. In our view, therefore, the objective test 
of happy life is a correct test to be applied and in doing so, all relevant cir- 
cumstances must be considered in estimating the reasonable amount of damages 
under this head. The amount should be moderate for the reasons already 


2 [1941] A.C. 157, 4 [1963] 2 W.L.R. 1359, 
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stated. In assessing damages, the present value of the rupee ought also to be 
considered as has been decided in Hart v. Griffiths-Jones®> and in Glasgow 
Corporation v. Kelly.® 

It may be mentioned that the applicants in both the cases are living to- 
gether, as Abdulkadar Ebrahim Sura and Abdullabhai are brothers. The 
evidence shows that they are five brothers and they are all living together 
under one roof and there are about 40 members in the family, including chil- 
dren’s children. The two ladies were doing household work and as things go 
in the society today, there can be no doubt that they must be deriving great 
amount of joy in their life surrounded as they were by all their progeny and 
very close relations. The evidence of the applicant shows that there was har- 
mony amongst the members of the family and that the husbands took care of 
their wives. There is no reason to doubt this evidence. In the first case, the 
deceased Hayatibai was about 45 years of age, and the evidence is that she 
was enjoying good health. It is more than reasonably possible, therefore, that 
she would have lived up to at least about the age of 60 and lived, if the evid- 
ence is right, a happy life. In the other case, the deceased was about 50 
years. She was also enjoying good health and would have normally lived 10 
years more, again a happy life. Having regard to these facts, it would appear 
that the assessment of damages on this count by the learned Judge is too low. 


Mr. Pagnis says that ordinarily in a household of forty where the women 
had to work, there was not much chance of having a happy life. He also says 
that the Court of appeal should not interfere with the assessment of damages 
by the trial Court. As to first, it is difficult to say that merely because the 
ladies were living in a large household and they were attending to their wife- 
ly duties, they would not derive happiness in life. Constituted as women 
are, unless there was some bitterness in the relationship between the husband 
and the wife or between the mother and the child, a woman would naturally 
enjoy large family around her and in the present case, there is no reason to 
doubt the evidence led before us. As to the second it is no doubt true that 
normally the Court of appeal does not interfere with the assessment of damages 
by the trial Judge, but where damages assessed appear to be wholly in- 
adequate, then the appellate Court must do its duty of determining what 
should be the correct amount of damages. In the present case, having regard 
to all the facts in the first case, we assess Rs. 7,000 as damages for the shor- 
tened expectation of life and in the second case due to the shorter period, we 
assess Rs. 5,000 on this ground. 

It is then contended that in the first case, the learned Judge erred in award- 
ing only Rs. 2,000 for pain and suffering which also must fall under s. 2. 
Now, the evidence shows that the deceased Hayatibai lived for 19 days after 
the accident. She had serious injuries and according to Dr. Vora, the in- 
juries were very painful. The learned Judge has found that she had under- 
gone prolonged suffering both mental and physical from the injuries. In the 
book ‘The Quantum of Damages’ Vol. 2, 2nd edn., by Kemp & Kemp, the 
authors say (p. 297): 

“If the deceased suffered a long and painful illness, due to his injuries, before he 
died, the damages under this head could be substantial.” 
Decided cases show that often in cases where a person lived for four days after 
the injury and continued to be in a state of coma, the damages under this 
head were assessed at £ 20. In Roughead v. Railway Executive,’ the de- 
ceased lived for a day and during that time he was unconscious and the Judge 
added £ 250 under this head. This was in 1949. Having regard to these 
circumstances, therefore, it seems to us that Rs. 2,000 awarded by the Court 
is comparatively on the low side. We would assess the same at Rs. 3,000. In 
this connection, same contentions are raised that we should not interfere with 


5 [1948] 2 All E.R. 729. 7 (1949) 65 T.L.R. 435, 
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the amount awarded by the lower Court in the second case. As we are of the 
view that it is substantially low, we have interfered with damages fixed under 
this head. In the second case as the deceased only lived four days, we do not 
think any ground is made out for interference with the assessment made by 
the learned Judge. 


It is then contended that the learned Judge was in error in not awarding 
eosts. It is true that where a claim is far too exaggerated, there may be pro- 
per occasion for disallowing a part of the costs. We do not see any reason 
for not allowing costs in these cases. As the applicants have succeeded in a 
large measure, we must modify the order of the costs made by the learned trial 
Judge.. We direct’ that the applicants will get the costs on the claim decreed 
to them and as to the rest, the parties will bear their own costs. 


Mr. Shah on behalf of his clients has brought to our attention the decision 
in Vinayak Raghunath v. G. P. R. Co., where on the original side, the learned 
Judge allowed the costs as between Attorney and client on the ground that 
it was the duty of the Court to see that the amount of compensation was not 
wiped out by the costs incurred by the party. The principles of assessing 
costs on the original side do not apply in other Courts where dual system does 
not operate. Under the Motor Vehicles Act, there is no direct provision 
which enables the Tribunal to award costs. But the whole procedure is left 
to be governed by the Rules framed by the Government under the Act and 
one of the Rules say that the Tribunal shall exercise the same powers as a 
Civil Court. Under the circumstances, therefore, it would be proper and 
reasonable to allow costs as they are taxed in suits in the City Civil Court, 
so far as Bombay city is concerned. We will accordingly direct that costs 
should be taxed as in the City Civil Court in the trial Court and in this 
Court as in a regular appeal on the appellate side. 


_ We cannot part with this case without making a few observations regarding 
joining the Insurance Company as a party. Section 96 of the Act provides 
in clear terms that in an application for damages under the Motor Vehicles 
Act, the insurance company need not be made party by the claimant. Under 
sub-s. (2) it is the duty of the Court to issue a notice of the proceeding to 
the insurance company and on such notice being issued to it, the insurer is 
entitled to be made a party and defend the action only on the ground that 
the policy was cancelled on grounds stated in the sub-section. It is only 
on this limited ground that the insurer ig entitled to contest the proceed- 
ing. (See the decision! in B. I. G. Insurance Co. v. Itbar Singh.2) The office 
of the Motor Vehicles Tribunal was, therefore, wrong in insisting upon the 
applicants that they make the Insurance Company party to the proceedings. 
The tribunal was equally wrong in permitting the Insurance Company 
to take part in the proceedings which had no relation to any of the defences 
which it could have taken under s. 96(2). In our view, the tribunal 
ought not to have allowed the counsel for Insurance Company to cross-examine 
the witnesses on the merits of the dispute between the insured and the appli- 
cants. We hope the tribunal will in future observe the requirements of the 
law in this respect: ` 


8 (1870) 7{Bom, H.C.R, 118. 9 [1959] A.LR. 8.0, 1331. 
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Present: The Hon’ble Mr. K. N. Wanchoo, Chief Justice, Mr. Justice R. S. Bachawat, 
‘Mr. Justice J. M. Shelat, Mr. Justice V. Bhargava and Mr. Justice G. K. Mitter. 


RATILAL BHANJI MITHANI 


v. 
ASSTT. COLLECTOR OF CUSTOMS, BOMBAY.® 


Criminal Procedure Code (Act V of 1898), Secs. 496, 561-A—Constitution of India, 
Arts. 21, 225, 372—High Courts inherent power to cancel bail granted under s. 496— 
Whether such inherent power of High Court conferred by or has sanction of 
enacted law. 


The Criminal Procedure Code, 1898, makes no express provision for the cancel- 
lation of a bail granted under s. 496 of the Code. Nevertheless, if at any sub- 
sequent stage of the proceedings, it is found that any person accused of a bailable 
offence is intimidating, bribing or tampering with the prosecution witnesses or is 
attempting to abscond, the High Court has the power to cause him to be arrested 
and to commit him to custody for such period as it thinks fit, This jurisdiction 
springs from the over-riding inherent powers of the High Court and can be in- 
voked in exceptional cases only when the High Court is satisfied that the endg of 

. justice will be defeated unless the accused is committed to custody. For the reasons 
given in Talab Haji Hussain v. Madhukar Purshottam Mondkar' this inherent 
power of the High Court exists and is preserved by s. 561-A of the Code. The 
person committed to custody under the orders of the High Court cannot ask for 
his release on bail under s. 496, but the High Court may by a subsequent order 
admit him to bail again. 

The inherent powers of the High Court preserved by s. 561-A of the Code. are 
vested in it by “law” within the meaning of art. 21 of the Constitution of India. 
Therefore, where the High Court in the exercise of its inherent powers cancels a 

` bail granted under s. 496 of the Code to a person accused of a bailable offence, 
the deprivation of the personal liberty of such person is not violative of art. 21. 

When the Constitution or any enacted law has embraced and confirmed the in- 
herent powers and jurisdiction of the High Court which previously existed, that 
power and jurisdiction has the sanction of an enacted “law” within the meaning 
of art. 21 of the Constitution as explained in A. K. Gopalan v. The State? 

Pandit M. S. M. Sharma v. Shri Sri Krishna Sinha,’ Special Reference No. 1 of 
19644 and King Emperor v. Khwaja Nazir Ahmad referred to. 


Tue facts are stated in the judgment. 


A. K. Sen, with 8. G. Sheth and I. N. Shroff, for the appellant. 
N. 8. Bindra, with 8. P. Nayyar, for the respondents. 


Baouawar J. The appellant along with other persons is being tried for an 
offence under s. 120B of the Indian Penal Code read with s. 167(8/) of the 
Sea Customs Act, 1878, and s. 5 of the Imports and Exports Control Act, 
1947. The offence is bailable. The appellant was released on bail under orders 
of Magistrates dated May 11, 1960 and April 1, 1961. A large number of 
witnesses have been examined but the trial has not yet been concluded. By an 
order dated March 3/6, 1967, the High Court of Maharashtra, Bombay, in the 
exercise of its inherent jurisdiction cancelled the bail orders and directed him 
to surrender to his bail. From this order, the present appeal has been filed Dy, 
special leave. 

In Talab Haji Hussain v. Madhukar Purshottam Mondkar, this Court held 
that a High Court has the inherent power to cancel a bail granted to a person 

*Decided, May 4, 1967, Criminial Appeal 3 [1959] Supp. 18.C.R. 806. 

No; 64 of 1967... 4 [1966]1S.C.R. 413. 
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accused of a bailable offence where such an order is necessary to secure the 
ends of justice or to prevent the abuse of process of any Court, and this power 
is preserved by s. 561-A of the Code of Criminal Procedure. 

On behalf of the appellant it was strenuously argued that this case was 
wrongly decided. Having heard full arguments, we find no reason for de- 
parting from our earlier decision. á 

In the matter of admission to bail, the Code of Criminal Procedure makes 
a distinction between bailable and non-bailable offences. The grant of bail to 
a person accused of a non-bailable offence is discretionary under s. 497 of the 
Code and the person released on bail may again be arrested and committed to 
custody by an order of the High Court, the Court of Session and the Court 
granting the bail. Under s. 498 of the Code the High Court and the Court of 
Session may release any person on bail and by a subsequent order cause any 
person so admitted to bail to be arrested and committed to custody. A person 
accused of a bailable offence is treated differently; at any time while under 
detention without a warrant and at any stage of the proceedings before the 
Court before which he is brought, he has the right under s. 496 of the Code 
to be released on bail. The Code makes no express provision for the carfcel- 
lation of a bail granted under s. 496. Nevertheless, if at any subsequent stage 
of the proceedings, it is found that any person accused of a bailable offence 
is intimidating, bribing or tampering with the prosecution witnesses or is 
attempting to abscond, the High Court has the power to cause him to be 
arrested and to commit him to custody for such period as it thinks fit. This 
jurisdiction springs from the over-riding inherent powers of the High Court 
and can be invoked in exceptional cases only when the High Court is satisfied 
that the ends of justice will be defeated unless the accused is committed to 
custody. For the reasons given in Talab Haji Hussain’s case (supra), we 
hold that this inherent power of the High Court exists and is preserved by 
s. 561-A of the Code. The person committed to custody under the orders of 
the High Court cannot ask for his release on bail under s. 496, but the High 
Court may by a subsequent order admit him to bail again. 

Counsel for the appellant argued that the inherent power of the High Court 
is not conferred by any legislation or statute, and the deprivation of the per- 
sonal liberty of the appellant by an order of the High Court in the exercise 
of its inherent powers is violative of the constitutional protection under art. 21 
of the Constitution. 

Article 21 is in these terms: 

“No person shall be deprived of his life or personal liberty except according to pro- 
cedure established by law.” 

The term ‘law’ in art. 21 was the subject of an elaborate discussion in 
A. K. Gopalan v. The State.2 Kania C. J. at pp. 111-113 said that the term 
‘law’ in that article must mean the law of the State or enacted law, and not 
rules of natural justice. Fazl Ali J. who was in the minority, said at page 169 
that ‘law’ must include certain principles of natural justice. Patanjali Sastri 
J. at p. 199 said that ‘law’ in art. 21 means ‘positive or State-made law’. 
Mahajan J. at page 226 expressed no opinion on the point. Mukherjea J. at 
p. 278 said that ‘‘in article 21 the word ‘law’ has been used in the sense of 
State-made law and not as an equivalent of law in the abstract or general 
sense embodying the principles of natural justice.’’ Das J. said at page 309 
that ‘‘there is no scope for introducing the principles of natural justice in 
article 21 and ‘procedure established by law’ must mean procedure establish- 
ed by law made by the State which, as defined, includes Parliament and the 
Legislatures of the States.” As explained by four of the learned Judges in 
A. K. Gopalan’s case (supra), the expression ‘law’ in art. 21 means enacted 
or State-mnde law, and not the general principles of natural justice. 


In Pandit M. S. M. Sharma v. Shri Sri Krishna Sinha this Court held that 
2 [1950] 8.C.R. 88. 3 [1959] Supp. 1 8.0.R. 806. 
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a deprivation of personal liberty of any person by a Legislative Assembly of a 
State in exercise of its power to punish for its contempt is according to a pro- 
cedure established by law and does not contravene art. 21. Article 194(3) of 
the Constitution provides that 

“...the powers, privileges and immunities of a House of the Legislature of a State, 

and of the members and the committees of a House of such Legislature, shall be such 
as may from time to time be defined by the Legislature by law, and, until so defined, 
shall be those of the House of Commons of the Parliament of the United Kingdom, and 
of its members and committees, at the commencement of this Constitution.” 
Article 194(3) thus confers on the Legislative Assembly of a State the existing 
inherent powers enjoyed by the British House of Commons including the 
power to punish for its contempt. Article 208(/) empowers the Legislative 
Assembly to make rules regulating its procedure. As explained in Pandit 
Sharma’s case (supra), these powers and the procedure prescribed by the rules 
has the sanction of enacted law and an order of committal for contempt of the 
` Assembly is according to procedure established by law. Das C.J. speaking for 
four learned Judges said (p. 861): 

“Art, 194(3) confers on the Legislative Assembly those powers, privileges and im- 
munities and Art. 208 confers power on it to frame rules, The Bihar Legislative 
Assembly has framed rules in exercise of its powers under that Article. It follows, 
therefore, that Art. 194(3) read with the rules so framed has laid down the procedure 
for enforcing its powers, privileges and immunities. If, therefore, the Legislative 
Assembly has the powers, privileges and immunities of the House of Commons and 
if the petitioner is eventually deprived of his personal liberty as a result of the pro- 
ceedings before the Committee of Privileges, such deprivation will be in accordance 
with procedure established by law and the petitioner cannot complain of the breach, 
actual or threatened, of his fundamental right under Art. 21.” 

Subba Rao J. in his minority judgment in that case and the Court in Special 
Reference No. 1 of 1964,4 did not say anything to the contrary on this point. 

Now the question is whether the inherent power of the High Court is con- 
ferred by or has the sanction of enacted law. From its very inception the 
High Court has possessed and enjoyed its inherent powers including the power 
to prevent the abuse of the process of any Court within its jurisdiction and 
to secure the ends of justice. These powers inhere in the High Court and 
spring from its very nature and constitution as a Court of superior jurisdic- 
tion. All the existing powers of the High Courts were preserved and con- 
tinued by legislation from time to time. 

Section 561-A of the Criminal Procedure Code declared that 

“Nothing in this Code shall be deemed to limit or affect the inherent power of the 

High Court to make such orders as may be necessary to give effect to any order under 
this Code, or to prevent the abuse of process of any Court or otherwise to secure the 
ends of justice.” 
The section was inserted in the Code by Act XVIII of 1923 to obviate any 
doubt that these inherent powers have been taken away by the Code. In 
terms, this section did not confer any power, it only declared that nothing 
in the Code shall be deemed to limit or affect the existing inherent powers of 
the High Court, see King Emperor v. Khwaja Nazir Ahmad.® Then came 
other enactments which were framed differently. Section 223 of the Govern- 
ment of India Act, 1935, provided: 

“Subject to the provisions of this Part of this Act, to the provisions of any Order 
in Council made under this or any other Act and to the provisions of any Act of the 
appropriate Legislature enacted by virtue of powers conferred on that Legislature by 
this Act, the jurisdiction of, and the law administered in, any existing High Court, and 
the respective powers of the judges thereof in relation to the administration of justice 
in the court, including any power to make rules of Court and to regulate the sittings 
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of the Court and of members thereof sitting alone or in division courts, shall be the 
same as immediately before the commencement of Part II of this Act.” 

The section enacted that the jurisdiction of the existing High Courts and the 
powers of the Judges thereof in relation to the administration of justice ‘‘shall 
be’? the same as immediately before the commencement of Part III of the 
Act. The statute confirmed and revested in the High Court all its existing 
powers and jurisdiction including its inherent powers. Then came the Con- 
stitution. Article 225 of the Constitution provides: 

“225. Subject to the provisions of this Constitution and to the provisions of any 
law of the appropriate Legislature made by virtue of powers conferred on that Legis- 
lature by this Constitution, the jurisdiction of, and the law administered in, any exist- 
ing High Court, and the respective powers of the Judges thereof in relation to the 
administration of justice in the Court, including any power to make rules of Court and 
to regulate the sittings of the Court and of members thereof sitting alone or in Division 
Courts, shall be the same as immediately before the commencement of this Constitution.” 
The proviso to the article is not material and need not be read. The article ` 
enacts that the jurisdiction of the existing High Courts and the powers of the 
Judges thereof in relation to administration of justice ‘‘shall be’’ the same 
as immediately before the commencement of the Constitution. The Constitu- 
tion confirmed and revested in the Iligh Court all its existing powers and 
jurisdiction including its inherent powers, and its power to make rules. When 
the ‘Constitution or any enacted law has embraced and confirmed the inherent 
powers and jurisdiction of the High Court which previously existed, that 
power and jurisdiction has the sanction of an enacted ‘‘law’’ within the mean- 
ing of art. 21 as explained in A. K. Gopalan’s case (supra). The inherent 
powers of the High Court preserved by s. 561-A of the Code of Criminal Pro- 
cedure are thus vested in it by ‘‘law’’ within the meaning of art. 21. The 
procedure for invoking the inherent powers is regulated by rules framed by 
the High Court. The power to make such rules is conferred on the High Court 
by the Constitution. The rules previously in force were continued in foree by 
art. 372 of the Constitution. The order of the High Court cancelling the bail 
and depriving the appellant of his personal liberty is according to procedure 
established by law and is not violative of art. 21. 

The High Court cancelled the previous bail orders, as it found that the 
appellant was intimidating and tampering with certain German citizens whom 
the prosecution intended to examine as witnesses. This finding is challenged 
by the appellant. Normally, it is not the practice of this Court to re-examine 
findings of fact in an appeal under art. 1386 of the Constitution. Having 
heard full arguments, we are not inclined to interfere with the findings of the 
High Court. The High Court reserved liberty to the appellant to move’ the 
High Court on or after June 26, 1967, for a fresh order of bail. It was con- 
templated that within the time so fixed, the prosecution will examine the 
German witnesses. On March 13, 1967, the appellant surrendered to hig bail 
and since then he is in jail custody. The prosecution has been given ample 
opportunity to examine the witnesses before June 26, 1967, without any inter- 
ference from the appellant. From the correspondence placed before us, it 
appears that during the pendency of this appeal the prosecution has refrain- 
ed from taking steps for the examination of the German witness. This Court 
did not pass any order staying the proceedings or admitting the appellant to 
bail. The delay in the examination of the witnesses is caused entirely by the 
laches of the prosecution. Even if the prosecution cannot now examine.. the 
witnesses by June 26, 1967, we see no reason why the appellant should ‘remain 
in custody after that date. We direct that the appellant be released on bail 
on June 26, 1967, whether or not the prosecution witnesses are examined by 
that date. The bail will be given to the satisfaction of the Presidency Magis- 
trate, 23rd Court, Esplanade, Bombay, before whom the ease is pending. 
Subject to this modification. the appeal is dismissed. Appeal dismissed 
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` Before Mr. Justice Chitale and Mr. Justice Palekar. 


YESHWANT BAPUJI MOKASHI 
v. 
THE STATE OF MAHARASHTRA.” 


Bombay Police Act (Bom. XXII of 1951), Sec. 96—Criminal Procedure Code (Act V of 
1898), Sec. 167—Whether Presidency Magistrate under s. 96 of Bombay Police Act 
can grant remand into police custody for unlimited period—Police officers whether 
can obtain remands from magistrate of their choice. 


Under s. 96 of the Bombay Police Act, 1951, a Presidency Magistrate is entitled 

not only to remand into police custody for more ihan fifteen days a person who 
_-would be eventually tried by him, but also a person who may not be tried by him 
but in respect of whom police investigation is still pending in Greater Bombay. 

The application of s. 96 of the Bombay Police Act, 1951, cannot be limited to the 
accused mentioned in the second part of s. 167(2) of the Criminal Procedure 
Code, 1898. 

Merely because the Bombay Police Act, 1951, provides a method by which it is 
possible to extend the period of police remand, it is not open to the police officers 
to produce the accused before the Presidency Magistrate and obtain remands into 
police custody which normally they would not have been able to obtain under 
s. 167 of the Criminal Procedure Code, 1898. The practice of obtaining remands 
from any Magistrate of the choice of the police is objectionable. There are, how- 
ever, cases where it might be inconvenient to produce the accused before the 
Magistrate who has jurisdiction in the case on the date fixed for production in 
view of the difficulties of distance, transport and the like, but otherwise, the police 
ought to produce the accused before the Magistrate who has jurisdiction to try 
the case. 

Bal Krishna v. The Crown, referred to, 

Investigating officers cannot be permitted to tell Judicial Magistrates that the pro- 
duction of the accused before them, that is, the very accused whom the Magistrate 
, will have to try in the case, will complicate the success in investigation. 


- Tum facts are stated in the judgment. 


-V. S. Kotwal, with S. R. Chitnis, for the petitioner. 
C. R. Dalvi, Assistant Government Pleader, for the State. 
V. H. Gumaste, Government Pleader, for respondents Nos. 2 and 3. 


PALEKAR J. These are applications by one Yashwant Bapuji Mokashi by 
one of which he prays that one Malati Sitaram Mokashi be released from 
unlawful custody and by the other for action in contempt against two C.I.D. 
Officers, Sub-Inspector S. A. Shinde (respondent No. 2) and Police Inspector 
Shravan Kiro Ahir (respondent No. 3). 

The facts leading to these applications arc briefly these: On June 25, 1967, 
there was theft of nearly Rs. 84,000 in the Thana Branch of the Dena Bank. 
In connection with this theft the petitioner’s brother Sitaram Bapuji Mokashi, 
who was the Accountant of the Bank, and the watchman of that bank were 
arrested on June 27, 1967. The offence was registered at the Thana Police 
Station. On June 30, 1967, the investigation was transferred to the C.I.D.: 
Department, Bombay, and Shinde, Police-Sub-Inuspector C.I.D., was deputed 
for investigation. In the course of investigation on July 2, 1967, Shinde 
arrested -Malati Sitaram Mokashi, the wife of Sitaram Bapuji Mokashi and 
the sister-in-law of the present petitioner. Malati was produced before wie 


„*Decided, “July 26, 1967. Criminal Appli- | 1 (19830) LL.R. 12 Lah. 435. 
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Judicial Magistrate, First Class, Thana, on July 3, 1967, and she was remand- 
ed into police custody till July 10, 1967. On July 10, 1967, when Malati 
was produced before the learned Magistrate, a bail application which had -been 
filed earlier was heard by the learned Magistrate and rejected. On rejection, 
Malati was remanded to police custody upto July 15, 1967. As July 15, 1967, 
was a Saturday, the learned Magistrate ordered that she be produced before 
him at 8 a.m. 

On July 15, 1967, Malati was not produced before the learned Magistrate as 
required. The Investigating Officer Shinde who was present informed the 
Court that during the course of the investigation he had gone to Sultanpur in 
Uttar Pradesh and had only returned on the 13th, and in the meantime Malati 
and some of the other accused were being interrogated by higher officers of 
the Department, and just at that moment he did not exactly know the where- 
abouts of Malati. He also assured the Magistrate that the police officers, who 
had taken charge of the accused and gone outside Thana for investigation, 
would produce the accused before the nearest Magistrate in the locality. The 
learned Magistrate apparently was not satisfied with the explanation given by 
the Investigating Officer and he, therefore, passed the following order: s 

“Accused No. 3 (Malati) and No. 4, who are directed to be produced before me 
today at 8 a.m, they are not produced. P.S.L Shinde says that the custody of these 
accused is with higher officers. He learns that the accused are out of Thana. The bail 
application is set down for orders on 18-7-1967. P.S.I. Shinde or whoever in charge of 
investigation is directed to produce accused Nos. 3 and 4 before me at 11 a.m.” 
Malati was accordingly to be produced before the learned Magistrate on July 
18, 1967. 

In the meantime, however, the remand period granted by the learned Magis- 
trate having expired on July 15, 1967, respondent No. 3, Ahir, Police Inspec- 
tor, C.I.D., produced Malati for further remand before the Additional Chief 
Presidency Magistrate, Greater Bombay, and obtained a further remand into 
police custody till July 28, 1967. Shinde informed the Judicial Magistrate, 
First Class, Thana, about this on July 16, 1967. 

But already there was the order of the learned Judicial Magistrate for the 
production of Malati before him on July 18, 1967, and normally, therefore, she 
ought to have been produced before the learned Magistrate on that day. 
Malati was not produced before him. On the contrary, the Police Prosecutor 
made an application to the Judicial Magistrate for vacating the order passed 
by the learned Magistrate on July 15, 1967. In this application, he stated as 
follows : 

“The C.Ds. of the case are separately submitted by I.O. (Investigating Officer) for 
Your Honour’s perusal to give an idea of the vital stage of investigation. Today pro- 
duction of the accused at this juncture is likely to affect the success-in-investigation 
which is already complicated on account of modus operandi of the offence.... 

The vacation of the order will surely further the ends of investigation and even- 

tually of justice”, 
The learned advocate on behalf of Malati strongly objected to the prayer in 
the application and pointed out that in spite of clear orders passed by the 
learned Judicial Magistrate for the production of the accused including Malati 
before the learned Magistrate, the Investigating Officers had flouted those 
orders, and, therefore, they were liable to be proceeded in contempt. On 
hearing both the sides, the learned Magistrate directed the issue of a notice 
to the officers, Shinde and Ahir, to show cause why contempt proceedings 
should not be instituted. The notice was made returnable on July 25, 1967, 
but in the meantime, the petitioner has filed the present applications. 

It is contended on behalf of the petitioners that the Investigating Officers 
in this case have deliberately flouted the orders of the learned Judicial Magis- 
trate, and, therefore, are liable in contempt. Malati was ordered to be pro- 
duced before him on July 15, 1967, at 8am. She had been arrested on July 2, 
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1967 and the remand into police custody would have soon exceeded the statutory 
fifteen days’ allowed by s. 167, Criminal Procedure Code. So instead of pro- 
ducing Malati before the Judicial Magistrate on July 15, 1967, she was pro- 
duced before the Presidency Magistrate, Greater Bombay, on that day and a 
further remand till July 28, 1967, was obtained from the Presidency Magis- 
trate, Bombay. It was contended that the procedure followed by the Investi- 
gating Officers in this case was not merely irregular, but illegal. And to add 
to that illegality when a further order was passed by the learned Magistrate 
on that day that Malati should be produced before him on July 18, 1967, the 
officers flouted that order by not producing her before him. It was, there- 
fore, contended that both the officers in this respect were guilty of contempt. 
For the same reasons, it was further contended that the custody of Malati 
was illegal, and, therefore, she was liable to be released. 

Before considering the nature of contempt in this case, we will have to see 
the provisions of law with regard to police custody. The case, as already noted, 
was registered at the Thana Police Station, outside Greater Bombay, and, 
therefore, the Magistrate having jurisdiction to try the case was the learned 
Judicial Magistrate, First Class, Thana. During the course of the investiga- 
tion it is not disputed investigation had to be made in Bombay and elsewhere 
and Malati and the other accused who were in custody had to be taken from 
place to place. Even so, ordinarily speaking, the accused, who were once pro- 
duced before the Judicial Magistrate having jurisdiction to try the case, ought 
to have been produced before him from time to time, and the orders of such 
Magistrate should have been solicited for further remands, if necessary. What 
has been done in this case is that instead of obtaining continuous remand from 
the Judicial Magistrate, Thana, Malati was produced during the course of in- 
vestigation before a Presidency Magistrate, Bombay, and orders for remand 
were obtained from the latter Magistrate. Section 167, Criminal Procedure 
Code, lays down the procedure when the investigation cannot be completed in 
24 hours. Under sub-s. (7) of that section, a person who is arrested and de- 
tained in custody is required to be forwarded to the nearest Judicial Magis- 
trate within 24 hours fixed by s. 61 of the Code. Sub-section (2) then pro- 
vides that: 

“The Magistrate to whom the accused person is forwarded under this section may, 
whether he has or has not jurisdiction to try the case, from time to time authorise the 
detention of the accused in such custody as such Magistrate thinks fit, for a term not 
exceeding fifteen days in the whole. If he has no jurisdiction to try the case or com- 
mit it for trial, and considers further detention unnecessary, he may order the accused 
to be forwarded to a Magistrate having such jurisdiction.” 

Sub-section (3) provides that a Magistrate authorizing under this section de- 
tention in the custody of the police shall record his reasons for so doing. It 
is now the accepted position in law that in view of sub-s. (2) of s. 167, the 
period of detention in police custody shall not exceed fifteen days in the 
whole. If the accused is produced before a Magistrate having jurisdiction, he 
can give the accused in the custody of the police for a total number of fifteen 
days, and not more. If the investigation is incomplete, the only way is to 
obtain remand under s. 344, Criminal Procedure Code. That is the position 
which has been recognized by this Court as far back as 1898: See In Re 
Krishnaji Pandurang Joglekar.1 It was held in that case that under s. 167 
of the Code of Criminal Procedure the period for which a Magistrate can 
authorize the detention of the accused in police custody is fifteen days on the 
whole, including one or more remands. Sub-section (2) falls into two parts. 
The first part deals with the authority of the Magistrate to detain the accused 
in such custody as the Magistrate thinks fit during the course of investigation. 
The custody may be magisterial custody or police custody, but in either case, 
during the course of investigation, the total period cannot exceed fifteen 
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days. What applies to a Magistrate having jurisdiction to try the case equally 
applies to a Magistrate who has no jurisdiction. The second part of that sub- 
section imposes a further duty on a Magistrate who has no jurisdiction to try 
the case, and that part says that when such a Magistrate who has no jurisdic- 
tion to try the case or commit it for trial considers further detention unneces- 
sary, he may order the aceused to be forwarded to a Magistrate having such 
jurisdiction. In other words, a Magistrate having no jurisdiction to try the 
case will have to consider when an accused is forwarded before him whether 
the accused is already in custody and how long he is in custody; and sub- 
ject to the controlling provision, viz., that the total period in police custody 
should not exceed fifteen days, he will be entitled to order further deten- 
tion so as not to exceed that period. But if during the interval he feels that 
further detention is unnecessary, he may forward the accused to the Magis- 
trate having jurisdiction. To the same effect is the decision in Bal Krishna 
v. The Crown.2 Following the decision of the Bombay High Court already 
referred to, it was held in that case that the total period of remand to police 
custody for the investigation of any particular offence which is permissible 
under s. 167, Criminal Procedure Code being fifteen days, if further déten- 
tention is considered necessary, the proper course is to proceed under s. 344, 
Criminal Procedure 'Code. It was also observed that a remand under s. 344, 
Criminal Procedure Code can, however, be only to Magisterial custody. No 
objection is now raised to this proposition, viz. that a Magistrate whether he 
had jurisdiction to try the case or not shall not remand the accused into 
police custody for a period exceeding fifteen days in the whole. 

But some complications have been created by a somewhat different provi- 
sion made by the Bombay Police Act, 1951. Section 96 so far as is relevant 
provides : 

“(1) Notwithstanding anything contained in... sub-section (2) of section 167, ... 
of the Code of Criminal Procedure, 1898— 

(i)... 
(ii) the Presidency Magistrate in Greater Bombay to whom an accused person is 
forwarded under sub-section (2) of section 167 of the Code, may, whether he has or 
has not jurisdiction to try the case, from time to time, authorise the detention of the 
accused in such custody as such Magistrate thinks fit for a term not exceeding fifteen 
days at a time.” 
The difference between this provision and the provision in sub-s. (2) of s. 167, 
Criminal Procedure Code, will be immediately apparent. Where the accused 
is produced before a Presidency Magistrate in Greater Bombay, irrespective 
as to whether the Presidency Magistrate has or has no jurisdiction to try the 
case, the Presidency Magistrate has the authority to remand an accused into 
police custody even for a period of more than fifteen days. The only limitation is 
that ‘at a time’ he shall not remand for a period exceeding fifteen days. It 
is contended on behalf of the respondents that in view of this provision, 
Malati was produced by the officer who was at that time investigating the 
offence in Bombay before the Presidency Magistrate at Bombay and remand- 
ed into police custody till July 28, 1967. Indeed, if Malati had been pro- 
duced before the Thana Magistrate, police custody till July 28, 1967, could 
not have been obtained, but since the investigation was going on in Bombay 
and she had to be produced before the Presidency Magistrate, Bombay, a re- 
quest was made to the Presidency Magistrate for remand into police custody 
till July 28, 1967, and thus Malati was taken into legal police custody ‘by 
the officers. 

Mr. Kotwal on behalf of the petitioner contends that the Investigating 
Officers were not entitled to produce Malati before the learned Presidency 
Magistrate and obtain remand into police custody. The proper Court ‘was 
the Court of the Judicial Magistrate, First Class, Thana, and the order pass- 

2 (1930) 1.L.R, 12 Lah, 435. 
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ed by learned Presidency Magistrate remanding Malati to police custody was 
an unauthorized order. -He contends that the provision in s. 96 of the Bom- 
-bay Police Act, 1951, was intended to apply to the specific case contemplated 
in the second part of sub-s. (2) of s. 167 of the Criminal Procedure Code. 

He particularly refers to the first part of s. 96 where the reference is to an 
accused person forwarded under sub-s, (2) of s. 167 of the Code. Mr. Kotwal 
contends that the first part of sub-s. (2) of s. 167 refers to the accused for- 
warded under s. 167() and since s. 96 of the Bombay Police Act specifically 
refers to an accused forwarded under sub-s. (2) of s. 167, the accused contem- 
plated by s. 96 must be the accused referred to in the 2nd part of sub-s. (2) 

of s. 167. When asked as to what particular type of case this might apply in 
actual practice, he cited the instance of a Magistrate outside Greater Bombay 
revising his opinion, during the period of remand, that not he, but the Presi- 
dency Magistrate in Greater Bombay has jurisdiction to try the case. Accord- 

ing to Mr. Kotwal, it was this.kind of case contemplated by s. 96 of the Bom- 
bay Police Act. It is true that s. 96 applies to a person who is forwarded 

under sub-s. (2) of s. 167 of the Code, but there is no justification to hold 
that the person described in s. 96 is covered: only by the second part of sub- 

s. (2) of s. 167 and not the first part of sub-s. (2) of s. 167, Criminal Pro- 

cedure Code. Even in the first part of sub-s. (2) of s. 167, the person is 
one who has been ‘‘forwarded’’ under s. 167. Secondly, Mr. Kotwal was not 
able to explain why in such a case it was necessary to provide in s. 96 that 
the authority given to the Presidency Magistrate is not only in respect of a 
person who would be tried by him, but also one whom he could not try. In 
our opinion, the controlling part of s. 96 consists of the words ‘‘whether he 

has or has not jurisdiction to try the case,’’ and if that part of the section 
is to be given any meaning, a Presidency Magistrate is entitled not only to 
remand into police custody for more than 15 days a person who would be 
eventually tried by him, but also a person who may not be tried by him but 
in respect of whom police investigation is still pending in Greater Bombay. 
It is quite possible to conceive a case of this kind, say, for example, a case 

of conspiracy registered in a remote Police Station in Uttar Pradesh. The 
case may involve wide complications and the principal investigation in it may 
have to be made in Greater Bombay. If the Magistrate in Uttar Pradesh is 

the only Magistrate who can lawfully grant remands, the investigation in 
Greater Bombay will have to be interrupted in order to produce the accused 
again before the U.P. Magistrate on the day fixed. Most of the period of re- 
mand will be consumed in travelling to and fro and hardly any investigation 
will be possible in Greater Bombay. Therefore, even though a Presidency 
Magistrate may have no jurisdiction to try the case, he is given jurisdiction 
under s. 96 to grant remands. The reason apparently for remand into police 
custody for an unlimited period in Greater Bombay is that cases of immense 
complications arise here, and it is very often difficult to trace all the accused 
and collect the necessary evidence due to the vastness of the place, its huge 
population and the unusual living conditions. Therefore, while the Legisla- 
ture thought it necessary, so far as areas outside Greater Bombay are con- 
cerned, that the police custody should in no case exceed fifteen days, no such 
limitation should be placed on a genuine investigation made in Greater Bom- 
bay. The only limitation is that the Presidency Magistrate will exercise his. 
judicial discretion in the matter and grant a remand to police custody not 
exceeding fifteen days at a time. It will render the provision futile if it ‘is 
held that when the principal investigation is to be made in Greater Bombay, 

the accused should not be produced for remand before a Presidency Magis- 
trate in Bombay, but should, every time be produced before the Magistrate in 
U.P. where the-offence is registered. In our opinion, there is no sufficient 
justification for limiting the application of s. 96 to the accused mentioned in 
the second part of sub-s. (2) of s. 167, Criminal Procedure Code. 

But the matter does not rest there. Technically, it may be possible to argue 
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that the Investigating Officers did follow tLe legal procedure in putting up 
Malati before the Presidency Magistrate for being remanded into police 
custody. The question of propriety, however, remains. The officers knew that 
this is an investigation into an offence registered in Thana and they also knew 
that the accused including Malati had been initially produced before the Judi- 
cial Magistrate, First Class, Thana, who had jurisdiction to try the case. It 
was also known that the earlier remands had been given by the Judicial Magis- 
trate, First Olass, Thana. Merely because the Bombay Police Act provides a 
method by which it was possible to extend the period of police remand, it 
would not be open to the police officers to produce the accused before the Pre- 
sidency Magistrate and obtain remands into police custody which normally 
they would not have been able to obtain under s. 167, Criminal Procedure 
Code. The choice is not left to the police in such matters. Indeed, there are 
eases where it might be inconvenient to produce the accused before the Magis- 
trate who has jurisdiction in the case on the date fixed for production in view 
of the difficulties of distance, transport and the like, but, otherwise, the police 
ought to produce the accused before the Magistrate who has jurisdiction to try 
the case. The Magistrate having jurisdiction has a greater responsibility®to- 
wards the case than a Magistrate who has no jurisdiction. Similarly, he is 
in a better position to keep a watch over the progress of the investigation than 
the Magistrate who has no such jurisdiction. Moreover, the accused also would 
not be left in doubt as to when and before whom they would be produced for 
fresh remands. Therefore, as pointed out in Bal Krishna v. The Crown at 
page 440 the practice of obtaining remands from any Magistrate of the choice 
of the police is objectionable. In the present case, we find that there was no 
difficulty whatsoever in producing the accused including Malati before the 
learned Judicial Magistrate, First Class, Thana. Even if the investigation 
was going on for the most part in Bombay, so far as Malati was concerned, 
there could have been no difficulty whatsoever in producing her before the 
Thana Magistrate, because Thana is hardly 20 miles from Bombay, about an 
hour’s run by car. By adopting these tactics the investigating officers have 
laid themselves open to the charge that they wanted deliberately to flout the 
orders of the Magistrate when a clear direction was given that the accused in- 
cluding Malati must be produced before him on a certain date. They have 
further queered the pitch by informing the Magistrate on July 18, 1967, that 
the production of the accused before him was ‘‘likely to affect the success in 
investigation which is already complicated on account of the modus operandi 
of the offence’. This was thoroughly objectionable. Investigating Officers 
cannot be permitted to tell Judicial Magistrates that the production of the 
accused before them, that is, the very accused whom the Magistrate will have 
to try in the case, will complicate the success in investigation. The learned 
Government Pleader on behalf of the Investigating Officers hag tendered an 
unconditional apology for the procedure which had been adopted by the officers. 
In extenuation, he only referred to the provisions of s. 96 of the Bombay 
Police Act and also to the order passed by the Judicial Magistrate at an 
earlier stage on July 10, 1967, wherein he seemed to approve the procedure 
adopted by the officers in producing the accused before the Presidency Magis- 
trate, Bombay. It must be said that the petitioner has not alleged any mala 
fides against the officers, nor can it be doubted that the investigation in this 
ease would not be easy, because cash to the extent of Rs. 84,000 has been stolen 
from the strong-room of the bank. The accused, at least some of them, might 
have been required by the officers constantly with them, so that on the infor- 
mation given by them, they could confront parties through whose hands the 
money might have passed. Moreover, the accused including Malati were pro- 
duced before the Presidency Magistrate, in every case before the period of 
remand had expired. Under these circumstances, we accept the apology tender- 
ed on behalf of the Officers, and we do not think we need say more in the 
matter except that we thoroughly disapprove of the manner in which the learn- 
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ed .Judicial Magistrate has been treated in this case. It was objectionable on 
the part of the police officer to. write letters to the learned Magistrate instead 
of attending his Court personally. 

As regards the habeas corpus petition, we. have already suggested to the 
parties that if they are. inclined to apply for bail, we will be willing to con- 
sider the application, and in view of this, it ig not necessary to proceed oe 
the aes for habeas corpus. 


APPELLATE CIVIL. 


Before Mr. Justice Patel. 


HASSAN ABDUL v. MRS. NANDGAURI BHOGILAL.* 


Presidency Small Cause Courts Act (XV of 1882), Sec. 41—Applicability of s 41— 
_ Whether necessary for applicant to admit that occupant is his licensee. 


In order to be able to file an application under s. 41 of the Presidency Small 
*Cause Courts Act, 1881, it is not necessary that the owner must admit that the person 
in actual occupation was his licensee, nor is it necessary that such occupant must 
admit that he was the owner’s licensee. The application can be made under the 
section even if the occupant may have come on the premises through a tenant or a 
licensee. This being so, an appeal would lie under s. 42A of the Act if the question 
of tenancy is decided against the occupant. 


‘Tae facts are stated in the judgment. 


N. H. Pardasani, for the petitioner-appellant. 
H. C. Tunara, for the respondent. 


Pate, J. This is a revisional application from the Small Causes Court at 
Bombay under the following circumstances. The respondents are the owners 
of a property known as ‘Balkrishna Niwas’ 2nd Road, Khar, Bombay. They 
filed an application in ejectment under s. 41 of the Presidency Small Cause 
Courts Act, against (1) Sukunraj Sagarmal Jhaveri, (2) Gajraj Sagarmal 
Jhaveri, (3) S. S. Mule and (4) M. A. Moidu, contending that Sukunraj 
Sagarmal Jhaveri and Gajraj Sagarmal Jhaveri were their licensees and that 
the licence was terminated. As to S. S. Mule and M. A. Moidu, it was alleged 
that as they were in possession under the licensee, they were joined as parties 
to the proceeding. It appears that the original defendants Nos. 1 to 4 
did not file any defences whatsoever to this proceeding. In June of 1961, 
the petitioner filed an application before the Court in that proceeding, con- 
tending that he was in possession of the premises and M. A. Moidu was only 
his servant, that he was vitally interested in that proceeding and, therefore, 
he should be added as a party. This application was heard on merits after 
issuing of ‘notice to the original applicants and thereafter allowed. The peti- 
tioner after becoming a party to that application raised a contention that he 
was the direct tenant of the owners and that he was entitled to the protec- 
tion of the Rent Act. The original applicants denied that he was their tenant. 
On these contentions, an issue was cast as required by amended s. 42A of the 
Presidency Small Cause Courts Act, the amendment having been effected by 
the Maharashtra Act, L of 1963, which applied to all proceedings, pending as 
well as to those to be filed in future. 

The issue was ‘whether respondent No. 5 shows that he is a tenant’. The 
learned trial Judge dnswered the issue against the petitioner holding that he 
had not established that he was a tenant. The petitioner, therefore, filed an 
‘appeal to the Bench of Judges under s. 42A(2) of the Act. The appeal Bench, 
however, held that the appeal was not competent. 

The reasoning of the learned Judges was that s. 42A was applicable to such 


*Decided, July 4/17, 1967. Civil Revision Application No, 1664 of 1965, 
B.L.H.—55 
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applications as are filed under s. 41, and no others. Since that was not the 
position, s. 42A would not be applicable. In this connection in para. 4 of their 
judgment, they say: ; 

“It must be remembered that it was never the case of occupant No. 5 that he was 
a licensee of the applicants. Even before us in this appeal, Mr. Pardasani, the learned 
Advocate for occupant No. 5 says that occupant No. 5 was not a licensee of the appli- 
cants. The case of the applicants also was not that occupant No. 5 was their licensee”. 
They, therefore, held that the position was that the plea of the petitioner that 
he was a tenant did not arise in an application which fell within s. 41. I find 
it impossible to agree with the conclusion of the appellate Bench for the 
reasons to follow. - 

Section 41 enables the owner of the premises to file an application for evic- 
tion of a person (i) when he has had possession of immovable property as a 
tenant, (ii) or by permission of another person or (iii) of some person through 
whom such other person claims and such tenancy or permission has been de- 
termined or withdrawn and if he refuses to deliver possession. It is obvious 
that in order to be able to file an application under s. 41 of the said Act, jt is 
not necessary that the person against whom the application is filed must accept 
that he is a licensee. Even if the person is in occupation of the premises 
through a tenant or through a licensee, an application would lie against him 
under s. 41 of the Act. If the applicants allege that the person in occupa- 
tion is a trespasser, then the application would not be competent. 

In the present case, when the petitioner made the application for be- 
ing added as a party, it was on the footing that he was really in occupation 
of the premises as he had taken the shop and opponent No. 4 was only his 
servant. His allegation, therefore, was that he came in the premises through 
the earlier occupant who was either a licensee or a tenant. Whether the respon- 
dents accept him as a licensee or a tenant is not a matter of moment. 
As soon as they say and allege that the occupant original opponent No. 4, 
came in the premises through their tenant or licensee, the case must fall with- 
ins. 41. Their original application implies that the premises were given to 
respondents Nos, 1 and 2 as licensees and respondents Nos. 3 and 4 were on the 
premises through the first two, It is also incorrect to say, as the learned 
Judges have said, that s. 41 necessarily requires that the original applicant 
must admit in so many words that the occupant whom he seeks to evict is his 
licensee. He may either allege that the occupant ‘is his licensee or that he 
has come through his licensee. Apart from this, it would not be in the in- 
terest of an applicant who makes an application under s. 41 of the Act to 
allege that the occupant is an independent trespasser, because then the applica- 
tion itself would be thrown out and he would be driven to a regular Court 
and be required to file a suit on title. Once this position is reached, there 
could be no question that s. 42A is applicable. and the trial Court having de- 
cided the issue against the petitioner, he was entitled to appeal under s. 42A (2) 
of the Act. f 

In my view, therefore, the learned Judges were clearly wrong in rejecting 
the appeal. I, therefore, set aside their order and direct that the appeal be 
heard on merits. I find that the ejectment application was filed in 1961. The 
appeal was filed in 1964 and it was rejected on August 12, 1965. This revi- 
sional application has practically taken two years to reach in this Court. 
Under the circumstances, I direct that the learned Judges will hear and de- 
cide this appeal within two weeks of the record reaching it. 

As directed by me earlier, on behalf of the petitioner the amount of com- 
pensation due to the two respondents has been deposited in the trial Court 
almost upto July end. The respondents shail be entitled to withdraw the said 
amount from the trial Court, which the Small ‘Causes Court will pay to them 
or to their counsel. The amount of taxes due has already been paid. No 
further order is necessary. Costs costs in the cause. Order accordingly. 
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Before Mr. Justice K. K. Desai. 


DAMODAR GULABRAI BELANI v. METHARAM G. KHATWANI* | 
Presidency Small Cause Courte Act (XV of 1882), Sec. 38—Decree in terms of award 
passed upon dismissal of petition to set aside award—Application for new trial 
under s. 38 whether entertainable by Full Court—Arbitrator—Point of law referred 
to,—Erroneous decision of arbitrator on point whether binding on parties. 


When after a contested suit is by an order referred to arbitration and a decree 
in terms of the award is passed by the trial Court upon dismissal of a petition or 
an application to set aside the award either party is entitled to approach the Full 
Court for a new trial under s. 38 of the Presidency Small Cause Courts Act, 1882. 


N. H. Pardasani, for the applicants. 


K. K. Desar J. This is a revisional application on behalf of the original 
plaintiffs against the decision of the Full Court of the Court of Small Causes 
dated February 11, 1964, whereby the Full Court dismissed the plaintiffs’ 
Ful Court Application No. 51 of 1961 on the ground that the decree chal- 
Jenged was passed in terms of the award and that against such a decree a 
Full Court Application was not maintainable under s. 38 of the Presidency 
Small Causes Courts Act. 

The facts which require to be noticed are as follows: 

One Gulabrai Kalyandas Belani prior to his death carried on business of 
warehousing and clearing agents in the firm name and style of Sindhi Clear- 
ing Agency. The opponent (original defendant) was employed in the above 
business by Gulabrai inter alia to recover amounts due to the Sindhi Clear- 
ing Agency. The petitioners are heirs of Gulabrai. The petitioners’ case was 
that the opponent had recovered Rs. 1,660 from the debtors of the Sindhi 
Clearing Agency and had not accounted for the same. This sum had become 
due after September 1, 1953. In connection with the misappropriation of the 
above amount by the opponent, a prosecution was launched against the oppo- 
nent. That prosecution was compromised. The opponent then executed a 
writing dated August 21, 1955. The writing inter alia states: 

“In all Rs. 1,660/- (Rupees one thousand six hundred and sixty only) is due from 

me to the above firm which was the subject matter of the case. I agree and undertake 
to pay the above amount by instalments to the above firm as soon as possible.” 
The petitioners filed Summary Suit No. 2113/11301 of 1958 in the Court of 
Small Causes to recover from the opponent the above sum of Rs. 1,660. In 
paras. 1 to 3 of the plaint the petitioners recited the facts of the recoveries 
made and failure of the opponent to account for the above sum of Rs. 1,660 
and also of the criminal prosecution and the compromise and execution of the 
writing. The cause of action mentioned in para. 5 of the plaint was: ‘‘There 
is now due and payable by the defendant to the plaintiffs Rs. 1,660 due and 
payable by the defendant to the plaintiffs as per defendant’s writing Ex. A”. 
By the written statement the opponent stated that he had not misappropriated 
any amounts. He had not recovered Rs. 1,660 and retained the same. “The 
writing dated 21st August 1955 which is the basis of the suit was given by 
the defendant against his will in order to save himself from the criminal 
prosecution pending against him and is ilegal, inoperative and unenforce- 
able.’’ 

The suit was referred to arbitration and the learned arbitrator by his award 
dismissed the suit and in that connection mentioned the following grounds: 

“I dismiss the suit of the plaintiffs as the writing dated the 2ist August 1955 on 
which the suit herein is based is void in law as the same was obtained from the defendant 
by Messrs Sindhi Agency during the pendency of a non-compoundable criminal pro- 
secution.” 


*Decided, July 27, 1967. Civil Revision Application No. 1009 of 1964, 


868 THE BOMBAY LAW BHPORTER. [VOL. LXIX. 


By an affidavit dated February 4, 1961, filed in the above suit, the peti- 
tioners stated that the arbitrator erred in holding that the cause of action 
arose on the basis of the writing. The suit was filed on the original cause of 
action viz. moneys had and received. The writing of the defendant was re- 
lied upon to show the correctness of the amount due and as an acknowledg- 
ment of liability to pay the amount. The award of the arbitrator was based 
upon incorrect position of law assumed by the arbitrator. This affidavit may 
be taken to be the petition of the plaintiffs for setting aside of the award. 
The trial Court dismissed the petition by observing that the award was not 
erroneous as contended by the advocate of the plaintiffs. The arbitrator had 
taken into consideration all facts and ‘‘had come to conclusion and given the 
award.’’ ‘‘The arbitrator was the sole Judge of the facts and law and the 
award had been properly given.’’ 

The Full Court Application against the above decision of the trial Court 
was dismissed on the ground that under s. 38 of the Presidency Small Causes 
Courts Act the petitioners were not entitled to make the Full Court Application. 

In connection with the above findings of the Full Court Mr. Pardasani for the 
petitioners contends that the Full Court had jurisdiction to entertain and’ try 
the application filed by the petitioners. He further contends that even when a 
point of law is referred to an arbitrator, if on the face of the award it is appa- 
rent that the point is wrongly decided, the award would be liable to be set aside. 
The Courts below were, therefore, not right in not considering the question raised 
in the above petition for setting aside of the award. 

In this connection, it first requires to be noticed that having regard to the 
absence of appropriate rules in respect of suits referred to arbitration, 
the order of the trial Court dated March 7, 1964, was: 

“J, therefore, confirm the award and pass ihe decree in terms of the award.” 
Lf appropriate rules had existed, the trial Court’s order would have been as 
follows: 

“Petition to set aside the award dismissed.” 

By a separate order, on a separate application for the purpose, a decree in 
terms of the award would have been made. The true effect of the trial Court’s 
order was dual, viz. (i) to dismiss the petition to set aside the award and 
(ii) to pass a decree in terms of the award. 

Now, it is clear that under s. 38 of the Presidency Small Causes Courts Act, 
in every contested suit either party is entitled to claim a new trial. Where, 
therefore, a decree in terms of the award is passed by the trial Court upon 
dismissal of a petition or an application to set aside the award, it would not be 
appropriate to hold that the suit was not contested. This could never be the 
position where a contested suit is referred to arbitration and an award by con- 
sent of parties is not made. A decree in terms of an award passed in the 
above circumstances would entitle either party to approach the Full Court 
for a new trial under s. 38. It is quite clear that the order passed by the Full 
Court merely on the ground that since a decree on award was passed the peti- 
tioners were not entitled to a new trial under s. 38 was wrong and liable to 
be set aside. In arriving at its decision, the Full Court failed to exercise juris- 
diction which it had under s. 38 to entertain and try the petitioners’ applica- 
tion for a new trial. 

Before referring back the matter of the Full Court Application of the peti- 
tioners to the lower Court, the following requires to be stated: 

It is well established that when a point of law is referred to an arbitrator, 
erroneous decision of the arbitrator on that point would be binding on the 
parties. It is also well established that if it is apparent on the face of the 
award that it is illegal and contrary to law it is liable to be set aside. This 
was observed by the Privy Council in the case of Champsey Bhara & Co. v. 
Jivraj Balloo Spinning and Weaving Co.’ In this case, the arbitrator dis- 
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missed the petitioners’ suit on the sole ground that the writing dated August 
21, 1955, was obtained from the opponent by the Sindhi Agency ‘during the 
pendency of a non-compoundable criminal prosecution”. It is possible to 
advance cogent arguments for the contention that the assumption in the award 
that pendency of a non-compoundable criminal prosecution does not permit 
parties to arrive at any arrangement independently of prosecution is not cor- 
rect. The assumption of law made in the award may turn out to be entirely 
erroneous. If that evror is apparent on the face of the award, it would be 
duty of the Court to set aside the award on that sole ground. The Full Court 
accordingly will consider this question before disposing of the application of 
the petitioners. 

It is necessary that in connection with arbitrations in suits in the Court of 
Small Causes appropriate rules should be framed. 

The rule is accordingly made absolute. No order as to costs. 


Rule made absolute. 


Before Mr. Justice K. K. Desai. 


TRANSPORT MANAGER, POONA MUNICIPAL TRANSPORT AND 
UNDERTAKING v. MAHARASHTRA STATE ROAD TRANSPORT 
CORPORATION.* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 487, 2(70), 
4(1)(D) & (E), 25(1), 40, 341-362, 481(2)—Munictpal Corporation running public 
transport undertaking in accordance with and in manner authorised by Act— 
Driver of vehicle of such undertaking alleged to have driven vehicle negligently 
Applicability of 8. 487. . 

Where a Municipal Corporation governed by the Bombay Provincial Municipal 
Corporations Act, 1949, runs a public transport undertaking in accordance with and 
in the manner authorised by the provisions of the Act, the drivers running the 
vehicles do so in pursuance of the provisions in the Act and the act of driving is in 
execution of the corporation’s duties to run the transport undertaking. Therefore, 
where the cause of action is that the driver of a vehicle of such a transport under- 
taking drove the same negligently, the provisions of s. 487 of the Act will be attracted, 


Tum facts appear in the judgment. 


C. R. Dalvi, for the applicant. 
R. L. Agarwal, for the opponent. 


- K. K. Dusar J. This is a revisional application on behalf of the original 
defendants against the judgment and decree dated October 11, 1963, passed 
by the 2nd Additional Judge, Court of Small Causes, Poona, in Civil Suit 
No, 2752 of 1962 in favour of the opponent-plaintiff. 

Defendant No. 1 is the Poona Municipal Corporation. Defendant No. 2 is 
Poona Municipal Transport which is not a legal entity and merely one of 
the activities of defendant No. 1. The suit arose out of collision between the 
motor vehicles belonging to the plaintiff on the one hand and the defendants 
on-the other. The plaintiff’s case was that the collision was the result of the 
negligence of the driver of the vehicle of the defendants and the plaintiff had 
by such negligence suffered damages claimed in the suit. The collision occur- 
red on September 14, 1960. The defendants ster alia contended that by 
reason of the provisions in s. 487 of the Bombay Provincial Municipal Corpo- 
rations Act, 1949, the suit was time barred. In connection with the cause of 
action in the suit, a notice under that section was necessary. A notice having 
not been served in accordance with the provisions in the section, the suit was 


* Decided, July 10, 1967. Civil Revision Application No, 602 of 1964. 
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not maintainable. On these two contentions, the learned Judge below made 
findings in favour of the plaintiff by observing that the Act ‘‘comes into force 
only when the act is done under the said Act.’’ ‘‘Running the transport 
undertaking is certainly not an act done under the said Act, though the Cor- 
poration may carry on such an undertaking. Obviously, therefore, Section 487 
was not applicable to the present case.” 

Now, ‘these findings of the learned Judge are patently erroneous. The learn- 
ed Judge failed to notice the provisions in the Act relating to the obligations 
of a Municipal Corporation to run public transport and numerous provisions 
in the Act in that connection. Mr. Dalvi for the defendants has rightly refer- 
red to the provisions in ss. 2(70), 4(1) (D) & (E), 25(/), 40, Chapter XX 
containing ss. 341-862 and s. 481(2). These sections relate to (i) definition of 
a transport undertaking, (ii) Transport Manager being one of the authorities 
under the Act, (iii) appointment of Transport Committee by the Corporation 
and (iv) appointment of Transport Manager. The Chapter XX relates to “the 
operation of the Undertaking and the Construction and Maintenance of Works”? 
and provides inter alia for levy of fares and charges, acquisition and disposal 
of property, matters relating to officers and servants, revenue and expenditure 
of the Transport Fund and accounts of the Transport Undertaking. Sub-sec- 
tion (2) of s. 481 provides that in relation to legal proceedings the word 
tt Commissioner”? in sub-s. (7) shall apply as if the word meant ‘‘Transport 
Manager” and for such other matters. 

The relevant part of s, 487 runs as follows: 

“487, (1) No suit shall be instituted against the Corporation ..., or the Transport 
Manager, ..., in respect of any act done or purported to be done in pursuance or 
execution or intended execution of this Act or in respect of any alleged neglect or 
default in the execution of this Act:— 
` ' (a) until the expiration of one month next after notice in writing has been, ... 
left at the chief municipal office..., stating with reasonable particularity the cause of 
action and the name and place of abode of the intending plaintiff and of his attorney, 
advocate, pleader or agent, if any, for the purpose of such suit, nor 

(b) unless it is commenced within six months next after the accrual of the cause 
of action,...” 


Now, having regard to the sections which I have referred to above, it was 
not possible for Mr. Agarwal for the plaintiff to deny that provision was made 
in the Act to enable the Corporation to run Municipal publie transport for 
the benefit of the general public. In the present case, apparently, the Poona 
Municipal Corporation was running the Poona Municipal Transport in accord- 
ance with and in the manner authorised by the provisions which I have re- 
ferred to above. The findings that the learned Judge made were not justified 
in view of the above provisions. It is abundantly clear that defendant No. 1 
Corporation was running the Poona Municipal Transport, being the defendant 
No. 2 undertaking, and the driver who was running the vehicle in question was 
doing so in pursuance of the provisions in the Act. The act of driving was 
in execution of the Corporation’s duties to run the Poona Municipal Transport. 

Mr. Agarwal.argued that there was no authority in the driver of the vehicle 
of the defendants to run it negligently. For that reason, the provisions in the 
s. 487 were not applicable. There is no substance in the argument. The act 
of driving was authorised to be undertaken by the Act. The section provides 
for serving of the notice when the authorised act is alleged by a plaintiff to 
have been done negligently. That was exactly the case in this suit. The 
plaintiff’s allegation was that the driver of the defendants’ vehicle drove the 
‘same negligently. That being the cause of action in the suit, notice under 
s. 487 was absolutely essential. The suit was liable to be filed within six 
months from the date of the accrual of the cause of action. The plaintiff’s 
suit was filed on August 6, 1962. The cause of action had acerued in September 
1960. The suit was filed beyond six months from the date of the accrual of the 
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cause of action. The suit was accordingly not maintainable by reason of 
failure to serve notice under s. 487. The suit was also barred by time by 
reason of the provisions in the section. 


The findings made by the learned Judge below are set aside. The decree 
passed by him is also set aside. The suit will accordingly stand dismissed with 
costs. Rule absolute with costs. 

Rule made absolute. 


[NAGPUR BHNCH] 


Before Mr. Justice Abhyankar. 
SHRIRAM ER EN MANKAR 


MADHUSUDAN ATMARAM VAIRALE.* 


ConStitutton of India. Arts. 191, 163, 164, 166(3), ‘177, 372, 168—Bombay Ministers’ Salaries 
and Allowances Act (Bom. XLVIII of 1956), Sec. 13—Bombay, Reorganisation Act 
(Bom. XI of 1960), Sec. 88—Maharashtra Adaptation of Laws (States and Concurrent 
Subjects) Order, 1960-—Person holding office of Deputy Minister of State of Maha- 
rashtra whether disqualified under art. 191—Whether office of Deputy Minister pro- 
tected under art. 191(2)—Bom. Act XLVIII of 1956 whether law made by a State 
Legislature within art. 191(1)(a). 


A person who holds the office of a Deputy Minister of the State of Maharashtra 
is not disqualified under art. 191 of the Constitution of India from being nominated 
and elected to the Legislative Assembly of the State. 

The office of the Deputy Minister is included for protection under art. 191(2) of 
the Constitution. 

The Bombay Ministers’ Salaries and Allowances Act, 1956, adapted by virtue of 
the Bombay Reorganisation Act, 1960, is a law made by the Legislature of the State 
of Maharashtra within the meaning of art. 191(1)(a) of the Constitution. 


Tae facts appear in the judgment. 


V. R. Manohar, for the petitioner. . 
C. 8. Dharmadhikari, for the respondent. 


ABHYANKAR J. The petitioner Shri S. H. Mankar has challenged the elec- 
tion of the respondent as a member of the Maharashtra Legislative Assembly 
from 104 Balapur Assembly Constituency in Akola district, at the recent elec- 
tions held in February 1967. 

The petitioner was himself a candidate at such election. The petitioner had 
originally challenged the election of the respondent on two grounds. Firstly 
he contended that the respondent was holding an office of profit under the 
State of Maharashtra and was therefore disqualified from being nominated to 
or becoming a member of the Maharashtra Legislative Assembly under art. 191 
of the Constitution. His second ground of attack was that the respondent had 
himself used his office and taken help of Government officials and vehicles to 
strengthen his election machinery. 

Both these allegations were denied by the respondent in his written state- 
ment; but the petitioner made a statement before this Court on June 24, 1967, 
that he did not want to press the second ground of attack mentioned in 
para. 5(ii) of the petition. Thus, the only ground that survives for considera- 
tion and decision is whether the ‘respondent was disqualified from filing nomi- 
nation under art. 191(1)(@) of the Constitution. 


*Decided, July 21, 1967. ` Election Petition No. 9 of 1967. 
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Tt is an admitted position that at all material times i.e. on the date the res- 
pondent filed his nomination paper and when he was elected, the respondent 
was holding the office of Deputy Minister of the State of Maharashtra. 

The respondent resists the challenge to his election on this ground in two 
ways. Firstly, it is contended that art. 191(2) of the Constitution in terms 
lifts the disqualification imposed under art. 191(7) in the case of a person, 
if he is a Minister for the State. The respondent’s contention is that as a 
Deputy Minister for the State of Maharashtra he is also protected under sub- 
art. (2) of art. 191 of the ‘Constitution. His second contention is that by s. 18 
of the Bombay Ministers’ Salaries and Allowances Act, 1956 (Bombay Act 
No. XLVIII of 1956), a person shall not be disqualified for being chosen at or 
being a member of the Maharashtra Legislative Assembly merely by reason of 
the fact that he holds the office of a Deputy Minister. This express provision 
of law, therefore, fully protects the respondent and his nomination or election 
which cannot be challenged on the ground that he was holding an office of 
profit. . 

The petitioner has attempted to meet these two defences on a variety of 
‘grounds which it is now necessary to consider. Article 191 of the Constitu- 
tion is as follows: 

“191, Disqualifications for membership.—(1) A person shall be disqualified for being 
chosen as, and for being, a member of the Legislative Assembly or Legislative Council 
of a State— 

(a) if he holds any office of profit under the Government of India or the Govern- 
ment of any State specified in the First Schedule, other than an office declared by the 
Legislature of the State by law not to disqualify its holder; 

(b) if he is of unsound mind and stands so declared by a competent court; 

(c) if he is an undischarged insolvent; 

(d) if he ig not a citizen of India, or has voluntarily acquired the citizenship of a 
foreign State, or is under any acknowledgment of allegiance or adherence to a foreign 
State; 

(e) if he is disqualifled by or under any law made by Parliament. 

(2) For the purposes of this article, a person shall not be deemed to hold an office 
of profit under the Government of India or the Government of any State specified in 
the First Schedule by reason only that he is a Minister either for the Union or for 
such State.” 

The contention of the petitioner is that sub-art. (2) of art. 191 protects only 
a ‘Minister’ and not a Deputy Minister, that the word ‘Minister’ does not in- 
clude a Deputy Minister, there being no definition of ‘Minister’ which would 
include a Deputy Minister. Referring to art. 163 of the Constitution it is 
urged that what the Constitution provides for is only a Council of Ministers 
with the Chief Minister at the head, and prima facie the Council of Ministers 
would not include a Deputy Minister. Neither art. 163 nor art. 164 of the 
‘Constitution which speaks of Minister or either Minister or Chief Minister, 
makes any reference to Deputy Minister. The learned counsel also referred to 
original Second Schedule to the Constitution of India, which in para. 6 in 
Part B thereof made a provision for payment of salaries to Ministers of any 
State specified in Part A or Part B of the First Schedule, and pointed out 
that there also there is no reference to a Deputy Minister of a State. Under 
art. 166(3) of the Constitution the Governor of a State is empowered to 
make rules for transaction of the business of the Government of the State and 
for allocation of the State business among Ministers. Rules have been made 
for this State and are known as Maharashtra Government Rules of Business. 
Rule 6 of the rules in terms provides for power in the Chief Minister and the 
Minister in consultation with the Chief Minister to allot to Deputy Minister 
any matter appertaining any Department. The petitioner says that under 
rule 5 the Governor is entitled on the advice of the Chief Minister to allot the 
business of the Government by assigning one or more departments to the 
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charge of a Minister but not to a Deputy Minister, and from this provision it 
is argued that a Deputy Minister does not appear to be a member of the Coun- 
cil of Ministers to whom Government business may be allotted by the Governor. 

In my judgment, none of these considerations can lead to the conclusion 
that the office of the Deputy Minister is not included for protection under sub- 
art. (2) of art. 191 of the Constitution. It is true that the Constitution it- 
self makes only mention of a Minister and the Chief Minister so far as the 
State Government is concerned, and the Prime Minister and Ministers so far 
as the Union Government is concerned. But the office of Deputy Minister has 
been created in the State almost from the inception. The argument based on 
Second Schedule of the Constitution merely providing for continuing of sala- 
ries of Ministers does not advance the case of the petitioner where the ques- 
tion ‘‘what is intended to be covered by the word ‘Minister’ ’’ requires inter- 
pretation. By Legislative Act and Parliamentary practice in this country, 
members of the party called mpon to form Government have been chosen and 
appointed as Deputy Ministers to run the business of the Government. The 
Business Rules in terms provide for allotment of business and departments to 
Deputy Ministers. Their salaries and allowances are provided for in legisla- 
tion which has been undertaken in exercise of the power under entry No. 40 
of List II in the Seventh Schedule of the Constitution. In this State the 
Bombay Ministers’ Salaries and Allowances Act, 1956 (Bombay Act 
No. XLVIII of 1956), provides for salaries payable to Ministers and Deputy 
Ministers. Under art. 177 of the Constitution every Minister has a right to 
speak in, and otherwise to take part in the proceedings of, the Legislative 
Assembly of the State, or in the case of a State having Legislative Council, 
both Houses, and to speak in, and otherwise to take part in the proceedings 
of, any committee of the Legislature of which he may be named a member. It 
is well known that Deputy Minister has exercised this right and taken part 
in the proceedings of a House of Legislature of which he may be a named 
member. This would show that Deputy Ministers are included among the 
Ministers as they perform similar functions, are under similar obligations, and 
must, therefore, be treated as included in the class of Ministers. 

When the first Ministries came to be formed under the new Constitution in 
1952, the then Prime Minister at the ‘Centre had a Council of Ministers having 
three-fold distinctions: one category was members of the Cabinet, or Ministers 
of the Cabinet rank; the other was Ministers of Cabinet rank but not members 
of the Cabinet; and the third category was that of Deputy Ministers. Though 
the composition of the Ministry at the Centre had varied in number of 
Ministers of one category or the other, it hardly appears to have been dis- 
puted | that all these appointees come under the general category of Ministers. 
In my opinion, the same must follow in the case of Deputy Ministers appointed 
for the State in every State. It must, therefore, be held that the respondent 
who was holding the office of the Deputy Minister of the State did not incur , 
any disqualification by reason thereof from being nominated or becoming a 
member for the Assembly under art. 191(/) (a) of the ‘Constitution. 

.Even assuming, however, that the Deputy Minister is not included in the 
word ‘Minister’ in art. 191(2) of the Constitution, in my opinion, the office 
of the Deputy Minister is fully protected from challenge on this ground by 
reason of this office of the Deputy Minister being declared by the legislation 
of the State not to be an office of profit. This legislation is Bombay Act 
No, XLVIII of 1956. Section 13 of that Act is as follows: 

“13. For the avoidance of doubt, it is hereby declared that a person shall not be 
disqualified for being chosen as, or for being, a member of the Maharashtra Legislative 
„Assembly or the Maharashtra Legislative Council merely by reason of the fact that he 
holds the office of a Deputy Minister.” 

-Under-art:-191(7) (a) of the Constitution power is given to Legislature of 
-a- State’ to-declare-by law any office of profit under the Government ‘not to 
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constitute a disqualifying office and not to disqualify the holder of such office 
if law so provides. When the State of Maharashtra came to be formed under 
the second States Reorganisation Act in 1960, the Bombay Reorganisation Act 
empowered the Government under s. 88 by order to make such adaptations 
and modifications of any law for facilitating the application of such law in 
relation to the State of Maharashtra, and the power of adaptation is extend- 
ed even to the making of a repeal or amendment of the law as may be neces- 
sary or expedient. The Government of Maharashtra exercised this power by 
making an order called the Maharashtra Adaptation of Laws (States and Con- 
current Subjects) Order, 1960, and has adapted the Bombay Ministers’ Sala- 
ries and Allowances Act, 1956 (Bombay Act No. XLVIII of 1956), by making 
suitable adaptations, and in particular, in ss. 12 and 13 of the original Act, 
and for the words ‘‘Bombay Legislative Assembly” and ‘‘Bombay Legislative 
Council’’ the words ‘‘Maharashtra Legislative Assembly” and ‘‘Maharashtra 
Legislative Council’’ were substituted. Prima facie, therefore, it would appear 
that this Act was in force when the respondent filed his nomination paper, and 
although he was holding an office of ‘Deputy Minister for the State of Maha- 
rashtra, that by itself did not disqualify him from being nominated for dec- 
tion as a member of the Maharashtra Legislative Assembly. 

But what is contended in respect of this positionis that this law, namely, 
Bombay Act No. XLVIII of 1956, as adapted, cannot be called a law made by 
the Legislature of the State ie. Legislature of the State of Maharashtra. The 
adaptation made being by the Government in exercise of the power of adapta- 
tion under s. 88 of the Bombay Reorganisation Act, the argument runs, the 
law as adopted cannot be construed to be a legislation by the State of Maha- 
rashtra; and therefore is ineffective to the extent it gives protection to a 
Deputy Minister. 

In my judgment, this argument is fallacious. The power of adaptation given 
to various authorities is a well known form and device provided in legisla- 
tion, which results in re-aligning, or regrouping, or re-formation of territories. 
In our Constitution this power is enshrined in art. 372. It is well known that 
when territories forming part of one State or one area came to be transferred 
to and became part of territories under another State, provision had neces- 
sarily to be made for continuance of laws in force in the territory so trans- 
ferred and for adaptation of laws to bring them in conformity with the new 
situation. Under the Constitution this power was invested in the President. 
Under the first States Reorganisation Act i.e. Act No. XXXVII of 1956, this 
power vested in the appropriate Government under s. 120 of the Act. Simi- 
larly, under the Bombay Reorganisation Act this power. has been given to 
appropriate Government under s. 88. When art. 191 of the Constitution speaks 
of a Legislature of a State, what is meant is authority having the legislative 
function to perform or in whom the power to legislate for the time being is 
_ deposited. Moreover, a Legislature of a State under art. 168 of the Constitu- 
tion consists of the Governor and both the Houses of Legislature, namely, 
Legislative Assembly and the Legislative Council. Article 3 of the Constitu- 
tion underwent a vital change when it was amended by the Constitution (Fifth 
Amendment) Act, 1955, and the amended article empowered the Parliament by 
law to form a new State by separation of territory from any State or by 
uniting two or more States or parts of States or by uniting any territory to 
a part of any State, and under art. 4 of the Constitution any law referred 
to in art. 2 or art. 3 shall contain such provisions for the amendment of the 
First Schedule and the Fourth Schedule as may be necessary to give effect to 
the provisions of the law and may also contain such supplemental, incidental 
and consequential provisions as the Parliament may deem necessary. Thus, the 
Constitution itself has given express power to Parliament to make law to make 
provision for consequential amendments, if any, for adaptations, if any, in 
respect: of the laws in force in any part of a State which after reorganisation 
may form part of another territory. This power, in my opinion, in terms 
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authorises the Parliament to make a provision like s. 120 of the first States Re- 
organisation Act or s. 88 of the Bombay Reorganisation Act which includes 
the power of adaptation to be exercised by Government to facilitate the con- 
tinuance of the law in force in an appropriate manner. 

It will be a strange consequence if the petitioner’s argument were to be 
accepted to hold that whereas in the Maharashtra State when it was a part of 
the bigger Bilingual Bombay State the office of the Deputy Minister was not 
an office of profit which would disqualify a person, it suddenly became an 
office of profit and the person who held the office of Deputy Minister ceased 
to enjoy protection by reason of the reorganisation of the State when it became 
territory of Maharashtra after separation of certain areas which formed the 
State of Gujarat. It is diffienlt to hold that any such consequence was counte- 
nanced. It must, therefore, be held that s. 13 of the Bombay Ministers’ 
Salaries and Allowances Act is an express provision of law made by the 
Legislature of the State which exempts the office of the Deputy Minister for 
the State from being considered as an office of profit. 

Both the contentions of the petitioner have no substance and must be 
rejeeted. 

The petitioner had challenged the vires of s. 18 of the Bombay Ministers’ 
Salaries and Allowances Act and, therefore, a notice was issued to the Advo- 
cate General. The State of Maharashtra had also applied to be represented 
and the learned Government Pleader appeared for the State. No arguments 
were however addressed in support of this contention that s. 13 was ultra 
vires. However, as the contention was raised, a notice had to be issued to 
the Advocate General. The Advocate General is entitled to his costs. 

I, therefore, hold that the petitioner has failed to prove that the respon- 
dent was disqualified from being nominated and elected to the Legislative 
Assembly of the Maharashtra State because he held the office of Deputy 
Minister for the State. The petition is accordingly dismissed. 

As regards costs I direct that the respondent shall be entitled to costs at 
the rate of Rs. 400 per day for the hearings on June 13, 1967, June 24, 1967, 
July 14, 1967 and July 21, 1967. The costs of the Advocate General shall be 
Rs. 400 for one hearing. In addition, the respondent will be entitled to the 


other costs as per rules. Petition dismissed. 





[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 
JEOOMAL BHAGCHAND 


v. 
S. P. CAMP MESS SOCIETY, C.A.D. CAMP PULGAON.* 


Indian Soldiers’ (Litigation) Act (IV of 1925), Secs. 6, 7—~Indian Soldiers (Litigation) 
Rules. Rule 5—When Court can suspend proceedings against soldier. 


Whenever an occasion arises for taking action under ss. 6 and 7 of the Indian 
Soldiers’ Litigation Act, 1925, the Court has to be satisfied before suspending pro- 
ceedings against a party that the soldier is not represented by a person duly 
authorised to appear, plead or act on his behalf. After suspending the proceed- 
ings under s. 6 of the Act, the Judge is required to give a notice in the prescribed 
manner to the prescribed authority. It is only on receipt of a certificate from the 
prescribed authority that the soldier in respect of whom notice is given is serving 
under special conditions and that postponement is necessary in the interests of 
justice, that the Court is enjoimed to postpone proceedings in respect of that 
person for a specified period. If no period is mentioned in the certificate, then the 
Court has to determine for what period the proceedings should be postponed. 


*Decided, July 21, 1967. Civil Revision Application No, 489 of 1964. 
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It is not the law that in every case in which one of the parties is a soldier 
within the meaning of the Act the proceedings have to be necessarily suspended. 
The Court is not required to suspend and even issue notice if the interests of the 
soldier in the proceedings are identical with those of the other parties and is re- 

` presented by such other parties. 


THE facts appear in the judgment: 


M. L. Vaidya, for the applicant. 
M. W. Samudra, for opponent No. 2. 


ABHYANKAR J. This revision application at the instance of the plaintiff 
challenges the order dated September 12, 1964, passed by Civil Judge, Senior 
Division, Small ‘Cause Court, Wardha, staying proceedings in the suit against 
defendant No. 4 for apparently an indefinite period. The applicant has filed 
Civil Suit No. 3 of 1964 against five persons. Among them is defendant No. 4 
Shri K. T. Thomas, aged about 40 years, who was serving as a clerk in the 
C.A.D. Camp at Pulgaon but who was transferred to Poona. Defendant No, 1 
is-a Mess Society in the Pulgaon Military Camp and defendants Nos. 2 to 5 
are members of that Society which is an unregistered body. As members of 
the Society, defendants Nos. 2 to 5 are responsible for its affairs and obliga- 
tions. Defendants Nos. 3 to 5 are Secretaries of the Society and from time to 
time they purchased grain from the plaintiff under a mutual, open and cur- 
rent account. A balance of Rs: 551.31 P remained unclaimed and the plain- 
tiff therefore sued all the defendants for an aggregate claim of Rs. 625.31. 
Defendant No. 4 K. T. Thomas entered appearance through a lawyer 
and filed a -written statement denying the claim on merits. At the same 
time he filed an application for postponement of the proceedings as against 
him on the ground that he was entitled to protection under the Indian 
Soldiers’ Litigation Act. Hè produced a certificate purporting to be issued by 
the authority “of: the Government of India, Ministry of Defence, under which 
he claimed that he could be deemed to be-in active service. The learned Judge 
neceded to this request of defendant No. 4 and has ordered that the proceed- 
ings. in the suit be stayed as against defendant No. 4. This order is chal- 
lenged i in this revision application. 

It is obvious that before passing the order the learned Judge has not cared 
to inform himself of all the provisions of the Indian Soldiers (Litigation) Act. 

This is not a case to which s. 5 of the Indian Soldiers (Litigation) Act 
applies. Therefore the apposite sections under which action could be taken 
are ss. 6 and 7 of that Act. Sections 6 and 7 are as follows: 

6. (1) If a Collector has cértified under section 5, or if the Court has reason to 
believe, that an Indian soldier, who is a party to any proceeding pending before it is 
unable to appear therein, and if the ‘soldier is not represented by any person duly 
authorised to appear, plead or act on his behalf, the Court shall suspend- the proceeding, 
and shall give notice thereof in the prescribed manner to the prescribed authority: 

Provided that the Court may refrain from suspending the proceeding and issuing the 
notice if— 

í (a) the proceedings is a suit, appeal or application instituted or made by the 
soldier, alone or conjointly with others with the object of enforcing a right of pre- 
emption, or 

, (b) the interests of the soldier in the, proceedings are, in the opinion of the Court, 
either identical with ‘those of any other party to the proceeding and adequately repre- 
sented by such other party or merely of a formal nature. 

. (2) If it appears to the Court before which any proceeding is pending that an 
Indian soldier though not a party to the proceeding is materially concerned in the out- 
come .of the proceeding and that his interests ‘are likely to be prejudiced by his in- 
ability to attend, the court may suspend the proceeding and: spall give notice ‘thereof 
in the prescribed manner to the ‘prescribed authority. > at 
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7. If, on receipt of a notice under section 6, the prescribed authority certifies 
in the prescribed manner to the Court in which the proceeding is pending that the 
soldier in respect of whom the notice was given is serving under special conditions, 
and that a postponement of the proceeding in réspect of the soldier is necessary, in 
the intérests of justice, the Court shall thereupon postpone the proceeding in, respect 
of the Soldier for the prescribed period, or, if no period has been prescribed, for such 
period as it thinks fit,” i 


Even a bare perusal of these two sections will show that whenever an ocea- 
sion arises for taking action under these sections, the Court has to be satisfied 
before suspending proceedings against a party that the soldier is not repre- 
sented by any person duly authorised to appear, plead or act on his behalf. 
In the instant case this basic condition was not satisfied inasmuch as defen- 
dant No. 4 appeared by his counsel, filed his written statement and joined 
issues with the plaintiff. It is, therefore, difficult to hold how the learned 
Judge could have come to the conclusion that s. 6 was at all attracted, Even 
assuming that s. 6 was required to be considered and applied, then after sus- 
pending the proceedings in the first instance, the Judge was required to give 
a notice in the prescribed manner to the prescribed authority. Rules have 
been framed under the Indian Soldiers’ (Litigation) Act for giving of such a 
notice under rule 5 in form B. After issuing such a notice the authority to 
whom this prescribed notice is issued is required to take a decision under s. 7 
of the Act. That authority, on receipt of a notice under s. 6, has to certify in 
a prescribed manner to the ‘Court in which the proceeding is pending that the 
soldier in respect of whom notice is given is serving under special conditions 
and that postponement is necessary in the interests of justice. It is only on 
receipt of such a certificate from the prescribed authority that the Court is en- 
joined to postpone the proceedings in respect of that person for a specified 
period. If no period is mentioned in the certificate, then the Court has to de- 
termine for what period the proceedings should be postponed. In the im- 
pugned order in the case it ds not clear that the learned Judge- was made 
aware of these provisions at all. j 

It is not the law that in every case in which one of the parties is a soldier 
within the meaning of the Indian Soldiers’ (Litigation) Act the proceedings 
have to be necessarily suspended. The Court is not required to suspend'and even 
issue notice if the interests of the soldier in the proceedings are identical 
with those of the other parties and is represented by such other parties. Now, 
in the instant case, it appears a common defence is raised denying the liabi- 
lity. At any rate, defendant No. 4 had actually entered appearance through 
a counsel and filed a written statement. Moreover, the learned Judge failed to 
see that it was incumbent on the Court to issue a notice in form B to the pre- 
scribed authority. The prescribed authority in its turn has to apply its mind 
to decide whether it is at all necessary to have the proceedings ‘suspended’ for 
‘any period, and it is only thereafter that the question of suspending the pro- 
ceedings arises, and if required to be suspended, the period for whicli it is to 
be suspended can be determined. It is strange that the learned Judge has re- 
fused to exercise jurisdiction and proceed with the case against defendant 
‘No. 4 on merely a finding that respondent No. + was a soldier, who could 
apply under the Indian Soldiers’ (Litigation) Act. The order is obviously 
arrived at without adverting to the provisions of law and cannot be sustain- 
ed. It is accordingly set aside. The learned Judge will decide the matter if 


properly raised before him with advertence to the provisions of law and obser- 


vations made above. i 


The application for revision is allowed. The applicant will be entitled to 
his costs from defendant No. 4.- l 


Application allowed. 


r 
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Before Mr, Justice Thakker. 
EXCELSIOR FILM EXCHANGE v. THE UNION OF INDIA.* 


Indian Evidence Act (I of 1872), Sec. 124—Privilege from disclosure of documents by 
public officer how to be exercised, 


Before exercising the right to claim privilege from disclosure of confidential 
communications under s. 124 of the Indian Evidence Act, 1872, the public officer 
concerned must come to the conclusion that the disclosure of such document would 
to detrimental to the public interest. His decision must not be arbitrary or capri- 
cious, He should not claim privilege merely because such disclosure would either 
advance the case of the adversary or damage his case. The only relevant con- 
sideration which should weigh with him is that the disclosure of such document 
would prejudice public interest. Hxercise of such privilege must not be abused. 
Section 124 of the Act must in no event be resorted to as a cloak to shield the 
truth from the Court. ° 


K. S. Cooper, for the petitioners. 
P.M. Mukhi, for respondents Nos. 1 to 3. 
Puspraj Mrudul, for respondent No. 4. 


THAEKER J. I was not inclined to deliver any judgment, but I propose to 
deliver a short judgment as I think that the matter involves a serious but some- 
what important question relating to the claim of privilege of document by 
publie officials. 

The matter arises out a Chamber Summons taken out by the petitioners on 
November 22, 1966, requiring the respondents to disclose certain documents 
set out in the Schedule A to the Chamber Summons. One of the documents of 
which disclosure is sought for is item 16, being an annexture to G.L.I. 50/66, 
dated July 18, 1966, as also the said G.L.I. referred to in connection with 
the Screening Committee in para. 19 of respondent No. 3’s affidavit in sur- 
rejoinder. 

In para. 19 of the affidavit made by respondent No. 3 in sur-rejoinder it 
has, enter alia, been stated: 

“I say that the Screening Committees are to be appointed by the 2nd Respon- 
dent and I deny that the 4th Respondent is to appoint the Screening Committee as 
alleged. My aforesaid statement is still further supported by the communication which 
was received by my office on 21st October 1966, from the 2nd Respondent which, inter 
alia, neads as under: 

“From Shri P. D. Kasbekar, Chief Controller of Imports & Exports to Shri N, H. 
Nagarwalla, Joint Chief Controller of Imports & Exports. 

Refer para. 18 of Annexture to G.L.I. 50/66 dated 13th July, 1966. 

Screening Committee at Bombay, Calcutta and Madras will be appointed by the 
Chief Controller of Imports & Exports, New Delhi. Screening Committee will scruti- 
nise all offers including those secured by DMPEC direct. 

Jt. Chief Controller of Imports & Exports concerned will be convenor of the 
Screening Committee which will be appointed shortly. Until then, as already advised, 
the Registration Committee will function as Screening Committees. Make suitable 
amendment to letter you might issue to Film Association in pursuance of para. 7 of 
G.L.I. 50/66 dated 18th July, 1966.” 

The petitioners seek by this application that respondents Nos. 1 to 3 be 
compelled to disclose the communication bearing No. G.L.1. 50/66 dated July 
18, 1966 and the annexures thereto. 


+ Decided, December 5, 1966. O.C.J. Miscellaneous Petition No. 448 of 1966, 
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Respondents Nos. 1 to 3 have resisted this application and have claimed 
privilege under s. 124 of the Indian Evidence Act. Respondent No. 3 in his 
affidavit in reply dated November 25, 1966, has, inter alia, stated: 


“With regard to the document at Item 16 in the said letter of the petitioner’s 

Attorneys, I say that this is a communication made to me in official confidence and the 
public interest would suffer by the disclosure of such communication and privilege is 
claimed against the disclosure thereof.” 
Now, the document of which disclosure is sought is said to be dated July 13, 
1966, but in fact the same is dated July 30, 1966. On account of some mis- 
take committed by respondents Nos. 1 to 3 in making an incorrect reference 
to the date of the document, the petitioners sought disclosure of the document 
dated July 18, 1966. On the last occasion when this Chamber Summons was 
argued before me, Mr. Mukhi on behalf of respondents Nos. 1 to 3 stated that 
the document in question was dated July 30, 1966 and not July 13, 1966. 
Respondent No. 3 has made an affidavit to the above effect pursuant to the 
direction given by me on the last occasion. 

Section 124 of the Evidence Act confers right on the publie officers to claim 
privilege from disclosure of confidential communications. But before exer- 
cising that right, the officer concerned must come to the conclusion that the 
disclosure of such document would be detrimental to the publie interest. He 
is the sole Judge to decide that fact but his decision should not be arbitrary 
or capricious. He should not claim privilege merely because such disclosure 
would either advance the case of the adversary or damage his case. The 
only relevant consideration which should weigh with him is that the dis- 
elosure of such document would prejudice the public interest. If he honestly 
comes to the conclusion that it would adversely prejudice the public interests, 
he in exercise of the discretion vested in him should claim privilege from dis- 
closing such document. But exercise of such privilege should not be abused. 
Section 124 of the Evidence Act should in no event be resorted to as a cloak to 
shield the truth from the Court. 

Mr. Cooper on behalf of the petitioners contended that respondent No. 3 
had waived the privilege by making a reference to the said communication in 
the said document or in any event the said communication must be deemed to 
have been incorporated in the said affidavit. I do not think it necessary to 
decide these questions as in the present case, the privilege exercised by res- 
pondent No. 3 has been exercised as a cloak to conceal the truth from the Court. 

In order to satisfy myself as to whether the document for which privilege 
is claimed is a confidential communication or not, I called for the same. After 
going through the same, to my utter surprise, I found that the claim for pri- 
vilege is nothing but an abuse and has been put forth with a view to conceal 
the truth from the Court. The entire object of claiming privilege is that the 
contents of the document are of such a nature that the disclosure thereof would 
be detrimental to the public interest. Detriment to the public interest is a 
condition precedent to the exercise of privilege. But on going through the 
document one finds that there is nothing in the document which will in any 
way harm or prejudice the public interest. Now, if one refers to clause (7) 
of this document it is evident that clauses (1) to (6) of the document were 
to be brought to the notice of the Associations of the producers and exporters 
by means of circulars. If that be so, it is inconceivable that this document 
could be said to be confidential and that the disclosure thereof would prejudice 
the publie interest. On going through clause (13) of the annexture to the said 
document one finds that the Screening Committees were to be appointed by 
respondent No. 4 hereto and not by respondent No. 2 as contended by respon- 
dent No. 3 in his affidavit in reply and the affidavit in sur-rejoinder. Respon- 
dent No. 3 has all along asserted in his affidavits made on oath that respon- 
dent No. 2 were to appoint the Screening Committees. Not only that but in 
the affidavit in sur-rejoinder dated October 24, 1966, respondent No. 3 has, 
inter alia, stated that the aforesaid fact finds support from the communica- 
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tion received by him on October 21, 1966 and referred to heremabove. It 
appears to me that respondent No. 3 did not want to disclose this document 
in order that his statement on oath may not be proved to be false. 


It appears to me that the whole object'of respondent No. 3 in claiming pri- 
vilege is to suppress the true facts coming to light. The privilege claimed by. 
respondent No. 3 should not be allowed to-be used as a cloak to suppress the 
correct facts from the Court. In my opinion, the present case is a‘-glaring 
instance of the abuse of privilege claimed under s. 124 of the Evidence Act., The 
Court will never countenance any abuse of the powers by a public officer and 
will put its strong foot down at any attempt made to hoodwink the Court. 


I, therefore, disallow the claim of privilege made by respondents Nos. 1 to 
3 and direct respondents Nos. 1 to 3 to disclose the document dated July 30; 
1966, together with the annexure thereto and to give inspection thereof forth- 
with’ to the petitioners. 

Respondents Nos. 1 to 3 to pay to the petitioners costs of this Ghanter Sum- 
mons. ‘Counsel certified. 

Solicitors for the petitioners: Malvi Ranchoddas and Ramesh Shroff & Co. 

Solicitors for the respondents: A. A. Choudhary: B. Munim & Co.: D. H. 
Nanavati. 


[END OF VOL. LXIX] - 


GENERAL INDEX. 





ABATEMENT, of complaint, on death of 
complainant. 

Section 198 of the Criminal Procedure 
Code, 1898, creates a bar which has to be 
removed before cognizance is taken. But 
once the bar is removed because the proper 
person has filed a complaint, the section works 
itself out. There is nothing in the Code or 
in Chapter XVIII which says what, if any, 
consequence would follow if the complainant 
remains absent at any subsequent hearing after 
filing the complaint, 

In an inquiry under ap XVII of the 
Criminal Procedure Code, 1898, the death of 
the complainant after he has filed his com- 
plaint does not abate the complaint. The 
power of the Court to substitute another pro- 
secutfon agency (subject to such restrictions 
as may be found) under s. 495 of the Code is 
always available. 

ASHWIN NANUBHAI v, STATE. 
69 Bom. L.R. (S.C.) 308. 


ACCOMPLICE EVIDENCE. 

If an accomplice is desired to be used as 
a witness without the procedure of pardon, 
his trial can be separated and he may either 
be tried first and then be examined as a wit- 
ness or he may be examined as witness first 
and then tried. 

The evidence of an accomplice witness not 
charge-sheeted by the police ought to be re- 
ceived with great caution and may be given 
more or less weight according to the facts 
and circumstances of each case. 

STATE y. LAKSHMANDAS, 69 Bom. L.R. 808. 


ACTS (Berar): 
1951-—XIV, 


See BERAR REGULATION OF AGRICULTURAL 
Leases ACT. 


ACTS (Bombay): 


1879—V, 
See BOMBAY LAND REVENUE CODE. 


——_—___—__— 1888. 
See MUNICIPAL ACT (CORPORATION). 


— l My, d 
pee Bomsay SALES TAx ACT, 


1947—LVII. 
See BomMBAY RENTS, HOTEL AND LODGING: 
House RATES CONTROL ACT. \ 


——_————1948-—LX VIL. f 
See BOMBAY TENANCY AND AGRICULTURAL | 
Lanps ACT. ‘ 


i 
——_-—________—__ LX XIX. } 
See BOMBAY SHOPS AND ESTABLISHMENTS! 
ACT. t 


—1 AM9 XXV, 5 
See BOMBAY PROHIBITION ACT. ` 


. 


—— LIX. 
See MUNICIPAL Acr (PROVINCIAL) (Cor- 
PORATIONS). 


ACTS (Bombay)—(Contd.) 


1950-——XXIX., 
See BOMBAY PUBLIC Trusts Act. 


~1951—XXII. 
See BOMBAY POLICE ACT. 


1956—XXL 
See BOMBAY Hindu PLACES OF PUBLIC 
WorsHiIP (ENTRY AUTHORISATION) ACT. 


XLVI. 
See BOMBAY MINISTERS’ SALARIES AND 
ALLOWANCES ACT. 


- 1958—LX. 
See BOMBAY STAMP ACT. 


XCVI. 
See BOMBAY RELIEF UNDERTAKINGS (SPE- 
CIAL PROVISIONS) ACT. 


XCIX. 
See BOMBAY ‘TENANCY AND AGRICUL- 
TURAL LANDS (VIDARBHA REGION) ACT. 
1959—IIl. 
See BOMBAY VILLAGE PANCHAYATS ACT. 


XXXVI. 
See BOMBAY COURT-FEES ACT. 


—_———1960—IX. 
See SIR CuRRIMBHOY EBRAHIM (REPEAL 
AND DISTRIBUTION OF TRUST PROPER- 
TIES) ACT. 


ACTS (C.P.): 


1890-—-XXIV. 
See CENTRAL PROVINCES COURT OF WARDS 
ACT. 











1922—-I, 
See MUNICIPALITIES Acr (C.P.) 


1947—X XH. 
See C.P. & BERAR INDUSTRIAL DISPUTES 
SETTLEMENT ACT. 


1930. 
See CITY OF NAGPUR CORPORATION ACT. 


ACTS (ndia): 
1855—XII. 
See FATAL ACCENTS ACT. 


1860—XXI. 
See SOCIETIES REGISTRATION ACT. 


——__—___—_——-XLV. 
< See PENAL CODE. 


1872—I. 

See EVIDENCE ACT. 
— IX. 

See CONTRACT ÀCT. 


1874—M. 
See MARRIED WOMEN’S PROPERTY ACT. 
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. ACTS (india}—{Contd.) us 


1878—VIH. 
See Sea CUSTOMS Act. 


1882—15. 
See TRUSTS ACT, Stu R ors 


IV. 
See TRANSFER OF PROPERTY ACT... | 


XV. 
See PRESIDENCY SMALL CAUSE COURTS 
ACT. s 


1894—I. 
See LAND ACQUISITION ACT. 











1898—V. 
See CRIMINAL PROCEDURE CODE. - 


——_———1908-V._. 
_ See Civil, PROCEDURE CODE. - 





. 


See LIMITATION ACT, 1908. 


1913—VI 
See Companies Act, 1913. 


1923—VII. 
See WORKMEN’S COMPENSATION ACT. . 








1924—XIX. 
See LAND Customs ACT. 


1925—IV. 
See INDIAN SOLDIERS (LITIGATION) “Act. 


1930— VUI. 
See SALE OF GOODS ACT, 


1936—IV. 
See PAYMENT OF WAGES ACT. 


1937—-X VIII. 
See Hinpu WOMEN’S RIGHTS TO PROPERTY 
ACT. = 





1939-—IV. 
See Motor VEHICLES ACT. | 


1940—X. 
See ARBITRATION ACT. 





19%41—XX. ~- ` 
See PROFESSIONS TAx LIMITATION “ACT. 


1947—TN. °° - 
See PREVENTION OF CORRUPTION . ACT.“ 


See FOREIGN EXCHANGE REGUEATION ACT. 





———_—_—__—_-_—_—_—-XIV. shee eh 
Sce INDUSTRIAL DISPUTES ACT. 


— 948 — XI. 
See MINIMUM WAGES ACT. 





See EMPLOYEES’ STATE INSURANCE ACT. 
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ACTS (India)—(Contd.) 


1949— XXXVII. 
See CHARTERED ACCOUNTANTS ACT. 


SER N 
z See. ESSENTIAL’ COMMODITIES ‘ACT, 





: ~1956—I. 
<- See, COMPANIES Act, 1956.. . 


_— XXX, 
See HINDU Succession ACT. 


——1 62L. 
` See Customs ACT. 


1963—XXXVI. 
See LIMITATION: Act, 1963. 


ACTS (Madhya Pradesh): 


1951—XXX. ° 
` See’ MADHYA PRADESH PUBLIC TRUSTS ACT. 
1956—L 


» See MADHYA PRADESH ABOLITION’ OF PRO- 
PRIETARY RIGHTS (ESTATES, MAHALS 
. AND ALIENATED LANDS) ACT, ~ 


ACTS (Maharashtra): 


—————1960— XXIV. 

.See MAHARASHTRA CO-OPERATIVE SOCIETIES 
ACT, 
i 1962—V. 


‘See MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS ACT. 


1965—XL. ] 
See MUNICIPALITIES ‘ACT (MAHARASHTRA). 


——— XL. 
See MAHARASHTRA SECONDARY Envcapion 
BOARDS ACT. 


19%66—IH. ; 
See BOROUGH MUNICIPALITIES (VALIDA- 
TION OF CERTAIN TAXES ON BUILDINGS 
AND LANDS) ACT. 


ACTS (Saurashtra): 


1951—XxI. a. : 
See SAURASHTRA RENT CONTROL ACT. | 


APPEAL, scope of, before Supreme Court. 
The scope of an appeal before the Supreme 
Court cannot, even at the instance of the 
respondent who is entitled to support a de- 
cree in his favour even upon a ground found 
against him by the High Court, be permitted 
‘to be enlarged beyond „that of the appea 
before the High Court or the Courts belo 
BHARAT KALA BHANDAR v, MUNICIPAL. Con. 


-69 Bom. LR. (S.C) 69. 


ARBITRATION ACT (X OF 1940), S. 3. 
See ARBITRATION ACT, 1940, First Scn. 


ai G 


_ MITTEE. 


CL. 2. 69 Bom. L.R. 237. 
8. -8. See ARBITRATION ACT, _1940, 
First SCH. CL. 2. 69 Bom. L.R: 237. 


1967,] 


ARBITRATION ACT, S. 25. See ARBITRA- 
TION Act, 1940, Firsi SCH. CL. 2. 
69 Bom. L.R. 237. 


—— First Schedule, Cl. 2—Whether cl. 2 
of First Schedule to Act mandatery—Award 
whether rendered invalid where even number 
of arbitrators fail to appoint umpire—Time 
limit in cl. 2 for appointment of umpire whe- 
ther mandatory—Principle of waiver, appli- 
cability of—Requirement in cl. 2 whether 
capable of being waived. y 
. Clause 2 of the First Schedule of the Arbi- 
tration Act, 1940, is directory and not man- 
datory. Therefore compliance with clause 2, 
which lays down that “an even number of 
arbitrators shall appoint an umpire” is not 
a condition, for the vany of ar award. The 
time limit of one month for the appointment 
of an umpire specified in clause 2 is also not 
mandatory. 

requirement of clause 2 is capable of 
being waived. 

The principle of waiver is applicable not 
only to directory provisions but also to man- 
datory provisions. There are however two 
well recognised limitations to the application 
of the principle of waiver. In the first place. 
a party cannot waive a statutory requirement 
which has been inserted by the Legislature 
in the public interest as distinguished from 
the interest of the parties to an action. Se- 
condly, the parties cannot by waiver invest a 
ei with a jurisdiction which it does not 

ave. 
MOovERN BUILDER v. HUKMATRAI, 
69 Bom, L.R. 237. 


ARBITRATOR—Award—<4rbitrator whether 
can award interest on advance price—Sale of 
Goods Act (VII of 1930), Sec. 61. 

An arbitrator can award interest on ad- 
‘vance payment of price by reason of s. 61 of 
the Sale of Goods Act, 1930. 

Ram BAHADUR v. R. B. SHREERAM. 
69 Bom. L.R. 250. 


AUTO-RICKSHAW. Sce MOTOR VEHICLES 
Act, 1939, S. 2(15). 
69 Bom. L.R. 247. 


BERAR REGULATION OF AGRICULTU- 
RAL LEASES ACT (XIV of 1951), S. 8. 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (XCIX of 1958}- 
Constitution of India, Art. 141—Whether 
mere notice under s. 9(1) of Berar Leases 
Act terminates tenancy—Order under s. 8(1) 
(g) whether necessary for termination of 
-tenancy. 

A mere notice under s. 9(J) of the Berar 
Regulation of Agricultural Leases Act, 1951, 
has not the effect of termination of tenancy 
by efflux of time mentioned in the notice. 
To effect termination of the tenancy the no- 
tice must be followed up by obtaining an 
‘order from the Revenue Officer under 
s. 8(1)(g) of the Act. 

Only one class of landlords is contemplat- 
ed in s. X and (2) of the Berar Regulation 
of Agricultural Leases Act, 1951, and that is 
who want the land for bona fide personal cul- 
tivation but whose total acreage does not ex- 
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BERAR REGULATION OF AGRICULTU- 
RAL LEASES ACT, 8. 8.—(Contd.) 


ceed fifty acres including the additional land 
claimed by them. Such landlord has first to 
give a notice terminating the tenancy with 
appropriate period mentioned in s. 9(/). If 
his tenant raises a dispute permitted to be 
raised under s, 9(3), then the landlord has to 
face the dispute and satisfy the Revenue 
Officer about the bona fides of his claim. If 
no dispute is raised by the tenant then the 
landlord cannot immediately act upon ,the 
notice but has to further apply to the Reve- 
nue Officer under s. 8(/)(g) for obtaining an 
order for terminating the tenancy. 
BABURAO LAXMAN v. SHIONATH- 

69 Bom. L.R. 734. 


————S. 9. See BERAR REGULATION OF 
AGRICULTURAL LEASES ACT, 1951, S. 8. 
69 Bom. L.R. 734. 


BOMBAY CIVIL SERVICES RULES, 1959, 
R. 150. See LIMITATION Act, 1958, Art. 102. 
69 Bom. L.R. 710. 


BOMBAY CIVIL SERVICES (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES, 
RULE 55—Oral inquiry whether necessary 
under r. 55—Action to be taken against officer 
depending solely upon oral evidence—Whe- 
ther in such case oral inquiry obligatory. 
Under r. 55 of the Bombay Civil Services 
(Classification, Control and Appeal) Rules an 
oral inquiry is not always necessary, nor is 
it obligatory, but facts of each case have to 
be considered to see whether an oral inquiry 
is necessary. If the State relied only upon 
documents and nothing else and if no oral 
inquiry is demanded, then an inference can 
be raised that no oral inquiry was obligatory. 
But if the action to be taken against an officer 
is to depend solely upon oral testimony, with- 
out reference to any document, then it fol- 
lows that the inquiry is itself an oral inquiry 
and there is no need for the charge-sheeted 
officer to desire an injuiry. If without oral 
evidence a finding cannot be given, then the 
oral inquiry must necessarily be held before 
a finding can be given against the officer. 
STATE v. HUSSEIN KASIM. 
69 Bom. L.R. 568. 


BOMBAY COURT-FEES ACT (Bom. 
XXXVI of 1959), S. 43—Parties to appeal ar- 
riving at settlement and presenting it to Court 

ay fixed for hearing—A pplicability of s. 


_ 43—“Effective hearing” under s. 43, what is. 


Section 43 of the Bombay Court-fees Act, 
1959, applies to a case where parties to an 
appeal arrive at a settlement and present it 
to the Court even on the day on which the 
appeal is fixed for hearing before any actual 
hearing of the appeal on merits takes place 
before the Court. 

_ Effective hearing as contemplated by s. 43 
is a hearing relating to the merits of the ap- 


‘peal and consists of the Court applying its 


mind to the merits of the case in the light 
of the material on record and arguments ad- 
vanced on behalf of the parties with a view 
to arrive at its decision in the appeal. The 
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BOMBAY COURT-FEES ACT, 8. 43— 
(Contd.) , 


mere setting up of the appeal for hearing or 
its being called on before the Court is not 
sufficient to constitute effective hearing of the 
appeal. Nor can the appeal be said to have 
been called on for an effective hearing unless 
the “calling on” of the appeal is followed by 
the appeal being heard and argued. 
RANGNATH LAHANU v. GOPAL- 

69 Bom. L.R. 184. 


BOMBAY EMPLOYEES’ INSURANCE 
COURTS RULES, 1959, R, 17—Employees’ 
State Insurance Act (XXXIV of 1948), Secs. 
96(1) (b), 75-78, 80, 94, 40(4), 82(3), 86(3) 
—Limitation Act (XXXVI of 1963), Art. 137; 
Sec. 2(b)—Indian Limitation Act (IX of 
1908), Art. 181—Civil Procedure Code (Act 
V of 1908), Secs. 80, 129—Whether r. 17 
ultra vires—Scope of s. 96(1) (b), Fay jA 
State Insurance Act—Applications by Em- 
ployees’ State Insurance Corporation whether 
subject to period of limitation—Construction 
of statute—Rule made by rule making autho- 
rity challenged as ultra vires—Whether other 
rules made by same authority help in decid- 
ing question. 

ule 17 of the Bombay Employees’ Insu- 
rance Courts Rules, 1959, is ultra vires the 
rule making power of the State Governnient 
under s. 96(/) of the Employees’ State Insu- 
rance Act, 1948, 

The power conferred on the State Govern- . 
mént under s. 96(/)(b) of the Employees’ State + 
Insurance Act, 1948, to make rules relating to 
“the procedure to be followed in proceed- ' 
ings” cannot cover any procedural rule which 
operates at a stage prior to the commence- 
ment of the proceeding, i.e. prior to the filing 
aS an application in an Employees’ Insurance 

urt. 


Section 96(J)(b) of the Act does not con- : 
right on the State Government to - 


fer an 
prescribe a period of limitation for filing of 
an application in an Employees’ Insurance 
Court under s. 75 of the Act. 

Applications filed by the Employees’ State 
Insurance Corporation for a relief under s. 75 
of the Act before January 1, 1964, are not 
subject to any period of limitation but those 
filed thereafter are subject to the period pre- 
scribed in art. 137 of the Limitation Act, 1963, 
namely, three years from the time when the | 
right to apply accrues. : 

When a rule is challenged on the ground 
that it is ultra vires the powers of the rule 
making authority, little assistance in deciding 
the scope of the rule making powers can be 
derived by referring to other rules made by 
the same authority. 

EMPLOYEES’ STATE INS. Corp. v. BHARAT 


BARREL, 69 Bom. L.R. 52. 
BOMBAY HINDU PLACES OF PUBLIC 
WORSHIP  (ENTRY-AUTHORISATION) 


ACT (XXI of 1956), S. 1—Constitution of 
India, Arts. 26, 17—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 4; O. IIL, rr. 1, 
2, 4—High Court Appellate Side Rules, 1960. 
Rule 95—Section 3 of Bom. Act XXI of 1956 
whether ultra vires—Whether Swaminarayan 
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BOMBAY HINDU PLACES OF PUBLIC 
WORSHIP (ENTRY-AUTHORISATION) 
ACT, S. 1.—(Contd.) 


sect a religion distinct and separate from 
Hindu religion—Whether temples of such 
sect within ambit of s. 2 of Act—Court or 
its office, mistake of—Party cannot suffer for 
its mistake—Hindus and broad features of 
Hindu religion. ae 

Section 3 of the Bombay Hindu Places of 
Publio Worship (Entry-Authorisation) Act, 
1956, is not ultra vires. 

The Swaminarayan Sampradaya (sect) is 
not a religion distinct and separate from the 
Hindu religion, and the temples belonging to 
the said sect come within the ambit of s. 2 
of the Bombay Hindu Places of Public Wor- 
ship (Entry-Authorisation) Act, 1956. 

It is an elementary rule of justice.that no 
party should suffer for the mistake.of the 
Court or its office. e 
‘YAGNAPURUSHDASJI v. MULDAS. 

69 Bom, L.R. (S.C.) 1. 


————8S. 3. See BOMBAY HINDU PLACES oF 
PusLIC WorSHIP (ENTRY-AUTHORISATION) 
Act, 1956, S. 2. 69 Bom. L.R. (S.C.) 1. 


BOMBAY LAND REVENUE CODE (Bom. 
V of 1879), S$. X1). See BOMBAY LAND 
REVENUE CODE, S. 203. 69 Bom. L.R. 579. 


———8. 203—Civil Procedure Code (Act 
V of 1908), Sec. 54—Bombay General Clauses 
Act (Bom. I of 1904), Sec. 3(11)—General 
Clauses Act (X of 1897), Sec. 3(11)—Deci- 
sion or order made by Collector effecting 
partition of agricultural lands under s. 54, 
Civil Procedure Code—Whether such decision 
or order appealable under s. 203 and revi- 
sable under s. 211 of Bombay Land Revenue 
Code—“Employed” in s. 3(1) of Bombay 
Land Revenue Code, connotation gf. 

A decision or order made by the,Collector 
under s. 54 of the Civil Procedure Code, 1908, 
for effecting a partition of revenue paying 
lands in execution of a decree p by a 
Civil Court is subject to an appeal to the 
Commissioner under s. 203 of the Bombay 
Land Revenue Code, 1879, and is also revi- 
sable under s. 211 of the Bombay Land Reve- 
nue Code. ni 

The word “employed” in the definition of 
revenue officer in s. 3(7) of the Bombay Land 
Revenue Code, 1879, has reference to the 
purpose of employment of the officer con- 
cerned or the normal work for which he is 
employed, and not to the particular work 
which he may have to do at a particular time 
in the course of his official duties. The Col- 
lector is a revenue officer, because he is ap- 
pointed under the provisions of the Bombay 
Land Revenue Code and because the purpose 
of his employment and the normal work for 
which he is employed is to Jook after the 
revenue administration of a district. Decisions 
and orders passed by him are, therefore, ap- 
péalable under s. 203 of the Code even when 
they are not passed in the course of revenue 
administration. - 

PAYGONDA SURGONDA v. JINGONDA. 
p$ 69 Bom, L.R. 579. 


1967.] 


BOMBAY LAND REVENUE CODE S. 211. 
See BOMBAY LAND REVENUE Cook, 1879, S$, 


203. 
69 Bom. L.R. 579. 


BOMBAY MINISTERS’ SALARIES AND 
EA WANCES ACT, (Bom. XLVIII of 
The Bombay Ministers’ Salaries and Al- 
lowances Act, 1956, adapted by virtue of 
the Bombay Reorganisation Act, 1960, is a 
law made by the Legislature of the State of 
Maharashtra within the meaning of art. 
191(J)(a) of the Constitution. 
SHRIRAM HARIBHAU y. MADHUSUDAN. z 
69 Bom. L.R. 871. 


BOMBAY MOTOR VEHICLES RULES, 
RULE 129. 

Rule 129 of the Bombay Motor Vehicles 
Rules, 1959, applies to auto-rickshaws. 
SUNMITRA AUTO v. DIRECTOR OF TRANSPORT. 

e 69 Bom. L.R. 247. 


~R, 2211). 

Rule 221(/) of the Bombay Motor Vehicles 
Rules, 1959, requires substantial compliance 
and not compliance which is literally in ac~ 
cord with rule 226(8). Therefore, if the 
driving mechanism of the distance recording 
gears of meters are affixed to any other por- 
tion of the auto-rickshaw because of impos- 
sibility of affixing them at the prescribed 

lace, the owner or driver will be held to 

ve substantially complied with the rule and 

will incur no penalty. 
SUNMITRA AUTO v. DIRECTOR OF TRANSPORT. 
69 Bom. L.R. 247. 


—————_R. 226(8). See BOMBAY MOTOR 
VEHICLES RuLes, R. 221(/). 
69 Bom. L.R. 247. 


————R, 229. 

The requirement as to light contained in 
rule 229 of the Bombay Motor Vehicles Rules, 
1959, isnot a requirement of a meter. The 
requirement prescribed is that of a cab. A 
cab fitted with a meter must have a light. 
SUMMITRA AUTO y, DIRECTOR OF TRANSPORT. 

69 Bom. L.R. 247. 


BOMBAY POLICE ACT (Bom. XXII of 
1951), S. 96—Criminal Procedure Code (Act 
V of 1898), Sec. 167—Whéther Presidency 
Magistrate under s. 96 of Bombay Police Act 
can grant remand into police custody for un- 
limited period—Police officers whether can ob- 
tain remands from magistrate of their choice. 

Under s. 96 of the Bombay Police Act, 
1951, a Presidency Magistrate is entitled not 
only to remand into police custody for more 
than fifteen days a person who would be 
eventually -tried by him, but also a person 
who may not be tried by him but in 
respect of whom police investigation is still 
pending in Greater Bombay. 

The application of s. 96 of the Bombay 
Police Act, 1951, cannot be limited to the 
accused mentioned in the second part of 
ie oe -of the Criminal Procedure Code, 


Merely because the Bombay Police Act, 
1951, provides a method by which it is pos- 
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sible to extend the period of police remand, 
it is not open to the Pole officers to produce 
the accused before the Presidency Magistrate 
and obtain remands into police custody 
which normally they would not have been 
able to obtain under s. 167 of the Criminal 
Procedure Code, 1898. The practice of ob- 
taining remands from any Magistrate of the 
choice of the police is objectionable. There 
are, however, cases where it might be incon- 
venient to produce the accused before the 
Magistrate who has jurisdiction in the case 
on the date fixed for production in view of 
the difficulties of distance, transport and the 
like, but otherwise, the police ought to 
produce the accused before the Magistrate 
who has jurisdiction to try the case. 

Investigating officers cannot be permitted 
to tell Judicial Magistrates that the produc- 
tion of the accused before them, that is, the 
very accused whom the Magistrate will have 
to try in the case, will complicate the success 
in investigation. 
YESHWANT BAPUJI y. THE STATE. 

69 Bom. L.R. 859. 


BOMBAY PROHIBITION ACT (Bom. XXV 
of 1949), S. 104. See BOMBAY PROHIBITION 


ACT, S. 118. 
69 Bom. L.R, 636. 


———-S. 118—Criminal Procedure Code 
(Act V of 1898), Secs, 190, 345—Whether pri- 
vate person can file complaint in respect of 
opens under Bombay Prohibition Act—Ma- 
gistrate whether before issuing process to ac- 
cused must consider an possi e defence. 

Section 190(7) (a) of the Criminal Proce- 
dure Code, 1898, read with s. 118 of the 
Bombay Prohibition Act, 1949, permits a 
private person to file a private complaint 
with respect to any offence committed under 
the Bombay Prohibition Act, 1949. Section 
104 of the Bombay Prohibition Act, 1949, 
does not by implication bar a private com- 
plaint being filed in respect of an offence 
committed under the Act. 

Before issuing a process to the accused the 
magistrate has to act on the material before 
him at that time to see whether the complain- 
ant makes out a prima facie case, without 
considering any possible defence. At that 
time the accused is not entitled to be heard 
for showing that the complaint does not 
show any prima facie case. That opportunity 
would be afforded to him after a process is 
issued to him and he appears in pursuance 
of that process. 

In a proper case where on the face of the 
complaint by mere reading of it no offence 
seems to have been committed by the accused, 
the High Court has got inherent jurisdiction 
to as such proceedings at the initial stage 
itself. 

B. C KHATRI v. PESHURAM. 
69 Bom. L.R. 636. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), 8.19—Bombay Public Trusts 
Rules, 1951. Rule 7—Provincial Small Cause 
Courts Act (IX of 1887), Sec. 17—Civil Pro- 
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cedure Code (Act V of 1908), O. l, r. 8&— 
Procedure applicable to inquiries under s, 19 
of Bombay Public Trusts Act, what is—Whe- 
ther Asst. C. Commr., Dept. C. Commr. or 
C. Commr. Court for purposes of Act—Ambit 
of power under s. 70A—Charity Commr. 
whether can call for record to ascertain its 
correctness—Public notice whether necessary 
when application under protest made under 
s. 19, 

For finding out the procedure applicable to 
inquiries under s. 19 of the Bombay Public 
Trusts Act, 1950, the Bombay Public Trusts 
Rules, 1951, have to be looked to and not 
s. 76 of the Act. Therefore, in an inquiry 
under s. 19 of the Act in relation to disputed 

roperty situated outside the Greater Bom- 
Pay Region, the procedure to be followed 
would be the procedure prescribed under rule 
7 of the Rules i.e., as far as possible, the pro- 
cedure prescribed in the Civil Procedure 
Code, 1908, by virtue of s. 17 of the Provin- 
cial Small Cause Courts Act, 1887. 

The applicant applied under protest under 
s. 19 of the Bombay Public Trusts Act, 1950, 
seeking a decision from the Assistant Charity 
Commissioner that a temple with deities in- - 
stalled therein which was the subject matter » 
of the application and which was situated 
outside the Greater Bombay Region was his 
private property and was not the property 
of the trust. The only evidence on which the 
inquiry was held was the statements of the 


applicant and his nephews. The Assistant , 
Charity Commissioner made an order that | 
there was no public trust and it was not ° 


necessary to register the property as such. 


The appellants who claimed to be devotees ; 


of the deities applied to the Charity Commis- 
sioner praying that he should invoke the. 
provisions of s. 70A of the Act and reopen .- 
the inquiry under s. 19 of the Act, They; 


contended that in the inquiry held by the- 


Assistant Charity Commissioner they were. 
not heard and they had no notice of the 
proceedings, that the order made by him was. 
an ex parte order and that, therefore, there 
was grave irregularity in the proceedings , 
and the order should be set aside and the: 
inquiry should be reopened. The Charity: 
Commissioner held that as there was no mis-, 
carriage of justice or material irregularity. he! 
had no power under s. 70A of the Act to! 
reopen the inquiry: i 

Held, that in an application of this nature, 
the members of the public belonging to the: 
Hindu community who claimed a right of | 
worship in the temple were necessary parties’ 
to the application, 

that the applicant not having taken steps ' 
to join them as opponents in the application 
by invoking the procedure analogous to that 
provided in O. I, r. 8, of the Civil Procedure 
Code, the enquiry conducted by the Assistant 


Charity Commissioner was an enquiry be-:. 


hind the back of the appellants and the 
members of the community to which they 
belonged and that it led to a miscarriage of 
yee or suffered from a grave irregularity, 
an 
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BOMBAY PUBLIC TRUSTS ACT, S. 19— 
(Contd.) 


that, therefore, the Charity Commis- 
sioner could have invoked his powers under 
$. 70-A of the Act, 

The Assistant Charity Commissioner or the 
Deputy Charity Commissioner or the Charity 
Commissioner are authorities constituted 
under the Bombay Public Trusts Act, 1950, 
and have to perform functions of a quasi- 
judicial nature, but they are not Courts for 
the purpose of the Act. 

Determination by the Charity Commissioner 
of any question whether or not a trust exists 
and whether such trust is a public trust or 
whether a particular property is the property 
of such trust, is a judicial or quasi-judicial 
function. Therefore, in determining such a 
question all the parties who are or are likely 
to be arrayed against each other should be 
heard. 

Section 70A of the Act does not r&trict 
the power of the Charity Commissioner to 
call for and examine the record only when 
there has been material irregularity or il- 
legality in the previous proceedings. He can 
call for the record and examine it to ascer- 
tain its correctness. He may either reverse 
or modify or confirm the earlier findings or 
order and he can even direct additional evi- 
dence to be taken for ascertaining whether 
certain property is the property of the trust 
or not. 

The Bombay Public Trusts Act, 1950 or 
the Rules made thereunder do not contain 
specific provisions for the issue of a public 
notice when a person makes an application 
under protest and seeks a decision from the 
Assistant Charity Commissioner that the 
property which is the subject matter of the 
application is his private property and is not 
the property of the trust. 

VITHOBA BABAJE v. BALKRISHNA. 
69 Bom. LR. 31. 


——_—-S. 19fiv). See BomBay PUBLIC 
Trusts Act, 1950, S. 50. 
69 Bom. L.R, 472. 


~S, 50—Civil Procedure Code (Act V 
of 1908), Sec. 92—Civil Procedure Code (XIV 
of 1882), Sec. 539—Whether trustee can sue 
to recover trust property without sanction of 
Charity Commissionér—De facto trustee whe- 
ther can sue for possession of trust property— 
Person declared trustee under s, 19(iv) but 
out of possession of trust property whether 
can sue for possession of such property. 

Section 50 of the Bombay Public Trusts 
Act, 1950, is not restrictive but cumulative 
in its effect. It only enables persons having 
an interest to sue and does not prohibit any 
suits being filed by trustees or public trusts. 
The trustee who is in the position of a legal 
owner of property can sue to recover the 
‘property from persons who are without any 
right, title or interest in themselves, without 
obtaining any previous sanction of the Cha- 
rity Commissioner. 

A de facto trustee can sue for possession 
of the trust properties from persons who 
have no right, title or interest therein. 


| 
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BOMBAY PUBLIC TRUSTS ACT, 
(Contd.) 


Where a person has been declared as a | 


trustee under s. 19(iv) of the Bombay Public 
Trusts Act, 1950, the trust properties vest in 
him though he may be temporarily out of 
ssession and he would be entitled to sue 
or possession of the said properties. 
RAJGOPAL RAGHUNATHDAS vy, RAMCHANDRA. 
69 Bom. L.R, 472. 


——S. 76. See BomMBAY PuBLIC TRUSTS | 
69 Bom. LR. 31. : 


Act; 1950, S. 19. 


———8. 76. See BomBay Rustic TRUSTS 


Act, 1950, S. 19, 
69 Bom. L.R. 31. 


—— S._ 86(3), object of. 

. The object of a saving clause such as in 
s. 86(3) of the Bombay Public Trusts Act, 
_ 1950, is to save what has been previous! 
done under the statute repealed; The result 
of such a clause is that the pre-existing law 
continues to govern the thing done before a 
particular date from which the repeal of 
such a pre-existing law takes effect. ` 
HASAN NURANI v. S. M. ISMAIL. ; 

: : 69 Bom. LR. (S.C.} 133. 


BOMBAY PUBLIC TRUSTS RULES, -1951, 
-R.7. See BOMBAY RUBLIC Trusts Act, 1950. 
S. 19. 69 Bom. LR. 31. 


BOMBAY RELIEF UNDERTAKINGS (SPE- 
CIAL PROVISIONS) ACT (Bom. XCVI of 
1958), 8s. 3, 4—Bombay Industrial Relations 
Act (Bom. XI of 1947), Secs. 42, 46, 116— 
C.P. and Berar Industrial Disputes Settlement 
-Act (XXUI of 1947), Secs. 31, 32—Notifica- 
tion declaring industrial undertaking a: relief 


undertaking—Subsequent notifications merely , 


‘renewing periods during which undertaking to 
be treated as relief undertaking—Agreement 
becoming applicable to undertaking after date 
of notification declaring undertaking a relief 


‘undertaking—Whether Government can sus- - 


pend such agreement. 
Once a declaration is made under s. 3(/) 


of the Bombay Relief Undertakings (Special ' 


Provisions) Act, 1958. the undertaking be- 


comes a relief undertaking and is entitled to - 
enjoy the benefit that may accrue to it as a. 


Tesult of action taken by the State Govern- 


GENERAL INDEX. 


S. 50— | 


ment in exercise of its powers under s. 4 of ` 


the Act. Subsequent notifications which 


merely renew the periods during which the ; 


undertaking is to be treated as a relief under- 


taking, do not give a fresh cause of action ; 


to the Government so as to relieve it of the 


inhibition placed on its powers of suspend- - 


ing the agreements, awards, settlements .or 


standing orders which may have become ap- : 


plicable to the prendre after the date af 
the notification issued under s. 3(/) .of the 
-Act; in other words, after. the State Govern- 


ment took a decision and issued notification . 
-declaring the industrial undertaking to be a, 


relief undertaking for the first time. 


The point of time referred to in s. 4(7) | 


(a) i} of the Bombay Relief Undertaking 
_(Special-Provisions) Act, 1958, is the date of 
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BOMBAY RELIEF UNDERTAKINGS 
pres PROVISIONS) ACT, Ss. 3, 4— 
ontd. 


acquisition or taking over of the undertaking 
or payment or guarantee of financial assist- 
ance which may be provided to it by or with 
the approval of the State Government, and 
this must necessarily refer to the first time 
when such loan, guarantee or assistance was 
given or approved of by the State Govern- 
ment. 
RASHTRIYA MILL MAZDOOR SANOH v, STATE. 
69 Bom. L.R, 140. 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (Bom. 
LVU of 1947), S. 12—Tenant tendering rent 
before institution of suit in case covered by 
s. 12(3) (a)—Whether tenant can claim pro- 
tection from eviction under s. 12(1). 

In a case falling under s. 12(3) (a) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, (as it stood before 
its amendment by Maharashtra Act No. XIV 
of 1963), the tenant cannot claim protection 
from eviction by showing his readiness and 
willingness to pay the rent before the in- 
stitution of the suit. 


‘| -MANORAMA v. DHANLAXMI. 


69 Bom. L.R. (S.C.) 138. 


———S. 15—Transfer of Property Act (IV 
of 1882}, Secs. 105, 108—Assignee of lessee 
whether protected under Bom. Act LVI of 
1947, 

A person seeking to claim protection 
‘afforded by the provisions contained in'the 
notification issued by the State Government 
under-the proviso to s. 15(/) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, must establish that his trans- 
feror was a “lessee” of the premises trans- 
ferred br assigned. In other words, the only 
persons who are entitled to transfer or assign 
the interest in the premises must satisfy the 
character of a “lessee” as defined in s. 105 of 
the Transfer of Property Act, 1882, namely, 
the transferee of an ‘interest in immovable 
property. The assignee of a lessee cannot be 


‘termed as “lessee” as defined by the Transfer 


of Property Act. 

Section 15(2) of the Bombay Rents. Hotel 
and Lodging Houses Rates Control Act, 
1947, validates the sub-letting. transfer and 
‘assignment by tenants and not further sub- 
letting or further derivative transfer or 
‘assigiment by such sub-lessees, transferees 
or assignees. The protection conferred by 
the Ordinance referred to in the section can 
be availed of by only those persons who can 
be described as sub-lessees, assignees or 
transferees from the contractual tenant. 
iN. M. NAYAK v. CHHOTALAL. 

` 69 Bom. L.R, 551. 


——S. 28—Word recovery in s. 28(1) 
whether governs word “possession” ——Suit 
merely relating to possession of premises whe- 
ther’ within ambit of s. 28—Transfer of 
.Praperty. Act (IV of- 1882), Sec. 108—W he- 
ther. covenant for quiet enjoyment an obli- 
gation of licensor—Supreme Court obiter, 
binding effect: of—Bombay Court-fees Act 
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BOMBAY RENTS, HOTEL AND LODGING 
leona RATES CONTROL ACT, 8. 28— 
ontd, 


(Bom. XXXVI of 1959), Sec. 6(iv) (d); 
Sch. I item 7; Sch. I Item 23(f). 

To give exclusive jurisdiction to the Courts 
mentioned in s. 28 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, one of the conditions is that the suit 
or p ing must relate either to the re- 
covery of rent or to the recovery of posses- 
sion of premises to which any of the provi- 
sions of Part II of the Act apply. It is not 
a sufficient compliance with this condition 
that the suit relates merely to possession of 
such premises. To comply with the condi- 
tion it must relate to recovery of possession 
of the premises. 

The word recovery in s. 28(/) of the Act 
governs both the words “rent” and “posses- 
sion,” which follow it. 

Where the principal anon involved in 
a suit filed in the City Civil Court, Bombay, 
was whether on account of some conduct on 
the part of the landlord the business of his 
tenant the plaintiff was materjally affected 
and in deciding it it was necessary to decide 
incidentally whether the plaintiff was a 
tenant, the City Civil Court thereby did not 
lose its jurisdiction to try the suit. 

The covenant for quit enjoyment re- 
ferred to in s. 108 of the Transfer of Pro- 
perty Act, 1882, is an obligation of the 
lessor and it cannot be extended to govern 
the obligations of a licensor, 

If the Supreme Court has considered and 
decided a point, the observations on that 
point will bind this Court even if the point 
did not directly arise for decision. The point 
should, however, have been considered, 
whether or not it was necessary to consider 
it for deciding the particular dispute, in order 
that it may become a precedent. 

BISHAN v. MAHARASHTRA WATCH & 
GRAMOPHONE Co. 69 Bom. L.R. 229. 


———-S. 50—Ap 
or orders passed 
tion of Act—Whether such appeals governed 
by provisions of Act. 

The exception to the first proviso to s. 50 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, excepts from 
the proviso only execution proceedings and 
appeals, arising out of decrees or orders, 
passed before the coming into operation of 
the Act on February 13, 1948, and no others. 
Decrees which had already been passed be- 
fore the Act had come into operation are 
not affected by the proviso and the proviso 
also excludes those appeals arising out of 
decrees or orders passed before the coming 
into operation of the Act. All subsequent 
proceedings, including appeals, are within 
the scope of the provisions of the Act. 
UMEDMAL Devsi v. N. K. CHOPDA & Co, 

69 Bom. L.R, 153. 


———S8, 50—Appeals pending on date on 
which Parts H & Hl of Act applied to pre- 


s arising out of decrees 


„mises subject matter of proceedings—Whether 


Act applicable to such appeals, 
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efore coming into opera-' 
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BOMBAY RENTS, HOTEL AND LODGING ` 
OaS RATES CONTROL ACT, S. 50— 
onta., 


The Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, does not 
apply, to appeals pending on the date on 
which the provisions of Parts I and III of 
the Act were applied to the premises which 
were the subject matter of the proceedings. 
RUPCHAND MANDAS v, HEERA. ~~~ 


69 Bom. L.R. 587. 


BOMBAY SALES TAX ACT (Bom. V of 
1946), S. 23—limitation. 

The provisions in s. 5 of the Limitation 
Act, 1963, are applicable to an application 
for reference made under s. 23 of the Bom- 
bay Sales Tax Act, 1946, 

VASANJI GHELA v. STATE. 
69 Bom.. L.R, 598. 


BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom. LXXIX of 048), 
S. 2—Chartered Accountants Act (XXXVII 
of 1949}—Companies Act (1 of 1956), 
Secs. 226, 227, 233—Income-tax Act 
(XLIII of 1961), Sec. 288—Bombay Sales-tax 
Act (Bom, LI of 1959), Sec. 71—Chartered 
Accountants office whether a commercial 
establishment within s. 2(4) of B. S. & E. 
Act, 1948—Articled clerks engaged for train- 
ing giving co-operation to chartered account- 
ants in checking receipts and payments—Es- 
tablishment not run as a commercial concern 
and no capital invested. 

The applicants who were qualified charter- 
ed accountants carried on their profession 
in an office with the help of articled clerks 
and an ordinary salaried clerk. The articled 
clerks were not salaried. They were under- 
going training with the applicants in order 
to gain practical knowledge and for that 
purpose they had to check the arithmetical 
accuracy of receipts and payments and had 
then to submit their report to the applicants. 
In their report they had to draw attention 
to any mistakes found when checking the 
recei or payments. The applicants had 
not invested any capital to practise as char- 
tered accountants and they were not running 
their establishment as a commercial con- 
cern. On the question whether the Bombay 
Shops and Establishments Act, 1948, was 
applicable to the applicants’ establishment :— 

Held, that the applicants’ establishment 
was not covered by the definition of com- 
mercial establishment contained in s. 2(4) 
of the Act, and 

that, therefore, they were not required to 
apply for a registration certificate under s. 7 
of the Act, a 

Per Palekar J. “We should likelito guard 
ourselves against saying that in no: conceiv- 
able circumstances could the profession of 
a chartered accountant be organised on a 
commercial basis, that is to |#ay, as a 
commercial venture wherein capital is laid 
out and a risk run of profit or loss, as sug- 
gested by Lord Campbell in the course of 
arguments in McKay v. Rutherford,’ 6 
Moore P.C. 413, at p. 425. 

N. E. MERCHANT v. BOMBAY MUNICIPAL 
CORPN. 69 Bom. L.R. 758. 
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` BOMBAY SHOPS AND ESTABLISHMENTS 
ACT, S. 60—Municipal Committee author- 
ised to give sanction under s. 60—Committee 
by passing resolution giving authority to Shop 
Inspector to file complaint and take action for 
offences under ct--Whether resolution 
amounts to previous sanction within s, 60. 

Where a municipal committee authorised 
to give sanction required by s. 60 of the 
Bombay Shops and Establishments Act, 
1948, by a resolution purports only to give 
authority to the Shop Inspector to file a 
complaint and to take action for offences 
committed under the Act, such a resolution 
will not amount to a previous sanction of 
the local authority within the meaning of 
s. 60(1) of the Act. 

The uirements of a previous sanction 
under s. 60 of the Act will necessarily imply 
the consideration of each case on its merits 
by the sanctioning authority and an appli- 
cation of its mind which should ordinarily 
be apparent from the order of sanction 

e 


UNICIPAL COMMITTEE, SAONER v. N. D. 
RATHI. 
69 Bom. L.R, 214. 


BOMBAY STAMP ACT (Bom. LX of 1958), 
S, 2(t)—Indian Trusts Act (II of 1882), Secs. 
5, 6—Disposition’, meaning of word in s. 2(t) 
of Stamp Act—Alleged irrevocable trust of 
immovable property purchased by settlor, his 
wife and daughters—Income from property 
recovered by them as trustees of meper pe- 
rlodically payable to themselves and daughters’ 
children—Annuity payable to unborn 
daughters’ children on death of settlor and 
wife—Sale of property and distribution of 
proceeds among children of daughters in cer- 
tain comtingency—Whether document settle- 
‘ment within s. 2(t) or simple trust. 

A person, his wife and their daughters 
executed a document intituled “Declaration 
of Trust” in respect of certain property pur- 
chased by them. The preamble of the docu- 
ment recited that the property was purchased 
by them with the express desire of declaring 
a trust thereof. Under the provisions of this 
alleged trust they as trustees were 
authority to recover rents of the property, 
out of which certain amounts were payable 
to these trustees annually and certain 
amounts monthly to the children of the 
daughters. It was further provided that after 


the death of the husband and wife annuities: 
were to be paid to the unborn children of. 


the daughters and in a certain contingency 
for sale of the property and distribution of 
the sale proceeds among the children of the 
two daughters. The trust was declared to be 
irrevocable. On the question whether the 
document fell within the definition of the 
word settlement under s. 2(t) of the Bom- 
bay Stamp Act, 1958, and was therefore 
xhargeable with stamp duty under art. 
55-A(II) of Schedule I of the Act or was 
a simple trust falling under art. 61 of the 
‘Schedule: 

Held, that the document was a deed of 
settlement as defined in s. 2(t) of the Act 
and was chargeable under art. 55-A(II). 

The requirements of s. 2(t) of the Bom- 
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given - 
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BOMBAY STAMP ACT, 8, 2—(Contd.) 


bay Stamp Act, 1958, are fulfilled if there 
is a disposition of movable or immovable 
property and it is for the purpose of distri- 
buting property of the settlor in any shape 
or form. 

Disposition is a word of much wider con- 
notation than transfer, When a man creates 
a trust, he disposes of his property though 
he is not transferring it. 

Suppor. OF STAMPS v. GOVIND. 
69 Bom. L.R. 320. 


. I, art. 55-A(l/), See BOMBAY 
1958, S. 2(t). 
69 Bom. L.R. 320. 


————Art. 61. Sec BOMBAY STAMP ACT, 
1958, S. 2(r). 69 Bom. L.R. 320. 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS ACT (Bom. LXVII of 1948), 
S. 338- Right of certificated landlord to apply 
for possession of land under s. 33B—W hether 
such right can be exercised after his death by 
his successor in interest. 

The right of a certificated landlord to 
apply under s. 33B of the Bombay Tenancy 
and’ Agricultural Lands Act, 1948, for P 
session of land from an excluded tenant does 
not lapse on his death and can be exercised, 
within the specified time, by his successor 
in interest. 

PARVATIBAI RAMCHANDRA v. MAHADU. 
69 Bom. L.R. 383. 


~S. 33B—Land held by the owner or 
tenant as mortgagee in possession—W hether 
such land to be taken into account for pur- 
poses of equalisation under s. 33B(5)(b)— 
‘Any person” in s. 88C whether includes mort- 
gagee in possession. 

Under the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, land held by the 
owner or the tenant as a mortgagee in pos- 
session cannot be taken into account in de- 
termining the total area in personal cultiva- 
tion for the purpose of equalization under 
s. 33B(5}(b) of the Act. 

Under s. 88C of the Bombay Tenancy and 
Agricultural Lands Act, 1948, the person 
described is the owner of the property, and 
not a mortgagee in possession. 
PANDHARINATH v. RAMJAN, 

69 Bom. L.R. 574. 


~—————S. 43C—Bombay Terancy and Agri- 
cultural Lands (Amendment) Act (Bom. 
XXXIII of 1952)—Bombay Tenancy and Ag- 
ricultural Lands (Amendment) Act (Bom. XIII 
of 1956)—Right of tenant of lands excluded 
by Amending Act of 1952 revived by proviso 
to s. 43C added by Amending Act of 1956— 
Notification under s. 88(1) (b) also added by 
Amending Act of 1956 issued respecting such 
lands on date of coming into force of Amend- 
ing Act of 1956—Whether protection given 
by Act taken away. 

The right of a tenant of lands which were 
excluded from the Bombay Tenancy and 
Agricultural Lands Act, 1948, by Bom. Act 
XXXII of 1952, but which was revived by 


STAMP ACT, 
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BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS ACT, S. 43C—(Contd.) 


the proviso to s. 43C of the Act, can be 
affected by a notification under s., 88(/) (5) 
of the Act which was issued on the same 
date on which Bom. Act XIII of 1956 [which 
added ss. 43C and 88(/)(&)] came into 
force. Therefore, once action is taken under 
s. 88(/)(b) the protection given by the Act 
is taken away. 
NARAYAN GOPAL yv. SHANKAR SITARAM. 

69 Bom. L.R, 699. 


———-8. 70(b}—Whether Mamlatdar can 
decide dispute between two persons claiming 
to be owners of tenancy rights—Mamlatdar 
whether has jurisdiction to decide that party 
to litigation not a tenant. 

The question contemplated in s. 70(b) of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948. is not limited to an issue between 
the landlord and the tenant but covers the 
case where a person claims that he is a co- 
tenant along with another tenant. Therefore, 
whenever the issue is raised in any suit whe- 
ther a person is a tenant, by whomsoever it 
is raised, the issue will have to be decided 
by the Mamlatdar. 

In a litigation between two parties both 
claiming to be tenants the Mamlatdar under 
s. 70(b) of the Bombay Tenancy and Agri- 
cultural Lands Act. 1948, has jurisdiction to 
decide that one of the parties is not a tenant. 
RAJARAM TOTARAM v. MAHIPAT MAHADU. 

69 Bom. L.R. (F.B.) 282. 


———S. 88. See Bompay TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 43-C. 
69 Bom, L.R. 699. 


————-Ss. 88A-88D. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 43-C. 
69 Bom, L.R. 699. 


———S. 88C. See BompBay TENANCY 
AND AGRICULTURAL LANDS Act, 1948, S. 33-B 
- 69 Bom. L.R. 574. 


BOMBAY TENANCY AND AGRICULTU- 


RAL LANDS (VIDARBHA REGION) ACT, ` 


(XCIX of 1958) $. 2(13), See BomBay TE- 
NANCY AND AGRICULTURAL LANDS (VIDAR- 
BHA REGION) Acr, 1958, S. 4. 

69 Bom. LR. 64. 


————S. 2(17). See BOMBAY TENANCY AND 


AGRICULTURAL LANDS (VIDARBHA REGION): 
69 Bom. L.R. 64.. 


Act, 1958, S. 4, 


S, 4—Determination of family hold- 
„ing with particular landholder—Whether land 
unfit for cultivation to be excluded in arriving 
at area of such family holding. 

Under the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Région) Act, 1958, 
for the purposes of finding out a family 
holding with a particular landholder, the 
land which is fit for cultivation has alone to 
be taken into consideration and an unfit land 
like rocky Jand not fit for cultivation, has to 
be excluded. 

SAKHARAM TRIMBAK y. ANANDA, 
69 Bom. L.R. 64. 
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BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. HI of 1959) S. 4(2)—Action under 
s. 4(2) whether can be taken without con- 
sulting Panchayat—Power exercised by dele- 
gate of State Government under s. 4(2) 
whether justiciable. 

When any action is proposed to be taken 
under s. 4(2) of the Bombay Village Pan- 
chayats Act, 1958, the members who con- 
stitute the Panchayat and are affected by 
the action have a right to be consulted, Con- 
og the Panchayat does not mean consult- 

office bearers or any selected represen- 
tative, but the Panchayat as a whole com- 
prising of totality of its membership. If that 
is not done, then action taken under s. 4(2) 
of the Act is liable to be struck down as 
an exercise of power without due compli- 
ance with the requirement of the section it- 
self..The Panchayat concerned which ought 
to be consulted is the Panchayat as consti- 
tuted on the date the decision is required 
to be taken by the State Government. 

The mere statement in the notification 
issued under s. 4(2) of the Act that the 
power is exercised after consultation with 
the Panchayat concerned, will be no answer 
to the charge that the requirement of the 
section is not complied with when there is 
a specific averment that no such consulta- 
tion had taken place, 

The power exercised by the Commissioner 
under s. 4(2) of the Act which has been 
delegated to him by the State Government, 
is not an exercise of an administrative 
power and is, therefore, justiciable. 
VILLAGE PANCHAYAT, DHARNA vy. 


MISSIONER. 
69 Bom, L.R. 485. 


ComM- 


— 8. 13(3). = BOMBAY VILLAGE PAN- 
CHAYATS ACT, 1959, S. 15. 
69 Bom. L.R. 300. 


———S. 15—Civil Procedure Code (Act V 
of 1908), O. XXX, r. 2—Election of member 
of Panchayat whether can be challenged un- 
der s. 15 on ground of disqualification be- 
cause of under agé—Whether injunction can 
be granted preventing such member from vot- 
ing during pendency of election petition 
against him. 

Under s. 15 of the Bombay Village Pan- 
chayats Act, 1958, the election of an elected 
member of a Panchayat is not open to chal- 
lenge on the ground that he was disqualified 
because he had not completed the age of 
twenty-one years, 

Under the Bombay Village Panchayats 
Act, 1958, an injunction cannot be granted 
preventing an elected member of a Pan- 
chayat from exercising his right of voting 
at a meeting of the Panchayat during the 
pendency of an election petition against him 
under s. 15 of the Act. 

JAGANNATH PUNDLIK v. SUKHDEO. 
69 Bom. L.R. 300. 


` 


ae) 16(2). See Boinay Vittade Pax- 


CHAYATS ACT, 1958, S. 15. 
‘69 Bom. L.R. 300. 


1967] 


BOMBAY VILLAGE PANCHAYATS ACT 
S. 28. See BOMBAY VILLAGE RANCHAYATS 


Act, 1959, S. 15. 
69 Bom. L.R. 300. 


———-S. 44(2). See BOMBAY VILLAGE PAN- 
CHAYATS ACT, 1959, S. 15. 
69 Bom. L.R. 300. 


————_CHAP. XM 

The activity required to be carried on by 
a Village Panchayat under Chapter XIII of 
the Bombay Village Panchayats Act, 1958, 
in respect of the establishment and functions 
of cattle pounds is not an “industry” with- 
in the meaning of the C.P. and Berar Indus- 
trial Disputes Settlement Act, 1947. 
GRAM PANCHAYAT, SAWARGAON v. JAMNA- 
PRASAD. 69 Bom. L.R. 801. 


BOROUGH MUNICIPALITIES (VALIDA- 
TION OF CERTAIN TAXES ON BUILD- 
INGS AND LANDS) ACT (Maharashtra HI 
of 1966), Ss. 3, 4, S—Bombay Municipal Bo- 
roughs Act (Bom. XVIII of 1925)—Constitu- 
tion of India, Art. 14—Imposition, levy and 
recovery of taxes on buildings and lands of 
mills and factories on basis of their floor 
area—Provisions relating to such imposition, 
levy and recovery whether discriminatory and 
violative of art. 14—Statutory provision 
“treating unequal objects or persons as equal 
and subjecting them to same liability whether 
discriminatory. 

The following provisions of the Borough 
Municipalities (Validation of certain Taxes 
on Buildings and Lands) Act, 1965, violate 
art. 14 of the Constitution of India and are 
invalid and inoperative: 

Section 3(6) of the Act in so far as it 
adds item (iii) to the Explanation to s. 75 
of the Bombay Municipal Boroughs Act, 
1925; Section 4(7) and 4(2) in so far as 


they refer to and validate the levy and col- ! 


lection of a house tax on the basis of a 
uniform rate on the floor area; and Section 


5 in so far as it authorises the recovery of 


such a tax. 


These provisions of the Borough Munici- + 


palities (Validation of certain Taxes on 
Buildings and Lands) Act, 1965, are sever- 
able from the rest of the Act and the in- 
validity of these provisions does not affect 
the validity of the remaining Act. 

A statutory provision may be struck down 
as discriminatory if it treats unequal objects 
or persons as if they were equal and sub- 
jects them to the same burden or liability. 
This principle has a number of qualifications. 
-In the first place, the differences between the 
-objects or persons which are treated in a 


uniform manner by a statutory provision ` 


may be irrelevant from the point of view 
of the object which was intended by the 
Legislature to be achieved by enacting the 
provision. If equal treatment of unequal ob- 
jects or persons is consistent with the object 


of the Legislature, the provision will not be ` 


held to_be discriminatory, unless the object 
of the Legislature is itself discriminatory. 


Secondly, most statutes are intended to apply _ 


to wide categories of persons or objects or 
‘situations, and it is not expected that the 
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BOROUGH MUNICIPALITIES (VALIDA- 
TION OF CERTAIN TAXES ON BUILD- 
INGS AND LANDS) ACT—(Contd.) 


Legislature shall make meticulous adjust- 
ments in order to establish equality between 
the various objects, persons or situations 
dealt with by the statute. A statutory pro- 
vision would be held to be discriminatory 
only where the equal treatment given by it 
to unequal subjects leads to patent discrimi- 
nation. Thirdly, the above consideration 
has relatively greater relevance in taxing 
statutes, for the taxing powers of the Legis- 
lature are understood to be wide and com- 
prehensive, A taxing statute, however, must 
conform to the requirement of equality be- 
fore the law guaranteed by the Constitution 
of. India and would be struck down if the 
equal treatment given by it to unequal ob- 
jects and persons leads to patent discrimi- 
nation. 

LOKMANYA BARSI MUNICIPAL 
COUNCIL. 69 Bom, L.R. 656. 


BYE-LAW AND STATUTORY RULES, 
distinguished. 

There is a distinction between these two 
types of subordinate legislation (bye-laws 
and statutory rules). Where an Act lays 
down the general policy of the Legislature 
and delegates to some authority the function 
of filling in the details of that policy, the 
regulations made by that authority are in 
the nature of statutory rules. Such power is 
usually granted by the Legislature to the 
Executive, but where the matter relates to 
the judicial procedure. the power is some- 
times given to the judiciary. On the other 
hand, where the Legislature provides for the 
constitution of a local authority or a statu- 
tory corporation, defines its purpose, and 
empowers it to make provisions for carry- 
ing into effect the purpose for which it was 
constituted, the regulations made by the 


Murs v. 


Jocal authority or statutory corporation are 


in the nature of bye-laws. 

A bye-law which is intra vies of the 
authority who made it cannot be held to be 
invalid on the ground of its repugnancy to 
the general law, if it merely forbids a per- 
son from doing what he is entitled to do at . 
common law. 


Sopuy KrLLY v. THE STATE. 
69 Bom. L.R. 186. 


CATTLE-POUNDS. See C.P. AND BERAR 
INDUSTRIAL DISPUTES SETTLEMENT ACT, 


1947, S. 41. 
69 Bom. L.R. 801. 


CENTRAL PROVINCES COURT OF 
WARDS ACT (XXIV of 1890), S. 2(a)—Per- 
son claiming interest in property of deceased 
Government ward—Property retained under 
superintendence of Court of Wards—Whether 
such person becomes Government ward. 

A person who claims interest in the pro- 
perty of a deceased Government ward as his 
heir and which property is retained under 
the superintendence of the Court of Wards 
under the Central Provinces Court of Wards 
Act, 1890, does not automatically become a 
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WARDS ACT, S. 2—(Contd.) 


Government ward within the meaning of 
s. 2(a) of the Act by the mere fact that the 
property continues to be managed by the 
Court of Wards. 
ANNAPURNABAL v, COURT OF WARDS. 

69 Bom. L.R. 490. 


C.P. AND BERAR INDUSTRIAL DIS- 
PUTES SETTLEMENT ACT (C.P. XXIII of 
1947), S. 41—Bombay Village Panchayats 
Act (Bom. HI of 1959), Chapter XHI—Cattle 
Trespass Act (I of 1871)—Keeper of cattle« 
pound appointed by Panchayat under Bom. 
Act HI of 1959-—Whether keeper employee 
employed in “industry” within Act XXIII of 
1947—Activity carried on by Panchayat in 
respect of cattle-pourtds whether an “indus- 
try”. 
The activity required to be carried on by 
a Village Panchayat under Chapter XIII of 
the Bombay Village Panchayats Act, 1958, in 
respect of the establishment and functions of 
cattle pounds is not an “industry” within the 
meaning of the C. P. and Berar Industrial 
Disputes Settlement Act, 1947. Therefore, the 
keeper of a cattle pound appointed by such 
a Panchayat is not an employee employed 
in an “industry” within the meaning of the 
latter Act and an application made by him 
against the Panchayat under s. 41 of the 
Act is not maintainable. 

If the services which are required to be 
carried out are essential activities of an 
authority, then it cannot be said that mere- 
ly because some advantage is undoubtedly 
reaped by such activity, it would satisfy the 
test of being an “industry”. The statutory 
duty cast on a public authority of maintain- 
ing and keeping cattle-pounds is a duty 
which is more intimately connected with the 
duty of the State to prevent nuisance and is 
a is of the activity relating to law and 
order, 


GRAM PANCHAYAT, SAWARGAON v. JAMNA- 
PRASAD, 
69 Bom, L.R. 801. 

———§. 16. See PAYMENT OF WAGES ACT, 
1936, S. 15. 

69 Bom. L.R. (F.B.) 833. 
———8. 41. See PAYMENT OF WAGES ACT, . 
1936, S. 15. 


69 Bom. L.R. (F.B.) 833. 


CERTIORARI, writ of—When such writ will 
T be granted—Constitution of India, Art. 
226, 

The issue of a writ of certiorari is pr 
a matter of sound discretion. The writ wi 
not be nted if there is such negligence 
or omission on the part of the applicant to 
assert his right as, taken in conjunction with 


the lapse of time and other circumstances, 
causes prejudice to the adverse party. The 
principle is to a great extent, though not iden- 


tical with, similar to the exercise of discre- 
tion in the Court of Chancery. The principle 
has been clearly stated in Lindsay Petroleum 
Company v. Hurd, (1874) L.R. 5 P.C. 221, 
at p. 239, as follows:— 
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CERTIORARI, writ of—(Contd.) 


“Now the doctrine of laches in Courts of 
Equity is not an arbitrary or a technical 
doctrine. Where it would be practically un- 
just to give a remedy, either because the 
party has, by his conduct, done that which 
might fairly be regarded as equivalent to a 
waiver of it, or where by his conduct and 
neglect he has, though perhaps not waiving 
that remedy, yet put the other party in a 
situation in which it would not be reason- 
able to place him if the remedy were after- 
wards to be asserted. in either of these cases, 
lapse of time and delay are most material. 
But in every case, if an argument against 
relief, which otherwise would be just, is 
founded upon mere delay, that delay of 
course not amounting to a bar by any statute 
of limitations, the validity of that defence 
must be tried upon principles substantially 
equitable. Two circumstances, always jm- 
portant in such cases, are. the length of the 
delay and the nature of the acts done dur- 
ing the interval, which might affect either 
party and cause a balance of justice or in- 
justice in taking the one course or the other, 
so far as relates to the remedy.” 

Moon MILLS v. M. R. MEBER. 
69 Bom, L.R, (S.C) 594. 


ree COMMISSIONER, 
‘ourt. 

The Assistant Charity Commissioner or 
the Deputy Charity Commissioner or the 
Charity Commissioner are authorities con- 
stituted under the Bombay Public Trusts Act, 
1950, and have to perform functions of a 
quasi-judicial nature, but they are not Courts 
for the purpose of the Act. 

Determination by the Charity Commis- 
sioner of any question whether or not a 
trust exists and whether such trust is a 
ublic trust or whether a particular property 
is the property of such trust, is a judicial or 
quasi-judicial function. Therefore, in deter- 
mining such a question all the parties who 
are or are likely to be arrayed against each 
other should be heard. 

VITHOBA BABAJI v. BALKRISHNA, 
69 Bom. L.R. 31. 


CHARTERED ACCOUNTANTS ACT 
(XXXVIII of 1949}—Chartered Accountant's 
office whether a commercial establishment 
within s. 2(4) of the Bombay Shops and Es- 
tablishments Act, 1948, 

The applicants who were qualified char- 
tered accountants carried on their profession 
in an office with the help of articled clerks 
and an ordinary salaried clerk. The articled 
clerks were not salaried, They were under- 
going training with the applicants in order 
to gain practical knowledge and for that 
purpose they had to check the arithmetical 
accuracy of receipts and payments and had 
then to submit their report to the applicants. 
In their report they had to draw attention 
to any mistakes found when checking the 
receipts or payments. The applicants had 
not invested any capital to practise as char- 
tered accountants and they were not running 
their establishment as a commercial concern. 


whether 
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CHARTERED ACCOUNTANTS ACT— 
(Contd.) 


On the question whether the Bombay Shops 
and Establishments Act, 1948, was applicable 
to the applicants’ establishment:— 

Held, that the applicants’ establishment 
was not covered by the definition of com- 
mercial establishment contained in s. 2(4) of 
the Act, and 

that, therefore, they were not required to 


apply for a registration certificate under s. 7 | 
o 


the Act. 

Per Palekar J. “We should like to guard 
ourselves against saying that in no conceiv- 
able circumstances could the profession of a 
chartered accountant be organised on a com- 
mercial basis, that is to say, as a commer- 
cial venture wherein capital is laid out and 
a risk run of profit or loss, as suggested by 
Lord Campbell in the course of arguments 


in McKay v. Rutherford, 6 Moore P.C. 413, l 


at p. 425.” 
N. E. MERCHANT v- 
CORPN. 


BOMBAY MUNICIPAL 
69 Bom. L.R. 758. 


CITY CIVIL COURT, jurisdiction of. See 
BOMBAY RENTS, HOTEL AND Lopcinc HOUSE 
Rates CONTROL Act, 1947, S. 28. 

69 Bom. L.R. 229. 


CITY OF NAGPUR CORPORATION ACT 
(C.P. II of 1950), S. 408. i 

An order passed under s. 408 of the City 
of Nagpur Corporation Act, 1948, is liable 
to be set aside on a writ petition if no rea- 
sonable person on a proper consideration of 
the materials before the State Government 
could form the opinion that the Corporation 
“is not competent to perform, or persistently 
makes default in the performance of the 
duties imposed on it by or under this Act 
or any other law for the time being in force 
or exceeds or abuses its powers”. Likewise, 
the order is liable to be set aside if it was 
passed in bad faith or if in a case which 
was not one of emergency, due opportunity 
to show cause was not given to the corpo- 
tation. In all such cases, the order is in ex- 
cess of the statutory power under s. 408 of 
the Act and is invalid. 


STATE v. BABULAL. 
69 Bom. L.R. (S.C.) 544. 


CIVIL PROCEDURE CODE (V of 1908), Ss. 
15 TO 20. See CIVIL PROCEDURE E, 1908, 


O. XXI, R. 103. 
69 Bom. L.R. (0.C-3J.) 172. 


——S, 47—Order on auction purchaser's 
application for possession of pro Whe- 
ther such order appealable as falling under 
s. 47—High Court—Revisional jurisdiction of, 
—Whether can be exercised to uphold tech- 
nical objections. i 

An order made in an application filed by 
the auction purchaser for recovery of posses- 
sion of property purchased by him cannot 
be regarded as an order under s. 47 of the 
Civil Procedure Code, 1908, and therefore 
is not appealable as such. 

Revisional jurisdiction of the High Court 
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is to be exercised for doing justice and not 
for upholding technical objections. 
KANJI KARSANDAS v. LALA ABU. 

69 Bom. LR. 502. 


——S. 47—Indian Evidence Act (I of 
1872), Sec. 41—Transfer of Property Act (Iv 


4 of 1872), Sec. 52—Decreé containing covenants 


running with land passed by consent-—-Decree 
whether executable agairtst purchasers of land. 
A decree containing covenants running 
with land and passed Éy consent and/or in 
invitum is not executable against third par- 
ties and/or purchasers of the land. 
ABDUL KARDAR v. MRS. JUDAH. 
69 Bom. L.R. 749. 


———-S. 54—Bombay Land Revenue Code 
(Bom. V of 1879), Secs. 203, 211. 

A decision or order made by the Collector 
under s. 54 of the Civil Procedure Code, 
1908, for effecting a partition of revenue 
paying lands in execution of a decree passed 

y a Civil Court is subject to an appeal to 
the Commissioner under s. 203 of the Bom- 
bay Land Revenue Code, 1879, and is also 
revisable under s. 211 of the Bombay Land 
Revenue Code, 

PAYGONDA SURGONDA v. JINGONDA, 
69 Bom. L.R. 579. 


————-S. 100—Saurashtra Rent Control Act 
(Sau. XXII of 1951), Sec. 28—Second 
appeal”, meaning of. 

A second appeal under s. 28 of the Sau- 
rashtra Rent Control Act, 1951, may be en- 
tertained by the High Court within the limits 
prescribed by s. 100 of the Civil Procedure 
Code, 1908, and it is not open to the parties 
to demand re-appraisal of the evidence by 
the High Court on the ground that the Dis- 
trict Court has erred in its view of the evi- 
dence. 

The expression “second appeal” in the 
Civil Procedure Code means an appeal to a 
High Court from the decision in a civil suit 
or proceeding of a first appellate Court sub- 
ordinate to the High Court. 

CHUNILAL VITHALDAS v, MOHANLAL MOTILAL. 
69 Bom. L.R. (S.C.) 26. 


———S. 144—-A pplicability of s. 144 when 
decree reversed by Court passing it—Whether 
reversal must be by superior Court—Sec- 
tion 144 whether mandatory--Party to suit 
unaware of date of hearing—Such unaware- 
ness when constitutes sufficient cause within 
O. IX, r. 13. 

Section 144 of the Civil Procedure Code, 
1908, provides for every case of a reversal 
or variation of a decree or an order includ- 
ing the reversal by a superior Court, by the 
same Court in the same proceedings or by a 
different Court in different proceedings. 

There is an obligation upon the Court to 
grant restitution in cases where s. 144 of the 
Civil Procedure Code, 1908, can be brought 
into operation and the Court cannot refuse 
to grant restitution. 

If a party to a suit is unaware of the date 
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of hearing and the unawareness is not due to 
any fault of his and he had taken all the 
precautions necessary in this respect for be- 
ing made aware of the date of hearing of 
suit then “being unaware” would be suffi- 
cient cause which would prevent a party from 
appearing in Court and he would be entitled 
to have an ex parte decree passed against 
him in the suit for non-appearance set aside 
under O. IX, r. 13 of the Civil Procedure 
Code, 1908. 
Devi RAMCHAND v, S. V. BASTIKAR. 

69 Bom. L.R. 121. 


- 144— 


‘———_—-§, 151—A pplication to set aside dis- 
missal of suit for default—A pplication dis- 
missed for default—Whether further applica- 
tion to restore to file application dismissed for 
default competent. 

Where an application under O. IX, r. 9 of 
the Civil Procedure Code, 1908, to set aside 
the dismissal of a suit for default is itself dis- 
missed for default, a further application to 
restore such application to file can be enter- 
tained under s. 151 of the Code. 

LAXMI INVESTMENT v. TARACHAND. 
69 Bom. L.R. (0.C.J.) 629. 


.———0. 1, R. 8—Procedure applicable to 
enquiries under Bombay Public Trusts Act 
(Bom. XXIX of 1950). 

` The applicant applied under protest under 
s. 19 of the Bombay Public Trusts Act, 1950, 
seeking a decision from the Assistant Cha- 
rity Commissioner that a temple with deities 
installed therein which was the subject matter 
of the application and which was situated 


outside the Greater Bombay Region was his- 


private property and was not the propert 
of the trust. The only evidence on whic 
the inquiry was held was the statements of 
the applicant and his nephews. The Assis- 
tant Charity Commissioner made an order 
that there was no public trust and it was not 
necessary to register the property as such. 
The appellants who claimed to be devotees 
of the deities applied to the Charity Com- 
missioner praying that he should invoke the 
provisions of s. 70A of the Act and reopen 
the inquiry under s. 19 of the Act. They 
contended that in the inquiry held by the 
Assistant Charity Commissioner they were 
not heard and they had no notice of the 
proceedings, that the order made by him was 
an ex parte order and that, therefore, there 
was grave irregularity in the proceedings and 
the order should be set aside and the inquiry 
should be reopened, The Charity Commis- 
sioner held that as there was no miscarriage 
of justice or material irregularity he had no 
power under s. 70A of the Act to reopen the 
inquiry: 

Held, that in an application of this nature 
the members of the public belonging to the 
Hindu community who claimed a right of 
worship in the temple were necessary parties 
to the application, 

that the applicant not having taken steps 
to join them as opponents in the application 
by invoking the procedure analogous to that 
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provided in O. I, r. 8, of the Civil Proce- 
dure Code, the enquiry conducted by the 
Assistant Charity Commissioner was an en- 
uiry behind the back of the appellants and 
the members of the community to which 
they belonged and that it led to a miscarri- 
age of justice or suffered from a grave irre- 
gularity, and 

that, therefore, the Charity Commissioner 
could have invoked his powers under s. 70A 
of the Act. 
ViTHOBA BABAJ! v. BALKRISHAN. 

69 Bom. L.R. 31. 


————-0. I, R. 10. 

Section 22 of the Indian Limitation Act, 
1908, makes no distinction between rub-r. (J) 
and sub-r, (2) of O. I, r. 10 of the Civil 
Procedure Code, 1908. The section in expsess 
terms applies whenever a new plaintiff or a 
new defendant is substituted after the insti- 
tution of a suit. ` 
RAMPRASAD v. VIJAYKUMAR, 

69 Bom. L.R, (S.C.) 20 


————-O. IX, R. 9. See Civi PROCEDURE 
Cope, 1908, S. 151. 
69 Bom. L.R. (0.C.J.) 629. 


———0. IX, R. 
meaning of. 

If a party to a suit is unaware of the date 
of hearing and the unawareness is not due 
to any fault of his and he had taken all the 
precautions necessary in this respect for be- 
ing made aware of the date of hearing of suit 
then “being unaware” would be sufficient 
cause which would prevent a yy from ap- 

earing in Court and he would be entitled to 
fave an ex parte decree passed against him 
in the suit for non-appearance set aside under 
one r. 13 of the Civil Procedure Code, 

Devi RAMCHAND v. S. V. BASTIKAR. 
69 Bom. L.R. 121. 


13—“Being unaware”, 


————-O. XXI, Rr. 58-63, See Civil PRO- 
CEDURE Cobe, 1908, O. XXI, R. 103. 
69 Bom. L.R. (O.C.J.) 172. 


———-Rr. 97-103. See CIVIL PROCEDURE 
Cope, 1908, O. XXI, R. 103. 
69 Bom. L.R. (O.C.J.) 172. 


————O. XXI, R. 60—Order made on 
chamber summons for raising of attachment 
under O. XXI, r. 60—Whether revisional ap- 
plication lies against such order. 

A revisional application does not ordinari- 
ly lie against an order made on a chamber 
summons taken out for raising of attachment 
under O. XXI, r. 60 of the Civil Procedure 
Code, 1908. 

DayaBHAl & Co, v. BAPALAL & Co. 
69 Bom. L.R. 756. 


———-0. XXI, R. 99. See CIVIL PROCEDURE 
Cope, 1908, O. XXT, R. 103. 
69 Bom. L.R. 111. 
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CIVIL PROCEDURE CODE O. XXI, R. 
103—Indian Limitation Act (IX of 1908), 
Aris. II-A, 137, 138, 142—Applicability of 
O. XXI, r. 103 read with art. 11-A of Limi- 
tation Act—Suit under O. XX1, r. 103 by 
auction purchaser against persons other than 


obstructor whether barred if filed one year | 


after order under O. XX1, r. 99. 


Order XXI, r. 103 of the Civil Procedure | 


Code, 1908, read with art. 11-A of the Indian 


Limitation Act, 1908, covers only the case of | 
an obstructor in whose favour an order under | 


O. XXI, r. 99 of the Code is passed. There- 
fore, a suit under O. XXI, r. 103 against 
perons other than the obstructor who are 
ikely to dispute the title of the auction pur- 


chaser is not barred under art. 11-A if it is | 


filed one year after such order. 
RAMCHANDRA MAHADEO v. PARASU DATTU. 
69 Bom. L.R. 111. 


—e—O. XXI, R. 103—Letters Patent 


(Bombay), Cl, 12—Suits Valuation Act (VII ` 


of 1887)—Suit under O. XX1, r. 103, for title 
and possession—Whether nature and object of 
such suit determinative of jurisdiction of 
Court. 

In a suit filed under O. XXI, r. 103 of the 
Civil Procedure Code, 1908, for declaration of 
title and possession of immovable property, 


the value of the subject matter of the suit is , 


determinative of the question of judisdiction. 
Though the general scheme of both the sets 


of rules, namely, rr. 58 to 63 and rr. 97 to ' 


103 of O. XXI of the Civil Procedure Code, 
1908, is the same and generally the principles 
applicable to one set of rules would be ap- 
plicable to other set of rules, that does not 
mean that in all respects the consequences of 
proceedings taken under the former set of 
tules and consequences of proceedings adopt- 


ed under the latter set of rules would neces- i 


sarily be the same. 
The nature of a suit and its object may be 
relevant considerations for determining the 


Court-fees payable in the suit, but for deter- ' 


mining the question of jurisdiction regard 
must be had to ss. 15 to 20 of the Civil 
Procedure Code or cl. 
Patent, as the case may be, and the provisions 
of the Suits Valuation Act, under which 
primarily it is the valuation of the subject 


matter which is determinative of the matter. 


PAUL Vaz y. ELIZABETH. 


69 Bom. LR. (0.C.3.) 172.. 


—-——0O. XXXIX, R. 2—Temporary in- 
junctions—Practice—Power of granting such 


injunctions where injury alleged how to be. 


exercised, 


Order XXXIX, r. 2, of the Civil Proce-' 


dure Code, 1908, which deals with granting 


of temporary injunctions requires that some’ 


injury must be threatened. Injury must be 
legal injury and not any fanciful inj 
cases where injury is alleged the urt is 
put on an enquiry as to what are the contents 
of the rights claimed by the plaintiff. Assum- 
‘ing that some such right is shown, the second 
element to be considered is whether irrepara- 
ble injury or inconvenience may result to the 
plaintiff if the same is refused. i 
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It is the duty of the Judge to be careful in 


į the exercise of the power of granting tempo- 


rary injunctions and he must by carefully 
questioning the applicant ascertain whether a 
real case exists for the grant of the same. He 
must be satisfied that the law permits it and 
the emergency demands it. It should not be 
granted lightly or inadvisedly. Even if grant- 
ed, the absent party ought to be sufficiently 
protected. 
NARAYANDAS v. SARASVATIBAI. 

69 Bom. L.R. 622. 


CODE FOR RECOGNITION OF AND 
GRANT-IN- TO SECONDARY 
SCHOOLS, RULE 3—Maharashtra Secondary 
Education Boards Regulations, 1966—Con- 
stitution of India, Arts. 19, 14, 30(1), 358, 162 
—Validity of rule prescribing conditions for 
recognition of school—Societies Registration 
Act (XXI of 1860)}—Conditions whether vio- 
lative of arts. 14 & 19—Whether society regis- ‘ 
tered under Societies Registration Act can 
claim rights under art. 19—Educational insti- 


tution whether can be regarded as business 


within art. 19(1) (g). 

Clauses (1) and (2) of Rule 3 of the Rules 
of Grant-in-Aid Code for Secondary Schools 
which prescribe conditions for recognition of 
a school are invalid. These conditions cannot 
be regarded as reasonable conditions in pub- 
lic interest and are also discriminative. 

A society registered under the Societies 
Registration Act, 1860, is competent to make 
an application through its president claiming 
rights under art. 19 of the Constitution of 
India as the application can be regarded as 
one made on behalf of the members of the 
Society who are citizens of India. 

The opening of an educational institution 
can be regarded as business within the mean- 
ing of that expression in art. 19(/) (g) of the 
Constitution of India, It cannot cease to be 
business even if no gain is made by the in- 


‘stitution. 


SAKHARKHEDA EDU. Soc. v. STATE. 
s 69 Bom. L.R. 690. 


COMPANIES ACT (VII of 1913), S. 153— 
Companies Act, 1948 (11 & 12 Geo. 6), Sec. 
206(1) & (2)—Scheme for reconstruction of 
company agreed to by majority of share- 
holders or creditors—Extent of jurisdiction of 
Court in refusing to sanction such scheme, 
Under s. 153(2) of the Indian Companies 
Act, 1913, the consent of the majority of 
creditors or share-holders to a scheme does 
not conclude the issue whether the scheme 
should be sanctioned, The jurisdiction of 
the Court which is called upon to sanction a 
scheme transcends the mere consideration 
that a majority of those affected by the 
scheme is willing to submit to the scheme. 
The creditors of a company may agree to 
accept a fraction of the amount due to them 
and yet, on considera- 
tions of more lasting importance, like public 
or commercial morality, the Court may re- 
fuse to accept the verdict of the majority. 
It may also refuse to accept the scheme ‘on 
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the ground that it is not reasonable or that 
it ig not feasible or that there is no chance 
that it will yield to a smooth and satis- 
factory execution, By ‘reasonable’ is general- 
ly meant that the arrangement can reason- 
ably be supposed by sensible business ple 
to be for the benefit of the class which they 
represent. The Court will also not sanction 
the scheme if the facts which would have 
influenced the decision of the majority were 
not known or disclosed to the majority, or if 


the sponsors of the scheme have misrepre- 
sented the true position of the company. 
Finally, if the acceptance of the scheme 


would lead to the g of an inquiry into 
the conduct of the delinquent directors, the 
Court would be slow to give its sanction to 
the scheme. Considerations such as those 
mentioned above must be taken into account 
by a Court before a scheme is sanctioned 
but in the very nature of things, it is not 
possible to enumerate exhaustively the cir- 
cumstances which a Court is entitled to take 
into consideration. 
PIONEER DYEING v. DR. SHANKAR, 

69 Bom. L.R. 261. 


COMPANIES ACT (I of 1956), S. 9, 

Section 9 of the Companies Act, 1956, has 
not the effect of incorporating into the 
memorandum or articles or any agreement 
the provisions of the Act where the memo- 
randum, or the articles or the agreement is 
silent on the point. 
ARANTEE CORPN. v. BRIGHT BOLTS. 

69 Bom. L.R. (0.CJ.) 444. 


———-§,  2-—Partnership firm managing 
agent of company—Whether every individual 
partner managing agent of company—“Offi- 
cer’, meaning of word—Managing agent firm 
of mill Company having among its partners 
a public company—Latter company under 
power of attorney empowering its shareholder 
to do what it could as partner of managing 
agency firm—Shareholder standing for re- 
election elected as director of mill compan ; 
by ordinary resolution—Whether shareholders 
election invalid by reason of disqualification 
contained in cls. (a), (d) a f), in s..261(1). 

For the purposes of s, 2(25) of the Com- 
panies Act, 1956, when a partnership firm is 
a managing agent of a Company, every 
partner of that firm separately cannot be 
treated as a managing agent of the company. 

Section 2(30) of the Companies Act, 1956, 
creates a fiction for deeming a partner an 
officer. There is no justification to carry that 
fiction further and hold that every partner 
of a firm of managing agents is self a 
managing agent of the Company. 

The second part of s. 2(25) of the Com- 
panies Act, 1956, means that if an indivi- 
dual, firm or body corporate is in fact 
occupying the position of a managing agent, 
but is called by any other name, that per- 
son must be held to be a managing agent 
within the meaning thereof under s. 2(25) 
of the Act. What is to be ignored is any 
name other than “Managing agent” by 
which the individual, firm or body corpo- 
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tate is called, But that person must occupy 
the position of a managing agent apd 
“managing agent” here must mean as defined 
in the first part of s. 2(25), which requires 
that there must be either a provision in the 
memorandum ar articles of association of 
the company or there must be an agreement 
as mentioned therein. 

The words “Officer” and “Office” are co- 
related. There must be an office and the 
occupant of that office would be the officer. 
Basically, an “Officer,” whether he occupies 
a specife office or not, must be in the rela- 
tion of an employee or servant of a com- 
pany, firm or individual who is his employer 
or master. Being an officer pre-supposes a 
relationship of employer and employee or 
master and servant. 

By an agreement a partnership firm A was 
appointed managing agent of a public Cgm- 
pany I. The A was constituted of some 
partners and included a public company B. 
B executed a power of attorney in favour 
of the defendant who was one of its share- 
holders, authorising him to do all acts and 
things which B could itself do as a partner 
of the firm A by way of managing the affairs 
of company I as its managing agent. At a 
general meeting of company I held on 
November 20, 1959, the defendant who 
sought re-election as a director was elected 
a director of company I by an ordinary re- 
solution. A shareholder of company I filed 
a suit challenging the validity of the defen- 
dant’s election as a director on the ground 
that the defendant fell within the categories 
covered by cls. (a), (d) and P in s. 261 (2) 
of the Companies Act, 1956, (as it stood 
then) and therefore under s. 261 (7) a spe- 
cial resolution was necessary to be - passed 
for appomNog the defendant as a director: 
. Held, that the defendant did not fall with- 
in any of the clauses in s, 261(/) and, there- 
fore, did not incur the disqualification con- 
tained in s. 261(/), and 

that, therefore, it was not necessary that 
he ought to have been elected by a special 
resolution and his election by an granary 
resolution was valid. 

NANDLAL More vy. RAMCHANDIRAM. 
69 Bom. L.R. 394. 


—-—S. 261(1). See COMPANIES ACT, 
1956, S. 2. 
69 Bom. L.R. 394. 


———S. 348. See Companies Act, 1956, 
S. 2. 69 Bom. L.R. 394. 


S. 294—Contract of appointment of 
sole selling agent not containing conditien 
prescribed under s. 294(2)—Whether such 
non-compliance renders contract void ab 
initio, 

The condition prescribed in s. 294(2) of 
the Companies Act, 1956, is a condition pre- . 
cedent which attaches to the very making of 
the contract of appointment of a sole sellin 
agent and non-compliance thereof woul 
render the contract of appointment void ab 
initio. 
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Therefore under s. 294(2) of the Act a 
contract of appointment of a sole selling 


agent must contain the condition ‘that the- 


appointment shall cease to be valid if it is 
not approved by the company in the first 
general meeting of the company held after 
the date on which the appointment is made. 
It is only when a valid appointment is made 
by the Board of Directors after complying 
with this condition that such valid appoint- 
ment has to be put before the general meet- 
ing of the company for its approval. 
ARANTEE CORPN. v. BRIGHT BOLTS. 

69 Bom. L.R. (0.C.J.) 444. 


COMPANY, reconstruction of, scheme for. 
See COMPANIES Act, 1913, S. 153. 
69 Bom. L.R. 261. 


CONSTITUTION as fundamental law—Cer- 
tain principles deducible from. 

The Constitution is the fundamental law 
of the land and it is wholly unnecessary to 
provide in any law made by the Legislature 
that anything done in disregard of the Con- 
stitution is prohibited. Such a prohibition 
has to be read in every enactment. 

One of the corrolaries flowing from the 
principle that the Constitution is the funda- 
mental Jaw of the land is that the normal 
remedy of a suit will be available for ob- 
taining redress against the violation of a 
constitutional provision. The Court must, 
therefore, lean in favour of construing law 
in such a way as not to take away this right 
and render illusory the protection afforded 
by the Constitution. 

BHARAT KALA BHANDAR v. MUNICIPAL 
COMMITTEE. 69 Bom. L.R. (S.C.) 69. 


CONSTITUTION OF INDIA, ART. 12— 
Maharashtra State Electricity Board Classi- 
fication and Recruitment Regulations, 1961. 
Regulations 8, 21, 23—Electricity Supply Act 
(LIV of 1948)-——Whether M.S.E. Board “State” 
within art. 12—Posts under Board required 
to be filled advertised—Advertisement not in- 
dicating relaxation of condition of minimum 
qualification or experience—Whether in ab- 
sénce of such indication Board competent to 
relax such condition in case of candidates 
directly reccritited. 

The Maharashtra State Electricity Board 
is “State” within the meaning of art. 12 of 
the Constitution of India, and is bound by 
the provisions of Part OI of the Constitu- 
tion and its actions can be subject to judi- 
cial review if challenged as violative of any 
fundamental rights guaranteed by the Con- 
stitution. 

Where a statute authorises a person or a 
body corporate to exercise a statutory power 
to issue orders and to exercise at least some 
of the governmental functions such as emi- 
nent domain or a right of entry or to make 
rules which are required to be obeyed, such 
an authority is “the other authority” with- 
in the meaning of art, 12 of the Constitution 
and must be held to answer the description 
of the word “State” within the meaning of 
that Article. 
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Under Regulation 8 of the Maharashtra 
State Electricity Board Classification and Re- 
cruitment Regulations, 1961, the only autho- 
rity to effect modifications in the minimum 
ganuon prescribed for the post is the 

oard itself. The Board, therefore, could in 
a given case call for applications stating that 
ordinarily the qualifications should be those 
as are’ mentioned in Schedule A but clearly 
indicating in the advertisement itself that the 
Board reserves to itself the power in suit- 
able cases on recommendation of the Selec- 
tion Committee to relax or condone the con- 
ditions regarding qualifications or experi- 
ence in exceptional cases, But so long as the 
advertisement does not give any such indica- 
tion that the Board itself would relax the 
condition of minimum qualification or ex-- 
perience, it is not permissible for the ap- 
pointing authority to condone or relax any 
of the conditions to the detriment of equal 
opportunity being made available to other 
candidates whose cases for similar condona- 
tion or relaxation could not be considered by 
the Selection Committee for want of proper 
advertising. Therefore, the power of the 
Board under Regulation 8 has to be exer- 
cised before the advertisement is issued. If 
the Board considers that it is advisable to 
relax the nany of minimum requirements 
regarding qualification and experience in 
respect of a particular post, that decision 
cannot be taken subsequently to the preju- 
dice of the rights of candidates who are 
shyed away or kept from making even an 
application when the advertisement speaks of 
minimum requirements from a candidate for 
a particular post. 

MAHARASHTRA STATE E.B.E. ASSOCN. v. 
Mau. STATE E. Bp. i 
69 Bom. L.R. 674. 


————ART. 14—Sir Currimbhoy Ebrahim 
Baronetcy (Repeal and Distribution of Trust 
Properties) Act (Bom. IX of 1960)—Private 
statute directed against individual whether 
discriminatory—Where statute impugned 
under art. 14, whether Court can look at 
documents which preceded passing of such 
Statute, i 

A private Act or statute which concerns 
itself with facts, conditions and circum- 
stances peculiar to a particular individual, 
cannot be permitted to work a discrimina- 
tion against him unless there are circum- 
stances or conditions specially applicable to 
that individual and those circumstances have 
a reasonable connection with the object and 
purpose of the legislation passed upon him- 
Therefore, even though a legislation may be 
directed only against an individual it is not 
necessarily discriminatory so long as the 
classification is not arbitrary but is made up- 
on a ‘substantial basis’, : 

In considering the question of “equality 
before the Jaw or the equal protection of the 
law” vis-a-vis an impugned statute, the Court 
is not only confined to the provisions of the 
impugned statute, but it may legitimately turn 
to look at all the surrounding circumstances 
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and particularly the documents which pre- 
ceded the passing of the impugned legislation. 
ZOOLFIQAR ALI y. OFFICIAL TRUSTEE. 

69 Bom. L.R. (0.CJ.) 326. 


——_———ART. 14. 

A statutory provision may be struck down 
as discriminatory if it treats unequal objects 
or persons as if they were equal and sub- 
ee them to the same burden or liability. 

is principle has a number of qualifica- 
tions, In the first place, the differences be- 
tween the objects or persons which are 
treated in a uniform manner by a statutory 
provision may be irrelevant from the point 
of view of the object which was intended 
by the Legislature to be achieved by enact- 
ing the provision. If equal treatment of un- 
equal objects or persons is consistent with 
the object of the Legislature, the provision 
will not be held to the discriminatory, un- 
Jess the object of the Legislature is itself 
discriminatory. Secondly, most statutes are 
intended to apply to wide categories of per- 
sons or objects or situations, and it is not 
expected that the Legislature shall make 
meticulous adjustments in order to establish 
equality between the various objects, persons 
or situations dealt with by the statute. A 
statutory provision would be held to be dis- 
criminatory only where the equal treatment 
given by it to unequal subjects leads to 
patent discrimination. Thirdly, the above 
consideration has relatively greater relevance 
in taxing statutes, for the taxing powers of 
the Legislature are understood to be wide 
and comprehensive. A taxing statute, how- 
ever, must conform to the requirement of 
equality before the Jaw guaranteed by the 
Constitution of India and would be struck 
down if the equal treatment given by it to 
unequal objects and persons leads to patent 
discrimination. 
LOKMANYA MILLS v. 
CounNCcIL- 


———ART. 14. 

When two of the accomplices are almost 
similarly situated as to their complicity in 
an offence and are also willing to be wit- 
nesses and the police officer selects one of 
them only as a witness, the decision of the 
police officer is not thereby rendered illegal 


or void. 
STATE v. LAKSHMANDAS. 69 Bom. L.R. 808. 


BARSI MUNICIPAL 
69 Bom. L.R. 656. 


———_———ART. 15. 

The Rules for Admission to Government 
Medical Colleges are framed in conformity 
with the principles enshrined in arts. 15 and 
29 of the Constitution of India. These Rules 
which recognise the principle of art. 15(4) 
of the Constitution cannot be so implemen- 
ted or administered or given effect as to 
nullify other clauses of art. 15 or art. 29 
and, therefore, strict supervision, control and 
circumspection are required to be observed 
in implementing these Rules. 

ASHOK v. DEAN, MEDICAL COLLEGE. 
69 Bom. L.R. 603. 
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CONSTITUTION OF INDIA, ART, 16. 
See CONSTITUTION OF INDIA, ART. 12. 
69 Bom. L.R. 674. 


——— ART. 17, See BomBay HInbduU 
PLACES OF PusLiIC WorSHIP (ENTRY-AUTHO- 
RISATION) Act, 1956, S. 2. 

69 Bom. L.R. (S.C.) 1. 


————ART. 19. See Sir CURRIMBHOY 
EBRAHIM BARONETCY (REPEAL AND DISTRI- 
BUTION OF TRUST PROPERTIES) Act, 1959, 
Ss. 3, 4. 69 Bom. L.R. (0.C.J.) 326. 


——_———-ART. 19. 

The opening of an educational institution 
can be regarded as business within the mean- 
ing of that expression in art. 19(/)(g) of 
the Constitution of India. It cannot cease 
to be business even if no gain is made by 
the institution. 

SAKHARKHEDA EDU. Soc. v, STATE. 
69 Bom. L.R, 690 


———_—-ART. 20(2}Doctrine of double 
jeopardy, distinguished from doctrine of 
issue estoppel. 

According to the principle of issue estop- 
pel if a finding is reached resulting in the 
acquittal of the accused in an earlier crimi- 
nal proceeding before the Court of com- 
petent jurisdiction, evidence cannot be allow- 
ed to be led so as to upset that finding in 
a subsequent criminal proceeding: Nor can 
the Court in a subsequent proceeding record 
a finding contrary to the finding arrived at 
in the previous proceeding. This principle is 
not the same as the principle of autrefois 
acquit or autrefois convict laid down in 
s. 403 of the Criminal Procedure Code, 1898. 
Nor is it the same as the principle of double 
jeopardy as laid down in art. 20(2) of the 
Constitution of India. On the principle of 
autrefois acquit or autrefois convict and on 
the principle of double jeopardy a subsequent 
trial is completely barred because of con- 
viction or acquittal in the previous trial. 
The principle of issue estoppel does not bar 
a subsequent trial but it only prevents the 
prosecution to lead evidence for the purpose 
of upsetting the finding reached by the 
Court in a previous trial. It also prevents 
the Court in a subsequent trial from record- 
ing a finding running counter to the finding 
arrived at in the previous proceedings. 

For attracting the doctrine of issue estop- 

1 the following conditions must be fulfil- 
ed, namely, (1) whether there was an issue 
of fact in the previous proceedings, 
(2) whether the issue directly related to an 
ingredient of the offence charged at the later 
trial, (3) whether there was a specific find- 
ing on that issue of fact, and (4) whether 
the earlier trial was a criminal trial before 
a Court of competent jurisdiction. 

L. R. MELWANI v, STATE. 
69 Bom, LR. 421, 


————-ART. 21. 

Merely because some provision of the Cri- 
minal Procedure Code, 1898, is not observed, 
the application of art. 21 of the Constitu- 
tion of India is not attracted. 

STATE v. LAKSHMANDAS. 69 Bom. L.R. 808. 
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CONSTITUTION OF INDIA, ART. 21— 
Inherent popwer of High Court, whether 
vested in it by “law”. 

The inherent powers of the High Court 
preserved by s. 561-A of the Code are vested 
in it by “law” within the meaning of art. 21 
of the Constitution of India. Therefore, 
where the High Court in the exercise of its 
inherent powers cancels a bail granted under 
8. 496 of the Code to a person accused of a 
bailable offence, the deprivation of the per- 
sonal liberty of such person is not viola- 
tive of art. 21. 

When the Constitution or any enacted law 
has embraced and confirmed the inherent 
powers and jurisdiction of the High Court 
which previously existed, that power and 
jurisdiction has the sanction of an enacted 
“law” within the meaning of art. 21 of the 
Constitution as explained in A. K. Gopalan 
v. The State, 1950 S.C.R. 88. 

RATILAL v. ASST, COLLECTOR. 
s 69 Bom. L.R. (S.C.) 855. 


———ART, 26. See Bompay HINDU 
PLACES OF PUBLIC WORSHIP (ENTRY-AUTHO- 
RISATION) AcT, 1956, S. 2. 

69 Bom. L.R. (S.C.) 1. 


——— ART, 29. 

The Rules for Admission to Government 
Medical Colleges are framed in conformity 
with the principles enshrined in arts. 15 and 
29 of the Constitution of India. These Rules 
which recognise the principle of art. 15(4) 
of the Constitution cannot be so imple- 
mented or administered or given effect as to 
nullify other clauses of art. 15 or art. 29 
and, therefore, strict supervision, control 
and circumspection are required to be ob- 
served in implementing these Rules. 

ASHOK v. DEAN, MEDICAL COLLEGE. 
69 Bom. L.R. 603. 


—— ART. 31. See Sir CurRRIMBHOY 
EBRAHIM BARONETCY (REPEAL AND DISTRI- 
BUTION OF TRUST PROPERTIES) Act, 1959, 
Ss. 3, 4. . 

69 Bom. L.R. (O.CJ.) 326. 


———ART. 191—Bombay Ministers’ 
Salaries and Allowances Act (Bom. XLVIII 
of 1956), Sec. 13—Bombay Reorganisation 
Act (Bom. XI of 1960) , Sec. 88—Maharashtra 
Adaptation of Laws (States and Concurrent 
Subjects) Order, 1960—Person holding office 
of Deputy Minister of State of Maharashtra 
whether disqualified under art, 191—Whether 
office of Deputy Minister protected under 
art. 191(2)—Bom. Act XLVII of 1956 
whether law made by a State Legislature with- 
in art. 191(1) (a). 

A person who holds the office of a Deputy 
Minister of the State of Maharashtra is not 
disqualified under art. 191 of the Constitu- 
tion of India from being nominated and 
elected to the Legislative Assembly of the 
State. 

The office of the Deputy Minister is in- 
cluded for protection under art. 191(2) of 
the Constitution. 

The Bombay Ministers’ Salaries and 
Allowances Act, 1956, adapted by virtue of 
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the Bombay Reorganisation Act, 1960, is a 
law made by the Legislature of the State of 
Maharashtra within the meaning of art. 
191(7) (a) of the Constitution. 
SHRIRAM HARIBHAU vy. MADHUSUDAN. 

69 Bom. L.R. 871. 


—— ART. 226. 

Rather than embarking on hypothetical 
enquiry as to whether a particular provision 
of law is or is not constitutional or within 
the legislative power, it is preferable that 
Courts should reserve judgments on the con- 
stitutionality or validity of a legislation, when 
the actual controversy 1s raised whether power 
under a particular law is invoked to the 
injury or detriment of the interests of citi- 
zens; until such a contingency arises, Courts 
may refrain, especially in proceedings under 
art. 226 of the Constitution, from adjudi- 
cating merely on hypothetical problems. 
WHOLESALE GRAIN MERCHANTS ASSOCN. v. 
STATE. 69 Bom. L.R. 93. 


——-ART. 226, issue of writ of certiorari. 
See CERTIORARI. 
69 Bom. L.R. (S.C.) 594. 


———-ART. 226—Writ Jurisdiction. 

The relevance and materiality of the ad- 
judication does not depend in a writ petition 
merely on the plea raised by one side or 
other. Once the Court is in seisin of the 
whole matter, it is necessary that the matter 
is considered from all its aspects. In in- 
voking the extra-ordinary jurisdiction of the 
Court a scrupulous regard to truthfulness of 
statements and averments in the petition or 
in the return is expected. It may be that a 
particular statement comes to be made 
through inadvertence or without due circum- 
spection, but the adjudication of such claim 
cannot be resisted merely because the adjudi- 
cation may affect the averments made on 
either side. 

ASHOK v. DEAN, MEDICAL COLLEGE. 
69 Bom, L.R. 603. 


———ART. 246(2). See Sir CurRIMBHOY 
EBRAHIM BARONETCY (DISTRIBUTION OF 
TRUST PROPERTIES) Acrt, 1959, Ss. 3, 4. 

69 Bom. L.R. (0.CJ.) 326. 


————ART. 276—Local authority recover- 
ing tax on trade in excess of that permitted 
by Constitution—Bar of s. 84(3) of Central 
Provinces Municipalities Act, 1922, how far 
applicable. 

If after the date specified in s. 142-A of 
the Government of India Act, 1935 (ie. 
March 31, 1939) or after the commencement 
of the Constitution of India, a local autho- 
rity or any of its instrumentalities imposed 
or imposes a tax which is in excess of the 
permissible amount, it would be exceeding its 
Jurisdiction and a provision like s. 84(3) of 
the Central Provinces Municipalities Act, 
1922, will not bar the jurisdiction of a civil 
Court to entertain a suit instituted by a 
person from whom it is collected for repay- 
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ment of the money recovered from him in 
excess of the permissible amount. 

Where the question merely is whether the 
assessment had been made according to law, 
the Assessing Officer of the municipality 
having jurisdiction on the subject matter and 
over the assessee, the provisions of s. 84(3) 
of the Act may be a bar to a suit. Where, 
however, the question raised is as to the 
jurisdiction of the Assessing Officer to pro- 
ceed against the assessce and Jevy on or col- 
lect from him an amount in excess of that 
permitted by the Constitution, the matter 
would be entirely out of the bar of that 


provision. 
BHARAT KALA BHANDAR v. MUNICIPAL 
COMMITTEE. 69 Bom, L.R. (S.C.) 69. 


———— ART. 276—Assessment and reco- 
very of tax beyond particular limit prohibit- 
ed by the Constitution—Taxing statute how 
construed. 

Where power exists to assess and recover 
a tax upto a particular limit and the assess- 
ment or recovery of anything above that 
amount is prohibited, the assessment or re- 
covery of an amount in excess is wholly 
without jurisdiction and nothing else. To 
such a case the statute under which action 
was purported to be taken can afford no 
protection. To the extent that it affords pro- 
tection, it would be bad. But where the vali- 
dity of a provision of a statute can be up- 
held upon a possible construction of that 
provision, it would be the duty of the Court 
to so construe it as to avoid rendering the 
provision unconstitutional and reject a con- 
struction which will invalidate the provision. 
BHARAT KALA BHANDAR v. UNICIPAL 


COMMITTEE. 
69 Bom. L.R. (S.C.) 69. 


-———ART. 310. See CONSTITUTION OF 
INDIA, ART. 311. 69 Bom, L.R. 218. 


~———~-— ART. 311—Maharashtra Zilla Pari- 
shads and Panchayat Samitis Act (Mah. V 
of 1962) Secs. 242-A ,242, 244,246, 253-A, 241 
Termination of service of person holding 
civil post under State consequent upon aboli- 
tion of such post—Whether termination of 
Service amounts to “removal” within art. 
311(2). 

Termination of service of a person hold- 
ing a civil post under a State consequent up- 
on abolition of the post held by him does 
not involve “removal” from service within 
the meaning of art. 311 of the Constitution 
of Ingin and does not involve punishment 
at all, 

P. V. NAIK y. THE STATE. 
69 Bom, LR. 218. 


————ART. 358—Maharashtra Foodgrains 
Dealers’ Licensing Order, 1963, whether can 
be challenged as violative of art. 19. 

The Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963, is constitutional as 
the restrictions placed on the right to carry 
on trade under the Order are not unreason- 
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able. Apart from this’ in view of the Pro- 
clamation of Emergency under art. 358 of 
the Constitution of India, a challenge to the 
Order based on art. 19 of the Constitution 
is untenable, 
The power to refuse a licence under 
clause of the Maharashtra Foodgrains 
Dealers’ Licensing Order, 1963, is not an un- 
bridled or unchannelised power in the licen- 
sing authorities. 
WHOLESALE GRAIN MERCHANTS’ ASSOCN v. 
STATE. 69 Bom. L.R. 93. 


——-ART. 359. 

The Maharashtra Foodgrains (Control of 
Margin of Profit) Order, 1963, is immune 
from challenge under art. 359 of the Con- 
stitution of India. 

WHOLESALE GRAIN MERCHANTS’ ASSOCN, v. 
STATE. 69 Bom. L.Re 93. 


——SEVENTH SCHEDULE, List I, 
entry 89—Tax imposed under s. 66(1) (0) of 
Central Provinces & Berar Municipalities Act 
(C.P. II of 1922). 

The incidence of tax under s. 66(/) (0) of 
the Centra] Provinces & Berar Municipalities 
Act, 1922, not being the transport of goods 
but entry and exit of goods in and out of 
the municipal limits, it cannot fall within 
entry 56, List II of the Seventh Schedule 
to the Constitution of India. The tax also 
does not fall in entry 52 of List IJ. The tax 
is really a tax that is imposed at a terminus 
and would be a terminal tax as understood 
in entry 89, List L 
MUNICIPAL COMMITTEE v. NANDKISHORE, 

69 Bom. L.R. 303. 


———-SEVENTH SCHEDULE, List IM, 
item 10. See Sir CURRIMBHOY EBRAHIM 
BARONETCY (REPEAL AND DISTRIBUTION OF 
TRUST PROPERTIES) Acrt, 1959, Ss. 3, 4. 
69 Bom. L.R. (0.C.5.) 326. 


CONSTRUCTION OF STATUTE—Bye-law 
and statutory rale, nature of, 

There is a distinction between these two 
types of subordinate legislation (bye-laws 
and statutory rules). Where an Act lays 
down the general policy of the Legislature 
and delegates to some authority the func- 
tion of filling in the details of that policy, 
the regulations made by that authority are 
in the nature of statutory rules. Such power 
is usually granted by the Legislature to the 
Executive; but where the matter relates to 
the judicial procedure, the power is some- 
times given to the judiciary. On the other 
hand. where the Legislature provides for the 
constitution of a local authority or a statu- 
tory corporation, defines its purpose, and 
empowers it to make provisions for carry- 
ing into effect the purpose for which it was 
constituted, the regulations made by the 
local authority or statutory corporation are 
in the nature of bye-laws. 

A bye-law which is intra vires of the 
authority who made it cannot be held to be 
invalid on the ground of its repugnancy to 
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the general law, if it merely forbids a person 
from doing what he is entitled to do at com- 
mon law. : 


SopHy KELLY y. THE STATE. 
69 Bom. L.R. 186. 


——_—§Constitutional limitation on assess- 
ment and recovery of tax beyond certain 
limits—Taxing statute allowing imposition etc. 
beyond limits, whether affords protection. 
Where power exists to assess and recover 
a tax upto a particular limit and the assess- 
ment or recovery of anything above that 
amount is prohibited, the assessment or re- 
covery of an amount in excess is wholly 
without jurisdiction and nothing else. To 
such a case the statute under which action 
was purported to be taken can afford no 
protection. To the extent that it affords pro- 
tectibn, it would be bad, But where the vali- 
dity of a provision of a statute can be up- 
held upon a possible construction of that 
provision, it woud be the duty of the Court 
to so construe it as to avoid rendering the 
provision unconstitutional and reject a con- 
struction which will invalidate the provision. 
BuaraT Kala BHANDAR v, MUNICIPAL 


COMMITTEE. 
69 Bom. L.R. (S.C.) 69. 


Rule challenged as ultra vires— 
Whether other rules can be referred to for 
deciding question. 

When a rule is challenged on the ground 
that it is ultra vires the powers of the rule 
making authority, little assistance in decid- 
ing the scope of the rule making powers 
can be derived by referring to other rules 
made by the same authority. 
EMPLOYEES’ STATE INS. CORP. v. 


BARREL. 
69 Bom. L.R. 52. 


BHARAT 


-Taxing Statute, strict construction of. 
Item 4 in the Schedule to the Professions 
Tax Limitation Act, 1941, must be construed 
strictly like a taxing statute. Therefore, the 
reference in item 4 to the Central Provinces 
Municipalities Act, 1922, means the Central 
Provinces Municipalities Act, 1922, and not 
the Central Provinces and Berar Municipali- 
ties Act, 1922. 
MUNICIPAL COMMITTEE v. MANILAL. 
69 Bom. L.R. (S.C.) 316. 


Words denoting application or ex- 
tent of Act, how constructed. 

_Words in sections of an Act which pro- 
vide for application or the extent of the Act 
can only have meaning which they have on 
the date of their enactment and cannot be 
extended from time to time though this may 
be so with respect to other sections for the 
obvious reason that the very purpose of the 
section is to provide the extent of the Act 
on the day of its enactment and subsequent 
extensions are provided for by special 
provisions. 

HARIVANSH LAL v, THE STATE. 
69 Bom. L.R. 704. 


GENERAL INDEX. 


901 


CONTRACT ACT (IX of 1872), $. 8—Ac- 
ceptance of proposal when to be inferred— 
Conditional acceptance whether would become 
absolute acceptance. 

Section 8 of the Indian Contact Act, 1872, 
does not give a right to persons who’ had 
certain obligations to perform, to perform 
a part, imposing a condition that penalty for 
silence would be acceptance. 

Under s. 8 of the Act, in order that ac- 
ceptance of the proposal be inferred, the 
acoeptanoe of the consideration must be un- 
conditional. But if by any action on the part 
of the acceptee the proposer cannot be re- 
stored to his former position, than the ac- 
ceptee cannot be permitted to say that his 
acceptance should be treated as other than 
as per the original proposal; in the absence 
of such estoppel being applicable conditional 
acceptance cannot become absolute accept- 
ance under the section. 

UNION OF INDIA v. BABULAL UTTAMCHAND. 
69 Bom. L.R. 843. 


———-S, 27—Negative covenant whereby 
employee bound to serve employer exclusive- 
ly during period of contract—Whether such 
covenant restraint of trade—A pplicability of 
rule of severance vis-a-vis negative covenants. 

Negative covenants operative during the 
period of the contract of employment when 
the employee is bound to serve his employer 
exclusively are generally not regarded as 
restraint of trade and, therefore, do not fall 
under s, 27 of the Indian Contract Act, 1872. 
A negative covenant that the employee 
would not engage himself in a trade or busi- 
ness or would not get himself employed by 
any other master for whom he would per- 
form similar or substantially similar duties 
is not, therefore, a restraint of trade unless 
the contract is unconscionable or excessively 
harsh or unreasonable or one sided as in the 
case of W. H. Milsted & Son, Ltd. v. Hamp 


` And Ross And Glendinning, Ltd., [1927] W.N. 


233. ' sx 
The rule against severance applies to cases 
where the covenant is bad in law and it is 
in such cases that the Court is precluded 
from severing the good from the bad, But 
there is nothing to prevent the Court from 
ranting a limited injunction to the extent 
at is necessary to protect the employer's 
interests where the negative stipulation is not 
void. - 

NIRANJAN v. CENTURY Spa. & Mro. Co. 
69 Bom, L.R. (S.C.} 535. 


COSTS—Motor Vehicles Act, 1939. i 

Under the Motor Vehicles Act, 1939, it 
would be proper and reasonable to allow 
costs as they are taxed in suits in the Bom- 
bay City Civil Court, so far as Bombay city 
is concerned. In the High Court costs should 
be taxed as in a regular appeal on the appel- 
late side. 

Where a claim for damages is far too ex- 
aggerated, a part of the costs may be dis- 
allowed. 

ABDULKADAR v. KASHINATH. 
69 Bom. L.R: 848. 


COURT—rule of justice. as 
It is an elementary rule of justice that- no 
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party should suffer for the mistake of Court 
or its office. 
YAGNAPURUSHDASJI v. MULDAS, 

69 Bom. L.R, (S.C) 1. 


COURT OF WARDS. See CENTRAL PRO- 
VINCES CourT OF Warps Acr, 1890, S. 2(a). 
69 Bom. L.R. 490. 


COVENANT, running with land. 

A decree containing covenants running 
with land and passed by consent and/or in 
invitum is not executable against third 
parties and/or purchasers of the land, 
ABDUL KARDAR v. MRS. JUDAH. 

69 Bom, L.R. 749. 


CRIMINAL CONSPIRACY, when it ends. 
See FOREIGN EXCHANGE REGULATION ACT, 


1947, S. 23-A. 
69 Bom. L.R. 808. 


CRIMINAL PROCEDURE CODE (Act V of 
1898), S. 94(1)—Sea Customs Act (VIH of 
1878), Sec. 171A, 167(81)—Constitution of 
India, Art. 20(2)—Whether prosecution in 
Customs case can be compelled to furnish to 
defence copies of statements of prosecution 
witnesses and to produce documents—Estop- 
pel—tIssue estoppel, principle of—Facts on 
which accused proceeded against and acquit- 
ted by Customs authorities—Subsequent pro- 
secution of accused in criminal trial by Cus- 
toms authorities based on different facts— 
Applicability of rule of issue estoppel. 

In a case instituted by the Customs autho- 
rities the prosecution can be compelled be- 
fore the commencement of the trial to fur- 
nish to the accused copies of the statements 
of all the witnesses whom the prosecution 
proposed to examine irrespective of whether 
a particular witness may not eventually be 
examined. The provisions of s. 94(/) of the 
Criminal Procedure Code, 1898, can in such 
a case be pressed into service by the defence 
provided the conditions laid down therein 
are fulfilled viz., that the documents in pos- 
session of the Customs authorities are rele- 
vant and that their production is necessary 
or desirable for the purpose of the enquiry 
or trial, So far as the statements of the ac- 
cused persons recorded in the course of the 
investigation before the Customs authorities 
are concerned, fairness requires that copies 
of such statements should be furnished to the 
ca before the commencement of the 
trial. 

According to the principle of issue estop- 
pel if a finding is reached resulting in the 
acquittal of the accused in an earlier crimi- 
nal proceeding before the Court of com- 
petent jurisdiction, evidence cannot be allow- 
ed to be led so as to upset that finding in 
a subsequent criminal proceeding. Nor can 
the Court in a subsequent proceeding record 
a finding contrary to the finding arrived at 
in the previous proceeding. This principle is 
not the same as the principle of autrefois 
acquit or autrefois convict laid down in 
s. 403 of the Criminal Procedure Code, 1898. 


THE BOMBAY LAW REPORTER. 


[VOL. LXIX. 


CRIMINAL PROCEDURE CODE, S. 94— 
(Contd.) 


jeopardy as laid down in art. 20(2) of the 
Constitution of India. On the principle of 
autrefois acquit or autrefois convict and on 
the principle of double jeopardy a subse- 
quent trial is completely barred because of 
conviction or acquittal in the previous trial. 
The principle of issue estoppel does, not bar 
a subsequent trial but it only prevents the 
prosecution to lead evidence for the purpose 
of upsetting the finding reached .by the 
Court in a previous trial. It also prevents the 
Court in a subsequent trial from recording 
a finding running counter to the finding 
arrived at in the previous proceedings. 

For attracting the doctrine of issue estop- 
pel the following conditions must be fulfill- 
ed, namely, (1) whether there was an issue 
of fact in the previous proceedings, (2) whe- 
ther the issue directly related to an imgre- 
dient of the offence charged at the later trial, 
(3) whether there was a specific finding on 
that issue of fact and (4) whether the ear- 
lier trial was a criminal trial before a Court 
of competent jurisdiction. 

Where the facts on which the accused were 
proceeded against by the Customs authori- 
ties under s. 167(81) of the Sea Customs 
Act, 1878, and were acquitted, were alto- 
gether different from the facts on which they 
were subsequently prosecuted in a criminal 
trial under s. 167(81) of the Sea Customs 
Act, 1878 and s. 120-B of the Indian Penal 
Code, 1860, the rule of issue estoppel was 
held not to be applicable. 

Quaere: Whether the doctrine of issue 
estoppel applies to a case where the Customs 
authorities have held the accused persons as 
not guilty and the same persons are being 
tried for a criminal offence arising out of 
the same facts. 

L. R. MELWANI v, STATE. 
69 Bom. L.R, 421. 


———S, 162(1), proviso. 

A prosecution witness who has been re- 
called under s. 540 of the Criminal Proce- 
dure Code, 1898, on an application made 
for his recall by the prosecution, takes the 
character of a prosecution witness and, 
therefore, under the proviso to s. 162(/) of 
the Code, the prosecution with the permis- 
sion of the Court will be entitled to put the 
previous statement of such witness to con- 
tradict him. 

STATE v. BHANUPRASAD. 
69 Bom. L.R. 530. 


——S. 165—Customs Act (LII of 1962), 
s. 105—W here applicable. 

Section 105 of the Customs Act and 
s. 165(1) of the Criminal Procedure Code, 
1898, are intended to meet totally different 
situations. While under s. 105 of the Act 
the Assistant Collector of Customs either 
makes the search personally or authorizes 
any officer of Customs to do so, if he has 
reason to believe the facts mentioned there- 
in under s. 165(7) of the Code the record- 
ing of the reasons for believing the facts is 


Nor is it the same as the principle of double | only to enable him to make a search urgent- 
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ly in a case where search warrants in the 
ordinary course cannot be obtained. It is, 
therefore, not possible to invoke the condi- 
tion as to the recording of the reasons in 
writing and apply it to a situation arising 
under s, 105 of the Act. 
GOPIKISAN AGARWAL v. R. N. SEN. 

69 Bom. L.R, (S.C.) 459. 


———-§. 167. 

The application of s. 96 of the Bombay 
Police Act, 1951, cannot be limited to the 
accused mentioned in the second part of 
a oe of the Criminal Procedure Code, 


Merely because the Bombay Police Act, 
1951, provides a method by which it is pos- 
sible to extend the period of police remand, 
it i# not open to the police officers to pro- 
duce the accused before the Presidency 
Magistrate and obtain remands into police 
custody which normally they would not have 
been able to obtain under s. 167 of the Cri- 
minal Procedure Code, 1898. The practice of 
obtaining remand from any Magistrate of the 
choice of the Police is objectionable. There 
are, however, cases where it might be incon- 
venient to produce the accused before the 
Magistrate who has jurisdiction in the case 
on the date fixed for production in view of 
the difficulties of distance, transport and the 
like, but otherwise, the police ought to pro- 
duce the accused before the Magistrate who 
has jurisdiction to try the case. 

YESHWANT BAPUJI y. THE STATE- 
69 Bom. L.R, 859. 


—_——-8. 190. 

Section 190(/)(a) of the Criminal Proce- 
dure Code, 1898, read with s. 118 of the 
Bombay Prohibition Act, 1949, permits a 
private person to file a private complaint 
with respect to any offence committed under 
the Bombay Prohibition Act, 1949. Section 
104 of the Bombay Prohibition Act, 1949, 
does not by implication bar a private com- 
plaint being filed in respect of an offence 
committed under the Act. 

B. C. KHATRI v. PESHURAM. 
69 Bom, L.R. 636. 


~S. 198—Indian Penal Code (Act 
XLV of 1860), Secs. 493, 496—Inquiry into 
cases triable by Court of Session or High 
Court—Death of complainant after filing of 
complaint—Whether complaint abates on 
death of complainant—Court whether can 
substitute another person to continue prose- 
cution. 

In an inquiry under Chapter XVIII of the 
Criminal Procedure Code, 1898, the death of 
the complainant after he has filed his com- 
plaint does not abate the complaint. The 
power of the Court to substitute another 
prosecution agency (subject to such restric- 
tions as may be found) under s. 495 of the 
Code is always available. 

Section 198 of the Criminal Procedure 
Code, 1898, creates a bar which has to be 
removed before cognizance is taken. Once 
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the bar is removed because the proper person 
has filed a complaint, the section works itself 
out, There is nothing in the Code or in 
Chapter XVIII which says what, if any, con- 
sequence would follow if the complainant 
remains absent at any subsequent hearing 
after filing the complaint. 

The complainant filed a complaint against 
the accused under s. 198 of the Criminal 
Procedure Code charging him with offences 
under ss. 417, 493 and 496 of the Indian 
Penal Code. The complainant was examined 
by the Magistrate and the accused was then 
summoned to the Court. The complainant 
thereafter died and her mother applied to the 
Court for substitution as a fit and proper 
complainant in the case. This application 
was granted and the Magistrate decided to 
proceed with the complaint. The accused 
contended that the trial of offences under 
ss. 493 and 496 of the Indian Penal Code was , 
governed by s. 198 of the Criminal Procedure 
Code and only the aggrieved person could be 
the complainant and on the death of the 
complainant the complaint must be treated 
as abated. On the question whether on the 
death of the complainant the proceedings 
ipso facto came to an end or could be con- 
tinued by the mother of the complainant :— 

Held, that all that s. 198 of the Criminal 
Procedure Code requires is the removal of 
the bar before cognizance is taken, 

that in the present case that bar was re- 
moved with the filing of the complaint by 
the complainant, and 

that the Magistrate was right in proceeding 
with the inquiry by allowing the mother to 
carry on the prosecution which she could 
under s. 495 of the Criminal Procedure Code 
either herself or through a pleader. 
ASHWIN NANUBHAI v. STATE. 

69 Bom. L.R. (S.C.) 308. 


————S, 403—Doctrine of autrefois acquit 
distinguished from doctrine of issue estoppel. 

According to the principle of issue estop- 
pel if a finding is reached resulting in the 
acquittal of the accused in an earlier crimi- 
nal proceeding before the Court of competent 
jurisdiction, evidence cannot be allowed to 
be led so as to upset that finding in a sub- 
sequent criminal proceeding. Nor can the 
Court in a subsequent proceeding record a 
finding contrary to the finding arrived at in 
the previous proceeding. This principle is not 
the same as the principle of autrefois acquit 
or autrefois convict laid down in s. 403 of 
the Criminal Procedure Code, 1898. Nor is 
it the same as the -principle of double jeo- 
pardy as laid down in art. 20(2) of the Con- 
stitution of India. On the principle of 
autrefois acquit or attrefois convict and on 
the principle of double jeopardy a subsequent 
trial is completely barred because of convic- 
tion or aeann in the previous trial. The 
principle of issue estoppel does not bar a 
subsequent trial but it only prevents the 
prosecution to lead evidence for the purpose 
of upsetting the finding reached by the Court 
in a previous trial. It also prevents the Court 
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in a subsequent trial from recording a find- 
ing running counter to the finding arrived at 
in the previous proceedings. 

For attracting the doctrine of issue estop- 
pel the following conditions must be fulfilled, 
namely, (1) whether there was an issue of 
‘fact in the previous proceedings, (2) whether 
‘the issue directly related to an ingredient of 
the offence charged at the later trial, (3) 
whether there was a specific finding on that 
issue of fact and (4) whether the earlier trial 
was a criminal trial before a Court of com- 
petent jurisdiction. 
L. R. MELWANI v. STATE. 

69 Bom, LR. 421. 


——S. 4283/7). 

The principle of s. 423(/) of the Criminal 
Procedure Code cannot apply to the case of 
an appellant who has obtained bail and 
_ jumped bail. Along with this section must be 

read s. 561-A of the Code which inter alia 
speaks of the inherent power of the Court 
to make such orders as may be necessary to 
prevent abuse of the process of any Court. 
It is an abuse of the process of the Court to 
obtain bail and then to leave its jurisdiction 
and render it impossible to enforce its orders. 
STATE v. LAKSHMANDAS. 

69 Bom. L.R. 808. 


———S. 495. See CRIMINAL PROCEDURE 
Cope, 1898, S. 198. 
69 Bom. L.R. (S.C.) 308. 


——S. 496—Constitution of India, Arts. 
21, 225, 372—-High Court's inherent power 
to cancel bail granted under s. 496-—W hether 
such inherent power of High Court conferred 
by or has sanction of enacted law. 

The Criminal Procedure Code, 1898, makes 
no express provision for the cancellation of 
a bail granted under s. 496 of the Code. 
Nevertheless, if at any subsequent stage of 
the proceedings, it is found that any person 
accused of a bailable offence is intimidating. 
bribing or tampering with the prosecution 
witnesses or is attempting to abscond, the 
High Court has the power to cause him to 
be arrested and to commit him to custody 
for such period as it thinks fit. This jurisdic- 
tion springs from the over-riding inherent 
powers of the High Court and can be invoked 
in exceptional cases only when the High 
Court is satisfied that the ends of justice will 
be defeated unless the accused is committed 
to custody. For the reasons given in Talab 
Haji Hussain v. Madhukar Purshottam Mond- 
kar, 1958 S.C.R. 1226, this inherent power of 
High Court exists and is preserved by s. 
561-A of the Code, The person committed to 
custody under the orders of the High Court 
cannot ask for his release on bail under 
s. 496, but the High Court may by a subse- 
quent order admit him to bail again. 

The inherent powers of the High Court 
preserved by s, 461-A of the Code are vested 
in it by “law” within the meaning of art. 21 
of the Constitution of India. Therefore. 
where the High Court in the exercise of its 
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inherent powers cancels a bail granted under 
s. 496 of the Code to a person accused of a 
bailable offence, the deprivation of the per- 
sonal liberty of such person is not violative 
of art. 21. 

When the Constitution or any enacted law 
has embraced and confirmed the inherent 
powers and jurisdiction of the High Court 
which previously existed, that power and 
jurisdiction has the sanction of an enacted 
“law” within the meaning of art. 21 of the 
Constitution as explained in A. K. Gopalan 
v. The State, 1950 S.C.R. 88. 

RATILAL v. ASST. COLLECTOR. 
69 Bom. L.R. (S.C.) 855. 


———~-8. 540—Indian Evidence Act (I of 
1872), Secs. 137, 138—Prosecution witness re- 
called under s. 540 on application by frose- 
cution—Whether such witness a Court-wit- 
ness—A pplicability of proviso to s. 162(1). 
A prosecution witness who has been recalled 
under s. 540 of the Criminal Procedure Code 
1898, on an application made for his recall 
by the prosecution, takes the character of a 
prosecution witness and, therefore, under the 
proviso to s. 162(2) of. the Code, the prose- 
cution with the permission of the Court will 
be entitled to put the previous statement of 
such witness to contradict him. 
STATE v. BHANUPRASAD. 

69 Bom, L.R. 530. 


————S, 561-A. 

The principle of s. 423(/) of the Criminal 
Procedure Code cannot apply. to the case of 
ur = llant who has tained bail and 

bail. Along with this section must 

e Stead s. 561-A of the Code which inter alia 
speaks of the inherent power of the Court 
to make such orders as may be necessary 
to prevent abuse of the process of any Court. 
It is an abuse of the process of the Court 
to obtain bail and then to leave its jurisdic- 
tion and render it impossible to enforce its 
orders, 

STATE v. LAKSHMANDAS. 69 Bom. L.R. 808. 
————S. 561-A, 

The inherent powers of the High Court 
preserved by s. 561-A of the Code are vested 
in it by “law” within the meaning of art. 21 of 
the Constitution of India. Therefore, where 
the High Court in the exercise of its inherent 
powers cancels a bail granted under s. 496 
of the Code to a person accused of a bail- 
able offence, the deprivation of the personal 
liberty of such person is not violative of 
art, 21. 

When the Constitution or any enacted law 
has embraced and confirmed the inherent 
powers and jurisdiction of the High Court 
which previously existed, that power and 
jurisdiction has the sanction of an enacted 
“law” within the meaning of art. 21 of the 
Constitution as explained in A. K. Gopalan 
v. The State, 1950 S.C.R. 88. 

RATILAL v. ASST. COLLECTOR. 
69 Bom. L.R, (S.C.) 855. 


1967.] 


CUSTOMS ACT (LII of 1962), S. 2(34). See 
Customs Act, 1962, S. 105. -~ 
69 Bom, L.R. (S.C.) 459. 


S. 105—Criminal Procedure Code 
(Act V of 1898), Sec. 165—Constitution of 
India, Art. 14—Whether under s. 105 the As- 
sistant Collector of Customs must give rea- 
sons for his belief that goods are secreted— 
Particulars of nature of goods and of docu- 
ments whether should also be given—Func- 
tions to be performed under Act whether can 
he assigned to customs officer by Collector 
of Customs—Condition as to recording of 
reasons in writing under s. 165(1), Criminal 
Procedure Code whether applicable to s. 105, 
Customs Act—Whether s. 105 offends art. 14. 

Under s. 105 of the Customs Act, 1962, 
though the Assistant Collector of Customs 
cannot make a search or authorise any 
officer to make a search unless he has reason 
to believe the existence of the facts mention- 
ed in the section, the section does not com- 
pel him to give reasons. While it may be 
advisable and proper for him to give reasons, 
the non-mention of reasons in itself does 
not vitiate the order authorising the search, It 
is also not necessary under s. 105 of the Act 
that particulars of the nature of the goods 
and of the documents in respect of which a 
search is authorised should be given in the 
authorization, The Assistant Collector has to 
indicate broadly the nature of the documents 
and the goods in regard to which the officer 
authorised by him should make a search. 

Though under s. 105 the Assistant Collec- 
tor of Customs need not give the reasons if 
the existence of belief is questioned in any 
collateral proceedings, he has to produce re- 
levant evidence to sustain his belief. 

In s. 2(34) of the Customs Act the pre- 
position “by” refers both to the Board and 
the Collector of Customs referred to therein. 
Therefore, both the Board and the Collector 
of Customs can assign any functions to be 
performed under the Act to an officer of 
Customs. 

Section 105 of the Customs Act and s, 
165(1) of the Criminal Procedure Code, 
1898, are intended to meet totally different 
situations, While under s. 105 of the Act the 
Assistant Collector of Customs either makes 
the search personally or authorizes any 
officer of Customs to do so, if he has reason 
to believe the facts mentioned therein, un- 
der s. 165(1) of the Code the recording of 
the reasons for believing the facts is only to 
enable him to make a search urgently in a 
case where search warrants in the ordinary 
course cannot be obtained. It is, therefore, 
not possible to invoke the condition as to 
the recording of the reasons in writing and 
apply it to a situation arising under s. 105 of 
the Act. 

Section 105 of the Customs Act does not 
offend art. 14 of the Constitution of India. 
Not only a policy is laid down in s. 105, but 
the acts of the Assistant Collector are effect- 
ively controlled. 

GOPIKISAN AGARWAL v. R, N. SEN. 
69 Bom. L.R. (S.C.) 459, 
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DAMAGES, for loss of consortium. See 
FATAL ACCIDENTS Acr, 1855, S. 1-A. 
69 Bom. L.R. 848. 


, for expectation of life. See FATAL 


ACCIDENTS Act, 1855, S. 1-A. 
69 Bom. L.R. 848. 


DE FACTO TRUSTEE. See Bombay Pus- 
Lic Trusts Act, 1950, S. 50. 
69 Bom. L.R. 472. 


DEFAMATION—Absolute privilege—Defa- 
matory statements made by Judges, advocates, 
attorneys, witnesses or parties during judicial 

oceeding—Whether such statements abso- 
utely privileged in relation to civil suits fot 
damages for defamation—Applicability of 
English Common law rule of absolute privi- 
lege—Indian Penal Code {XLV of 1860), 
Secs. 499, 500. 

The English Common law rule pertaining 
to absolute privilege enjoyed by Judges, ad- 
cates, attorneys, witnesses and parties in re- 
gard to words spoken or uttered during the 
course of a judicial proceeding is applicable 
in India in relation to civil suits filed for 
damages for libel or slander. 

KAMALINI yv. UNION OF INDIA. i 
69 Bom, L.R (0.C.J.) 512. 


oo OF INDIA RULES, 1962, R. 
41(2). 

Under rule 141(2) of the Defence of India 
Rules, 1962, notification of an order issued 
under any of these Rules in the official 
Gazette is due publication thereof. 

STATE v. MANAFKHA. 
69 Bom. LR. 715. 


DEPUTY MINISTER. See CONSTITUTION OF 
INDIA, Art. 191. 69 Bom. L.R, 871. 


“DISPOSITION” AND “TRANSFER”, dis- 
tinguished. 

Disposition is a word of much wider con- 
notation than transfer. When a man creates 
a trust, he disposes of his property though 
he is not transferring it. 

Suppt. OF STAMPS v. GOVIND. 
69 Bom. L.R, 320. 


EMPLOYEES STATE INSURANCE ACT 
(XXXIV of 1948), S, 75—Period of limita- 
tion in cases of application under. 
Applications filed by the Employees’ State 
Insurance Corporation for a relief under 
s. 75 of the Employees’ State Insurance Act, 
1948, before January 1. 1964, are not subject 
to any period of limitation but those filed 
thereafter are subject to the period prescrib- 
ed in art. 137 of the Limitation Act, 1963, 
namely, three years from the time when the 
right to apply accrues. 
EMPLOYEES STATE INS. CORPN. v. BHARAT 
BARREL. 69 Bom. L.R. 52. 


——S. 96(1)(b}—Bombay Employees’ In- 
surance Courts Rules, 1959 R. 17—Validity 
of rule. 

Rule 17 of the Bombay Employees’ In- 
surance Courts Rules, 1959, is ultra vires 
the rule making power of the State Govern- 
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ment under s. 96(J) of the Employees’ State 
Insurance Act, 1948. 

The power conferred on the State Govern- 
ment under s. 96(7) (b) of the Employees’ 
State Insurance Act, 1948, to make rules re- 
lating to “the procedure to be followed in 
proceedings” cannot cover any procedural 
tule which operates at a stage prior to the 
commencement of the proceedings, i.e. prior 
to the filing of an application in an Em- 
ployees’ Insurance Court. 

Section 96 (J)(b) of the Act does not 
confer any right on the State Government to 
prescribe a period of limitation for filing 
of an application in an Employees’ Insurance 
Court under s, 75 of the Act. 

EMPLOYEES STATE INS, CORPN. v. BHARAT 
BARREL. 69 Bom. L.R, 52. 


EVIDENCE ACT (l of 1872), S. 11. 

Section 54 of the Indian Evidence Act, 1872, 
cannot be given overriding effect so as to be 
directly contradictory to the other sections of 
the Act. The use of evidence of prior trans- 
actions which is given by the prosecution 
must however be confined within its proper 
and legitimate limits only. The Court cannot 
merely because there was evidence of similar 
actions on the part of the accused some pre- 
vious time, infer that the offence under in- 
quiry must also necessarily have been com- 
mitted by the accused and to that extent one 
may with advantage restrict the operation 
of s. 11 of the Act. If that were not done, 
under the provisions of the widely worded 
s. 11,the Court would be invited to hold the 
accused guilty not by direct evidence re; be opie 
ing the crime charged, but by means of evi- 
dence in respect of previous incidents. The 
construction of s, 11 must be inferred from 
the words of the section. The section requires 
that the irrelevant fact to be introduced in 
the evidence in order to be relevant must 
be inconsistent with the fact in issue or re- 
levant fact or makes the existence or non- 
existence of such fact highly probable, which 
means very high degree of probability is re- 

ired, Facts which are of merely probative 
orce cannot be offered in evidence under 
the section. 

STATE_v. LAKSHMANDAS. 69 Bom. L.R. 808. 


~S, 54. See FOREIGN EXCHANGE RE- 
GULATION ACT, 1947, S. 23-A. 
69 Bom. L.R. 808. 


~——S. 90-—Practice—Lower Court not 
properly exercising discretion in raising pre- 
sumption of genuineness of will—Whether ap- 
pellate Court can overrule the discretion— 
Proper order to be made by appellant Court 
—Presumption under s. 90 whether must be 
raised, 

Where the lower Court fails to exercise 
proper judicia] discretion in raising the pre- 
sumption of the genuineness of a will under 
s. 90 of the Indian Evidence Act, 1872, or- 
dinarily it is not proper for the appellate 
Court to overrule the discretion of the trial 
Court, In such a case the applleate Court 
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should remand the case to the trial Court 
and should give proper opportunity to the 
propounder of the will to support the pre- 
sumption by leading evidence. 

Under s. 90 of the Indian Evidence Act, 
1872, the Court has discretion either to pre- 
sume the matters referred to therein as 
proved or may call for proof of the same. 
RANGU VITHOBA v. RAMBHA DINA. 

69 Bom. L.R, 559. 


———-S. 114, presumption under. 

It is not necessary that the report of the 
Public Analyst in Form No. II contained 
in Appendix A. to the Prevention of Food 
Adulteration Rules, 1955, should mention 
that the Public Analyst compared the seal 
on the packet with the specimen seal sent 
separately. Form No. III simply required a 
statement to the effect that the sample was 
properly sealed and fastened and that the 
seal was intact and unbroken. Therefore, 
omission in the report about comparison is 
not of any vital importance. It would be 
legitimate to raise presumption under s. 114 
of the Indian Evidence Act, 1872, that when 
both the sample and the specimen were sent, 
the seals of the two articles were compared. 
KRISHNA RAJARAM v. M.V. KORANNE. 

` 69 Bom. L.R. 651. 


——S. 114, illustration (g)—Prosecution’s 
faure to obtain evidence—Whether on such 
failure adverse inference can be drawn 
cenin A i e 
verse inference against the prosecu- 
da can be drawn only if it withholds. certain 
evidence and not merely on account of its 
failure to obtain certain evidence. When no 
such evidence has been obtained, it cannot be 
said what that evidence would have been and 
therefore no question of presuming that that 
evidence would have been against the pro- 
secution, under s.114, illustration (g) of the 
Indian Evidence Act, 1872 can arise. 
SRICHAND v. STATE OF MHARASHTRA 
69 Bom. LR. G (S. €) 313. 


S. 124—Privilege from disclosure of 
documents by public oficer how to be exer- 
cised. 

Before exercising the right to claim pri- 
vilege from disclosure of confidential com- 
munications under s. 124 of the Indian 
Evidence Act, 1872, the public officer con- 
cerned must come to the conclusion that 
the disclosure of such document would be 
detrimental to the public interest. His deci- 
sion must not be arbitrary or capricious. 
He should not claim privilege merely be- 
cause such disclosure would either advance 
the case of the adversary or damage his case. 
The only relevant consideration which 
should weigh with him is that the disclosure 
of such document would prejudice public 
interest, Exercise of such privilege must not 
be abused. Section 124 of the Act must in 
no event be resorted to as a cloak to shield 
the truth from the Court. 

EXCELSIOR FILM v. UNION OF INDIA 
9 Bom. L.R. (0.C.J.) 878. 


1967.] 


ESSENTIAL COMMODITIES ACT (X of 
1955), 8, 3—~Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963, Clauses 2(a), 3(2)— 
Defence of India Rules, 1962. Rules 141, 
125—Maharashtra Foodgrains (Declaration of 
Stocks) Order, 1964—Orders issued under s. 3 
of Essential Commodities Act how to be pub- 
lished—Who is a “dealer” under cl. I(a) of 
Foodgrains Licensing Order—Person storing 
foodgrains whether presumed to be doing 
business of -storage of foodgrains for sale 
under cl. 3(2)—Notification of order issued 
under Defence of India Rules whether due 
publication. 

For the purpose of publication of an order 
issued under s. 3 of the Essential Commodi- 
ties Act, 1955, what is required is only the 
publication of that order in the Official 
Gazette, It is not necessary for its legal pub- 
lication that the order should be explained 
to the traders or that the order should be 
published by beat of drum. 

In the absence of any evidence to show 
that a person was engaged in the business 
of purchase, sale or storage for sale of food- 
grains in quantity of ten quintals or more 
at any one time, such person cannot be clas- 
sified as a dealer within the meaning of that 
expression as used in clause 2(a) [before its 
amendment] of the Maharashtra Foodgrains 
Dealers’ Licensing Order, 1963. The pre- 
sumption that has to be raised under clause 
3(2) of the Order is only to the extent that 
if the quantity of foodgrains found to have 
been stored is in excess of ten quintals or 
more at any one time, then it should be 
deemed that such a storage was done for the 
purpose of sale, unless the contrary is pro- 
ved. This however does not mean that the 
person so storing the foodgrains would be 
presumed to be doing the business of storage 
of foodgrains for sale. 

Under rule 141 (2) of the Defence of 
India Rules, 1962, notification of an order 
issued under any of these Rules in the Offi- 
cial Gazette is due publication thereof. 
STATE v. MANAFPEHA. 69 Bom. L.R, 715. 


FAMILY HOLDING, determination of. 

Under the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act, 1958, 
for the pur of finding out a family hold- 
ing. with a particular landholder, the land 
which is fit for cultivation has alone to be 
taken into consideration and an unfit land 
like rocky land not fit for cultivation has to 
be excluded, 
SAKHARAM TRIMBAK v. ANANDA. 

69 Bom. L.R, 64. 


FATAL ACCIDENTS ACT (XIII of 1855), 
Ss. 1A, 2—Motor Vehicles Act (IV of 1939), 
‘Sec. 96—Damages for loss of consortium 
whether can be claimed under s.-1 of Fatal 
Accidents Act-Damages for loss of expecta- 
tion of life how to be assessed-—Whether 
Court of appeal can interfere with assessment 
of damages by Motor Accidents Claims Tri- 
bunal—Costs how to be awarded under Motor 
Vehicles Act—Insurer when can contest pro- 
ceeding for damages. 

Under s. 1-A of the Fatal Accidents Act, 
1855, apart from claiming monetary dam- 


GENERAL INDEX. 


907 


FATAL ACCIDENTS ACT, SS. 1A, 2— 
(Contd.) 


ages that the claimant has suffered, the clai- 
mant would also be entitled to compensation 
in respect of any other injury suffered, and 
one of the heads of such injury would be 
loss of the society of the deceased. 

In awarding damages for loss of expec- 
tation of life claimed under s. 2 of the Fatal 
Accidents Act, though the amount need not 
be small or uniform, it should be moderate. 
Damages are not to be awarded for senti- 
mental reasons or as punishment for negli- 
gence, The objective test of happy life is a 
correct test to be applied and in doing so, 
all relevant circumstances must be considered 
in estimating the reasonable amount of 
damages under this head. In assessing dam- 
ages, the present value of the rupee ought 
also to be considered. 

In computing damages under s. 1-A of the 
Fatal Accidents Act any benefit resulting 
from the death to the party bringing the 
action must be considered. 

Normally the Court of Appeal does not 
interfere with the assessment of damages by 
the Motor Accidents Claims Tribunal, but 
where damages assessed appear to be whol- 
ly inadequate, then the appellate Court must 
do its duty of determining what should be 
the correct amount of damages. i 

Under the Motor Vehicles Act, 1939, it 
would be proper and reasonable to allow 
costs as they are taxed in suits in the Bom- 
bay City Civil Court, so far as Bombay 
City is concerned. In the High Court costs 
should be taxed as in a regular appeal on 
the appellate side, 

Where a claim for damages is far too ex- 
aggerated, a part of the costs may be dis- 
allowed. i 

It is only on the limited pound specified 
in s. 96(2) of the Motor Vehicles Act, 1939, 
that the insurer is entitled to contest the 
proceeding for damages under the Act, and 
therefore, except on these limited grounds, 
the Motor Vehicles Tribunal cannot permit 
the insurer to take part in such proceeding. 
ABDULKADAR v. KASHINATH. 

69 Bom. L.R, 848. 


FOREIGN EXCHANGE REGULATION 
ACT (Act VII of 1947), S. 23-A—Sea Customs 
Act (VIII of 1878), Secs. 19, 167(81), 2(£), 
2(gg), 18, 20—Criminal Procedure Cade (Act 
V of 1898), Secs. 423(1), 561-A—Indian Evi- 
dence Act (I of 1872), Secs. 54, 11, 8, 9, 14, 
15—Constitution of India. Arts. 21, 14-— 
Whether unauthorised import of gold by air 
amounts to offence under s. 167(81), Sea 
Customs Act—Customs Officer whether has 
discretion to proceed or not to proceed against 
particular person under s. 167(81)—Accom- 
plice witness—A pplicability of art. 21 of Con- 
Stitution where provisions of Criminal Pro- 
cedure Code not observed—What marks end 
of conspiracy—Whether witness can be re- 
called on allegation that he has given false 
evidence—Use of evidence of prior transac- 
tions when  permissible—Practice—A ppeal 
filed by accused who has jumped bail— 
Court whether can dismiss appeal in limine— 
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Land Customs Act (XIX of 1924), Sec. 9— 
Aircrafts Act (XXII of 1934). 

Under s. 23-A of the Foreign Exchange 
Regulation Act, 1947, all the restrictions in 
reference to the articles dealt with by the 
Act howsoever imported (whether by air, by 
sea or land) will be deemed to be imposed 
under s, 19 of the Sea Customs Act, 1878. 
Therefore the restrictions regarding import 
of the goods notified only by sea were not 
deemed to be restrictions under s. 19 of the 
Sea Customs Act, but all imports of goods 
by any method howsoever, and once they 
became restrictions under s. 19 of the Sea 
Customs Act, without anything more, all the 
provisions of the latter Act will apply. 

Under s. 167(81) of the Sea Customs Act, 
1878, discretion is left to the Customs Officer 
to proceed or not to proceed against a parti- 
cular person. 


If an accomplice is desired to be used ' 


as a witness without the procedure of par- 
don, his trial can be separated and he may 
either be tried first and then be examined as 
a witness or he may be examined as a wit- 
ness first and then tried. 

Where two of the accomplices are almost 
similarly situated as to their complicity in 
an offence and are also willing to be witness- 
es and the police officer selects one of them 
only as a witness, the decision of the police 
officer is not thereby rendered illegal or 
void. 

The evidence of an accomplice witness not 
charge-sheeted by the police ought to be 
received with great caution and may be 
piven more or less weight according to the 
facts and circumstances of each case. 

iy because some provision of the 
Criminal P 


titution of India is not attracted. 
Just as a business partnership does not 


come to an end merely because the partners . 


settle their account or merely because there 
is some set back or because new method of 
business is evolved to make the business 
fool-proof, so also in the case of a criminal 
partnership it does not end by the happening 


of any one of such things. The conspiracy i 


ends, “each one takes his gain in spendable 
form and goes his separate way”. 

There is no general rule that a witness 
should be recalled when an allegation is 
made that the witness has given false cvi- 
dence, The Court must be satisfied that there 
is sufficient independent material before it 
which justifies an inference that the witness 
may have told lies. Evidence cannot be re- 
opened merely on unfounded allegations, 

It is not obligatory on the High Court to 
hear on appeal on merits filed by the accused 
where the accused has after obtaining bail 


removed himself out of the jurisdiction of . 


the Court. In such a case this Court can dis- 
miss the appeal in limine. 

The principle of s. 423(/) of the Criminal 
Procedure Code cannot apply to the case of 
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an appellant who has obtained bail and 
jum bail. Along with this section must be 
read s. 561-A of the Code which inter alia 
speaks of the inherent power of the Court to 
make such orders as may be necessary to 
revent abuse of the process of any Court. 

t is an abuse of the process of the Court to 
obtain bail and then to leave its jurisdiction 
and render it impossible to enforce its orders. 
Section 54 of the Indian Evidence Act, 
1872, cannot be given overriding effect so as 
to be directly contradictory to the other sec- 
tions of the Act. The use of evidence of prior 
transactions which is given by the prosecu- 
tion must however be confined within its 
proper and legitimate limits only. The Court 
cannot merely because there was evidence of 
| similar actions on the part of the accused 
! some previous time, infer that the offence 
, under inquiry must also necessarily have 
| been committed by the accused and to that 


‘extent one may with advantage restrict the 
operation of s. 11 of the Act, If that were 
not done, under the provisions of the widely. 
worded s. 11, the Court would be invited to 
hold the accused guilty not by direct evidence 
regarding the crime charged, but by means 
of evidence on respect of previous incidents. 
| The construction of s. 11 must be inferred 
from the words of the section. The section 
requires that the irrelevant fact to be intro- 
duced in evidence in order to be relevant 
: must be inconsistent with the fact in issue or 
| relevant fact or makes the existence or non- 
! existence of such fact highly probable, which 
' means very high degree of probability is re- 
| quired. Facts which are of merely probative 
force cannot be offered in evidence under the 
section. 
STATE v. LAKSHMANDAS. 69 Bom. L.R. 808. 
FRANCHISE, right of. See MAHARASHTRA 
* MUNICIPALITIES Act, 1965, S. 10. 
d 69 Bom. LR. 767. 


GOVERNMENT OF INDIA ACT (25 & 26 
Geo. V, Ch. 42), S. 142-A—Local authority 
recovering tax on trade in excess of that per- 
mitted by the Government of India Act— 
Bar of s. 84(3) of the Central Provinces 
Municipalities Act, 1922, how far applicable. 
: If after the date specified in s. 142-A of 
. the Government of India Act, 1935 (ie. 
: March 31, 1939) or after the commencement 
i of the Constitution of India, a local authority 
| or any of its instrumentalities imposed or 
i imposes a tax which is in excess of the per- 
| missible amount, it would be exceeding its 
j 

į 

i 


jurisdiction and a provision like s. 84(3) of the 
Central Provinces Municipalities Act, 1922, 
will not bar the jurisdiction of a civil Court 
to entertain a suit instituted by a person 
from whom it is collected for repayment of 
the money recovered from him in excess of 
the permissible amount. 

Where the question merely is whether the 
_ assessment had been made according to law, 
i the Assessing Officer of the municipality 
: having jurisdiction on the subject matter and 


: over the assessee, the provisions of s. 84(3) 
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of the Act may be-a bar to a suit. Where, 
however, the question raised is as to the 
jurisdiction of the Assessing Officer to pro- 
ceed against the assessee and levy on or col- 
lect from him an amount in excess of that 
permitted by the Constitution, the matter 
would be entirely out of the bar of that 
provision, 

BHARAT KALA BHANDAR v. MUNICIPAL COM- 
MITTEE. 69 Bom. L.R. (S.C.) 69. 


HIGH COURT, how far bound by Supreme 
Court obiter. 

If the Supreme Court has considered and 
decided a point, the observations on that 
point will bind this Court (High Court) 
even if the point did not directly arise for 
decision. The point should, however, have 
been considered, whether or not it was neces- 
sary*io consider it for deciding the particular 
dispute, in order that it may become a pre- 
cedent. : 

BISHAN v. MAHARASHTRA WATCH & GRAMO- 
PHONE Co. 69 Bom. L.R. 229. 


————Hypothetical enquiry whether per- 
missive when exercising jurisdiction under 
art. 226 of Constitution of India. 

Rather than embarking on hypothetical 
enquiry as to whether a particular provision 
of law is or is not constitutional or within 
the legislative power, it is preferable that 
Courts should reserve judgments on the 
constitutionality or validity of legislation, 
when the actual controversy is raised whether 
power under a particular statute is invoked to 
the injury or detriment of the interests of 
citizens; until such a contingency arises, 
Courts may refrain, especially in proceedings 
under art. 226 of the Constitution, from 
adjudicating merely on hypothetical problems. 
WHOLESALE GRAIN MERCHANTS ASSOCN. v. 
STATE. 69 Bom. L.R. 93. 


————inherent jurisdiction. 

In a proper case where on the face of. the 
complaint by mere reading of it no offence 
seems to have been committed by the accused, 
the High Court has inherent jurisdiction to 
quash such proceedings at the initial stage 
itself. 

B. C. KHATRI yv. PESHURAM. 
69 Bom. L.R. 636. 


————inherent jurisdiction. 

The inherent powers of the High Court 
preserved by s. 561-A of the Code are vested 
in it by “law” within the meaning of art. 21 
of the Constitution of India. Therefore, 
where the High Court in the exercise of its 
inherent powers cancels a bail granted under 
s. 496 of the Code to a person accused of a 
bailable offence, the deprivation of the per- 
sonal liberty of such person is not violative 
of art. 21. 

When the Constitution or any enacted law 
has embraced and confirmed the inherent 
powers and jurisdiction of the High Court 
which previously existed, that power and 
jurisdiction has the sanction of an enacted 
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“law” within the meaning of art. 21 of the 
Constitution as explained in A. K. Gopalan 
v. The State, 1950 S.C.R. 88. 
RATILAL v. ASST. COLLECTOR. 

69 Bom. L.R. (S.C.) 855. 


——revisional jurisdiction. 

Revisional jurisdiction of the High Court 
is to be exercised for doing justice and not 
for upholding technical objections. 

KANJI KARSANDAS v. LALA ABU. 
69 Bom. L.R. 502. 


——-writ jurisdiction. 

The limitation that the High Court will not 
ordinarily issue a writ in favour of a person 
who has an adequate alternative remedy is a 
self-imposed limitation, its reason being that 
the remedy by way of a writ is an extra- 
ordinary remedy. The normal rule, however, 
can be relaxed in appropriate cases, 
VASUDEO GENU v. RETURNING OFFICER. 

69 Bom. L.R. 776. 


Whether obligatory on High Court 
to hear appeal in case where accused jumped 
bail and removed himself out of its jurisdic- 
tion. 

It is not obligatory on the High 
Court to hear an appeal on merits filed by 
the accused where the accused has after ob- 
taining bail removed himself out of the juris- 
diction of the Court. In such a case the 
Court can dismiss the appeal in limine. 

The principle of s. 423(1) of the Criminal 
Procedure Code cannot apply to the case of 
an appellant who has obtained bail and 
jumped bail. Along with this section must be 
read s. 561-A of the Code which inter alia 
speaks of the inherent power of the Court 
to make such orders as may be necessary to 
prevent abuse of the process of any Court. 
It is an abuse of the process of the Court to 
obtain bail and then to leave its jurisdiction 
and render it impossible to enforce its orders. 
STATE v. LAKSHMANDAS. 

69 Bom. L.R, 808. 


HINDU LAW— 
1. ADOPTION: See Adoption. 


2. SUCCESSION: 
Act. 


3. WOMEN’S RIGHT TO PROPERTY: 
See Hindu Women’s Right to Property 
Act. 


See Hindu Succession 


1. ADOPTION 


Adoption—Alienation of joint family 
property by sole surviving coparcener—Whe- 
ther alienation can be challenged by subse- . 
quently adopted son to pre-deceased copar- 
cener. ' 

Under Hindu law the alienation of joint 
family property by the sole surviving copar- 
cener cannot be challenged by a subsequently 
adopted son to a pre-deceased coparcener in 
the family by the widow of the said copar- 
cener, The power of the sole surviving copar- 
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cener to treat the property as his absolute 
property and deal with it as such is not 
fettered by the contingency of an adoption 
being made by a widow in the family. 

One B died leaving two sons R and N. R 
died in 1921 leaving his widow S. N died in 
1929 leaving a son A and his widow SO, A 
died two years later; he was then unmarried 
and a minor. His mother SO who had suc- 
ceeded to the joint family property adopted 
the defendant in 1941 as a son to her deceas- 
ed husband. In 1945 the defendant alienated 
some joint family properties. About two 
months thereafter S ihe widow of R adopted 
the plaintiff and the latter filed a suit chal- 
lenging the alienations made by the defendant: 

Held, that the principle of relation back 
that on adoption the adopted son’s rights to 

roperty ordinarily relate back to the date of 

is adoptive father’s death, does not apply to 
alienations made by the sole surviving copar- 
cener of the joint family prior to the date of 
adoption, an 

that, therefore, the alienations made by the 
defendant could not be challenged by the 
plaintiff. 

BABGONDA RAMGONDA v. ANNA. 
69 Bom. L.R, 523. 


2. SUCCESSION 


HINDU SUCCESSION ACT (XXX of 1956), 
S. 14—"“Acquire”, meaning of word in s. 
14(2). , 

In s. 14(2) of the Hindu Succession Act, 
1956, the word “acquired” means acquired 
for the first time under any of the instruments 
there mentioned or under a decree. When the 
female has already by reason of law or other- 
wise an interest in the property, then she 
does not “ acquire” any interest in it by 
reason of the instrument or the decree, and 
in that case the restriction imposed cannot be 
effective. 

UDHAV SHANKAR v. TARABAI. 
69 Bom. L.R, 795. 


3. RIGHT TO PROPERTY 


HINDU WOMEN’S RIGHTS TO PROPER- 
TY ACT (XVIII of 1937), Ss. 2, 3—Scope 
and effect of ss. 2 & 3—Widow succeeding 
to interest of husband in joint family pro- 
perty claiming partion under s. 3(3)—Effect 
of partition—Whether on death of widow in- 
terest in property of husband passes by sur- 
vivorship. 

Under the Hindu Women’s Rights to Pro- 
perty Act, 1937, upon the widow succeeding 
to the interest of her husband under s. 3(2) 
and claiming a partition under the right given 
to her under s. 3(3), the interest of her hus- 
band in the joint family property is com- 
pletely separated from the coparcenary 
property and that interest in the property of 

er husband on the death of the widow will 
pass not by survivorship to the erstwhile 
members of the coparcenary but to the heirs 
of her husband. 

RANU THAKU y, SANTA GOGA. 
69 Bom. L.R. (F.B.) 463. 
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INDUSTRIAL DISPUTES ACT (XIV of 
1947), S. 2(kkk)—“Lay-off”, definition of— 
Whether under definition lay-off limited to 
particular period of time. 

The definition of “lay-off” in s. 2(kkk) of 
the Industrial Disputes Act, 1947, does not 
require the stoppage of work under the con- 
ditions specified in that section to be for the 
minimum period of a half day or a full day. 
The definition is general and applies when an 
employer did not or could not, because of 
the circumstances specified in the section, give 
employment to a workman whose name was 
on the muster rolls and who was in continu- 
ous service for one year and who had not 
been retrenched. 

REKCHAND Spa. & Wvo. MILLS v. LABOUR 
COURT. 69 Bom. L.R. 752. 


———S. 11. See INDUSTRIAL DISPUTES 
Act, 1947, S. 36. 69 Bom. LR. 723. 


——— S. 36—Industrial Disputes (Bombay 
Rules) 1956. Rule 32—Civil Procedure Code 
(Act V of 1908), O. HI, rr. 1, 2—Indian Con- 
tract Act (IX of 1872), Chap. X—Whether s. 
36(2) of Industrial Disputes Act exhaustive 
of rights of employer to be represented— 
ooid of s. 36(2). 

lauses (a), (b) and (c) of sub-s. (2) of 
s. 36 of the Industrial Disputes Act, 1947, 
are not exhaustive of the rights of an emplo- 
yer to be represented in a proceeding under 
the Act. It is, therefore, open to an employer 
to seek to be represented in a pr ing 
under the Act by a person other than those 
mentioned in cls. (a), (6) and (c) of s. 36 
(2) of the Act. The exercise of this right is 
however subject to the discretion of the 
Authority concerned to deny to a particular 
person the right of audience. This discretion 
which flows from s. 11 of the Act, which 
gives to the Tribunal the right to regulate its 
procedure must be used judicially. 

The object of s. 36(2) of the Act is to 
create a right in an employer to be represent- 
‘ed by a class of persons and not to restrict 
the right of representation to the classes 
enumerated, 

The fundamental principle of natural 
justice is not that a litigant shall be heard in 
person but that his cause shall be heard and 
that no order affecting his rights shall be 
pesad unless an opportunity is afforded to 

im to show cause why such an order should 
not be passed. 

K. K. KHADILKAR v, INDIAN HUME Pire Co. 
69 Bom. L.R. 273. 


INJUNCTION, temporary. See Cryvm PrO- 
CEDURE Cope, 1908, O. XXXIX, R. 2. 
69 Bom. L.R. 622. 


INSURANCE. See MARRIED WOMEN’S PRO- 
PERTY AcT, 1874, S. 6. 
69 Bom. L.R. 41. 


INTERPRETATION OF STATUTE—Quasi- 
judicial or administration order, based on 
several grounds. 

An administrative or quasi-judicial order 
based on several grounds, all taken together, 
cannot be sustained if it be found that some 
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INTERPRETATION OF STATUTE— 
(Contd) . 

of the pound are non-existent or irrele- 
vant and there is nothing to show that the 
authority would have passed the order on 
the basis of the other relevant and existin 

grounds. On the other hand, an order base 

on several grounds some of which are found 
to be non-existent or irrelevant, can be sus- 
tained if the Court is satisfied that the autho- 
rity would have passed the order on the basis 
of the other relevant and existing grounds, 
and the exclusion of the irrelevant or non- 
existing grounds could not have affected the 
ultimate opinion or decision. 

STATE v. BABULAL. 69 Bom. L.R. (S.C.) 544. 


ISSUE ESTOPPEL, doctrine of—Distinguish- 
ed from principle of autrefois acquit and 
double jeopardy. 

According to the principle of issue esto 
peP if a finding is reached resulting in the 
acquittal of the accused in an earlier crimi- 
nal proceeding before the Court of compe- 
tent jurisdiction, evidence cannot be allow- 
ed to be led so as to upset that finding in 
a subsequent criminal proceeding. Nor can 
the Court in a subsequent proceeding record 
a finding contrary to the finding arrived at 
in the previous proceeding. This prose is 
not the same as the principle of autrefois 
acquit or autrefois convict laid down in 
s. 403 of the Criminal Procedure Code, 1898. 
Nor is it the same as the principle of double 
jeopardy as laid down in art. 20(2) of the 
Constitution of India. On the principle of 
autrefois acquit or autrefois convict and on 
the panciple of double jeopardy a subse- 
quent trial is completely barred because of 
conviction or acquittal in the previous trial. 
The principle of issue estoppel does not bar 
a subsequent trial but it only prevents the 
prosecution to lead evidence for the purpose 
of upsetting the finding reached by the Court 
in a previous trial. It also prevents the Court 
in a subsequent trial from recording a find- 
ing running counter to the finding arrived at 
in the previous proceedings. 

For attracting the doctrine of issue Sart 
pel the following conditions must be fulfill- 
ed, namely, (1) whether there was an issue 
of fact in the previous proceedings, (2) whe- 
ther the issue directly related to an ingre- 
dient of the offence charged at the later trial, 
(3) whether there was a specific finding on 
that issue of fact and (4) whether the ear- 
lier trial was a criminal trial before a Court 
of competent jurisdiction. 

L. R. MELWANI vy, STATE. 
69 Bom, L.R. 421. 


JURISDICTION —-Order of Assistant Regis- 
trar under Maharashtrya Poe ne Socie- 
ties Act (Mah. XXIV of 1961)—Revisional 
application from such order. 


Where an order under s. 91(2) of the : 


Maharashtra Co-operative Societies Act, 
1960, is made by the Assistant Registrar 
with the approval of the Registrar, then the 
revisional jurisdiction will lie to the State 
Government. If, however, the order is made 
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JURISDICTION—(Contd.) 


to the Registrar, then the revision applica- 
tion will lie to the Registrar. In every case, 
whether the revision lies to the State Gov- 
ermment or to the Registrar must, if the 
standard of s. 152 of the Act is to be applied, 
depend upon whether the order was made 
with the approval or sanction of the 


Registrar. 
69 Bom. L.R, 150. 


KRISHNARAO v. STATE. 

LAND ACQUISITION ACT (I of 1894), 
S. 5A—Collector delegating his powers under 
s. 5A to Land Acquisition Officer—Whether 
Collector competent to make further inquiry 
under s. 5A after report submitted by Land 
Acquisition Officer—Proceedings under s. 5A 
whether purely executive. 

Once the powers of the Collector under 
s. SA of the Land Acquisition Act, 1894, are 
delegated to a subordinate officer by virtue 
of the provisions of s. 52A of the Act, the 
report and recommendations of such officer 
are binding on the Collector. These powers 
are exhausted when the officer submits his 
report and the Collector thereafter cannot 
purport to act under that section by proceed- 
ing to make a further inquiry. 

The proceedings under s. 5A of the Act 
are not only executive but are quasi-judicial. 

Section 52A of the Land Acquisition Act, 
1894, permits the Collector to delegate any 
of his powers, or functions and this. postu- 
lates the possibility of his retaining some of 
his powers while delegating other powers. 
The mere facti that the Collector could pick 
and choose which of his powers he was go- 
ing to delegate will not lead to the conclu- 
sion that the Collector must have delegated 
only the powers to receive objections and to 
record evidence thereon, while reserving his 
own powers to make consequential recom- 
mendations. This is purely a question of fact 
and if such a|submission is made it would 
be necessary to produce the particular order 
by which powers under s. 5A of the Act 
were delegated under colour of s. 52A. 
SULOCHANA DApAJI v. COMMISSIONER, 
NaGpur Dn. - 69 Bom. L.R, 797. 


I 
————Ss. 3, 31—Only one person making 
claim before 'Collector—Collector in doubt 
whether claimant entitled thereto—A pplica- 
bility of ss. 30, and 31(2)—Indian Succession 
Act (XXXIX of 1925), Secs. 212, 214, 

The word “dispute” as used in s, 30 and 
in sub-s, (2) of s. 31 of the Land Acquisi- 
tion Act, covers the case where the Collector 
is unable or unwilling or has omitted to de- 
cide whether the sole claimant appearing be- 
fore him is or ‘is not entitled to the property 
acquired and the compensation thereof. 
SPECIAL LAND ACQ. OFFICER v, NATVERLAL- 

| 69 Bom. L.R. (0.C.J.) 168. 


————S. 52A. See LAND ACQUISITION 
Act, 1894, S. SA. 69 Bom. L.R. 797. 


i 
LAND CUSTOMS ACT (XIX of 1924), S. 
1(2)}—“India” meaning of. 
In s. 1(2) of the Land Customs Act, 1924, 


by the Assistant Registrar without reference i the word “India” includes all such territories 


912 
LAND CUSTOMS ACT—{Contd.) 


as were comprised in it on April 1, 1950, 
from which date the section was amended 
by Act XXV of 1950. 
HARIVANSH LAL v. THE STATE. 

69 Bom. L.R, 704. 


LAY-OFF. See INDUSTRIAL Disputes Act, 
1947, S. 2 (kkk). 69 Bom. L.R. 752. 


LEGISLATURE, power to repeal legislation 
on same subject passed by another Legisla- 
ture. 

A power of repeal is implicit in a power 
to legislate on one and the same subject and 
so long as the particular Legislature remains 


within the ambit of its legislative compet: ; 
as 


ence, it is immaterial that its legislation 
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the effect of repealing the legislation of an- | 


other Legislature. 
ZOOLFIQAR ALI v. OFFICIAL TRUSTEE, 
69 Bom. L.R. (O.CJ.) 326. 


LETTERS PATENT (Bombay), CL. 12. See 
Civil PROCEDURE Cope, 1908, O. XXI, R. 
103. 69 Bom. L.R. (0.C.J,) 172. 


LIMITATION ACT (IX of 1908), S. 22 
—Civil Procedure Code (Act V of 1908), 
O. 1, r. 10, sub-rr. 1(1) & (2)—New Plain- 
tiff or defendant substituted after institution 
of suit—Applicability of s. 22, Indian Limi- 
tation Act. 

Section 22 of the Indian Limitation Act, 
1908, makes no distinction between sub- 
r. (1) and sub-r. (2) of O. I, r. 10 of the 
Civil Procedure Code, 1908. The section in 
express terms applies whenever a new plain- 
tiff or a new defendant is substituted after 
the institution of a suit. 

RAMPRASAD v. VIJAYKUMAR. 
69 Bom. L.R. (S.C.) 20. 


———— ART. 11-A—Civil Procedure Code 
(Act V of 1908), Order XXI, r. 103—A ppli- 
cability of O. XX1, r. 103, read with art. 11-A 
of Limitation Act. 

Order XXI, r. 103 of the Civil Procedure 
Code, 1908, read with art. 11-A of the Indian 
Limitation Act, 1908, covers only the case of 
an obsiructor in whose favour an order 
under O. XXI, r. 99 of the Code is passed. 
Therefore, a suit under O. XXI, r., 103 
against persons other than the obstructor 
who are likely to dispute the title of the 
auction purchaser is not barred under 
art. 11-A if it is filed within one year afier 
such order. 

RAMCHANDRA MAHADEO v. Parasu DATTU. 
69 Bom. L.R. 111. 


ART, 23—Suit for damages for 
malicious prosecution—Period of limitation 
for such suit when begins to run—Terminal 
point in cases of acquittal, discharge or dis- 
missal of complaint—Criminal Procedure 
Code (Act V of 1898), Sec. 417 (3). 

Under art. 23 of the Limitation Act, 1908, 
it is the date of acquittal from which time 
begins to run, The latter part of art. 23, 
namely, “the prosecution is otherwise termi- 
nated” is intended to meet cases of dis- 
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LIMITATION ACT, 1908, ART. 23—{Contd.) 


charge or dismissal of complaint. Here also 
it is the end of that proceeding which is ope- 
rative for all intents and purposes and gov- 
erns the point of time when the period be- 
gins to run. : 

The first part of art. 23 is indicative of 
the meaning to be attached to the latter part, 
and it could only mean the first terminal 
point when the prosecution ends in the first 
Court, for the reason that the effect of such 
an ending is the same as in the case of an 
acquittal. 

BHASKAR NARHAR y. KISANLAL. 
69 Bom, LR, 287. 


————ART. 102—Bombay Civil Services 
Rules, 1959, Rules 150, 24, 152-——Goy- 
ernment servants dismissal from service 
held illegal by Court—Subsequent suit by 
Government servant for arrears of salary due 
three years before filing of suit—Whether sych 
claim barred. 

The plaintiff who was a Government ser- 
vant was dismissed from service with effect 
from November J, 1955, He filed a suit con- 
tending that the order of dismissal was ille- 
al and inoperative. His contention was up- 
eld by the trial Court and also by the ap- 
pellate Court on August 20, 1959. He was 
reinstated on July 13, 1960 but resigned soon 
after. On September 7, 1961, he filed the suit 
claiming arrears of his salary from Novem- 
ber 1, 1955 to the date of reinstatement. On 
the question whether the claim for arrears 
of salary which became due three years be- 
fore the filing of the suit was barred by 
art. 102 of the Indian Limitation Act, 1908, 
the plaintiff contended that as under rule 150 
of the Bombay Civil Services Rules, 1959 the 
plaintiff was not entitled to any part of the 
salary until his dismissal was held to be in- 
valid or inoperative, his arrears of salary 


could be said to have accrued due on 
August 20, 1959 and, therefore, his claim 
was within time: 


Held, that the declaration given by the 
Court on August 20, 1959, that the order of 
dismissal was invalid or void did not give a 
fresh starting point of limitation and that, 
therefore, the plaintiff’s claim for arrears of 
salary which became due three years before 
the filing of the suit was barred under 
art, 102 of the Indian Limitation Act. 

Dr. V. D. ANGAL y. THE STATE. 
69 Bom. L.R. 710. 


LIMITATION ACT (XXXVI of 1963), Ss. 
4 to 21—Bombay Sales Tax Act (Bom, V of 
1946), Sec. 23—Indian Limitation Act (IX of 
1908), Secs. 5, 29—A pplicability of ss. 5 and 
29(2) of Limitation Act of 1963 to applica- 
tion under s. 23 of Bom. Act of 1946—Whe- 
ther Sales Tax Tribunal has jurisdiction to 
condone delay in filing such application. 

Where any special law prescribed for any 
application a period of limitation ss, 4 to 21 
of the Limitation Act, 1963, will apply to 
the extent to which they are not expressly 
excluded by such special law. 

The provisions in s. 5 of the Limitation 
Act, 1963, are applicable to an application 
= 


~~ 


1967.] 
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-for reference made under s. 23 of the Bom- 
bay. Sales Tax Act, 1946.° a 
NASANJI GHELA y. STATE. 

69 Bom. L.R, 598. 


-—————§. 12—A pplication for certified copy 
-of decree made after decree drawn up—Whe- 
. ther in computing period of limitation for ap- 

peal time between date of judgment and when 
~ copy ‘of ‘decree ready.for delivery to be ex- 
cluded. oe : 
‘Whether a decree is drawn up or not, or 
whether it is signed or not, the time taken 
by the Court for popoe the decree before 
the date on whi e appellant applies for 

a certified copy of the decree cannot be ex- 
cluded in computing the period of limitation 
for filing the appeal. 

SITARAM DADA v. RAMA DADA. 

i 69 Bom. L.R. 633. 


% : 
LUNATICS, maintenance of. See MUNICI- 
PAL ACT (CoRPORATION) , S. 62-E. 

69 Bom. L.R, 649. 


MADHYA PRADESH ABOLITION OF 
PROPRIETARY RIGHTS (ESTATES, MA- 
HALS AND ALIENATED LANDS) ACT 
- (1 of 1951), S. 3—Madhya Pradesh Land 
- Revenue Code (II of 1955), Secs. 238, 225, 
146, 147, 50—Madhya Pradesh General 
Clauses Act (I of 1914), Sec. 7—C.P. Irriga- 
‘tion Act, 1931, Sec. 26—Malguzars en- 
-~ titled to take lake water free ier purposes of 
irrigation—Whether such right extinguished 
« under Act I of 1951. 
The opening words “Save as otherwise 
- provided in this Act” in s. 3 of the Madhya 
-Pradesh Abolition of Proprietory Rights 
(Estates, Mahals and Alienated Lands) Act, 
1950, are wide enough to relate not only to 
such proprietary rights as are saved by the 
. provisions in the Act but also apply to sub- 
‘ordinate rights in property which vest in the 
-State Government, e.g. customary rights re- 
corded under s. 47 of the Act. Therefore. the 
rights of Malguzars to take free water from 
“a lake for purposes of irrigation and which 
‘rights are recorded in the wajib-ul-urz pre- 
pared under s. 47 of the Act, are not extin- 
guished under the provisions of the Act. 
Mere recording or not recording of the 
rights of a person in the Revenue papers 
cannot destroy these rights. 
ATMARAM SADASHIV v. THE STATE. 
69 Bom. L.R. 256. 


———$. 47. See MADHYA PRADESH ABOLI- 
“TION OF PROPRIETORY RIGHTS (ESTATES, 
MAHALS AND ALIENATED LANDS) Acr. 1950, 
S. 3. 69 Bom. L.R. 256. 


* MADHYA PRADESH PUBLIC TRUSTS 
ACT (XXX of 1951), Ss. 5-8—Bombay Public 
Trusts Act (Bom. XXIX of 1950), Sec. 86(3)— 
General Clauses Act (X of 1897), Sec. 6— 
Whether entry to be made by Registrar in 
Register of public trusts if finding is only 

-in affirmative—Saving clause in statute, object 

: and result of. ` 

Under ss. 5,.6, 7 and 8-of the Madhya 
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MADHYA PRADESH PUBLIC TRUSTS 
ACT, SS. 5-8—(Contd.) 


Pradesh Public Trusts Act, 1951, the Regis- 
trar is enjoined upon to make an entry in 
the Register of public trusts irrespective of 
whether his finding is in the affirmative or 
in the negative; for the entry he has to make 
is the entry “in accordance with his finding” 
whatever that finding is. 

The object of a saving clause such as in 
s. 86(3) of the Bombay Public Trusts Act, 
1950, is to save what has been previously 
done under the statute repealed. The result 
of such a clause is that the pre-existing law 
continues to govern the thing done before a 
particular date from which the repeal of such 
a pre-existing law takes effect. 

HASAN NURANI v. S. M. ISMAIL. 
69 Bom. L.R. (S.C.) 133. 


MAGISTRATE, issue- of process by—Duties 
before issue of such process. 

Before issuing & process to the accused the 
magistrate has to act on the material before 
him at that time to see whether the complai- 
nant makes out a prima facie case, without 
considering any possible defence, At that 
time the accused is not entitled to be heard 
for showing that the complaint does not 
show any prima facie case. That opportunity 
would be afforded to him after a process is 
issued to him and he appears in pursuance 
of that process. 

B. C. KHATRI v. PESHURAM. 

69 Bom. L.R. 636. 
MAHARASHTRA CO-OPERATIVE SO- 
CITIES ACT (Maharashtra XXIV of 1960), 
S. 23(2)—A pplicability -of s. 23(2)—A pplica- 
tion for admission for membership made to 
Society—Pending disposal of application by 
society Assistant Registrar asking society -to 
admit applicant as member—Wheéther Assis- 
tant Registrar competent to take cognizance 
of matter before appeal filed under s. 23(2). 

Until an appeal is filed under s. 23(2) of 
the Maharashtra Co-operative Societies Act, 
1960, and the Registrar’s jurisdiction is in- 
voked, there is no authority in the Registrar 
or his delegate to take interest in or cogniz- 
ance of the matter relating to the rejection 
by a society of an application for member- 
ship while it is at the stage of deliberation 
and decision with the society itself. It is only 
after an application for admission to mem- 
bership is disposed of by the society and its 
decision is adverse to the applicant that the 
applicant can invoke the jurisdiction of the 
appellate authority. 

PRESIDENT, NAGARPALIKA ETC. Co-op. v. 
RAMCHANDRA, 69 Bom. L.R, 643. 


——S, 91/2). See MAHARASHTRA Co- 
OPERATIVE SOCIETIES Acr, 1961, S. 154. 
69 Bom. L.R. 150. 


————_8, 9—Whether s. 95(4) can apply 
before Registrar decides whether dispute 
exists or not. 2 

The principle laid down in I, R. Hingo- 
rani v. Pravinchandra, 67 Bom. L.R. 306, 
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MAHARASHTRA CO-OPERATIVE. SO- 
CITIES ACT, S. 95—(Contd.) x 


will not apply to a dispute referred to 
in 8° 95(1) or s. 95(4) of the Maba- 
rashtra Co-operative Societies Act, 1960 
and, therefore, the proper authority can 
exercise power to make any interlocutory 
order mentioned therein even before the’ Re- 
gistrar decides that there is a dispute. It is 
not necessary that a Registrar s have first 
„decided whether a dispute exists or not. 
JAGJIVAN y. MANGAL Co-op. Housina Soc. 
69 Bom, L.R. 389. 


——-S, 146(p}—Indian Penal Code (Act 
XLV of 1860), Sec. 467—Bombay General 
Clauses Act (1 of 1904), Sec. 27—General 
Clauses Act (X of 1897), Sec. 26—Act an 
offence under I. P. Code as well as under 
Mah, Act XXIV of 1960—Whether prosecu- 
- tion of offence under 1. P. Code permissible. 
If an act constitutes an offence under the 
Indian Penal Code, 1860, as well as under 
-the provisions of the Maharashtra Co-opera- 
tive Societies Act, 1960, it is open and per- 
missible for the prosecution to choose to 
prosecute under the provisions of the Indian 

Penal Code alone. 
NARHARI SAMBHAJIRAO v. WAMAN SAMBHAJI. 
69 Bom. LR. 687. 


———-S, 149(9). See MAHARASHTRA CO- 
OPERATIVE SOCIETIES ACT, 1960, S. 154. , 
69 Bom, L.R. 150. 


———-S. 154—0rder passed under s. 9I (2) 
—Whether Co-operative Tribunal has revi- 
sional jurisdiction against such order—Order 
_ under’s, 91(2) made by Assistant Registrar 
_ with or without approval of Registrar—Revi- 
sional jurisdiction of State Government 
Registrar. 

The words “any. proceeding in which an 
appeal lies to it” in s, 149(9) of the Maha- 
rashtra Co-operative Societies Act, 1960, as 
interpreted in relation to s. 97 of the Act, in- 
clude only such orders as are made on merits 
after the Registrar has referred the dispute 
to arbitration and the Registrar, or his 
nominee or the board of nominees, have de- 
cided the dispute on merits. It would also 
include cases where interlocutory orders are 


made under s. 95 of the Act. Therefore, 
under s. 149(9) of the Act, the Co-operative 
Tribunal has no revisional jurisdiction 


against an order under s., 91(2) of the Act. 
Where an order under s. 91(2) of the Act 
is made by the Assistant Registrar with the 
approval of the Registrar, then the revisional 
jurisdiction will lie to the State Government. 
, however, the order is made by the Assis- 
tant Registrar without reference to the Re- 
gistrar, then the revision application will lie 
to the Registrar. In every case, whether the 
revision lies to the State Government or to 
the Registrar must, if the standard of a. 152 of 
the Act is to be applied, depend upon whe- 
ther’ the order was made with the approval 
or sanction of the Registrar, 
KRISHNARAO BAKARAMJI y. STATE. 
“ae : x 69 Bom. LR. 150. 
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MAHARASHTRA FOODGRAINS (CON- 
TROL ON MARGIN OF PROFIT) ORDER, 
1963, See ` MAHARASHTRA  FOODGRAINS 
DEALERS’ LICENSING ORDER, 1963, CL. 6. 

69 Bom, L.R. 93. 


MAHARASHTRA FOODGRAINS DEAL- 
ERS’ LICENSING ORDER, 1963, CL. Xa). 

In the absence of any evidence to show 
that a person was engaged in the business 
of purchase, sale or storage for sale of food- 
grains in quantity of ten quintals or more 
at any one time, such person cannot 
be classified as a dealer within the 
meaning of that expression as used 
in clause 2(a), (before its amendment) 
of the Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963. The presumption that 
has to be raised under clause 3(2) of the 
Order is only to the extent that if the quan- 
tity of foodgrains found to have been stored 
is in excess of ten quintals or more at any 
one time, then it should be deemed that@uch 
a storage was done for the purpose of sale, 
unless the contrary is proved. This however 
does not mean that the person so storing the 
foodgrains would be presumed to be doing 
the business of storage of foodgrains for sale. 
STATE v. MANAFKHA. 69 Bom. L.R. 715. 


——CL, 6—Maharashtra Foodgrains 
(Control on Margin of Profit) Order, 1963— 
Constitution of India. Arts. 226, 358, 359, 
19—Essential Commodities Act (X of 1955), 
Sec. 3—Defence of India Rules, 1962. Rule 
125—Constitutionality of two Orders— Whe- 
ther Orders immune from challenge under 
arts. 358 & 359 respectively—Power to refuse 
licence under Cl. 6 of Licensing Order whe- 
ther an unbridled or unchannelised power— 
Whether in proceedings under art, 226 Courts 
can embark on hypothetical inquiry as to 
constitutionality of legislation, ` 

The Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963, is constitutional as the 
restrictions placed on the right to carry on 
trade under the Order are not unreasonable. 
Apart from this in view of the Proclamation 
of Emergency under art. 358 of the Consti- 
tution of India, a challenge to the Order 
ee or art. 19 of the Constitution is uñten- 
able. k 

The Maharashtra Foodgrains (Control on 
Margin of Profit) Order, 1963, is-not invalid 
as the rule-making authority has not in any 
manner exceeded the’ power in fixing the rate 


of profit in exercise of its power to ‘control 


price. 

The Maharashtra Foodgrains (Control on 
Margin of Profit) Order, 1963, ‘is immune 
from challenge under art. 359 of the Consti- 


tution of India. : 


The power to refuse a licence under clatise 
6 of the Maharashtra Foodgrains Dealers’ 
Order, 1963, is not an’ unbridled 
or unchannelised power in- the licensing 
authority. pate : ' 

Vesting of power in the licensing ‘authority 
to refuse a licence under clause 6 of the 
Maharashtra Foodgrains Dealers’ Licensing 
Order, 1963, must necessarily be limited to 
one or the other of the objects for which a 


-licence has beer introduced, viz., for main- 
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MAHARASHTRA FOODGRAINS DEAL- 
al eo ORDER, 1963, CL. 6— 
ontd, 


taining or increasing supplies of any essen- 
tial commodity or for securing their equit- 
able distribution and availability at fair 
prices. Therefore, unless a refusal can be 
shown to be intimately connected as repug- 
nant to any of these objects or ancillary 
thereto it will not be sustained. 

Rather than embarking on hypothetical 
enquiry as to whether a particular provision 
of law is or is not constitutional or within 
the legislative power, it is preferable that 
Courts should reserve judgments on the con- 
stitutionality or validity of a legislation, 
when the actual controversy is raised whe- 
ther power under a particular Jaw is invoked 
to the injury or detriment of the interests of 
citizens; until such contingency arose, Courts 
may refrain, especially in proceeding under 
art."226 of the Constitution, from adjudica- 
ting merely on hypothetical problems, 
WHOLESALE GRAIN MERCHANTS ASSOCN. v. 


STATE. 69 Bom. L.R. 93. 
MAHARASHTRA WAGES 
RULES, 1963, R. 23. See MINIMUM WAGES 
Act, S. 5 69 Bom. L.R. 296. 
———--R. 24. See MINIMUM WAGES ACT, 
8. 5, 69 Bom. L.R. 296. 

R, 26. See MINIMUM WAGES ACT, 
S. 5. 69 Bom. L.R. 296. 


MAHARASHTRA SECONDARY EDUCA- 
TION BOARDS ACT (XLI of 1965), 8. 2(0}-- 
Maharashtra Secondary Education Boards 
Regulations, 1966, Regs. 49(8), 42(2), 19(6), 
47(1)—-Whether regulation 49(8) valid and 
reasonable—Regulations made under Act 
have force of law—Regulations whether in 
nature of bye-laws or statutory rules—Dis- 
tinction between bye-laws and statutory rules— 
Intra vires bye-law forbidding person from do- 
ing what he is entitled to do at common law— 
Such bye-law whether could be held invalid 
on ground of its repugnancy to general law— 
Bombay University Act (Bom, XXII of 1857) 
—Indian Universities Act (VIII of 1904)— 
Bombay University Act (Bom. IV of 1928) 
—Bombay Secondary School Certificate Exa- 
mination Act (Bom. XLIX of 1948). 

Heads of secondary schools have a com- 
mon law right, which is contractual in nature 
and is binding on pupils and their guardians. 
of presenting for the S.S.C. Examination 
only those pupils who make satisfactory 
academic progress and not the rest. This 
right, however, can be overridden by a valid 
legislation. 

Regulation 49(8) passed by the Maha- 
tashtra State Board of Secondary Education 
under the provisions of the Maharashtra 
Secondary Education Boards Act, 1965, is in- 
valid on the ground that it is ultra vires the 
powers of the Board, and also on the ground 
that, assuming it to be infra vires, it is un- 
reasonable, 

. The Regulations made by the State Board 

of Secondary Education under the Maha- 
rashtra Secondary Boards Act, 1965, have 
the force of law. 
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TION BOARDS ACT, S. 2—{Contd.) 


The Regulations under the Act are in the 
mature of bye-laws and not statutory rules. 

There is a distinction between these two 
types of subordinate legislation. Where an 
Act lays down the general policy of the 
Legislature and delegates to some authority 
the function of filling in the details of that 
policy, the regulations made by that autho- 
rity are in the nature of statutory rules. Such 
power is usually granted by the Legislature 
to the executive, but where the matter re- 
lates to judicial procedure the power is some- 
times given to the judiciary. On the other 
hand, where the Legislature provides far the 
constitution of a local authority or & statu- 
tory corporation, defines its purpose, and 
empowers it to make provisions for carrying 
into effect the purpose for which it was con- 
stituted, the regulations made by the local 
authority or statutory corporation are in the 
nature of bye-laws. 

A bye-law which is intra vires the powers 
of the authority which made it cannot be 
held to be invalid on the ground of its re- 
pugnancy to the general law, if it merely 
forbids a person from doing what he is en- 
titled to do at common law. 

SopHy KELLY vy. THE STATE. 
69 Bom. L.R. 186. 


———S. 18. See BOMBAY SECONDARY 
EpucaTION Boarps Act, 1965, S. 2(0). 
9 Bom. L.R. 186. 


———S. 19. See BOMBAY SECONDARY 
EDUCATION Boarps Acr, 1965, S. 2(0). 
69 Bom. L.R. 186. 


———S. 36. See BOMBAY SECONDARY 
EpucaTION Boarps Act, 1965, S. 2(0). 
69 Bom. L.R. 186. 


MAHARASHTRA SECONDARY EDUCA- 
TION BOARDS REGULATIONS, 1966, 
REGN. 49/8). 

Regulation 49(8) passed by the Maha- 
rashtra State Board of Secondary Education 
under the provisions of the Maharashtra 
Secondary Education Boards Act, 1965 is in- 
valid on the ground that it is ultra vires the 
powers of the Board, and also on the ground, 
that assuming it to be intra vires, it is un- 
reasonable. 

SOPHY KELLY yv. THE STATE. 
69 Bom. L.R. 186. 


MAHARASHTRA STATE ELECTRICITY 
BOARD CLASSIFICATION AND RE- 
CRUITMENT REGULATIONS, 1961, RE- 
GULATION 8, 

Under Regulation 8 of the Maharashtra 
State Electricity Board Classification and Re- 
cruitment Regulations, 1961, the only autho- 
tity to effect modifications in the minimum 
qualifications prescribed for the post is the 
Board itself. The Board, therefore, could in 
a piven case call for applications stating that 
ordinarily the qualifications should be those 
as are mentioned in Schedule A but clearly 
indicating in the advertisement itself that the 
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BOARD CLASSIFICATION AND RE- 
CRUITMENT REGULATIONS, 1961, RE- 
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Board reserves to itself the power in suitable 
cases on recommendation of the Selection 
Committee to relax or condone the condi- 
tions regarding qualifications or experience 
in exceptional cases, But so long as the ad- 
vertisement does not give any such indica- 
tion that the Board itself would relax the 
condition of minimum qualification or ex- 
perience, it is not permissible for the appoint- 
ing authority to condone or relax any of 
the conditions to the detriment of equal op- 
portunity being made available to other can- 
didates whose cases for similar condonation 
or relaxation could not be considered by tho 
Selection Committee for want of proper ad- 
vertising. Therefore, the power of the Board 
under Regulation 8 has to be exercised be- 
fore the advertisement is issued. If the Board 
considers that it is advisable to relax the 
rigidity of minimum requirements regarding 
qualification and experience in respect of a 
particular post, that decision cannot be taken 
subsequently to the prejudice of the rights of 
candidates who are shyed away or kept from 
making even an application when the adver- 
tisement speaks of minimum requirements 
from a candidate for a parvenir post. 

MAHARASHTRA STATE E.B.E. ASSOCN. v. 
Man, State E. Bp. 64 Bom. L.R. 674. 


MAHARASHTRA ZILLA PARISHADS 
AND PANCHAYAT SAMITIS ACT (Maha- 
rashtra V of 1962), 8. 16(1)(h)—Maharashtra 
Zilla Parishads Election Rules, 1962, Rule 
20(1)—Secondary School Code. Rules 77.6, 
87.4, 3(3)—Headmaster of school receiving 
Grant-in-Aid from Government—Whether 
office of headmaster one of profit under or in 
gift of Government within s. 16(1)(h) of 
Mah, Act V of 1962. 

The office of the headmaster of a school 
receiving Grant-in-Aid from the State Goy- 
ernment is not “an office of profit under or 
in the gift of the Government” within the 
meaning of the expression in s. 16(7) (h) ot 
the Maharashtra Filla Parishads and Pan- 
chayat Samitis Act, 1961. 

The limitation that the High Court will 
not ordinarily issue a writ in favour of a per- 
son who has an adequate alternative remedy 
is a self-imposed limitation, its reason being 
that the remedy by way of a writ is an ex- 
traordinary remedy. The normal rule, how- 
ever, can be relaxed in appropriate cases. 
VASUDEO GENU y. RETURNING OFFICER. 

69 Bom, L.R. 776. 


———S. 39, See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1961, S. 62. 69 Bom. L.R. 244. 
———S. 40. See MAHARASHTRA ZILLA 
. PARISHADS AND PANCHAYAT SAMITIS ACT, 
1961, S. 62. 69 Bom. L.R. 244. 
———-S. 57, See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1961, S. 62. 69 Bom. L.R. 244. 
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MAHARASHTRA ZILLA PARISHADS 
AND PANCHAYAT SAMITIS ACT, S. 62— 
Absence of Councillor member for three con- 
secutive months from mectings of Panchayat 
Samiti—Whether Commissioner can decide 
question in respect of such absence be- 
fore decision on it by Zilla Parishad— 
Circumstances under which Councillor ceases 
to be member of Panchayat Samiti. 

Under s, 62(/) of the Maharashtra Zilla 
Parishads and Panchayat Samitis Act, 1961, 
the office of a member of the Panchayat 
Samiti is automatically rendered vacant in 
the circumstances mentioned therein and the 
section does not deal with Councillor mem- 
bers of the Panchayat Samiti. The question 
in respect of the absence of a Councillor 
member for three consecutive months from 
the meetings of the Panchayat Samiti can 
never fall to be decided by the Commissioner 
until and after the Zilla Parishad has upon 
report of the Panchayat Samiti dealt ith 
that question in accordance with the scheme 
of s. 62(2) of the Act. Under the scheme 
of s. 62(2), the decision of the Zilla Pari- 
shad will be in connection with the concern- 
ed Councillor vacating his office as Coun- 
cillor and not merely as a member of the 
Panchayat Samiti. 

In so far as a Councillor becomes an ex- 
officio member of a Panchayat Samiti under 
s. 57 of the Act, he cannot cease to be a 
member of the Panchayat Samiti until and 
unless he is removed and/or vacates his office 
as Councillor in accordance with the provi- 
sons contained in ss. 39, 40 and 62(2) of the 

ct, 

ASARAM yv. COMMISSIONER, AURANGABAD. 
69 Bom. L.R. 244. 


MALICIOUS PROSECUTION—Suit for 
damages for,—Period of limitation for such 
suit. 

Under art. 23 of the Limitation Act, 1908, 
it is the date of acquittal from which time 
begins to run. The latter part of art. 23, 
namely, “the prosecution is otherwise ter- 
minated” is intended to meet cases of dis- 
charge or dismissal of complaint. Here also 
it is the end of that proceeding which is 
operative for all intents and purposes and 
governs the point of time when the period 
egins to run. 

The first part of art. 23 is indicative of the 
meaning to be attached to the latter part, 
and it could only mean the first terminal 
point when the prosecution ends in the first 
Court, for the reason that the effect of such 
an ending is the same as in the case of an 
acquittal. 

BHASKAR NARHAR v, KISANLAL. 
69 Bom. L.R. 287. 


MARRIED WOMEN’S PROPERTY ACT 
{III of 1874), S. 6—Married Women’s Property 
Act, 1882 [45 & 46 Vict. c. 75], Sec. 11— 
Policy of life insurance for benefit of children 
only whether covered by s. 6—Whether bene-, 
fit under life insurance policy must under 
s. 6 be exclusively for wife or children— 
Right to benefit under life insurance policy 
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MARRIED WOMEN’S PROPERTY ACT, 
S. 6—(Contd.) 


accruing only in event of certain contingency 
—Such policy whether within scope of s. 6— 
Policy whether should expressly refer to 
words “for the benefit of his wife...” etc.— 
Policy of insurance—Whether contract of in- 
surance consists of policy and proposal. 

A policy of insurance effected by a married 
man on his own life and which is for the 
benefit only of his children is also contem- 
plated by s. 6 of the Married Women’s Pro- 
perty Act, 1874. 

Under s. 6 of the Act the benefit under a 
policy of life insurance need not be only for 
the wife or the children. It could be a bene. 
fit for the wife and children along with 
others. 

The mere fact that the right to the benefit 
under a policy of life insurance would accrue 
ony in the event of a certain contingency 
happening will not take the policy out of 
the scope of s. 6 of the Act. In such a case 
it will be a contingent trust included within 
the scope of s. 

Whether or Sal the policy expressly refers 
to the words “for the benefit of his wife, 
or of his wife and children, or any of them” 
contained in s. 6 of the Act, if it is ap- 
pon on the contract of insurance that the 

nefit was conferred on them, it is enough 
for the purpose of that section and e 
section will apply. 

A policy of insurance is not the formal 
document issued after acceptance of the pro- 
posal but is the whole contract which con- 
stitutes a policy of insurance. Therefore, the 
contract of insurance may consist, in a given 
case, not only of the policy formally issued 
when the proposal is accepted but of the 
peepee! which may be incorporated in the 
policy. 

MARIA ANTONICA v. B. R. BALIGA, 
69 Bom, L.R. 41. 


MINMUM WAGES ACT (XI of 1948), 
S. 5—Maharashtra Minimum Wages Rules, 
1963. Rules 23, 24, 26—Workman getting 
higher wages than prescribed minimum wages 
under Act—Workman made to work on rest 
days—Whether such workman entitled to 
claim more for extra work on rest days under 
Act. 

Where a workman is getting much more 
than the minimum wages prescribed by 
notification under s. 5 of the Minimum 
Wages Act, 1948, and he is required to work 
on, rest days, he cannot under the Act claim 
anything more for such extra work on the 
basis of his contractual wages. 


YESHWANT v. AUTHORITY, MINIMUM WAGES 


ACT. 9 Bom. L.R. 296. 
—————-§. 12. See MINIMUM WAGES ACT, 
1948, S. 5. 69 Bom, L.R. 296. 
——S. 13. See MINIMUM WAGES ACT, 
1948, S. 5 69 Bom, L.R. 296. 
—_—-—-S. 14. See MINIMUM WAGES Act, 
1948, S. 5. 69 Bom, L.R. 296. 
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MORTGAGE—Morigagee in possession, See 
BOMBAY TENANCY AND AGRICULTURAL LANDS 
Act, 1948, S. 33B. 69 Bom, L.R. 574. 


-—————redemption of mortgaged property. 
See TRANSFER OF PROPERTY ACT, 1882, S. 60. 
69 Bom. LR. 504. 


MOTOR VEHICLES ACT (IV of 1939), S. 2 
—Bombay Motor Vehicles Rules. Rules 129, 
229, 221, 226—Auto-rickshaw whether motor- 
cab within s. 2(15)—Rule 129 whether ap- 
plies to auto- rickshaws—Requirement as to 
light in rule 229 whether in relation to meter 
—Rule 221(1) whether can be substantially 
complied with. 

An auto-rickshaw falls within the defini- 
tion of motor cab contained in s. 2(/5) of 
the Motor Vehicles Act, 1939, 

Rule 129 of the Bombay Motor Vehicles 
Rules, 1959, applies to auto-rickshaws. 

The requirement as to light contained in 
rule 229 of the Rules is not a requirement 
of a meter. The uirement prescribed is 
that of a cab. A cab fitted with a meter must 
have a light. 

Rule 221(J) of the Rules requires sub- 
stantial compliance and not compliance 
which is literally in accord with rule 226(8). 
Therefore, if the driving mechanism of the 
distance recording gears of meters are affix- 
ed to any other portion of the auto-rickshaws 
because of impossibility of affixing them at 
the prescribed place, the owner or driver will 
be held to have substantially complied with 
the rule and will incur no penalty. 
SUNMITRA AUTO v. DIRECTOR OF TRANSPORT. 

69 Bom. L.R. 247. 


———Ss. 95, 96—Workmen’s Compensa- 
tion Act (VIII of 1923), Sec. 23—A pplicant- 
employee injured when loading stones in 
motor truck belonging to employer —A ppli- 
cant’s application for compensation—Notice 
issued to insurer and insurer denying liability 
—Insurer not added as party to proceedings 
before Commissioner for Workmen's Com- 
pensation—Whether judgment against insured 
employer enforceable against insurer-—Com- 
petency of appeal by insurer against order of 
Commissioner. 

The applicant who was employed by the 
respondent for loading stones at a quarry 
while loading stones in a motor truck be- 
longing to the respondent was severely in- 
jured on his leg by a stone which flew from 
the quarry where blasting operations were 
going on. As a result of the injury the appli- 
cant’s leg had to be amputated. The appli- 
cant filed an application for compensation 
before the Commissioner for Workmen’s 
Compensation against the respondent. A 
notice under s. 96(2) of the Motor Vehicles 
Act, 1939, was issued to the insurer com- 
pany with which the respondent had taken 
out a policy of insurance in relation to the 
use of the truck. The insurer appeared and 
put in a written-statement contending that it 
was not liable by reason of the fact that the 
accident was not in respect of the liabilities 
mentioned in s. 95 of the Act and that the 
accident had taken place in a private place. 
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The insurer was not added as a party to the 
proceedings, The Commissioner made an 
award in favour of the applicant and held 
the insurer liable to pay the sum awarded to 
the applicant, The insurer appealed. On the 
questions whether the judgment obtained 
against the respondent could be enforced 
against the insurer and whether the appeal 
filed by the insurer was competent as it was 
not added as a party to the proceedings be- 
fore the Commissioner:— 

Held, that the liability so far as the appli- 
cant was concerned was not covered by the 
policy of insurance as required under 
s. 95(1) (b) of the Act, inasmuch as none of 
the conditions mentioned in the first part of 
the proviso to s. 95(/) was fulfillled and, 
therefore, the judgment could not be enforced 
against the insurer, and 

that it was competent to the insurer to 
appeal against the order of the Commissioner 
by virtue of s. 23 of the Workmen’s Compen- 
sation Act, 1923, read with s, 96(2) of the 
Motor Vehicles Act, 1939, which places the 
insurer on the same footing as a judgment- 
debtor. 

Under s, 95(2)(a) of the Motor Vehicles 
Act, 1939, the upper limit of the liability 
arising under the Workmen’s Compensation 
Act, 1923, in respect of the death of, or 
bodily injury to, employees must be confined 
to the number of injured persons not exceed- 
ing six. Therefore, whatever the number of 
persons employed and whatever the number 
of persons who have actually suffered death 
or bodily injury, the liability in respect of 
death or injury does not extend beyond six 
persons. 

BRITISH INDIA INSURANCE v. SABANNA. 
69 Bom. L.R. 162. 


S, 96(2). 

It is only on the limited grounds specified 
in s. 96(2) of the Motor Vehicles Act, 1939, 
that the insurer is entitled to contest the pro- 
ceeding for damages under the Act, and 
therefore, except on these limited grounds, 
the Motor Vehicles Tribunal cannot permit 
the insurer to take part in such proceeding. 
ABDULKADAR v. KASHINATH. 

69 Bom, L.R. 848. 


MUNICIPAL ACT (CORPORATION) (Bom. 
III of 1888), S. 62-E—Bombay Provincial 
Municipal Corporation Act (Bom. LIX of 
1949), Sec. 65—Maintenance charges of 
lunatics—Whether Municipality liable for 
such charges merely because lunatic happened 
to reside for one year within Corporation 
limits sometime prior to reception order. 
Under s. 62-E of the Bombay Municipal 
Corporation Act, 1888, the Municipal Cor- 
poration is liable for the maintenance charges 
of lunatics who have been residing within 
the Corporation limits for at least one year 
immediately prior to the reception order. 
The Municipal Corporation cannot be held 
liable for such charges merely because some- 
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MUNICIPAL ACE (CORPORATION), 
S. 62-E—(Contd.) 


time in the past they happened to reside for 
one year within the Corporation limits, but 
had not resided within such limits for the 
prescribed period immediately before the date 
of the reception order. 


-MUNICIPAL CORPORATION v. STATE. 


69 Bom. L.R. 649. 


MUNICIPAL ACT (PROVINCIAL) (COR- 
PORATIONS) (Bom. LIX of 1949), 8. 487 
—Municipal Corporation running public 
transport undertaking in accordance with and 
in manner authorised by Act—Driver oł 
vehicle of such undertaking alleged to have 
res vehicle negligently—A pplicability of 
Ss. s 

Where a Municipal Corporation governed 
by the Bombay Provincial Municipal r- 
porations Act, 1949, runs a public transport 
undertaking in accordance with and in the 
manner authorised by the provisions of the 
Act, the drivers running the vehicles do so 
in pursuance of the provisions in the Act 
and the act of driving is in execution of the 
corporation’s duties to run the transport 
undertaking. Therefore, where the cause of° 
action is that the driver of a vehicle of such 
a transport undertaking drove the same 
negligently; the provisions of s. 487 of the 
Act will be atracted. 
TRANSPORT MANAGER v. M.S.R.T. CORPN. 

69 Bom. L.R. 869. 


MUNICIPALITIES ACT (C.P.) (I of 1922), 
Item 4 in the Schedule to the Professions 
Tax Limitation Act, 1941, must be construed 
strictly like a taxing statute. Therefore, the 
reference in item 4 to the Central Provinces 
Municipalities: Act, 1922, means the Central 
Provinces Municipalities Act, 1922, and not 
the Central Provinces and Berar Municipa- 
lities Act, 1922. 
MUNICIPAL COMMITTEE v. MANILAL. 
69 Bom. L.R. (S.C.) 316. 


See MUNICIPALITIES Act 
69 Bom. L.R. (S.C.) 69. 


———S8. 48. 
(C.P.), S. 84. 


———S8. 66(1)(b}—Government of India 
Act, 1935 [25 & 26 Geo. V, Ch. 42} Sec. 
142A—Constitution of India, Art. 276—- 
Notification imposing tax on quantum of bales 
ginned and pressed—Validity of notification 
—Suit for refund of tax levied under C. P. 
Act whether competent. 

A Municipal Committee governed by the 
C.P. eg eat Act, 1922, by a notifica- 
tion dated January 2, 1940, imposed a tax 
on persons carrying on the trade of ginning 
and pressing cotton on certain quantum of 
working such as ginning of a bale or press- 
ing of a bale. On the question whether the 
notification was ultra vires of the powers of 
the committee, it was contended (1) that as 
the result of working of the notification in 
some cases was the contravention of the pro- 
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MUNICIPALITIES ACT (CP), S. 66— 
(Contd.) 


visions of s. 142A of the Government of 
India Act, 1935 and art, 276 of the Constitu- 
tion of India and (2) that as the notification 
did not itself lay down the maximum limit of 
tax, the notification was invalid and ultra 


vires: i 
Held, (1) that the notification was not in- 


valid but it was only the excess recovery 
made under it that would be constitutionally 
illegal or ultra vires, and (2) that the noti- 
fication was not invalid on the ground that 
the maximum amount leviable was not pre- 
scribed by the Committee. 

A suit for refund of tax levied by a Muni- 
cipal Committee under the C.P. Municipa- 
lities Act is not competent. 

MUNICIPAL COMMITTEE, MALKAPUR v. 
BALLABHDAS. 69 Bom, L.R. 723. 


$ 
———8. 66(IXo)—Constitution of India, 
Art. 277; 7th Sch., List I entries 89, 30; List 
Il entries 56, 52—Whether tax under s. 66 
(1) (0) a terminal tax. 

The incidence of tax under s. 66(/) (0) of 
the Central Provinces & Berar Municipalities 
‘Act, 1922, not being the transport of goods 
but entry and exit of goods in and out of 
the municipal limits, it cannot fall within 
entry 56, List I of the Seventh Schedule to 
the Constitution of India. The tax also does 
not fall in entry 52 of List IL The tax is 
really a tax that is imposed at a terminus 
and would be a terminal tax as understood 
in entry 89, List I. 
MUNICIPAL COMMITTEE v. NANDKISHORE. 

69 Bom, L.R. 303. 


————S. 83. See MUNICIPALITIES ACT 
(C.P.), 1922, S. 84. 69 Bom. L.R. (S.C.) 69. 


———§. 84—Government of India Act 
[25 & 26 Geo. V, Ch. 42], Sec. 142A—Con- 
stitution of India, Arts. 276, 265, 226—Local 
authority recovering tax on trade in excess 
of that permitted by Constitution—Whether 
such act ‘an act done or purported to be done 
under the Act’ within s, 48(1) of C. P. Act 
ll of 1922—Suit for repayment of excess 
amount whether barred by s. 84(3) of Act— 
Supreme Court—Scope of appeal before,— 
Whether can be enlarged beyond that of 
appeal before Courts below. 

If after the date specified in s. 142-A of 
the Government of India Act, 1935 (ie. 
March 31, 1939) or after the commencement 
of the Constitution of India, a local autho- 
rity or any of its instrumentalities imposed 
or imposes a tax which is in excess of the 
permissible amount, it would be exceeding 
its jurisdiction and a provision like s. 84(3) 
of the Central Provinces Municipalities Act, 
1922, will not bar the jurisdiction of a civil 
Court to entertain a suit instituted by a per- 
son from whom it is collected for repayment 
of the money recovered from him in excess 
of the permissible amount. 

Where the ganon merely is whether the 
assessment had been made according to law, 
the Assessing Officer of the municipality 
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having jurisdiction on the subject matter and 
over the assessee, the provision of s. 84(3) 
of the Act may be a bar to a suit. Where, 
however, the question raised is as to the 
jurisdiction of the Assessing Officer to pro- 
ceed against the assessee and levy on or col- 
lect from him an amount in excess of that 
permitted by the Constitution, the matter 
would be entirely out of the bar of that 
provision. 

Where a constitutional or statutory prohi- 
bition exists or can be implied, anything 
done or purported to be done by an autho- 
rity must be regarded as wholly without juris- 
diction and is not entitled to a protection of 
the Jaw under colour of which that act was 
done. 

Where power exists to assess and recover 
a tax upto a particular limit and the assess- 
ment or recovery of anything above that 
amount is prohibited, the assessment or re- 
covery of an amount in excess is wholl 
without jurisdiction and nothing else. To such 
a case the statute under which action was 
purported to be taken can afford no protec- 
tion. To the extent that it affords protection, 
it would be bad. But where the validity of 
a provision of a statute can be upheld upon 
a possible construction of that provision it 
would be the duty of the Court to so con- 
strue it as to avoid rendering the provision 
unconstitutional and reject a construction 
which will invalidate the provision. 

The Constitution is the fundamental law 
of the land and it is wholly unnecessary to 
provide in any law made by the Legislature 
that anything done in disregard of the Con- 
stitution is prohibited. Such a prohibition 
has to be read in every enactment. 

One of the corollaries flowing from the 
principle that the Constitution is the funda- 
mental law of the Jand is that the normal re- 
medy of a suit will be available for obtain- 
ing redress against the violation of a con- 
stitutional provision. The Court must, there- 
fore, Jean in favour of construing a law in 
such a way as not to take away this right 
and render illusory the protection afforded 
by the Constitution. 

Section 84(3) of the Central Provinces 
Municipalities Act, 1922, does not deprive a 
person of his right to obtain redress from a 
civil Court in respect of an amount recover- 
ed from him as a tax in violation of art. 276 
of the Constitution. 

The scope of an appeal before the Supreme 
Court cannot, even at the instance or the 
respondent who is eititled to support a 
decree in his favour even upon a ground 
found against him by the High Court, be 
permitted to be enlarged beyond that of the 
appeal before the High Court or the Courts 
below. 

BHARAT KALA BHANDAR y, MUNICIPAL COM- 
MITTEE. 69 Bom. L.R. (S.C.) 69. 


——S. 85. See MUNICIPALITIES ACT 
(C.P.) 1922, S. 84. 
69 Bom, L.R. (S.C.) 69. 
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MUNICIPALITIES ACT (MAHARASHTRA) 
(Mah, XL of 1965), Ss. 10, 11—Constitution 
of India, Arts. 81, 170—Whether Director of 
Municipal Administration can fix limits of 
wards of municipal area on basis of population 
alone—Fixing limits on such basis whether 
arbitrary or unreasonable—“Date fixed for 
nomination of candidates,” meaning of ex- 
pression in s.11(3)—Whether obligatory on 
Director under s. 10(1) to allot reserved seats 
for women to wards having preponderating 
population of women of particular class. 

The Director of Municipal Administration 
appointed under the Maharashtra Municipa- 
lities Act, 1965, is entitled under s. 10(7) of 
the Act to fix the extent or limits of the 
wards of a municipal area on the basis of 
population alone. Fixing the limits of the 
wards of a municipal area on such basis can- 
not be characterised as an arbitrary or un- 
reasonable exercise of the discretion confer- 
red on the Director under s. 10(/). 

The discretion conferred on the Director 
under s. 10(/) of the Act must be exercised 
reasonably and the Director cannot, merely 
for the reason that he possesses discretion, 
issue a notification fixing wards arbitrarily 
or unreasonably. If, however, it is possible 
to effect a division of the municipal area into 
wards by applying more than one test, the 
discretion cannot be said to be exercised un- 
reasonably because this test but not another 
has been applied by the Director. 

In s. 11(3) of the Act the words “the date 
fixed for nomination of candidates” mean the 
last date for nomination of candidates and 
not the first date. 

Section 10(/) of the Act does not cast any 
obligation on the Director to allot the reserv- 
ed seats for women to wards in which there 
is a preponderating population of women 
belonging to this or that particular class. 

Except in unusual circumstances, as for 
example, when there is a flagrant violation 
of law, or a gross abuse of the discretion 
conferred on the Government or its Executive 
Officers, or when the provisions of the Maha- 
rashtra Municipalities Act, 1965, are utilised 
for a purpose not duly appointed under the 
Act, the machinery prescribed by the Act 
must be adopted for the redress of grievances 
arising out of an alleged violation of rights 
conferred by the Act. The right of franchise 
is a statutory right and not a common law 
right. Therefore, it is necessary that, normally, 
statutory remedies must be adopted. 

Dacpu VITHOBA v, THE STATE. 
69 Bom. L.R. 767. 


NATURAL JUSTICE, implication of. 

The fundamental principle of natural justice 
is not that a litigant shall be heard in person, 
but that his cause shall be heard and that no 
order affecting his rights shall be passed un- 
less an opportunity is offered to him to show 
cause why such an order should not be passed. 
K. K. KHADILKAR v, INDIAN HUME Pipe Co. 

69 Bom, L.R. 273. 


NAVA BUDDHAS. See RULES FOR ApMIS- 
SION TO GOVERNMENT COLLEGES, R. 4. 
69 Bom. L.R. 603. 
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NEGATIVE COVENANT—Enforcement of. 
Negative covenants operative during the 
period of the contract of employment when 
the employee is bound to serve his employer 
exclusively are generally not regarded as re- 
straint of trade and, therefore, do not fall 
under s. 27 of the Indian Contract Act, 1872. 
A negative covenant that the employee would 
not engage himself in a trade or business or 
would not get himself employed by any other 
master for whom he would perform similar 
or substantially similar duties is not, there- 
fore, a restraint of trade unless the contract 
is unconscionable or excessively harsh or un- 
reasonable or one sided as in the case of 
W. H. Milsted & Son, Ltd. v. Hamp And 
Ross And Glendinning, Ltd., (1927) W.N. 
233. 
The rule against severance applies to cases 
| where the covenant is bad in law and it is in 
such cases that the Court is precluded from 
severing the good from the bad. But theré is 
: nothing to prevent the Court from granting 
| a limited injunction to the extent that is neces- 
sary to protect the employer's interests where 
the negative stipulation is not void. 
NIRANJAN v. CENTURY Spc. & Mra. Co. 
69 Bom. L.R. (S.C.) 535. 
| 
| 


PAYMENT OF WAGES ACT (IV of 1936), 

S. 15—Central Provinces and Berar Indus- 

trial Disputes Settlement Act (XXIII of 1947), 

Secs. 41, 16, 31, 57—Whether Payment of 

Wages Authority has jurisdiction to declare 

claim for wages on order passed under s. 41 
| of C. P, & Berar Act simpliciter. 

The Payment of Wages Authority has no 
jurisdiction to grant wages to a dismissed 
worker under s. 15 of the Payment of Wages 

| Act, 1936, merely upon a declaration that his 
dismissal amounted to an illegal change 
under s. 41 of the Central Provinces & Berar 
Industrial Disputes Settlement Act, 1947, un- 
Jess an order of reinstatement is first passed 
in his favour under s. 16 of the Central Pro- 
vinces & Berar Industrial Disputes Settlement 
Act. 

Namdeo v. Chocks etc. Ltd., 64 Bom. 
L. R. 481, was incorrectly decided, in so far 
at it held that the Payment of Wages Autho- 
tity had jurisdiction to grant wages without an 
order of reinstatement in accordance with law. 
Manacer, G, M. O. Assoc. v. MAHAMOOD- 
KHAN. 69 Bom, L.R. (F.B.) 833. 


PENAL CODE (Act XLV of 1860), 
S. 34—Scope of s. 34—One accused acting in 
excess of common intention of all other accus- 
ed—Applicability of s. 34. 

Accused No. 1 who was armed with a stick 
and accused Nos, 2 and 3 who were armed 
with a knife each, attacked certain persons 
with whom they were on terms of hostility. 
During the affray accused No. 3 stabbed in 
the chest a person who had intervened and on 
his shouting that he was killed, all the accused 
ran away. The wound received by this person 
would have caused his death if he had not 
been immediately operated upon. The accus- 
ed were inter alia convicted of an offence 
under s. 307 read with s. 34 of the Indian 
Penal Code, 1860. On appeal, it was found 
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that the common intention of the accused 
was to cause grievous hurt to that person 
and that accused No. 3 exceeded the inten- 
tion by inflicting an injury which would 
normally have resulted in the person’s death, 
The only grievous hurt received by that per- 
son, however, was the injury caused by 
accused No. 3. On the question whether, in 
respect of one and the same act of accused 
No, 3, he could be convicted under s. 307 and 
ee Nos. 2 and 3 under s. 326 read with 
s. 34: 

Held, that in the circumstances of the case 
the knife blow inflicted by accused No. 3 in 
so far as it caused grievous hurt was a part 

.of the joint criminal act of the three accused 
and was done with the common intention of 
causing grievous hurt, 

that in so far as accused No. 3 exceeded 
thagintention and caused an injury which was 
sufficient in the ordinary course of nature to 
cause death, his act was an individual act 
and could not be regarded as an act commit- 
hee by him jointly with the other accused, 
an 

that the proper order would be to convict 
accused No. 3 under s. 307 and accused 
Nos. 1 and 2 under s. 326 read with s. 34 of 
the Indian Penal Code. 

As a combined result of ss. 322 and 35 of 
the Indian Penal Code it follows that where 
the accused despite their knowledge that 
prievous hurt was likely to be caused, acted 
in furtherance of their intention to give a 
beating to their opponents, and if grievous 
hurt is actually inflicted by one of the accus- 
ed acting in furtherance of that intention, all 
the accused would be guilty of an offence 
under s. 326 of the Code. 

Section 38 of the Indian Penal Code ap- 
plies where a criminal act is jointly done by 
several persons and those persons have dif- 
ferent intentions or states of knowledge in 
doing the joint act. 

BHIMASHANKAR v, THE STATE. 
69 Bom. L.R. 788. 


———8. 3, 


Section 38 of the Indian Penal Code applies 
where a criminal act is jointly done by several 
persons and those persons have different in- 
tentions or states of knowledge. 
BHIMASHANKAR y. THE STATE. 

69 Bom. L.R. 788. 


——+—~Ss. 322, 35. 


As a combined result of ss. 322 and 35 of 
the Indian Penal Code it follows that where 
the accused despite their knowledge that 
grievous hurt was likely to be caused, acted 
in furtherance of their intention to give a 
beating to their opponents, and if gnevous 
hurt is actually inflicted by one of the ac- 
cused acting in furtherance of that intention, 
all the accused would be guilty of an offence 
under s. 326 of the Code. 

BilIMASHANKAR v. THE STATE. 
69 Bom. L.R. 788. 
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PENAL CODE, S. 467. . 

If an act constitutes an offence under the 
Indian Penal Code, 1860, as well as under 
the provisions of the Maharashtra Co-opera- 
tive Societies Act, 1960, it is open and per- 
missible for the prosecution to choose to 
prosecute under the provisions of the Indian 
Penal Code alone, 

NARHARI SAMBHAJIRAO v. WAMAN SAMBHAJI. 
69 Bom. L.R. 687. 


——Ss. 493, 496—Death of complainant 
after filing the complaint—Whether complaint 
abates on death of complainant. 

Section 198 of the Criminal Procedure 
Code, 1898, creates a bar which has to be 
removed before cognizance is taken. But once 
the bar is removed because the proper person 
has filed a complaint, the section works itself 
out. There is nothing in the Code or in 
Chapter XVIII which says what, if any, con- 
sequence would follow if the complainant 
remains absent at any subsequent hearing 
after filing the complaint. 

In an inquiry under Chapter XVIII of the 
Criminal Procedure Code, 1898, the death 
of the complainant after he has filed his 
complaint does not abate the complaint. The 
power of the Court to substitute another 
prosecution agency (subject. to such restric- 
tions as may be found) under s, 495 of the 
Code is always available. 

ASHWIN NANUBHAL v. STATE: 
69 Bom. L.R. (S.C.) 308. 


POLICE OFFICER. See BomsBay POLICE 
Act, 1951, S. 96. 
69 Bom. L.R. 859. 


PRACTICE (Civil)}—A ppeal from Motor Ac- 
cidents Claims Tribunal. 

Normally the Court of appeal does not in- 
terfere with the assessment of damages by 
the Motor Accidents Claims Tribunal, but 
where damages assessed appear to be wholly 
inadequate, thet: the appellate Court must do 
its duty of determining what should be the 
correct amount of damages. 

ABDULKADAR v. KASHINATH. 
69 Bom. L.R. 848. 


Appellate Court, whether can over- 
ride discretion of lower Court in raising pre- 
sumption of genuineness of will. 

Where the lower Court fails to exercise 
proper judicial discretion in raising the pre- 
sumption of the genuineness of a will under 
s. 90 of the Indian Evidence Act, 1872, ordi- 
narily it is not proper for the appellate Court 
to over-rule the discretion of the trial Court. 
In such a case the appellate Court should 
remand the case to the trial Court and should 
give proper opportunity to the propounder 
of the will to support the presumption by 
leading evidence. 

RANGU VITHOBA v. RAMBHA DINA. 
69 Bom, LR. 559. 


————Grant of temporary injunction. _ 
It is the duty of the Judge to be careful in 
the exercise of the power of granting tempo- 
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rary injunctions and he must by carefully 
questioning the applicant ascertain whether a 
teal case exists for the grant of the same. He 
* must be satisfied that the law permits it and 
the emergency demands it. It should not be. 
granted lightly or inadvisedly. Even if grant- 
ed, the absent party ought to’ be sufficiently 
protected. 
NARAYANDAS v. SARASWATIBAI. 

69 Bom. L.R. 622. 


—————High Court, revisional jurisdiction. 
Revisional jurisdiction of the High Court 
is to be exercised for doing justice and not 
for upholding technical objections. 
Kandi KARSONDAS vy. LALA ABU. 
69 Bom, L.R. 502. 


————Supreme Court, obiter, binding na- 
ture of. 

If the Supreme Court has considered and 
decided a point, the observations on that 
point will bind this Court (High Court) even 
if the point did not directly arise for deci- 
sion. The point should, however, have been 
considered, whether or not it was necessary 
to consider it for deciding the particular dis- 
pute, in order that it may become a pre- 
cedent. 

BISHAN v. MAHARASHTRA WATCH & GRA- 
MOPHONE CO. 69 Bom. L.R. 229. 


PRACTICE (Criminal)—High Court. 

It is not obligatory on the High Court to 
hear an appeal on merits filed by the accus- 
ed where the accused has after obtaining bail 
removed himself out of the jurisdiction of 
the Court. In such a case 
dismiss the appeal in limine. 

The principle of s. 423(/) of the Criminal 
Procedure Code cannot apply to the case of 
an appellant who has obtained bail and 
jum bail. Along with this section must be 
read s. 561-A of the Code which inter alia 
speaks of the inherent power of the Court 
to make such orders as may be necessary to 
prevent abuse of the process of any Court. 
It is an abuse of the process of the Court 
to obtain bail and then to leave its jurisdic- 
tion and render it impossible to orce its 
orders. 

STATE v. LAKSHMANDAS. 
69 Bom. L.R. 808. 


e Court can 


——-——Prior transactions which can be given 
in evidence, 

Section 54 of the Indian Evidence Act, 1872, 
cannot be given overriding effect so as to 
be directly contradictory to the other sec- 
tions of the Act. The use of evidence of 
prior transactions which is given by the 
rosecution must however be confined within 
its proper and legitimate limits only. The 
Court cannot merely because there was evi- 
dence of similar actions on the part of the 
accused some previous time, infer that the 
offence under inquiry must also necessarily 
have been committed by the accused and to 
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that extent one may with advantage restrict 
the operation of-s. 11 of the Act. If that 
were not done, under the provisions of the 
widely worded s. 11, the Court would be 
invited to hold the accused guilty not b 
direct evidence regarding the crime charged, 
but by means of evidence in respect of pre- 
il 
must be inferred from the words of the 
section. The section requires that the 
irrelevant fact to be introduced in the evi- 
dence in order to be relevant must be incon- 
sistent with the fact in issue or relevant fact 
or makes the existence or non-existence of 
such fact highly probable, which means very 
high degree of probability is required. Facts 
which are of merely probative force cannot 
be offered in evidence under the section. 
STATE yv. LAKSHMANDAS. 

69 Bom. L.R. 908. 


PRESIDENCY SMALL CAUSE COURTS 
ACT (XV of 1882), S. 38—Decree in terms 
of award passed upon dismissal of petition 
to set aside award—A pplication for new trial 
under s. 38 whether entertainable by Full 
Court—Arbitrator—Point of law referred to, 
—Erroneous decision of arbitrator on point 
whether binding on parties. 

When after a contested suit is by an order 
referred to arbitration and a decree in terms 
of the award is passed by the trial Court 
upon dismissal of a petition or an application 
to set aside the award either party is entitled 
to approach the Full Court for a new trial 
under s. 38 of the Presidency Small Cause 
Courts Act, 1882. 

DAMODAR GULABRAI v, METHARAM. 
69 Bom. L.R. 867. 


————-S. 41—A pplicability of s. 41—W he- 
ther necessary for applicant to admit that 
occupant is his licensee. 

In order to be able to file an application 
under s. 41 of the Presidency Small Cause 
Courts Act, 1881, it is not necessary that the 
owner must admit that the person in actual 
occupation was his licensee, nor is it neces- 
sary that such occupant must admit that he 
was the owner’s licensee. The application can 
be made under the section even if the occu- 
pant may have come on the premises through 
a tenant or a licensee. This being so, an 
appeal would lie under s. 42A of the Act if 
the question of tenancy is decided against the 
occupant, 

HASSAN ABDUL v. NANDGAURI. 
69 Bom. L.R. 865. 


PREVENTION OF CORRUPTION ACT 
(IL of 1947), S. 1(2)—General Clauses Act 
(X of 1897), Sec. 3(28)—Land Customs Act 
(XIX of 1924), Secs. 1 (2), 2(), 2(e)— 
Ordinance No. 2 of 1962—-Goa, Daman and 
Diu (Administration) Act (I of 1962)—Goa, 
Daman and Diu (Laws) Regulation, 1962— 
Indian Tariff Act (XXXII of 1934), Sec. 5— 
Public servant placed outside India whether 
comes within ambit of Prevention of Corrup- 
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tion Act for offence under's. 5 of Act—Mean- 
ing of word “India” in s. I(2) of Prevention 
of Corruption Act & Land Customs Act. 

Under the latter part of s. 1(2) of the 
Prevention of Corruption Act, 1947, read 
with the definition of “public servant” con- 
tained in s. 2 of the Act every public servant 
placed outside India is brought within the 
ambit of the Act and renders him liable to 
Drosceuticn for an offence under s. 5 of the 

ct. 

The word “India” in s. 1(2) of the Act 
means such territories as were comprised in 
the territory of India on January 26, 1950. 

In s. 1(2) of the Land Customs Act, 1924, 
the word “India” includes all such territories 
as were comprised in it on April 1, 1950, 
from which date the section was amended by 
A% XXV of 1950. 

Words in sections of an Act which provide 
for application or the extent of the Act can 
only have meaning which they have on the 
date of their enactment and cannot be ex- 
tended from time to time though this may be 
so with respect to other sections for the 
obvious reason that the very purpose of the 
section is to provide the extent of the Act 
on the day of its enactment and subsequent 
extensions are provided for by special pro- 
visions. 

HARIVANSH LAL v. THE STATE. 
69 Bom. L.R, 704. 


PREVENTION OF FOOD ADULTERA- 
TION RULES, 1955. R. 7—Prevention 
of Food Adulteration Act (XX XVII of 1954), 
Secs. 11, 13—Whether report of Public Ana- 
lyst in Form UI must mention that seal on 
packet compared with specimen seal sent 
separately—Relevancy of question of percent- 
age under cl, (iti), Item A 10.06, Appendix 
B to Rules—Indian Evidence Act j of 1872), 
Sec, 114. 

It is not necessary that the report of the 
Public Analyst in Form No. IM contained in 
Appendix to the Prevention of Food 
Adulteration Rules, 1955, should mention 
that the Public Analyst compared the seal 
on the packet with the specimen seal sent 
separately. Form No. I simply requires a 
statement to the effect that the sample was 
properly sealed and fastened and t the 
seal was intact and unbroken. Therefore, 
omission in the report about comparison is 
not of any vital importance. It would be le- 
gitimate to raise a presumption under s. 114 
of the Indian Evidence Act, 1872, that when 
both the sample and the specimen were sent, 
the seals of the two articles were compared. 

Under clause (iii) of Item No. A 18.06 in 
Appendix B to the Prevention of Food Adul- 
teration Rules, 1955, the question of percent- 
age becomes relevant only if damage to grain 
is due to internal affection of putzification. 
KRISHNA RAJARAM v. M. V. KORANNE, 

69 Bom. L.R. 651. 


PRIVILEGE. See Evipence Act, 1872, S. 
124. 69 Bom. L.R. (0.C.J.) 878. 
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PRIVILEGE—absolate privilege in defama- 
tion. 

The English common law rule pertaining 
to absolute privilege enjoyed by Judges, ad- 
yocates, attorneys, witnesses and parties in 
regard to words spoken or uttered during the 
course of a judicial proceeding is applicable 
in India in relation to civil suits Bled for 
damages for libel or slander, 

KAMALINI v. UNION OF INDIA, 
69 Bom. L.R. (0.CJ.) 512. 


PROFESSIONS TAX LIMITATION ACI: 
(XX of 1941), Ss. 2, 3—Central Provinces 
Municipalities Act (II of 1922), Sec. 66(1) 
(b)—Central Provinces and Berar Munici- 
palities Act (II of 1922}Construction of 
item 4 in Schedule to Act XX of 1941. 

Item 4 in the Schedule to the Professions 
Tax Limitation Act, 1941, must be construed 
strictly like a taxing statute, Therefore, the 
reference in item 4 to the Central Provinces 
Municipalities Act, 1922, means the Central 
Provinces Municipalities Act, 1922 and not 
the Central Provinces and Berar Municipali- 
ties Act, 1922. 

MUNICIPAL COMMITTEE v. MANILAL. 
69 Bom. L.R. (S.C.). 316. 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX of 1887), S. 17. See BOMBAY PUB- 
Lic Trusts Act, 1950, S. 19. 

69 Bom. L.R. 31. 


PUBLICATION. Sce ESSENTIAL COMMODI- 
TIES Act, 1955, S. 3. 69 Bom. L.R. 715. 


QUASI-JUDICIAL OR ADMINISTRATIVE 
ORDER—Order based on several grounds— 
Some ground found non-existent or irrelevant 
—When such order can be sustained—City of 
Nagpur Corporation Act (C. P. & Berar Act 
II of 1950), Sec. 408. . í 

An administrative ‘or quasi-judicial order 
based on several grounds, all taken together, 
cannot be sustained if it be found that some 
of the grounds are non-existence or irrelevant 
and there is nothing to show that the autho- 
rity would have passed the order on the 
basis of the other relevant and existing 
grounds. On the other hand, an order based 
on several grounds some of which are found 
to be non-existent or irrelevant, can be sus- 
tained if the Court is satisfied that the autho- 
rity would have passed the order on the basis 
of the other relevant and existing grounds 
and the exclusion of the irrelevant or non- 
existing grounds could not have affected the 
ultimate opinion or decision. 

An order passed under s. 408 of the City 
of Nagpur Corporation Act, 1948. is liable 
to be set aside on a writ petition if no rea- 
sonable person on a proper consideration of 
the materials before the State Government 
could form the opinion that the Corporation 
“is not competent to perform, or persistently 
makes default in the performance of the 
duties Imposed on it by or under this Act or 
any other law for the time being in force or 
exceeds or abuses its powers.” Likewise, the 
order is liable to be set aside if it was passed 
in bad faith or if in a case which was not 
bne of emergency, due opportunity to show 
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cause was not given to the corporation. In all 
such cases, the order is in excess of the sta- 
tutory power under s. 408 of the Act and is 
invalid, 


STATE v. BABULAL. 69 Bom. L.R. (S.C.) 544. | 


REFUND, See MUNICIPALITIES Act (C.P.) 
S. 66. 69 Bom. L.R. 723. 


RENT, determination of. 

Rent received from a structure is determin- 
ed not merely by the nature of the structure 
and the amenities provided thereby, but also 
by the situation and the amenities provided 
by the land on which the structure stands. 
A building when let out forms a composite 


unit with the land on which it stands, and ! 
the rent received from the building cannot ; 


be wholly attributed to the building. 
CHUNILAL VITHALDAS v. MOHONLAL Mori- 
LAL, 


RESULTING TRUST, principles of English 
Jaw. See Sir CURRIMBHOY EBRAHIM BARO- 
NETCY (REPEAL AND DISTRIBUTION OF TRUS? 
PROPERTIES) Act, 1959, Ss. 3, 4. 


69 Bom. L.R. (0.C.3.) 326. 


-—————Indian law. See Sir CURRIMBHOY | 
EBRAHIM BARONETCY (REPEAL AND DISTRI- ! 


BUTION OF TRUST PROPERTIES) AcT, 1959, 
Ss. 3, 4 6 


RULES FOR ADMISSION TO GOVERN- 
MENT MEDICAL COLLEGES, Rr. 3, 4— 
Constitution of India, Arts. 15, 29—Hand- 
book of General Circulars—Interpretation of 
r. 4—Principle of reservation of seats in edu- 
cational institutions. 

The Rules for Admission to Government 
Medical Colleges are framed in conformity 
with the principles enshrined in arts. 15 and 
29 of the Constitution of India. These Rules 
which recognise the principle of art. 15(4) 
of the Constitution cannot be so implement- 
ed or administered or given effect to as to 
nullify other clauses of art. 15 or art. 29 and, 
therefore. strict supervision, control and cir- 
cumspection are required to be observed in 
implementing these Rules. 


Under the Rules the authority entitled to ! 


admit is required to make, firstly, one general 
list compiled according to percentage of cor- 
rected marks earned by cach applicant in 
order of merit. This list must also show 
against the names of each student whether 


or not the student belongs to categories - 


specified in column 5 (/) of the Form of ap- 
plication for admission. Thereafter the au- 
thority will be required to find out how many 
of these candidates belonging to specified 
categories have come in the open list on 
account of their performance and earning the 
corrected percentage of marks. Excluding 
the number of such students if there is re- 
maining any number of seats required to be 
filled to complete the quota of seats reserved 


for particular categories, the authority will : 


be required to make further admissions to 
this reserved class from among the students 
belong.ng to this class in the order of merit 
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, RULES FOR ADMISSION TO GOVERN- 
Cay COLLEGES, Rr. 3, 4— 
t onta. 


ı from those who have not been admitted in 
, the open list. 
! Whenever any seats are reserved for parti- 
| cular categories for admission to the educa- 
tional institutions the selection must be made 
| only by the method indicated in S. A. Partha 
| 
| 
i 


v. State of Mysore, 1961 A.I.R. Mys. 220, 
and no other. 

Nava Buddhas referred to in rule 4(C) 
Category 1 of the Rules for admission to re- 
served seats made by the State Govemment 
to regulate admission to Government Medi- 
cal Colleges in Maharashtra and in Column 
5(i) (c) of the Form of application for ad- 

ı mission to Government Medical Colleges, 
mean Scheduled Castes converted to Bud- 
dhism and not just any one belonging to any 
' caste whatever who has embraced Buddhisgn. 
The relevance and materiality of the ad- 
, judication does not depend in a writ petition 
| merely on the plea raised by one side or 
other. Once the Court is in seisin of the 
, whole matter, it is necessary that the matter 
is considered from all its aspects. In invok- 
ing the extraordinary jurisdiction of the 
Court a scrupulous regard to truthfulness of 
statements and averments in the petition o1 
in the return is expected. It may be that a 
particular statement comes to be made 
through inadvertence or without due circum- 
: spection, but the adjudication of such claim 
cannot be resisted merely because the adju- 
. dication may affect the averments made on 
either side. 
ASHOK v. DEAN, MEDICAL COLLEGE. 
; 69 Bom. L.R, 603. 


{| SALE OF GOODS ACT (VII of 1930), S. 61 
| —Arbitrator whether can award interest on 
advance price. 
An arbitrator can award interest on ad- 
' vance payment of price by reason of s. 61 
, of the Sale of Goods Act, 1930. . 
RaM BAHADUR v. R. B. SHREERAM. 
69 Bom. L.R. 250. 


į SAURASHTRA RENT CONTROL ACT 
| (Sau. XXII of 1951), 8. 28(1)—Civil Proce- 
dure Code (Act V of 1908), Sec. 100—Whether 
‘in second appeal undcr s. 28 of Act questions 
| which cannot be raised in appeal under s. 100 
of Code can be raised—‘Second appeal”, 
meaning of expression in Code—Rent receiy- 
| ed from structure how to be determined. 

A second appeal under s. 28 of the Sau- 
rashtra Rent Control Act, 1951, may be en- 
tertained by the High Court within the 
' limits prescribed by s. 100 of the Civil Pro- 
' cedure Code, 1908, and it is not open to the 
parties to demand reappraisal of the evid- 
ence by the High Court on the ground that 
the District Court has erred in its view of 
the evidence. 

The expression “second appeal” in the 
, Civil Procedure Code means an appeal to a 
High Court from the decision in a civil suit 
or proceeding of a first appellate Court sub- 
ordinate to the High Court. 

Rent received from a structure is deter- 


1967.] 


GENERAL INDEX. 


925 


SAURASHTRA RENT CONTROL ACT, S. | SIR CURRIMBHOY EBRAHIM BARO- 


28(1)—{Contd.) 


mined not merely by the nature of the struc- 
ture and the amenities provided thereby, but 
also by the situation and the amenities pro- 
vided by the land on which the structure 
stands. A building when let out forms a com- 
posite unit with the land on which it stands, 
and the rent received from the building can- 
not be wholly attributed to the building. 


CHUNILAL VITHALDAS yv. MOHANLAL MOTILAL. 
69 Bom. L.R, (S.C.) 26. 


SEA CUSTOMS ACT (VIII of 1878), S. 19. 
Under s. 23-A of the Foreign Exchange 
Regulation Act, 1947, all the restrictions in 
reference to the articles dealt with by the 
Act howsoever imported (whether by air, by 
sea or land) will be deemed to be imposed 
under s. 19 of the Sea Customs Act, 1878. 
Thékefore, the restrictions regarding import 
of the goods notified only by sea were not 
deemed to be restrictions under s. 19 of the 
Sea Customs Act, but all imports of goods 
by any method whatsoever, and once they 
became restrictions under s. 19 of the Sea 
Customs Act, without anything more, all the 
provisions of the latter Act will apply. 


STATE v. LAKSHMANDAS. 69 Bom. LR. 808. 


——-S. 167(8)—Order of confiscation 
passed without giving notice and hearing to 
person whose interest likely to be affected by 
such order—Legality of order. 

An order of confiscation under the Sea 
Customs Act, 1878, cannot be lawfully made 
without giving a proper hearing to all per- 
sons who are likely to be adversely affected 
by such order. 

UNION BANK OF INDIA y. M. PACHAPPA. 


69 Bont. L.R, (0.C.J.) 782. 


————§.. 167(81). 

Under s. 167(81) of the Sea Customs Act, 
1878, discretion is left to the Customs Officer 
to proceed or not to proceed against a parti- 
cular person. 

STATE v. LAKSHMANDAS. 69 Bom. L.R. 808. 


SHOLAPUR CITY MUNICIPALITY OC- 
TROI RULES, 1958, R. 11—Bombay Muni- 
cipal Boroughs Act (Bom. XVIII of 1925), 
Sec. 58—Whether Chief Officer on applica- 
tion made to him for refund can call upon 
dealer to furnish additional evidence in sup- 
port—Receipted import bill and export certi- 
ficate whether sufficient to entitle dealer to 
refund of octroi tax. 

Under rule 11(C) of the Sholapur City 
Municipality Octroi Rules, 1958, it is with- 
in the powers of the Chief Officer before 
making an order for refund to call upon a 
dealer to produce such other evidence as he 
has got in his possession to satisfy him that 
the goods were actually exported. Therefore 
a circular issued by the municipality uir- 
ing dealers to furnish sales and purchase 
bills along with their refund applications 
would be in compliance with the Rules. 
SHOLAPUR CORPORATION y. MALKARJUN. 

69 Bom. L.R. 454. 


NETCY (REPEAL AND DISTRIBUTION 
OF TRUST PROPERTIES) ACT (Bom. IX 
of 1960), Ss. 3, 4—Sir Currimbhoy Ebrahim 
Banonetcy Act (IV of 1913}—Constitution oł 
India, Arts. 14, 19, 31, 246(2), 254, 372, 392; 
Seventh Schedule, List I Entry 44, List HI 
Entry 10—Government of India Act [25 & 26 
Geo. V, Ch. 42], Secs. 107(2), 292—Indian 
Trusts Act (II of 1882), Secs. 83, 94, 77—Sir 
Chinubhai Madhavlal Ranchhodlal Baronetcy 
(Repealing) Act (Bom. I of 1957}—Sir 
Sassoon Jacob David Baronetcy (Repealing) 
Act (Bom. XXXVI of 1957)}—Whether Bom. 
Act IX of 1960 intra vires Constitution— 
Power of Legislature to repeal legislation on 
same subject passed by another Legislature— 
Private statute directed against individual 
whether discriminatory—Whether in consider- 
ing statute impugned under art. 14 of Con- 
stitution Court can look at documents which 
preceded passing of such statute—Doctrine of 
intention contrary to resulting trust, principles 
relating to—Section 38 of Indian Trusts Act 
whether displaces such doctrine. 

The Sir Currimbhoy Ebrahim Baronetcy 
(Repeal and Distribution of Trust Proper- 
ties) Act, 1959, is not ultra vires of either 
art, 14 or art. 19 or art. 31 of the Consti- 
tution of India and it is a piece of legisla- 
tion enacted by a Legislature competent to 
do so under entry 10 of List II of the 
Seventh Schedule to the Constitution and 
within the ambit of its powers under art. 
246(2) of the Constitution. Therefore, it is 
a valid piece of legislation and intra vires of 
the Constitution. 

A power of repeal is implicit in a power 
to legislate on one and the same subject and 
so Jong as the particular Legislature remains 
within the ambit of its legislative competence, 
it is immaterial that its legislation has the 
effect of repealing the legislation of another 
Legislature. 

A private Act or statute which concerns 
itself with facts, conditions and circum- 
stances peculiar to a particular individual, 
cannot be permitted to work a discrimination 
against him unless there are circumstances or 
conditions specially applicable to that indi- 
vidual and those circumstances have a rea- 
sonable connection with the object and pur- 
pose of the legislation passed upon him. 
Therefore, even though a legislation may be 
directed only against an individual it is not 
necessarily -discriminatory so long as the 
classification is not arbitrary but is made up- 
on a “substantial basis.” 

In considering the question of “equality 
before the law or the equal protection of the 
law” vis-a-vis an impugned statute, the Court 
is not only confined to the provisions of tho 
impugned statute, but it may legitimately 
turn to look at all the surrounding circum- 
stances and particularly the documents which 
preceded the passing of the impugned legis- 
lation. 

The principles culled from English autho- 
rities regarding resulting trusts and an inten- 
tion contrary to resulting trust are: (a) 
When a gift or a trust fails equity presumes 
that the donee or devisee is not to take the 
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property of which he is only the legal owner, 
but the property must be held for the bene- 
fit of the settlor’s “heirs or representatives.” 
(b) The above rule is subject to a contrary 
intention expressed by the settlor or implied 
from the terms of the settlement. If the in- 
tention is express on the face of a docu- 
ment, no evidence to the contrary is admis- 
sible, but on the other hand, if the intention 
is to be implied or gathered from the sur- 
rounding circumstances, then parol evidence 
is admissible. (c) The test is to see whether 
in a gift of property to trustees, they take 
as trustees solely for the purposes of the 
trusts or take subject only to the due execu- 
tion of the specified trusts, (d) In determin- 
ing the settlor’s or testator’s intentions “every 


* surrounding circumstance, the character and 


position of the donor and donee, the more 
or less probability of one intention or an- 
other, the concurrent authorities in similar, 
or nearly similar cases, are all matters which 
the Court of construction not only may, but 
must, look to for aid and guidance.” (e) If 
there is a near relation such as a son or a 
wife who is the donee or devisee the pre- 
sumption is that he or she takes absolutel 
so far as the law in England is na; 
In India there is no such presumption of ad- 
vancement but the relationship of the donee 
or devisee to the settlor is an important cir- 
cumstance among others to be taken into 
account. 

The doctrine of an intention contrary to 
a resulting trust does not require any pre- 
existing right or title in the claimant based 
on a subsisting will, settlement or other con- 
veyance. 

Section 83 of the Indian Trusts Act, 1882, 
only refers to a particular case under parti- 
cular circumstances and it cannot displace 
the doctrine governing the intention contra 
to a resulting trust. The Chapter in whic 
the section occurs does not deal exhaustively 
with each varicty of obligation in the nature 
of trusts which can arise under different cir- 
cumstances. 

ZOOLFIQAR ALI v. OFFICIAL TRUSTEE. 
69 Bom. L.R. (0.C.J.) 326. 


SOCIETIES REGISTRATION ACT (XXI 
of 1860)—Whether Society registered under 
Societies Registration Act can claim rights 
under art, 19. 

A society registered under the Societies 
Registration Act, 1860, is competent to make 
an application through its president claim- 
ing rights under art. 19 of the Constitution 
of India as the application can be regarded 
as one made on behalf of the members of 
the Society who are citizens of India. 
SAKHARKHEDA Epu. Soc. v, STATE. 

69 Bom. L.R. 690. 


SOLDIER. See INDIAN SOLDIERS’ (LITIGA- 
GATION) ACT, 1925, S. 6. 
69 Bom. L.R., 875. 
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SOLDIERS’ (LITIGATION) ACT (IV 
of 1925), Ss. 6, 7—Indian Soldiers’ (Liti- 
gation) Rules. Rule 5—When Court can 
suspend proceedings against soldier. 
Whenever an occasion arises for taking 
action under ss. 6 and 7 of the Indian 
Soldiers’ Litigation Act, 1925, the Court has 
to be satisfied before suspending proceedings 
against a party that the soldier is not repre- 
sented by a person duly authorised to appear, 
plead or act on his behalf, After suspending 
the proceedings under s. 6 of the Act, the 
Judge is required to give a notice in the pre- 
scribed manner to the prescribed authority. 
It is only on receipt of a certificate from the 
prescribed authority that the soldier in res- 
pect of whom notice is given is serving under 
special conditions and that postponement is 
necessary in the interests of justice, that the 
Court is enjoined to postpone proceedings in 
respect of that person for a specified period. 
If no period is mentioned in the certificate, 
then the Court has to determine for t 
period the proceedings should be postponed. . 
It is not the law that in every case in 
which one of the parties is a soldier within 
the meaning of the Act the proceedings have 
to be necessarily suspended. The Court is not 
required to suspend and even issue notice if 
the interests of the soldier in the proceedings 
are identical with those of the other parties 
and is represented by such other parties, 
JEOOMAL BHAGCHAND v. S. P. Camp MESS. 
SOCIETY. 69 Bom. L.R. 875. 


SUPREME COURT, appeal, scope of. 

The scope of an appeal before the Supreme 
Court cannot, even at the instance of the 
respondent who is entitled to support a de- 
cree in his favour even upon a ground found 
against him by the High Court, be permit- 
ted to be enlarged beyond that of the appeal 
before the High Court or the Courts below. 
BHARAT KALA BHANDAR yv. MUNICIPAL COM- 
MITTEE. 69 Bom. L.R. (S.C.) 69. 


————-obiter, binding nature of. 

If the Supreme Court has considered and 
decided a point, the observations on that 
point will bind this Court (High Court) even 
if the point did not directly arise for deci- 
sion. The point should, however, have been 
considered, whether or not it was necessary 
to consider it for deciding the particular dis- 
pute, in order that it may become a pre- 


cedent. 
BISHAN v. MAHARASHTRA WatcH & 
GRAMAPHONE Co. 69 Bom. L.R. 229. 
SWAMINARAYAN SAMPRADAYA., See 
BompBay FONDU PLACES OF PUBLIC WORSHIP 
(ENTRY-AUTHORISATION) Act, 1956, S. 3. 

69 Bom. L.R. (S.C.) 1. 


TRANSFER OF PROPERTY ACT, (IV of 
1882), 8. 52. See CIVIL PROCEDURE CoE, 
1908, S. 47. 69 Bom. LR. 749. 


—_—_——S8. 60—Civil Procedure Code (Act V 
of 1908), O. XXXIV, r. I—Portion of mort- 
gaged property sold to plaintiff—Mortgagec 
not aware of sale and purchasing property in 
execution of his decree for sale of mortgaged 
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property—Plaintiff's suit for redemption of 
entire property—Whether plaintiff's claim 
sustainable. 


Three survey numbers were mortgaged by 
the mortgagors to the defendant and there- 
after they sold a portion of one of these 
survey numbers to the plaintiffs. The de- 
fendant who was not aware of the sale, in- 
stituted arbitration proceedings which result- 
ed in an award which was made a decree of 
the Court. In execution of this decree 
against the mortgagors the three survey num- 
bers were purchased by the defendant with 
leave of the Court. In the arbitration pro- 
ceedings the plaintiffs were not made parties. 
The plaintiffs filed a suit against the defend- 
ant claiming that a redemption decree be 
made in their favour in respect of all the 
thrag survey numbers:— 

Held, that the plaintiffs were entitled to 
redeem that portion of the survey number 
that they had purchased on payment of the 
proportionate amount of the mortgage ducs. 
BANK OF POONA vy. NAVARAJASTHAN CO-OP. 

69 Bom, L.R. 504. 


——-S. 105. The assignee of a lessee 
cannot be termed as “lessee” as defined by 
the Transfer of Property Act, 1882, 


N. M. NAYAK v. CHHOTALAL- 
69 Bom. L.R, 551. 


———S. 108, 


The covenant for quiet enjoyment referred 
to in s. 108 of the Transfer of Property Act, 
1882, is an obligation of the lessor and it 
cannot be extended to govern the obliga- 
tions of a licensor. 

BISHAN v. MAHARASHTRA WATCH & GRAMA- 
PHONE Co, 69 Bom. L.R. 229. 


TORT. See DEFAMATION. 
69 Bom. L.R. (O.CJ.) 512. 


TRUSTS ACT (II of 1882), S. 83. 


Section 83 of the Indian Trusts Act, 1882, 
only refers to a particular case under parti- 
cular circumstances and it cannot displace 
the doctrine governing the intention contrary 
to a resulting trust. The Chapter in which the 
section occurs does not deal exhaustively with 
each variety of obligation in the nature of 
trusts which can arise under different circum- 
stances, 

ZOOLIFIQAR ALI v. OFFICIAL TRUSTEE. 
69 Bom. L.R. (O.C.J.) 326. 


ULTRA VIRES—Bombay Employees’ Insu- 
rance Courts Rules, 1959, R. 17. 


Rule 17 of the Bombay Employees’ Insur- 
ance Courts Rules, 1959, is ultra vires the 
rule making power of the State Government 
under s. 96(/) of the Employees’ State In- 
surance Act, 1948. 

. EMPLOYEES’ STATE INS. CORPN. v. BHARAT 
BARREL. 69 Bom, L.R. 52. 
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ULTRA VIRES—Bombay Hindu Places of 
Public Worship (Entry-authorisation) Act, 
1956, S. 3, 


Section 3 of the Bombay Hindu Places of 
Public Worship (Entry-authorisation) Act, 
1956, is not ultra vires. 

YAGNAPURUSHDASJI v. MULD. 

69 Bom. | LR. S.C.) 1. 
———Borough Muncipalities (Validation 
A certain Taxes on Buildings and Lands) Act, 
1965. 

The following provisions of the Borough 
Municipalities (Validation of certain Taxes 
on Buildings and Lands) Act, 1965, violate 
art. 14 of the Constitution of India and are 
invalid and inoperative: 

Section 3(b) of the Act in so far as it 
adds item (iii) to the Explanation to s. 75 
of the Bombay Municipal Boroughs Act, 
1925; Section 4(7) and 4(2) in so far as 
they refer to and validate the levy and col- 
lection of a house tax on the basis of a uni- 
form rate on the floor area; and Section 5 
in so far as it authorises the recovery of 
such a tax. 

These provisions of the Borough Munici- 
palities (Validation of certain Taxes on 
Buildings and Lands) Act, 1965, are sever- 
able from the rest of the Act and the in- 
validity of these provisions does not affect 
the validity of the remaining Act. 
LOKMANYA MILLS y. BARSI MUNICIPAL 
COUNCIL. 69 Bom. L.R. 656. 


———Customs Act, 1962, S. 105. 

Section 105 of the Customs Act does not 
offend art. 14 of the Constitution of India. 
Not only a policy is laid down in s. 105, 
but the acts of the Assistant Collector are 
effectively controlled. 

GOPIKISAN AGARWAL v. R.N. SEN 
69 Bom. L.R. Ns. C.) 459. 


-———Maharashtra Foodgrains (Control on 
Margin of Profit) Order, 1963. 

The Maharashtra Foodgrains (Control on 
Margin of Proft) Order, 1963, is not invalid 
as the rule making authority has not in any 
manner exceeded he power in fixing the rate 
of profit in exercise of its power to control 


price. 

The Maharashtra Foodgrains (Control of 
Margin of Profit) Order, 1963, is immune 
from challenge under art. 359 of tbe Con- 
stitution of India. 

WHOLESALE GRAIN MERCHANTS’ ASSOCN. v. 
STATE. 69 Bom, L.R., 93. 


Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963. 

The Maharashtra  Foodgrains Dealers’ 
Licensing Order, 1963, is constitutional as 
the restrictions placed on the right to carry 
on trade under the Order are not unreason- 
able. Apart from this in view of the Pro- 
clamation of Emergency under art. 358 of 
the Constitution of India, a challenge to the 
Order based on art. 19 of the Constitution 
is untenable. 

The power to refuse a licence under clause 
6 of the Maharashtra Foodgrains Dealers’ 
Licensing Order, 1963, is not an unbridled 
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Dealers’ Licensing Order, 1963.—(Contd.) 


or unchannelised power in 
authorities. 

WHOLESALE GRAIN MERCHANTS’ ASSOCN, v. 
STATE. 69 Bom. L.R. 93. 


-———-Maharashtra Secondary Education 
Boards Regulation, 1966, Regn. 49/8). 

Regulation 49(8) passed by the Maha- 
rashtra State Board of Secondary Education 
under the provisions of the Maharashtra 
Secondary Education Boards Act, 1965, is in- ; 
valid on the ground that it is ultra vires the 
powers of the Board, and also on the ground, 
that, assuming it to be intra vires, it is un- 
reasonable. 
SopHY KELLY v. 69 Bom. L.R, 186. 
—— Code for Recognition of and Grant- 
in-Aid to Secondary Schools, R. 3. 

Clauses (1) and (2) of Rule 3 of the 
Rules of Grant-in-Aid Code for Secondary 
Schools which prescribe conditions for re- 
cognition of a school are invalid. These con- 
ditions cannot be regarded as reasonable 
conditions in public interest and are also dis- 
criminative. 

SAKHARKHEDA EDU. Soc. v. STATE. 
69 Bom. L.R, 690. 


Rules for Admission to Government 
Medical Colleges. 

The Rules for Admission to Government 
Medical Colleges are framed in conformity 
with the principles enshrined in arts. 15 and 
29 of the Constitution of India, These Rules 
which recognise the principle of art. 15(4) 
of the Constitution cannot be so implemented 
or administered or given effect as to nullify 
other clauses of art. 15 or art, 29 and therc- 
fore, strict supervision, control and circum- 
spection are required to be observed in im- 
plementing these Rules. 

ASHOK v. DEAN, MEDICAL COLLEGE. 
69 Bom. L.R. 603. 


——_———-Sir Currimbhoy Ebrahim Baronetcy 
(Repeal and Distribution of Trust Properties) 
Act (Bom. IX of 1960). 

The Sir Currimbhoy Ebrahim Baronetcy 
(Repeal and Distribution of Trust Proper- 
ties) Act, 1959, is not ultra vires of either 
art. 14 or art. 19 or art. 31 of the Constitu- 
tion of India and it is a piece of legislation, 
enacted by a Legislature competent to do so 
under entry 10 of List II of the Seventh 
Schedule of the Constitution and within the 
ambit of its powers under art. 246(2) of the 
Constitution. Therefore, it is a valid piece of 
legislation and intra vires of the Constitution. 
ZOOLFIQAR ALI v. OFFICIAL TRUSTEE. 

69 Bom. L.R. (O.C.J.) 326. 


WAIVER, doctrine of. 

The principle of waiver is applicable not 
only to directory provisions but also to man- 
datory provisions. There are however two 
well recognised limitations to the application 
of the principle of waiver. In the first place, 
a party cannot waive a statutory requirement 
which has been inserted by the Legislature 


the licensing 


STATE, 
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WAIVER—{Contd.) 


in the public interest as distinguished from 
the interest of the parties to an action. 
Srey the parties cannot by waiver in- 
vest a tribunal with a jurisdiction which it 
does not have. 
MODERN BUILDER y, HUKMATRAI. 
69 Bom. L.R. 237. 


WAJIB-UL-URZ. See MADHYA PRADESH 

ABOLITION OF PROPRIETORY RIGHTS (ESTATES, 

MAHALS AND ALIENATED LANDS) ACT, S. 3. 
69 Bom. L.R. 256. 


WILL. See INDIAN Evipence Act, 1872, 
S. 90. 69 Bom. L.R, 559. 


WITNESS, recall of. 

There is not gencral rule that a witness 
should be recalled when an allegation is 
made that the witness has given false evid- 
ence. The Court must be satisfied that yore 
is sufficient independent material befofe it 
which justifies an inference that the witness 
may have told lies. Evidence cannot be re- 
opened merely on unfounded allegation. 
STATE v. LAKSHMANDAS. 69 Bom. L.R. 808. 


WORDS AND PHRASES : 


“Acquire”. See Hinpu Succession ACT, 
1956, S. 14. 69 Bom, L.R. 795. 
“Any person”. See BOMBAY TENANCY AND 


AGRICULTURAL LANDS ACT, 1948, S. 33B, 
69 Bom. L.R. 574. 


See WORKMEN’S COMPEN- 
69 Bom. L.R. 179. 


“Attributable”. 
SATION ACT, S. 3. 


“Being unaware”. See CrviL PROCEDURE 
Cope, S. 144. 69 Bom. L.R. 121. 
“Dispute”. See LAND ACQUISITION ACT, 


1894, Ss. 30, 31. 69 Bom, L.R. (0O.C.J.) 168. 


“Effective hearing”. See BOMBAY COURT- 
FEES ACT, S. 43. 69 Bom. L.R. 184. 


“Employed”. See BOMBAY LAND REVENUE 
Cope, 1879, S. 203. 69 Bom. L.R, 579. 


“For the benefit of his wife, or of his wife 
and children or any of them”. See MARRIED 
WOMEN’S PROPERTY Act, 1874, S. 6. 

69 Bom. L.R, 41. 


“India”. See PREVENTION OF CORRUPTION 
Act, 1947, S. 1(2)- 69 Bom. L.R. 704. 


“Industry”. See C. P. & BERAR INDUSTRIAL 
DISPUTES SETTLEMENT ACT, 1947, S. 41. 
69 Bom. L.R. 801 


“Law”, See CRIMINAL PROCEDURE CODE, 
S. 496. 69 Bom. L.R. (S.C.) 855. 
“Lay-off’. See INDUSTRIAL DISPUTES ACT, 


1947, S. 2(kkk). 69 Bom. L.R, 752. 


“Lessee”. See BOMBAY RENTS, HOTEL AND 
Lopcinc House RATES CONTROL ACT, 1947, 
S. 15, 69 Bom. L.R. 551. 
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WORDS AND PHRASES—(Contd.} 
“Office”. See Companies Act, 1956, 
S. 2(25). 69 Bom. L.R. 394. 


“Office of profit”. See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIES ACT, 


1962, S. 16. 69 Bom. L.R., 776. 
“Officer”. See COMPANIES Act, 1956, 
S. 2(25). 69 Bom. L.R, 394. 
“Other authority”. See CONSTITUTION OF 
Innis, Art. 12. 69 Bom. L.R. 674. 


“Procedure to be followed in proceedings”. 
See BOMBAY EMPLOYEES’ INSURANCE COURT 
Rugs, R. 17. 69 Bom. L.R, 52. 
“Prosecution is otherwise terminated”. See 
LIMITATION Act, 1908, Art. 23. 

69 Bom. L.R. 287. 


“Radsonable”, See COMPANIES Act, 1913, 
S. 153. 69 Bom. L.R, 261. 
“Removal”. See CONSTITUTION OF INDIA, 
Art. 311. 69 Bom. L.R. 218. 


“Save as otherwise provided”. See MADHYA 
PRADESH ABOLITION OF PROPRIETORY RIGHTS 
(IN ESTATES, MAHALS AND ALIENATED 
LANDS) Act, S. 3. 69 Bom. L.R, 256. 


“Second appeal”. See SAURASHTRA RENT 
CONTROL Act, 1951, S. 28(/). 
69 Bom. L.R. (S.C.) 26. 


“Specific injury”. See WORKMEN’S COMPEN- 
SATION Act, S. 3. 69 Bom. L.R. 179. 
“State”. See CONSTITUTION OF _ INDIA, 
Art. 12. 69 Bom. L.R. 674. 
WORKMEN’S COMPENSATION ACT 


(VII of 1923), 8. 3—Workmen’s Compensa- 
tion Act, 1925 (15 & 16 Geo. 5, c. 84), 
Secs, 1(1), 43(4)—Applicability of s. 3(4)— 
— Disease must be attributable to work done 
in course of employment—Word “attribu- 
table,” in expression “directly attributable to 
specific injury” in s. 3(4), embraces contribu- 
tory aspect of injury. 

The expression “specific injury” in s. 3(4) 
of the Workmen’s Compensation Act, 1923, 
is used with a view to distinguish a case 
where death has been caused in the natural 
course of a disease. What is required to be 
proved under s. 3(4) of the Act is that the 
disease must, in some sense, be attributable 
to the work that the workman was doing in 
the course of his employment. In s. 3(4) the 
word “attributable”, in the expression 
“directly attributable to a specific injury”, is 
elastic and it may embrace a contributory 
aspect of the injury arising out of and in the 
course of the employment, Once it is esta- 
blished that the disease is directly attribut- 
able to a specific injury by accident and the 
accident has arisen out of and in the course 
of the employment, the compensation of a 
workman who has suffered death on account 
of a disease is assimilated to that of a work- 
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: WORKMEN’S COMPENSATION ACT, 


8. 3—Contd.) 


man who has suffered a personal injury under 
s. 3(1) of the Act. 

Section 43(4) of the English Workmen’s 
Compensation Act, 1925, is not materially 
different from s. 3(4) of the Workmen’s 
Compensation Act, 1923. 

MACKINNON MACKENZIE v. HABIBA, 
9 Bom. L.R. 179. 


—_—— 8, 3(4}—Workman’s death due to heat 


exhaustion as result of exposure to exireme 
weather conditions—Conditions of duty or 
nature of duty not responsible for accident 
Whether injury by accident had arisen out of 
employment—A pplicability of s. 3(4)—Sec- 
tion whether confined to cases where disease 
directly traceable to specific injury—Distinc- 
tion between accident immediately and re- 
motely caused by forces of nature. 

Section 3(4) of the Workmen’s Compen- 
sation Act, 1923, is not confined to cases 
where the disease is directly traceable to a 
specific injury, such as, the passage of a 
bacillus or virus. The contraction of the dis- 
ease may not be known or may not be 
amenable to medical diagnosis. If it is, then 
the position is clear as in Brintons Limited 
y. Survey, (where it was held that the assault 
of a bacillus upon a workman proceeding 
from the wool upon which he was working 
and affecting him with mortal anthrax was 
a case of “injury by accident” within the 
meaning of the English Workmen’s Compen- 
sation Act, 1897). Even when it is not, if it 
is established that it is attributable to a speci- 
fic injury by accident, then, that is a case of 
injury by accident arising out of and in the 
course of the employment. In other words, 
if it is shown that the work in which the 
workman is employed has in some way con- 
tributed to or has accelerated the process of 
disablement or death, then the case will fall 
within the purview of s. 3(4) of the Act. 

Under English law a distinction has been 
made between a. case where the accident has 
occurred by the operation of the forces of 
nature by ,themselves and a case where the 
accident has taken place, by the intervention 
of some event which has-been affected by 
the operation of natural forces. In the first 
category of cases, what must be established 
is that the workman has been exposéd either 


; to a special or peculiar risk or-risk which is 


incidental and which arises out of the nature, 
terms and conditions of his employment. In 
the latter category, all that is necessary to 
be proved on the part of the workman is 
that he was at the particular spot because of 
the employment. In other words, his employ- 
ment required him to be at that spot. While 
he was taken to that spot in the performance 
of his duties, natural forces operated upon 
some agency such as, scaffolding falling or 
a wall crashing or a building collapsing, it 
is not necessary for the workman to prove 
that he was exposed to any special danger 
or special risk by reason of his employment. 
The distinction seems to have been based on 
the forces of nature being the immediate 
cause or causa causans or the forces being 
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the remote cause. Lord Shaw .of Dunferm- 
line called the latter type of cases as loca- 
tion cases, These cinciples enunciated in 
Ehglish cases have been applied in India. 
The deceased seaman who was recruited 
by a shipping company at Bombay to serve 
on a ship as Deck Bhandari at Abadan, after 
boarding the ship, collapsed in the’ after 
accOmmodation when he was packing his 


. effects. It was found that his death was due 


to, heat exhaustion by reason of the fact that 
he was exposed to severe weather conditions. 
In an application for compensation made by 


his widow it was contended that the deceased’ 


was required to join his duties at Abadan 
where climatic conditions were surcharged 
with extreme heat,ythat the nature -of his 
employment exposéd him to that special or 
particular danger, tHat the disease viz. heat 
exhaustion was directly attributable to the 
injury by accident and that, therefore, she 
was entitled to compensation :— 

Held, that the deceased had not commenc- 
ed his duties as a Deck Bhandari and was 
in the process of joining that part of his 
duties when he got the attack of heat exhaus- 
tion and collapsed, . 


os 
\o 
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that the heat exhaustioh was brought 


about -upon the deceased merely by the ope- 


ration of forces of nature by adversely severe | 


weather conditions, 
that neither the conditions of duty nor 


the nature or incident of duty was in any © 


way responsible for the accident which over- 
came the deceased, and 


that, therefore, the injury by accident viz. 


' death by heat exhaustion.had not arisen out 


of the employment of the deceased and the 
widow was not entitled to compensation. 
MARIAMBAI v. MACKINNON MACKENZIE, 

j 69 Bom. L.R. 407. 


———S§. 23. See MOTOR VEHICLES Act, 
1939, S. 95. 69 Bom. L.R, 162. 


WORKMEN’S COMPENSATION ACT, 45 
(15 & 16 Geo. V, Ch.. 84), 8. 434). 


\ 


Section 43(4) ‘of the English Workmen's ‘ 


Compensation Act, 1925, is not materially 
different from s. 3(4) of the Workmen’s 
Compensation Act, 1923. 
MACKINNON MACKENZIE v. HABIBA. 

69 Bom. L.R. 179. 
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